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PREFACE. 


As  recollection  depends  on  attention,  a  leading  case 
upon  any  law  point  is  readily  retained  within  mental  call 
if  it  be  striking  or  droll.  Abstractions  are  best  kept  in 
a  nucleus  of  concretion.  This  aphorism  has  been  demon¬ 
strated  in  an  illustrious  example,  to  be  somewhat  more 
than  an  Hibernian  paradox.  Abraham  Lincoln’s  habit 
of  utilizing  ASsop’s  fables  and  the  episodes  observed  in 
human  affairs  need  not  be  cited  to  any  layman  that 
aspires  to  a  facile  command  of  legal  principles.  Disraeli 
puts  it  :  “  A  precedent  embalms  a  principle.” 

Nor  does  any  lawyer  or  judge  need  to  be  reminded 
that  memory  depends  not  wholly  on  association  and 
pertinent  accretion.  To  forget  distracting  non-essen¬ 
tials  often  aids  recollection  of  the  essentials.  Thomas 
Hobbes,  “  the  sage  of  Malmsbury,”  used  to  say  :  “If  I 
had  read  as  many  books  as  other  persons,  I  should  prob¬ 
ably  know  as  little.”  Even  Milton  conceded, 

“  That  not  to  know  at  large  of  things  remote 
From  use,  obscure  and  subtle,  but  to  know 
That  which  before  us  lies  in  daily  life 
Is  the  prime  wisdom.” 

With  this  in  mind,  the  writer  long  ago  (when  Judge- 
Advocate  at  New  Orleans)  began  to  enter  in  an  index- 
rerum  brief  memoranda  of  observations ;  continuing  it 
after  his  return  from  the  war  (while  successively  digest- 
writer,  reporter  and  judge),  as  basis  material  for  a  future 
book  that  should  be  not  only  a  vacation  vade-mecum  for 
the  professional  reader,  but  also  a  thesaurus  for  the  diver¬ 
sion  and  instruction  of  lay  readers.  Finally,  enjoying 
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the  facilities  of  an  ample  State  library,  he  found  the  fund 
from  law  journals  and  reports  to  be  literally  inexhaustible. 
Completeness  of  collation  and  inerrancy  of  selection  being 
unattainable,  and  his  limits  allowing  no  margin  for  ad 
captandum  preachment  or  “padding,”  he  has  had  to  write 
currente  calamo,  as  for  a  class  of  readers  who  (like  a 
certain  Bench)  “must  be  assumed  to  know  something.'1'’ 

In  this  era  of  constantly  swarming  decisions,  one  must 
not  only  emulate  such  a  model  of  generalization  as 
Shepherd’s  “  Touchstone,”  but  must  also  be  mindful  of 
the  Sharswood  aphorism  (adopted  by  the  Law  Ency¬ 
clopaedia)  paraphrasing  the  motto  of  Poole’s  index,  Qui 
scit  ubi  sit,  scientia  habenti  est  proximus.  Accordingly, 
of  the  three  thousand  or  more  cases  herein  adduced, 
each  has  been  carefully  examined  by  the  writer,  nothing 
being  consigned  to  any  assistant  ;  Claudio’s  admon¬ 
ition  on  love  cases  may  apply  to  law  cases  :  “  Let  every 

eye  negotiate  for  itself  and  trust  no  agent.” 

In  the  category  of  the  curious  may  be  included  more 
than  the  merely  comic  or  idiosyncratic  ;  more  than  the 
notably  extraordinary  or  sui  generis  unique.  A  chapter 
on  curious  reporters,  while  omitting  one  as  versatile  as 
Luther  S.  Cushing,  may  have  to  contain  the  rhymed 
report  of  a  cause  by  a  humorist  like  Eugene  F.  Ware, 
who  perhaps  never  prepared  a  volume.  A  chapter  on 
curious  lawyers  must  ex  necessitate  omit  many  an  em¬ 
inent  one,  yet  may  include  some  characteristics  in  the 
bar  experience  of  Abraham  Lincoln,  or  of  an  English 
judge  or  statesman,  known  to  the  world  in  a  higher 
sphere  of  action. 

The  sketches  of  three  or  four  of  the  lawyers  have  been 
rather  fully  extended,  as  object  lessons  to  young  practi¬ 
tioners  upon  the  indispensable  value  of  “  wisdom,”  above 
mere  erudition  or  ratiocinative ability,  and  of  “character 
religion  ”  in  youth,  above  “  repentance  religion  ”  in  old 
age.  The  early  struggles,  the  personal  purity,  and  final 
triumph  of  such  lawyers  as  James  Kent  and  Salmon  P. 
Chase  are  as  “  curious”  lessons  as  the  brilliant  but  un¬ 
fortunately  erratic  career  of  R.  A.  L.  or  of  S.  S.  P. 
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“  Sorrow  tracketh  Wrong, 

As  Echo  followetk  Song.” 

In  other  chapters  much  matter  may  be  found  where¬ 
of  “  curious”  is  predicable  only  by  a  sort  of  synecdoche  ; 
as,  for  instance,  many  cases  are  “curious”  less  for  the 
decision  than  for  the  circumstances,  or  for  aptly  illustrat¬ 
ing  to  the  lay  reader,  some  legal  principle  in  the  context. 
Thus,  in  chapter  XXXI.,  the  construction  of  testators’ 
conditions  in  terrorem ,  in  certain  leading  will  cases,  may 
render  admissible  a  cognate  and  instructive  case  or  two 
upon  the  right  of  courts  of  equity  to  relieve  against  for¬ 
feitures  elsewhere.  In  Chapter  XIX.,  much  is  for  the 
benefit  of  those  theologues  who,  in  their  culture,  aim  at 
intellectual  symmetry  ;  not  the  most  respectable  clergy¬ 
man  is  he  who  has  never  heeded  the  maxim  :  Cave  ab 
homine  unius  libri.  Appreciation  of  the  wheat — of  pure 
and  undefiled  religion— may  be  enhanced  by  disclosure 
of  the  tares — the  arrogance  and  foibles — with  which  it 
has  had  to  struggle  up.  For,  as  Macdonald  tells  us  in 
“Wilfrid  Cumbermede,”  it  is,  a  “  strong  truth  can  carry 
many  parasitical  errors.  ” 

In  general,  matter  merely  pleasing  has  had  to  yield  to 
matter  pithily  practical, — the  evanescent  to  the  substan¬ 
tial  : — 

“  Sckonkeit  vergeht, 

Tugend  besteht.” 

On  certain  topics,  additional  cases  interesting  to  the 
professional  reader  may  be  found  in  my  treatises,  in  the 
American  and  English  Encyclopaedia  of  Law,  on  “  Sep¬ 
aration  (Husband  and  Wife),”  “  Sheriff’s  Sales,”  “Towns 
and  Townships,”  “  Treason,”  and  “Venue.” 


Boston,  April,  1896. 


B.  F.  B. 
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INTRODUCTION. 


§  1.  General  View— Ancient  English  Courts. 

In  order  to  the  lay  reader’s  quicker  comprehension  of 
certain  matter  in  the  following  chapters,  let  us  give  a 
brief  glance  at  the  history  of  the  English  and  the  Amer¬ 
ican  administrative  systems.  Anciently,  the  king  was 
the  fountain  and  dispenser  of  justice.  After  the  Norman 
conquest,  the  great  royal  court  of  general  authority  was 
the  Aula  Regis.  In  course  of  time,  the  king  delegated 
the  power  of  hearing  controversies  to  a  tribunal  which 
(as  well  as  the  royal  household)  continued  to  be  called  a 
“court.”  At  first,  it  travelled  with  the  king.  It  was 
finally  established  in  permanent  quarters  at  W estminster. 
As  business  increased,  this  was  expanded  into  four  tribu¬ 
nals  :  the  Court  of  Exchequer,  the  King’s  Bench,  the 
Common  Pleas,  and  the  Chancery.1 

§  2.  Judicature  Act— Divisions. 

In  1873,  the  Parliament  provided  for  merging  these 
in  a  “Supreme  Court  of  Judicature,”  having  two 
branches  :  the  High  Court  of  Justice,  and  the  Court  of 
Appeal.  The  divisions  of  the  former  very  closely  corre¬ 
spond  with  the  courts  of  old  times  :  e.  g.,  the  Queen  s 
Bench  Division”  resembles  the  old  “Court  of  Queen  s 
Bench.”  A  pressure  in  one  division  may  be  relieved  by 
a  transfer  of  some  of  its  causes  to  another.  The  Court 
of  Appeal  hears  appeals  from  any  division  ;  from  Queen’s 

1  When  under  the  Judicature  Act,  the  old  English  Court  of  Chancei  y, 
on  August  4,  1875,  went  out  of  existence,  the  London  Times  puhhs  e 
its  history  ;  and  a  summary  thereof  may  be  found  in  12  Aib.  L.  .  > 

entitled  4  4  Tlie  Lust  of  r  Greet  t  Couit. 
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Bench,  Chancery,  Common  Pleas,  Exchequer,  Admiralty, 
Divorce  Probate.  Its  decisions  are  subject  to  revision 
in  the  House  of  Lords. 

§  3.  Judges— Salaries. 

For  the  new  organization  in  England  twenty-two 
judges  were  soon  found  necessary  ;  and  later,  including 
Wales,  thirty-four.  The  Lord  Chancellor  has  a  salary 
of  £10,000  the  Lord  Chief  Justice  of  England  £8,000  ; 
the  Chief  Justices  of  the  Exchequer,  the  Common  Pleas, 
and  the  Chancery,  each  £7,000  ;  the  Barons  of  the  Court 
of  Appeal,  each  £6,000  ;  and  an  ordinary  puisne  judge. 
£5, 000.1  2 

§  4.  Magna  Charta. 

In  the  reign  of  King  John,  his  usurpations  and  ex¬ 
cesses  were  complained  of  ;  complaints  rose  to  resistance, 
and  resistance  to  conquest.  The  crown  was  compelled  by 
the  barons  to  give  pledges  to  administer  justice  more  im¬ 
partially,  respect  the  liberty  of  the  subject,  reduce  taxa¬ 
tion,  and  refrain  from  various  abuses.  These  restrictions 
were  embodied  in  Magna  Charta,  signed  by  him  at  Run- 
nymede,  A.  D.  1215.  This  was  confirmed  by  Henry  III. 
It  was  never  without  an  occasional  critic,  whereof  the 
people  were  so  jealous  that  even  before  Coke’s  day  it  had 
been  confirmed  thirty  times.  Cromwell  is  said  to  have 
expressed  in  an  obscene  rhyme  his  contempt  of  the  worth 
of  “  Magna  Charta.” 


1  The  Parliamentary  committee  of  supply  allowed  the  Lord  Chancellor 
one  secretary  at  £1200  a  year  ;  a  second  at  £800  a  year  ;  a  third  one  at 
£400  a  year  ;  a  man  to  put  on  his  wig  and  gown  at  £500  a  year  ;  a  man 
to  carry  his  train  at  £300  a  year  ;  and  another  to  carry  the  mace  at  £850 
a  year.  6  Ir.  L.  T.  349. 

2  Geoffrey ,  son  of  Henry  II. ,  by  the  fair  Rosamond,  while  chancellor 
had  a  grant  of  a  thousand  marks  annually.  But  this  of  royalty  ;  for  in 
1265,  Thomas  de  Caulelupe  was  allowed  only  five  hundred  marks.  Ed¬ 
ward  I.  needed  all  his  cash  to  fight  the  Scotch,  and  none  of  his  chief  jus¬ 
tices  except  Gilbert  du  Preston  ever  received  over  sixty  marks  a  year. 
The  chief  justices  of  Edward  III.  received  each  forty  pounds  a  year.  For 
a  comparison  of  the  labors  and  compensation  of  former  English  judges 
with  those  of  the  New  York  judges  in  1874,  see  10  Alb.  L.  J.  214,  261. 
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§  5.  American  Colonies— Bill  of  Rights. 

At  the  era  of  the  American  Revolution,  many  of  the 
colonies  possessed  such  assurances  embodied  in  a  “  Bill  of 
Rights  ;  ”  a  declaration  of  principles  of  liberty  obligatory 
on  government  in  every  prosecution  of  an  individual. 
The  general  laws,  and  the  usages  of  the  courts  of  Eng¬ 
land  prevailed  ;  partly  by  enactments  expressly  mention¬ 
ing  the  colonies,  partly  by  a  voluntary  adoption  of  por¬ 
tions  of  English  law  as  being  convenient,  and  partly  as  the 
American  courts  had  pursued  the  practice  and  followed 
the  course  of  decisions  of  English  tribunals.  The  Amer¬ 
ican  common  law,  however,  varied  in  many  of  its  appli¬ 
cations  to  suit  the  circumstances  or  views  of  the  American 
people. 

§  6.  The  Confederation — The  Constitution. 

After  the  war  resulting  in  independence,  the  state  gov¬ 
ernments,  to  organize  a  mode  of  securing  common  inter¬ 
ests,  formed  an  alliance  known  as  the  Confederation. 
This  compact  being  found  inefficient,  it  was  rescinded,  and 
a  new  one  substituted,  more  intimate  and  vigorous,  the 
present  Constitution.  Thereunder  was  established  a  du¬ 
plex  political  system  ;  a  national  government  for  national 
purposes,  for  foreign  relations  and  duties  common  to  all 
the  different  communities  ;  and  a  government  by  States, 
for  objects  local  or  peculiar,  or  colored  by  the  diverse 
situations,  circumstances,  and  desires  thereof. 

§  7.  State  Rights. 

The  “  State  Rights  ”  dogma  has  been  uniformly  re¬ 
pudiated  by  the  Federal  Supreme  court ;  notably  in  1819, 1 
and  in  1874. 2  The  principle  is  established, — aye,  is  sealed 
in  blood, — that  under  the  Constitution,  this  is  not  a  gov¬ 
ernment  of,  by  and  for  confederated  States  merely  ;  but 
that  it  is  a  government  of  the  whole  people,  by  the  whole 
people,  and  for  the  whole  people.  The  States,  like  Mont¬ 
gomery’s  “Ocean,”  are 

“  Distinct  as  the  billows,  yet  one  as  the  sea.” 

!  McCulloch  v.  Maryland,  4  Wheaton  (U.  S.)  316,  402. 

2  U.  S.  v.  Cruikshank,  92  U.  S.  542. 
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§  8.  Federal  Courts. 

The  principal  Federal  courts  are  the  Supreme,  the 
Circuit,  and  the  District.  The  Congress  has  also  estab¬ 
lished  local  courts  for  the  District  of  Columbia  ;  also  the 
Court  of  Claims, — of  those  of  individuals  against  the 
government  of  the  Union  ;  also  courts  for  territories,  ex¬ 
cept  the  unorganized  ones,  Alaska  and  Indian  Territory.1 
A  Circuit  Court  of  Appeals  was  established  in  1891.  A 
territorial  judiciary  comprises  a  Supreme  Court,  District 
Courts,  and  justices  of  the  peace. 

§  9.  State  Courts. 

In  nearly  every  State  there  is  a  Supreme  Court,  the 
judges  whereof  separately  visit  the  county  seats  at  stated 
times  to  hold  jury  trials,  and  afterwards  meet  and  re¬ 
view  together  the  decisions  appealed  from.  New  York 
State,  besides  such  Supreme  Court,  has  a  Court  of  Ap¬ 
peals,  exclusively  appellate.2  The  former  Court  of  Errors 
had  consisted  of  judges  of  the  Supreme  Court  and  sen¬ 
ators.3  Some  States, — e.  g.,  Illinois,  Missouri,  and 
Texas, — have  a  Court  of  Appeals  not  exclusively  appellate, 
simply  to  relieve  the  Supreme  or  other  courts  of  the  bur¬ 
den  of  a  certain  class  of  cases.  In  New  Jersey,  Mary¬ 
land,  Virginia,  etc.,  the  highest  court  is  named  a  Court 
of  Errors  and  Appeals. 

§  10.  “  Nisi  Prius.” 

Courts  for  ordinary  jury  trials  are  often  mentioned 
generically  as  “  nisi  prius  ”  courts  ;  a  designation  bor¬ 
rowed  from  the  like  expression  in  England,  and  derived 
from  the  initial  words  in  the  old  writs,  commanding 
the  defendant  to  appear  at  Westminster  at  a  stated 
date,  to  answer,  etc.,  “unless  sooner,”  the  judges  visit 
his  county.  In  Massachusetts  the  principal  nisi  prius 
court  is  named  the  Superior  Court  ;  in  Vermont,  the 
County  Court  ;  in  Illinois,  the  Circuit  Court  ;  in  Iowa, 
the  District  Court ;  in  many  States,  the  Court  of  Com- 

1 U.  S.  Rev.  Stat.  1907.  2  See  N.  Y.  Laws  of  1895,  chap.  946,  §§  190-1. 

3 See  lists  in  Denio,  Hill  or  Wendell.  And  as  to  N.  Y.  Const.,  1847, 
Ct.  of  App.,  its  personnelle,  etc.,  see  preface  to  1  Barbour’s  Reports. 
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mon  Pleas.  In  Illinois  ‘  ‘  the  County  Court  ”  is  a  designa¬ 
tion  for  the  court  called  in  most  States  the  Probate  Court ; 
in  New  York,  the  Surrogate’s  Court  ;  in  Pennsylvania, 
the  Orphans’  Court.  Many  cities  have  distinct  nisi  prius 
courts  to  relieve  the  principal  one  ;  e.  g.,  New  York  City, 
Buffalo,  Cincinnati,  Indianapolis,  and  Chicago  (or  its 
county  of  Cook)  have  each  a  “Superior  Court.” 

§  11.  Reports — Statute  Books. 

The  reports  of  the  decisions  of  the  Federal  and  of  the 
highest  State  courts,  together  with  some  of  the  nisi  prius 
courts  now  number  nearly  4,000  volumes.  The  Supreme 
Court  of  the  United  States  alone  has  now  published  over 
150  volumes.  About  once  a  decade,  most  of  the  States 
publish  a  compilation  of  the  session  laws,  embodied  with 
the  last  published  general  revision.  A  “Code,”  strictly 
speaking,  is  an  enactment,  systematically  setting  forth 
the  principles  of  the  entire  law,  whether  written  or  un¬ 
written,  positive  or  customary,  derived  from  enactment 
or  from  precedent.  The  Napoleonic  Code,  based  princi¬ 
pally  on  the  Roman  or  “  civil  ”  law,  prevailed  in  Louisiana 
at  the  time  of  her  purchase,  and  is  the  basis  of  the  pres¬ 
ent  “Louisiana  Code,”  Florida,  Texas,  New  Mexico  and 
California  have  in  many  provisions  reminders  of  Spanish 
law.  Indeed,  the  volume  of  the  statutes  of  New  Mexico 
is  printed  in  both  English  and  Spanish.1 

§  12.  Codification. 

The  Codes  of  California— “penal,”  “political,”  “civil,” 
“  civil  procedure”— as  also  those  of  many  other  western 
States,  are  as  to  procedure,  etc.,  in  no  small  extent 
modelled  on  the  code  in  process  of  adoption  by  New  York, 
in  pursuance  of  the  directions  in  the  N.  Y.  Constitution 
of  1846. 2 

1  For  an  historical  sketch  of  the  Code  Napoleon  and  the  codes  of 
Wurtemberg,  Austria,  Sardinia,  Denmark,  Russia,  Greece,  and  the  Eng¬ 
lish  Act  of  1873,  see  Hon.  Aug.  M.  Rose’s  Address  before  the  Tennessee 
Bar  Association  in  1886,  35  Alb.  L.  J.  445. 

2  Adoption  of  a  complete  code  in  New  York  was  delayed  by  the  vetoes 
of  Governors  Robinson  and  Cornell.  See  comment  in  message  of  Gov. 
Hoadley  of  Ohio,  31  Alb.  L.  J.  141. 
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In  the  course  of  the  long  years  of  battle  for  codifica¬ 
tion  of  New  York  laws,  etc.,  the  Daily  Register  (in 
J anuary,  1886)  remarked  pithily  :  ‘  ‘  What  a  code  is  wanted 
for  is  not  to  settle  in  advance  at  one  swoop  of  legislative 
declaration  those  mooted  points  of  justice  which  remain 
undetermined  but  to  sift  out  and  state  separately  what 
is  fixed  and  what  every  one  ought  to  concede  to  be  fixed  ; 
so  that  the  premises  of  argument  on  new  questions  would 
afford  a  firm  starting  point,  and  that  debate  on  non- 
debatable  objections  might  be  ignored.” 

§  13.  Reformed  American  Procedure. 

The  prominent  features  of  the  “reformed  American 
procedure  ”  are,  the  fusion  of  law  and  equity  in  the  same 
courts  and  proceedings  ;  the  allowing  an  assignee  or  any 
real  party  in  interest  to  sue  in  his  own  name  ;  the  abrogat¬ 
ing  of  forms  of  action,  in  so  far  as  to  enable  all  causes 
to  be  prosecuted  under  one  form,  that  of  a  civil  action  ; 
abolishing  special  pleading,  and  the  “fictions”  numerous 
in  the  old  practice ;  the  allowing  of  liberal  permission  to 
amend  mere  formal  errors  ;  admitting  parties  interested 
to  testify,  etc.,  etc.  In  ejectment  suits  “John  Doe”  is 
no  longer  named  as  “tenant,”  nor  “Richard  Roe”  as 
“casual  ejector.” 

§  14.  Reformed  Procedure  in  England. 

Many  features  of  the  New  York  reform— or,  as  now 
geneially  designated,  the  reformed  American  procedure 
—have  been  adopted  in  England.1 

Further  on,  though  we  may  meet  relics  of  barbarism, 
we  may  note  gratifying  progress  in  John  Bull’s  treat¬ 
ment  of  certain  legislative  puzzles  :  e.  g.,  the  question, 
How  far  may  a  husband  wrong  his  wife  rightfully  \ 
Possibly  too,  in  America,  India,  and  elsewhere,  we  may 
rejoice  with  them  that  do  rejoice,  and  perhaps  incident¬ 
ally  be  inclined  to  weep  with  them  that  weep. 

“  But  1  write  for  smiles,  and  not  for  tears.” 

JSee  comment  of  the  London  Law  Times  post,  §  56. 
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§  15.  Parliaments— Progress. 

The  first  English  legislative  council  was  convened  at 
Merton,  in  the  time  of  Henry  III.  in  1265.  The  first 
"by  name  to  meet  at  London,  was  summoned  by  Simon  de 
Montfort  in  1265.  The  first  official  use  of  the  word 
occurs  in  the  preamble  of  the  Statute  of  Westminster,  in 
1275.  Even  before  we  shall  have  reached  our  chapter  on 
curious  laws  we  shall  have  occasion  heartily  to  exclaim 
with  the  poet  as  to  our  mother  country: — 

1  ‘  A  land  of  settled  government, 

A  land  of  old  and  just  renown, 

Where  Freedom  slowly  broadens  down 
From  precedent  to  precedent.” 

Or  glancing  at  some  of  the  problems  in  our  own  land — 
solved  or  soluble — we  may  recall  Henry  James’s  words  ; 
“We  occupy  in  this  supreme  moment  no  petty  Ther¬ 
mopylae,  guarding  some  paltry  Greece,  but  the  broad 
majestic  pass  that  commands  the  wealth  and  worth  of 
human  nature  itself,  the  Thermopylae  of  the  human 
mind.”  And  as  we  turn  from  monarchy  to  democracy, 
there  will  recur,  as  to  the  progress  of  order  and  frater¬ 
nity,  Dryden’s  exclamation:  — 

‘ 1  The  people’s  prayer,  the  glad  diviner’s  theme, 

The  young  men’s  vision  and  the  old  men’s  dream.” 


. 


' 
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PART  I. 

LAW  AND  ADMINISTRATION. 


CHAPTER  I. 

CURIOUS  COURTS. 

§16.  Star  Chamber  Court.— Its  Inception. 

The  Star-Chamber  Court  was  composed  of  the  king 
himself  and  such  members  of  the  Privy  Council  as  he 
chose  to  summon.  It  took  cognizance  of  certain  offences 
not  then  noticed  as  such  by  the  ordinary  law  courts, 
such  as  libel  and  slander.  It  also  assumed  a  right  to 
take  any  case  it  chose  from  the  consideration  of  the 
courts  of  law,  especially  from  the  criminal  courts,  and 
deprived  a  man  in  this  way  of  the  right  of  trial  by  his 
peers,  which  had  been  secured  to  him  by  Magna  Charta. 
The  Lords  of  the  Council  were  at  once  judges  and 
jury,  even  in  cases  where  the  Crown  was  concerned  ; 
there  was  not  any  appeal  from  their  decision,  and  the 
sentences  of  the  court,  even  where  they  did  not  condemn 
a  man  to  imprisonment  or  torture,  were  often  most  ruin¬ 
ous,  notwithstanding  the  Great  Charter  which  forbade 
that  any  man  he  fined  to  such  an  extent  as  would  prevent 
his  getting  a  livelihood.  Any  punishment  short  of  death 
(and  many  of  the  punishments  came  only  short  of  it)  the 
Court  of  Star  Chamber  asserted  its  power  to  inflict ;  and 
the  claim,  having  been  put  forward  in  action  at  a  time 
when  men  were  not  able  to  question  it,  came  at  length 
to  be  looked  on  almost  as  matter  of  course  except  by 
those  who  suffered  by  it,  and  by  those  faithful  guardians 
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of  the  liberties  of  England  who  only  bided  their  time  to 
announce  that  the  court  itself  was  an  illegal  thing  and 
ought  to  be  abolished.1  It  was  the  principal  engine  of 
the  despotism  of  the  Tudors  and  the  Stuarts.  It  origin¬ 
ated  in  the  dogma  that  the  King  was  the  fountain  of 
justice.  Very  naturally  persons  feeling  themselves 
aggrieved  would  petition  him  for  redress.  In  this  way, 
matters  of  judicial  inquiry,  as  well  as  those  of  royal  dis¬ 
cretion  came  to  he  submitted  to  the  action  of  the  council, 
and  a  jurisdiction  was  thus  exercised  which  properly  be¬ 
longed  to  the  courts  of  justice  only.  The  forms  of  pro¬ 
ceeding  were  those  of  the  Chancery  Courts,  the  chancellor 
being  the  principal  officer  in  the  council. 

g  17.  Star  Procedure. — Prynne. 

Counsel  were  indeed  admitted  to  practise  therein,  but 
their  efforts  were  neutralized  by  intimidation.  For  in¬ 
stance,  in  the  case  of  Prynne  the  Puritan,  author  of 
“  Histrio-Mastix,  or  a  Scourge  of  Stage-Players,”  he 
offered  his  answer,  signed  by  one  of  his  counsel,  and  ap¬ 
plied  to  the  court  to  have  it  allowed,  with  the  addition  of 
his  own  signature,  on  the  ground  that  his  other  counsel 
(Holt)  was  afraid  to  sign  it,  lest  he  might  thereby  incur 
the  censure  of  the  court.  But  he  was  denied  this  priv¬ 
ilege,  and  for  contempt  in  not  filing  his  reply  signed 
by  both  his  counsel,  the  information  was  taken  pro  con- 
fesso.  Accordingly,  the  court  proceeded  to  pass  sentence 
upon  him,  namely,  to  be  fined  and  pilloried,  and  have 
both  ears  cut  off,  and  be  imprisoned  for  life.  He  was 
released  by  warrant  from  the  Speaker  of  the  House  of 
Commons  in  1641,  hut  was  afterwards  ejected  from 
Parliament  by  Cromwell’s  army. 

§  18.  Star  Sentences— Foules,  Loper,  Morley,  Grenville,  Ray, 

Williams. 

Hume  and  Hallam  have  given  us  some  samples  of  the 
Star-Chamber  sentences.  Sir  David  Foules  was  fined 
£5,000,  chiefly  because  he  had  dissuaded  a  friend  from 

1  See  Cassell’s  Pop.  Educator,  May,  1885. 
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compounding  with  the  commissioners  of  knighthood. 
As  late  as  the  time  of  Charles  I.,  Sir  Anthony  Loperwas 
fined  £1,000  for  violating  a  law  made  in  the  time  of 
Henry  VII.,  against  converting  arable  land  to  pasture. 
Morley  for  striking  one  of  the  king’s  servants  in  the 
court  of  Whitehall  was  lined  $10,000.  Richard  Gren¬ 
ville  was  fined  £8,000  for  saying  the  Earl  of  Suffolk  was 
‘‘abase  lord.”  Ray,  for  exporting  some  fuller’s  earth, 
was  set  in  t-lie  pillory  and  fined  $2,000.  Bishop  Williams, 
who  had  been  Lord-keeper  of  the  seal  to  James  I.,  having 
said  something  displeasing  to  Archbishop  Laud,  was 
fined  £10,000,  and  committed  to  the  Tower  during  the 
king’s  pleasure.  In  levying  upon  his  effects,  some  let¬ 
ters  from  a  schoolmaster  named  Osbaldiston,  containing 
the  expression,  “a  little  great  man,”  were  discovered, 
and  the  bishop,  for  receiving  the  letters,  was  mulcted 
£8,000  more.  Osbaldiston  was  fined  £5,000,  and  sen¬ 
tenced  to  have  his  ears  nailed  to  the  pillory  in  sight  of 
his  own  school. 

§  19.  Star  Court  Outrage  on  Lilburn. 

John  Lilburn,  whom  Hume  designates  as  “the  most 
turbulent,  but  the  most  upright  and  courageous  of 
human  kind,”  was,  for  distributing  seditious  pamphlets, 
condemned  to  be  whipped  and  imprisoned.  He  was  kept 
in  prison  from  February  to  April,  when  he  was  placed 
in  a  cart,  stripped  and  scourged  with  a  treble-corded 
whip  to  Westminster  where  the  pillory  was  placed,  at 
least  five  hundred  stripes  in  all.  The  tipstaff  of  the  Star 
Chamber  was  then  sent  to  know  if  he  would  acknowl¬ 
edge  his  fault.  This  he  refused  to  do,  although  by  so 
doing  he  would  have  saved  standing  in  the  pillory.  He 
was  then  pilloried  in  the  hot  sun  for  two  hours,  un¬ 
covered  and  bleeding.  But  he  kept  preaching  to  the 
crowd  and  scattering  pamphlets  among  them.  The 
warden  of  the  Fleet  commanded  him  to  hold  his  peace, 
but  he  refused.  He  was  then  gagged  for  an  hoiir  and  a 
half,  meanwhile  stamping  and  gesticulating  his  refusal 

to  yield.  The  Star  Chamber  then  ordered  him  to  be  con- 
2 
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fined  in  the  worst  ward  in  the  Fleet,  with  irons  oil  his 
hands  and  legs.  He  was  here  seized  with  a  severe  fever  ; 
but  no  physician  was  allowed  to  visit  him  till  late  the 
next  day,  even  to  dress  his  wounds.  During  his  six 
months’  illness,  he  was  denied  any  communication  with 
his  friends.  Still  unyielding,  he  was  put  in  irons.  After 
enduring  for  nearly  three  years  every  indignity  the  court 
could  inflict  upon  him,  he  was  in  1640  liberated  on  peti¬ 
tion  to  Parliament.  He  was  allowed  £2,000  damages. 
He  became  a  lieutenant-colonel  in  the  Parliamentary 
army.  In  1644,  he  led  a  regiment  against  the  king  at 
Marston  Moor.1 

§  20.  High  Commission  Court— Pharisaism. 

Upon  abolition  of  the  Court  of  High  Commission, 
proceedings  touching  ship  money  were  declared  void. 
From  these,  it  will  be  remembered  Hampden  had  suffered. 
The  High  Commission  was  a  tribunal  invented  under 
Queen  Elizabeth,  a  sort  of  Ecclesiastical  Star  Chamber, 
composed  of  ecclesiastics,  who  made  it  their  business  to 
‘‘sniff  out  moral  taints,”  and  to  persecute  any  one  who 
worshipped  God  in  any  other  way  than  that  prescribed 
by  the  Church  of  England.  It  so  used  its  power  to  fine 
and  imprison  that  resistance  became  so  strong  that  even 
under  Elizabeth  it  was  admonished  from  above.  Alike 
in  style  were  the  abominable  arrogance  of  the  presiding 
officer  of  the  Star  Chamber,  and  the  ludicrous  Pharisaism 
of  that  of  the  High  Commissioner.  It  reminds  one  of  a 
certain  body  in  New  T  ork  City  a  few  decades  ago,  and 
the  “  squelchery  ”  practiced  in  a  very  recent  body  of  most 
potent,  grave  and  wrong-reverend  “  children  of  a  larger 
growth.”  In  the  former  trial  the  indictment  (according 
to  a  rhyme-reporter)  was,  “that  the  reverend  culprit 
preached  in  a  wicked  bob-tailed  coat.” 

“  What  is  the  way  ?  I  cannot  tell, 

But  Hobbs  and  Scroggs,— they  know  it  well.” 

A  single  sample  will  suffice.  '  Prynne,  in  his  general 

1  For  many  ordinary  Star  Chamber  cases,  see  Noy’s  Reports,  99ff  ; 
and  Howell’s  State  Trials. 
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sweep  for  historical  illustrations  of  the  mischief  of  fre¬ 
quenting  stage-plays,  had  referred  to  Nero,  and  spoke  of 
Flavius  and  others  conspiring  to  murder  him  for  the  in¬ 
fluence  of  his  ‘  ‘  lewd  example  ”  upon  the  magistrates  and 
people.  The  Chief  Justice  (Sir  Thomas  Richardson),  con¬ 
cluded  from  this  that  the  author  intended  to  instigate 
the  people  to  murder  the  king.  His  flunkie  lordship 
oracularly  added  :  ££  If  subjects  have  an  ill  prince,  marry, 
what  is  the  remedy  ?  They  must  pray  to  God  to  forgive 
him,  and  not  say  they  are  worthy  subjects  that  try  to  kill 
him.” 

§  21.  Court  Persecutions — Aaron  of  York. 

Hume  tells  us 1  that  in  1250,  Henry  HI.  condemned 
Aaron  of  York  to  pay  him  30,000  marks  on  an  accusation 
of  forgery.  This  high  penalty  is  rather  a  presumption  of 
his  innocence  than  his  guilt.  We  are  also  told,2  that 
King  John  demanded  10,000  marks  from  a  Jew  of  Bris¬ 
tol,  and  on  his  refusal,  ordered  one  of  his  teeth  to  he 
drawn  every  day  until  he  should  comply.  The  Jew  lost 
seven  teeth,  and  then  paid  the  sum  required  of  him. 

§  22.  Mikado  Method. 

In  transition  from  these  repulsive  severities,  it  may 
he  a  relief  to  glance  at  the  J apanese  law  (as  delineated  in 
Gilbert  and  Sullivan’s  ££  Mikado  ”),  making  flirting  a 
capital  offense  : — 

“  Our  great  Mikado,  virtuous  man  ! 

When  he  to  rule  our  land  began, 

Resolved  to  try, 

Apian  whereby 

Young  men  might  best  be  steadied. 

“So  he  decreed  in  words  succinct, 

That  all  who  flirted,  leered  or  winked. 

Unless  connubially  linked, 

Should  forthwith  be  beheaded.” 


1  Hist  Eng.  Phila  Ed.,  1795,  p.  514. 

2  Id.  p.  575. 
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But  there  were  so  many  executions,  that  according  to 
Pish- Tush,  the  statute  was  counteracted  by  stratagem. 

“  And  so  we  straight  let  out  on  bail, 

A  convict  from  the  country  jail, 

Whose  head  was  next 
On  some  pretext 
Condemned  to  be  mown  off, 

“  And  made  him  headsman,  for  we  said, 

‘  Who’s  next  to  be  decapitated 
Cannot  cut  off  another's  head, 

Until  he's  cut  his  own  off.’  ” 

The  writer  will  not  aver  that  this  part  of  Mr.  Gil¬ 
bert’s  libretto  was  not  suggested  by  the  fate  of  Charles  I. 

§  23.  English  Chancery  Court— Satire. 

The  English  Court  of  Chancery  has  long  been  the  sub¬ 
ject  of  grim  jokes.  Addison’s  erratum  is  readily  recalled : 
“For  £ breaks  the  teeth  ’  read  ‘  picks  the  teeth,’  and  one 
gets  nearer  the  truth  ;  for  Chancery  does  not  demolish  the 
common  law’s  grinding  power,  hut  if  any  crumb  or 
fragment  of  an  estate  or  controversy  still  sticks  to  the 
teeth  of  the  common  law,  chancery  carefully  cleans  them 
out  and  the  suitor  too.  ”  One  of  the  many  lampoons  was 
as  follows  : 

“  Take  soundings  in  that  vast,  that  boundless  sea, 

The  mare  mortuum  of  Chancery, 

Where  lost  in  fogs  impenetrable  lie 
Regions  yet  unexplored  by  human  eye.” 

§  24.  Turkish  Courts — Damascus  Scene. 

A  correspondent  of  the  London  Times  in  1875  gave  an 
account  of  his  visit  to  a  court  at  Damascus.  “  There  are 
a  president,  vice-president,  three  Moslem  judges,  and  a 
Jew.  They  Sat  around  a  green  baize  table,  and  were 
dressed  in  black  robes  and  white  turbans.  The  following 
affairs  were  all  going  at  the  same  time  :  Firstly,  an  eye¬ 
witness  was  giving  his  account  of  the  attempt  on  the  life 
of  the  English  Consul,  which  affair  had  been  allowed  to 
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stand  over  in  a  most  disgraceful  manner.  Nobody  lis¬ 
tened  to  the  witness  save  the  clerk,  who  took  down  his 
words.  Secondly,  a  shopkeeper  was  maintaining  his  1  ight 
to  the  inheritance  of  his  deceased  brother.  He  told  his 
story  to  the  president,  who  only  half  listened,  as  he  was 
occupied  with  staring  at  me  and  my  tall  European  hat. 
Thirdly,  a  visitor  was  claiming  a  debt  from  his  sheik  or 
village  chief.  They  both  spoke  at  once,  and  addiessed 
the  vice-president,  who  was  somewhat  confused,  as  wit¬ 
ness  threw  in  explanatory  remarks.  A  fourth  litigant 
had  got  hold  of  another  judge’s  robe,  and  with  much  ges¬ 
ticulation  expounded  an  entirely  different  affair. 

“  Then  a  little  strife  arose  as  the  sheik  tried  to  whisper 
to  the  president,  and  his  opponent  caught  hold  of  his  coat 
to  pull  him  back.  Proceedings  were  for  a  moment  sus¬ 
pended,  and  quiet  was  obtained  as  a  clerk  brought  in  a 
written  judgment  for  the  president  to  deliver.  Though 
it  was  in  a  cause  heard  before  himself,  the  president  could 
not  understand  the  judgment,  and  the  clerk  had  to  enter 
into  a  long  explanation  as  to  what  the  affair  was  about. 
So  all  the  Babel  began  again,  with  the  addition  of  a  fifth 
litigant,  a  shrill- voiced  woman,  who  demanded  her  pledges 
hack  from  a  money-lender.  Nothing  was  decided  on  a 
claim.  Each  was  sent  away  on  some  pretext.  My  com¬ 
panion  explained  this  by  saying  that  they  had  none  of 
them  paid  enough  for  a  final  judgment. 

§  25.  Spanish  Courts. 

Spain,  perhaps,  has  the  most  unappellate  nisi  prius 
court  of  any  country.  A  Spanish  correspondent  of  the 
Pall  Mall  Gazette,  in  1878,  stated  that  in  Valencia  there 
is  a  plain  of  nearly  ten  square  miles  area,  named  the 
Huerta,  consisting  of  lands  reclaimed  from  the  sea,  and 
traversed  by  canals,  the  opening  and  closing  of  the 
dykes  being  regulated  by  the  cathedral  bell.  The  inhab¬ 
itants,  numbering  nearly  80,00,0,  are  controlled  by  an 
elective  court  of  eight  members,  known  as  the  “  Tribunal 
of  the  Waters,”  and  sitting  every  Thursday  under  the 
cathedral  porch.  All  disputes  of  the  past  week  are  laid 
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before  the  tribunal  by  word  of  mouth,  neither  the  com¬ 
plainant  nor  the  defendant  being  allowed  to  employ  coun¬ 
sel.  So  great  is  the  respect  felt  for  its  decisions  that, 
since  its  institution  by  Arabs  in  920,  no  .instance  has  been 
recorded  in  which  the  defeated  party  has  appealed  from 
it  to  the  ordinary  jurisdiction  of  the  country.1 

§  26.  German  Courts. 

In  Germany,  the  Chambers  of  Commercial  Causes  are 
each  in  effect  a  court  of  experts  with  a  law  judge  pre¬ 
siding.  “  they  are  infinitely  better  adapted  to  try  com¬ 
plicated  commercial  causes  than  are  our  ‘  intelligent 
juries,’  or  even  referees  or  judges.”2 

§  27.  “  The  Lawless  Court.” 

Jacob’s  Law  Dictionary  defines  “  The  Lawless  Court” 
as  one  held  on  King’s  Hill,  at  Rochford  in  Essex,  annu¬ 
ally,  next  Wednesday  after  Michaelmas  at  cock-crowing. 
They  whisper  and  have  no  candle,  nor  any  pen  and  ink, 
but  a  coal ;  and  he  that  owes  suit  or  service  there  and 
appears  not,  forfeits  double  his  rent.'3 * 5  The  court  roll 
ran  thus  : — 

“  King’s  Hill  in  Rochford.  ss. 

Curia  de  Domine  Rege,  dies  sine  lege 
Tenta  est  ibidem  per  ejusdem  consuetudinem, 

Ante  ortum  solus  nil  luceat  nisi  polus, 

Senescallus  solis  nil  scribit,  nisi  colis, 

Toties  voluerit  gallus  ut  cantaverit, 

Per  cujus  soli  sonitus  curia  est  sommonitus  ; 

Clamat  dum  pro  rege  in  curia  sine  lege, 

Et  nisi  cito  venerint,  citius  poenituerint, 

Et  nisi  dum  accedant  curia  non  attendat 
Qui  venerit  cum  lumine  erat  in  regimine, 

Et  dum  sunt  sine  lumine,  capti  sunt  in  crimine, 

Curia  sine  cura, 

Jurata  de  injuria. 

1  Foi  a  description  of  all  the  Spanish  courts,  see  an  extract  from 

Henry  Days  “ From  the  Pyrenees  to  the  Pillars  of  Hercules,”  in  28 Alb. 

L.  J.  122. 

-  J.  Kopelke,  in  21  Alb.  L.  J.  167. 

5  See  Robinson  v.  Bland  (1760),  1  W.  Bl.  234. 
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§28.  Court  of  Pipowders. 

Although  the  English  Court  of  Pipowders  is  a  by- gone 
institution,  it  was  a  precedent  for  a  Colonial  court  in 
South  Carolina  which  sat  during  fairs  in  certain  towns, 
to  try  incidental  offenses  and  minor  controversies.1 

§  29.  Sxipreme  Court  of  U.  S. — Everett’s  Pen-picture. 

The  following  picture  of  the  Federal  Supreme  Court 
is  from  the  pen  of  Edward  Everett :  “  If  all  the  labors, 
the  sacrifices,  and  the  waste  of  treasure,  and  blood  from 
the  landing  at  Jamestown  or  Plymouth,  were  to  give  us 
nothing  else  but  the  Supreme  Court  of  the  United  States, 
this  reverend  tribunal  for  the  settlement  of  international 
disputes  (for  such  it  may  be  called),  I  should  say  the 
sacrifice  was  well  made.  I  have  trodden  with  emotion 
the  threshold  of  Westminster  Hall,  and  of  the  Palace  of 
Justice  in  France  ;  I  thought  with  respect  of  a  long 
line  of  illustrious  chancellors  and  judges,  surrounded 
with  the  insignia  of  office,  clothed  in  scarlet  and  ermine, 
who  within  these  ancient  halls  have  without  fear  or  favor 
administered  justice  between  powerful  litigants.  But  it 
is  with  deeper  emotions  of  reverence,  it  is  with  some¬ 
thing  like  awe,  that  I  have  entered  the  Supreme  Court 
at  Washington.  Not  that  I  have  there  heard  strains  of 
forensic  eloquence,  rarely  equalled,  never  surpassed,  from 
the  Wirts,  the  Pinckneys,  and  the  Websters  ;  but  because 
I  have  seen  there  a  bright  display  of  the  moral  sublime 
in  human  affairs.  I  have  witnessed  how,  from  the  low 
dark  bench,  destitute  of  the  emblems  of  power,  from  the 
lips  of  some  grave  and  venerable  magistrate  to  whom 
years  and  gray  hairs  could  add  no  new  titles  to  respect 
(Marshall),  the  voice  of  equity  and  justice  has  gone  forth, 
to  the  most  powerful  States  of  the  Union,  administering 
the  law  between  citizens  of  independent  States,  set¬ 
tling  dangerous  controversies,  adjusting  disputed  bound¬ 
aries,  annulling  unconstitutional  laws,  reversing  erro¬ 
neous  decisions,  and  with  a  few  mild  words  of  judicial 
wisdom  disposing  of  questions  a  hundredfold  more 

1  See  5  Gr.  Bag.  265. 
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important  than  those  which  within  the  past  year,  from 
the  Plains  of  Holstein,  have  shaken  the  pillars  of  con¬ 
tinental  Europe,  and  all  brought  a  million  of  men  into 
deadly  conflict  with  each  other.” 

Miss  Martineau,  in  her  “  Retrospect  of  Western 
Travel,”  gives  a  charming  picture  of  the  court  during 
delivery  of  a  judgment,  describing  Marshall,  Webster, 
Clay,  “  the  attorney-general,  his  fingers  playing  among 
his  papers,  his  quick,  thin,  tremulous  lips  for  once  fixed,” 
and  among  the  spectators,  “  Cherokee  chiefs,  the  stra^- 
gleis  from  the  Far  West,  the  gay  ladies  in  their  waving 
plumes,  and  the  members  of  either  House  that  have 
stepped  in  to  listen.” 

§30.  New  Jersey,  etc. 

The  New  Jersey  Court  of  Errors  and  Appeals  has 
been  said  to  consist  of  ten  lawyers  and  six  laymen  •  the 
former  sometimes  willing  to  “  lay  »  upon  the  latter  any 
case,  especially  onerous:  e.  g.,  one  in  1878,  on  confusion 
ot  old  junk,  wherein  181  witnesses  were  examined,  and 
the  appeal  book  contained  2,200  pages.1  But  the  opinion 

is  clear  and  able,  and  with  Reporter  Stewart’s  long  note 
very  valuable.2 


§  31.  Vermont— Law  and  Chancery. 

Some  one  has  remarked  that,  to  serve  as  a  judge  of 
the  Supreme  Court  of  Vermont,  one  must  be  a  Janus  or 
ike  Bunyans  “Mr.  Facing-both-ways.”  Hon.  Joel 
C.  Barlow  of  Rutland  says :  “In  Vermont,  where  the 
same  man  presides  over  the  County  Court  and  the  Court 
of  Chancery  in  the  same  county,  we  often  have  the  judge 
saying  from  Ins  high  seat  of  honor  and  justice  to  asuitor, 
he  law  compels  me  to  decide  this  case  in  your  favor 
and  to  award  you  a  sum  in  damages  ;  but  such  a  judgment 
>u  d  be  an  insult  to  God’s  justice.  You  have  taken  a 
wicked  and  mean  advantage  of  your  opponent,  and  your 

‘  Foi7  valuable  Mstorieai  tcou'Jf  the  W  "T  '  *  ^  *  «*■ 
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recovery  is  a  wrong  and  a  sin  ;  but  your  adversary  has  no 
legal  defense  to  your  iniquitous  persecution  of  him. 
Therefore, as  chancellor,  I  hereby  enjoin  you  from  proceed¬ 
ing  further  in  your  action.’  But  Vermont  is  not  alone  in 
that  regard.”  1 

1  As  to  the  reformed  American  procedure,  see  ante,  Introduction. 

For  an  historical  article  and  photogravures  of  justices  of  the  Su¬ 
preme  Court  of  Canada  (namely,  Richards,  Ritchie,  Strong,  Fournier, 
Tascliereau,  Gwynne,  Henry  and  Patterson),  see  2  Gr.  Bag,  241. 

As  to  the  Supreme  Court  of  the  United  States,  see  Carson’s  History 
thereof.  See  also  the  large  premium  picture  of  the  eight  chief  justices 
thereof,  presented  by  the  publisher  of  the  Green  Bag,  the  Boston 
Book  Co. 

For  a  photogravure  (8x  13  inches)  of  the  New  York  Court  of  Appeals 
in  1878,  including  the  Bench  (Church,  Miller,  Rapallo,  Folger,  Andrews 
and  Earl),  and  fifty  members  of  the  bar  (with  designative  diagram),  see 
the  Frontispiece  of  the  Green  Bag  for  July,  1890.  For  a  photogravure 
of  the  First  Division  of  this  court  in  1890  (including  Andrews,  Earl, 
Finch,  Gray,  O’Brien  and  Peckliam,  JJ.),  also  one  of  the  Second  Division 
(including  Bradley,  Brown,  Follett,  Haight,  Parker,  Potter  and  Vann, 
JJ.),  see  the  Green  Bag  for  August,  1890. 

For  an  historical  article  and  photogravures  of  justices  of  the  New 
Jersey  Court  of  Appeals,  see  the  Green  Bag  for  November,  1891.  For 
the  Supreme  Court  of  Pa.,  see  3  Gr.  Bag,  8  and  58  et  seq. ;  of  La.,  id.  113 
et  seq. ;  of  Ill.,  id.  217  ;  of  Mo.,  id.  157  ;  of  Mich.,  2  Gr.  Bag,  377  et  seq.  ; 
of  Conn.,  id.  425  ;  of  R.  I..  id.  525  ;  of  Ark.,  Ga.,  Ind.,  Kan.,  Minn,  and 
N.  Car.,  Yol.  IV.  of  the  Green  Bag  ;  of  Tenn.  and  Va.,  Vol.  V.  ;  of  Vt. 
and  Md.,  Vol.  VI. 
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CURIOUS  PROCEDURE. 

§  32.  Ordeal  Trial— Corsned -Cross. 

The  earliest  form  of  trial  was  that  of  ordeal,  or 
judicium  Dei,  and  was  based  on  the  special  intervention 
of  God  in  behalf  of  truth  and  innocence.  There  have 
been  at  least  seven  methods.  The  Jewish  method  was 
that  of  the  jealousy-offering,  reported  in  the  fifth  chapter 
of  Numbers.  Let  it  pass  ;  it  was  an  everlasting  igno¬ 
miny  upon  the  race  of  priests  and  husbands. 

A  second  method  of  ordeal,  and  similar,  was  the  cor¬ 
sned,  practiced  by  our  Anglo-Saxon  ancestors.  Black- 
stone  1  tells  us  that  a  piece  of  bread  was  exorcised  by  the 
priest,  praying  God  to  cause  paleness  of  cheek  and  convul¬ 
sion  if  the  suspected  man  be  guilty  ;  but  if  he  be  innocent, 
it  was  to  turn  to  nourishment  upon  his  swallowing  it. 
In  the  time  of  Edward  the  Confessor,  Godwin,  Earl  of 
Kent,  was  reported  by  the  priests  to  have  died  of  a  corsned 
sticking  in  his  throat.  Blackstone  informs  us  that  in 
Pegu  the  priest  uses  rice  therefor ;  and  in  Monomata  an 
emetic  infusion  from  the  bark  of  a  tree,  which  the  priests 
declared  would,  if  the  man  be  guilty,  prank  him  as  did 
Jonah  the  whale.  The  only  difference  between  this  and 
the  corsned  seems  to  be  that  in  the  former  the  man’s  in¬ 
nocence  depended  on  his  “cheek,”  and  in  the  latter  on 
his  “gall.” 

A  third  method  of  ordeal  was  trial  by  the  cross.  The 
accused  and  the  accuser  were  required  to  hold  their 
arms  raised  before  a  cross  while  the  priest  said  mass, 
and  he  who  first  let  them  fall  was  decided  to  be  in  the 
wrong. 
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§33.  Trial  by  Water— By  Fire. 

A  fourth  method  of  ordeal  was  trial  by  water.  That 
by  boiling  water  was  prescribed  by  the  Salic  law,  but  in 
603,  was  proscribed  by  Pope  Gregory  I.,  and,  in  816,  by 
Pope  Stephen  V.  Nevertheless  the  city  of  Hanover  re¬ 
vived  it  by  decree  in  1-136.  The  accused  was  required  to 
pray  and  fast  three  days  with  a  priest,  and  if  married, 
be  meanwhile  debarred  from  conversing  with  bis  wife. 
He  was  then  led  to  the  altar,  and  after  sacrament,  he 
was  required  to  plunge  bis  naked  arm  to  the  elbow  in  a 
caldron  of  boiling  water,  and  bring  up  a  ring  or  stone. 
The  priest  then  wrapped  the  arm  in  linen,  and  sealed  it 
with  a  holy  seal  for  three  days.  If  on  unsealing  and  un¬ 
wrapping,  there  remained  no  mark  of  burning,  the  priest 
proclaimed  the  man  to  be  innocent.  The  trial  by  cold 
water  was  also  preceded  by  fasting,  prayer  and  sacrament. 
The  accused  was  then  thrown  into  cold  water,  and  if  he 
floated  without  exertion,  the  priest  pronounced  him  guilty, 
but  if  he  sank,  he  was  acquitted.  It  is  said  that  as  late 
as  the  last  century,  persons  accused  of  witchcraft  were 
thrown  into  a  pool  of  water  and  drowned  to  establish  their 
innocence.  Tacitus  tells  us  that  the  Scythians  and  Celts 
used  to  determine  the  legitimacy  of  a  babe,  when  ques¬ 
tioned,  by  placing  it  on  a  shield,  and  launching  it  on  a 
river.  If  it  floated,  it  was  legitimate  ;  if  it  sank,  it  was 
illegitimate. 

A  fifth  method  of  ordeal  was  trial  by  fire.  The  ac¬ 
cused  was  required  to  lift  a  hot  iron,  and  if  after  three 
days  his  hand  retained  no  trace  of  the  burning,  he  was 
adjudged  innocent.  Sometimes  the  accused  was  com¬ 
pelled  to  walk  upon  burning  coals,  or  carry  them  in  his 
bosom.  Sometimes  he  could  only  establish  his  inno¬ 
cence  by  coming  out  unscathed  after  being  three  times 
thrown  into  the  fire.  Sometimes  this  judicium  Dei  was 
applied  to  books  to  test  their  veracity  or  inspiration. 

§  34.  Trial  by  Lot. 

A  sixth  method  of  ordeal  was  trial  by  lot.  In  case  of 
a  murder,  the  nearest  relative  of  the  deceased  might 


28 


LEADING  IN  LAW,  ETC. 


Chap.  II. 


designate  seven  persons  whom  he  or  she  suspected  of  the 
crime.  These  persons  were  conducted  to  the  altar,  upon 
which  were  laid  two  rods,  wrapped  in  linen,  upon  one  of 
which  had  been  marked  a  cross.  A  priest  then  took  up 
one,  and  if  it  proved  to  be  the  cross-rod.  the  seven  were 
acquitted.  If  the  other  rod  came  up,  each  of  the  accused 
was  made  to  mark  his  name  or  sign  upon  a  separate  rod, 
which  were  each  wrapped  in  linen,  and  laid  upon  the 
altar.  The  priest  then  took  these  up  successively,  and  he 
whose  rod  came  last  was  adjudged  guilty.  A  wicked 
wag  once  suggested  that  the  reason  why  so  few  murders 
were  committed  was,  that  the  Almighty  didn’t  like  to  be 
bothered  in  His  government  of  the  universe,  by  being 
summoned  by  a  priest  to  specially  visit  this  little  planet 
of  the  solar  system,  and  help  the  hocus-pocus  detection  of 
the  murderer. 

§  35.  Wager  of  Battle — Lyme  v.  New  London. 

A  seventh  method  of  ordeal  was  the  trial  by  duel,  or 
wager  of  battle,  described  by  Blackstone.1  The  tenant 
in  a  writ  of  right  would  offer  to  produce  the  body  of  a 
champion,  and  if  the  demandant  accepted  the  challenge, 
a  piece  of  ground  was  set  off,  the  judges  of  the  Common 
Pleas  attended  in  scarlet  robes,  and  the  two  champions, 
bareheaded  and  barearmed,  fought  with  batons  an  ell 
long.  Each  first  made  oath  as  follows  :  “  Hear  this,  ye 
justices,  that  I  have  this  day  neither  eat,  drank,  nor  have 
upon  me,  neither  bone,  stone  nor  grass,  nor  any  enchant¬ 
ment,  sorcery,  or  witchcraft,  whereby  the  law  of  God 
may  be  abased,  or  the  law  of  the  devil  be  exalted.  So 
help  me  God  and  His  saints.”  The  tenant  prevailed  if  his 
champion  could  defend  himself  until  the  stars  of  evening 
appear.  Victory  would  be  obtained  if  either  champion 
pronounced  the  horrible  word  “  craven  ”  (from  the  Saxon 
“  crafian”— “  I  crave”),  or  was  killed.  This  ordeal  was 
abolished  in  England  by  Henry  II.,  who,  with  consent  of 
Parliament,  substituted  the  Court  of  Grand  Assize.  In 
France,  it  was  abolished  in  1260,  by  St.  Louis. 


1  3  Com.  336. 
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Among  the  Franks,  when  the  accuser  was  a  woman, 
the  accused  man  was  required  to  stand  in  a  pit  nearly 
waist-high,  and  was  armed  with  a  club.  But  the 
woman’s  motions  were  unrestrained.  She  was  attired 
from  hood  to  heel  in  a  loosely  fitting  garment  without 
skirts,  and  was  armed  with  a  kerchief  folded  longer  than 
the  man's  club,  and  containing  a  stone  tied  into  the  end. 
It  has  been  alleged  that  as  late  as  the  Wurzburg  Battle- 
Code  of  1447,  the  accused  man,  on  defeating  the  woman, 
might  demand  that  the  court  render  “  God’s  Judgment,” 
that  she  be  burnt  alive  in  the  pit  wherein  he  had  com¬ 
bated  her. 

(The  writer  has  not  yet  heard  whether  or  not  in  Wyom¬ 
ing,  or  in  other  jurisdiction  of  woman’s  equal  judicial 
rights,  there  has  been  a  revivor  of  the  old  wager  of  battle, 
with  the  concomitants  of  champions,  red-silk  judges,  and 
oaths  against  enchantment  and  witchcraft.) 

Dr.  Dwight  tells  that  a  dispute  between  Lyme  and 
New  London  as  to  certain  land  was  adjusted  by  a  fist 
fight  ;  the  Lyme  champions,  Ely  and  Griswold,  van¬ 
quishing  the  New  London,  Latimer  and  Ricker. 

§36.  Judicium  Dei. 

Blackstone  also  mentions 1 2  trial  by  record,  trial  by  in¬ 
spection,  trial  by  certificate,  and  trial  per  testes  without 
jury.  But  these  are  hardly  within  the  category  of  trial 
judicium  Dei.2, 

§  37.  Hindu  Trials— Siamese. 

Chambers’  Journal  says  the  Hindus  acknowledge  as 
orthodox  nine  ordeals  differing  in  danger  according  to 
the  enormity  of  the  offense,  or  the  character  of  the  crim¬ 
inal  :  the  trial  by  rice,  by  the  Cosna  (or  image  water),  by 
fire,  by  water,  by  boiling  oil,  by  red-hot  iron,  by  the  bal¬ 
ance,  by  poison,  and  by  images.  In  Siam,  in  the  ordeal 

1  3  Com.  331. 

2  Further,  as  to  appeal  to  Heaven,  see  3  Buckle,  Hist.  Civ.  Chap.  4  ; 
also  an  historical  article  from  Chambers’  Journal  in  2  Gr.  Bag,  344  ;  also 
“The  Last  Approver’s  Duel,”  3  Gr.  Bag,  451;  also  “The  Ordeal  of 
Blood,”  id.  476. 
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by  fire,  the  accused  is  compelled  to  walk  over  a  pit  filled 
with  burning  coals.1 

§  38.  Kaffir  Ordeals. 

Father  Dos  Santos,  missionary  to  the  Kaffirs,  found 
them  to  have  three  ordeals  :  the  xoqua,  licking  a  bar  of 
red-hot  iron  ;  the  lucasse,  drinking  a  bowl  of  poison  ;  and 
the  calang,  drinking  a  bitter,  acrid  beverage  that  would 
choke  the  accused,  if  guilty.2 

§39.  French  Tortures— False  Confessions. 

Instances  of  the  torturing  of  innocent  persons  to  elicit 
confession  are  two  French  cases,  that  of  Jacques  Lebrun, 
in  1689,  charged  with  the  murder  of  the  widow  Mazel 
(which  one  Berry  afterward  confessed  having  committed), 
and  that  of  Laurent  Gr.  d’Anglade,  charged  with  robbing 
the  Count  de  Montgomery,  whose  almoner,  Cfagnard, 
with  one  Belestre,  afterwards  confessed  having  com¬ 
mitted  the  deed.3 

§  40.  Test-Oath— Argyle — Heriot  Dog  Travesty. 

The  ninth  Earl  of  Argyle  refused  to  take  the  test-oath 
of  1681  without  adding  the  qualifying  clause,  “  as  far  as 
is  consistent  with  the  Protestant  faith.”  For  this  he  was 
condemned  to  death,  but  escaped  to  Holland.  He  returned 
to  Scotland  in  1685,  and  was  executed.  The  popular  dis¬ 
gust  thereat  was  demonstrated  by  some  queer  mock  trials. 
The  boys  of  Heriot’s  Hospital  arraigned  the  house-dog  as 
holding  a  public  office,  and  obligated  to  take  the  test. 
The  paper  was  presented  to  him,  but  he  refused  to  swal¬ 
low  it  unless  it  was  qualified  with  a  coating  of  butter. 
It  was  then  buttered,  and  he  swallowed  it.  He  was  then 
accused  and  condemned  for  taking  the  test  with  a  qualifi¬ 
cation.  He  was  allowed  to  slip  his  halter  and  escape. 
His  escape  was  urged  as  additional  proof  of  his  guilt,  and 
proclamation  of  attainder  was  issued. 

1  See  3  Gr.  Bag,  310. 

2  As  to  the  “  red-water  ”  in  Sierra  Leone  and  elsewhere  in  Africa,  see 
an  article  from  Chambers’  Journal,  4  Gr.  Bag,  15. 

3  See  1  Gr.  Bag,  211,  260. 
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§  41.  New  Amsterdam-Similia  Ordeals. 

In  a  pamphlet,  ‘  ‘  The  Old  Stadt  Huys  of  New  Amster¬ 
dam,”  by  James  W.  Gerard,  we  find  that  there  was  a 
naive  gentleness  in  our  Dutch  ancestry  as  to  both  proced¬ 
ure  and  sentence  ;  for  instance,  condemnation  to  sit  on  a 
wooden  horse,  he  confined  in  one’s  own  house,  etc.  A 
cabbage  thief  was  condemned  to  stand  in  the  pillory  with 
cabbages  on  his  head.  Upon  a  contest  between  two 
claimants  of  a  stray  pig,  neither  of  whom  was  the  owner, 
the  court  ordered  that  the  pig  ‘  ‘  be  proclaimed  by  the 
deacons  for  eight  days,  and  that  they  shall  take  her  in 
default  of  right.”  Nine  negroes  convicted  of  murder  of 
another,  were  ordered  to  draw  lots  to  determine  which 
one  should  suffer  for  the  rest.  The  lot  fell  on  the  most 
gigantic  one.  After  he  had  been  suspended  by  two 
halters  and  broken  them  both,  the  spectators  interceded 
for  him,  and  he  was  let  off.  Jan  Willemsen  Van  Isel- 
steyn,  for  writing  an  insolent  letter  to  the  magistrates 
of  Bushwyck,  was  sentenced  to  he  fastened  to  a  stake  at 
the  place  of  public  execution,  with  a  bridle  in  his  mouth, 
and  on  his  breast  the  inscription  “Lampoon  writer,  false 
accuser,  and  defamer  of  Magistrates,”  and  afterwards 
to  be  banished.  In  an  action  for  rent,  the  defendant 
pleaded  that  he  had  bought  off  the  debt  for  two  hogs,  and 
had  delivered  one  of  them.  The  court  ordered  him  to 
“go  the  whole,”  and  deliver  the  other.  Afterwards,  for 
bartering  away  his  wife,  he  was  sentenced  to  be  flogged, 
and  have  his  right  ear  cut  off, — perhaps  a  partial  relief 
from  her  tongue  thenceforth.  Jacob  Leisler  discharged 
a  servant  girl  before  expiration  of  the  term,  and  she  sued 
him  for  a  year’s  wages.  He  pleaded  that  she  had  con¬ 
sumed  a  bottle  of  strawberry  preserves  ;  and  that  while 
he  and  his  wife  were  at  church  “  had  two  fellows  climb 
over  the  wall  to  her  ;”  and  that  he  “  received  no  service 
from  her.”  She  denied  the  wall-climb,  and  averred  that 
his  children  ate  the  preserves.  The  court  ordered  him  to 
pay  her  a  quarter’s  wages. 

g  42.  Chinese  Procedure— Ancient  German  Penalties. 

In  China,  the  mandarin  has  a  man  stand  behind  the 
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witness  with  a  bamboo,  which  promptly  descends  upon 
him  whenever  he  is  suspected  of  prevaricating.  Con¬ 
tempt  of  court  is  punished  by  the  offender  being  placed 
face  downward  on  the  floor,  his  arms  and  hands  secured, 
and  his  back  scourged. 

Tacitus  tells  us  that  the  ancient  Germans  used  to  punish 
cowards  by  burying  them  in  dung.  In  the  middle  ages, 
a  man  guilty  of  rape  was  executed  by  being  buried  alive. 
So,  also,  a  seduced  girl.  One  who  desecrated  a  milestone 
or  boundary  monument  was  buried  up  to  his  neck  and 
his  head  ploughed  off.  Certain  malefactors  were  hung 
between  two  wolves. 

As  to  execution  by  the  Eiserne  Yungfrau,  at  JNTurem- 
burg,  traditions  vary.1  The  Iron  Maid  was  probably 
suggested  by  the  Mater  Dolorosa  of  the  Inquisition.  The 
barbarous  penal  procedure  of  drawing  and  quartering 
will  be  noticed  further  on,  in  considering  treason  trials.2 

§  43.  American — Doomed  to  Learn  to  Write. 

But  civilization  progresses.  It  is  pleasant  to  note  a 
sentence  reported  by  the  St.  Louis  Republican  in  1883. 
Wm.  Hannah,  arraigned  in  a  Missouri  Federal  court  for 
selling  liquor  to  Indians,  pleaded  guilty,  and  gave  as  an 
excuse  his  ignorance  of  law,  stating  he  could  neither 
read  nor  write.  Judge  Krekel  sentenced  him  to  the  Cole 
County  jail  until  he  should  be  able  to  write  a  letter.  He 
also  sentenced  one  Martin,  convicted  of  cutting  timber 
off  Government  land,  to  the  same  jail  until  he  should 
teach  Hannah  to  write.  At  the  end  of  three  weeks,  the 
two  men  were  brought  into  court,  and  at  the  dictation  of 
the  clerk,  Hannah  wrote  a  fair  letter,  and  he  and  Martin 
were  discharged.3 

§  44.  Ducking-stool. 

In  a  Pennsylvania  case  in  1824, 4  it  appeared  that  the 

1  See  an  account  from  Chambers’  Journal,  in  3  Gr.  Bag,  243. 

2  See  Sir  Walter  Raleigh’s  case,  §  1721. 

3  As  to  the  requisites  of  rendition  of  sentence,  the  contents,  etc., 
see  collation,  21  Am.  &  Eng.  Encyc.  of  Law  (1893),  1066  et  seq. 

4  James  v.  Commonwealth,  12  Serg.  &  R.  217. 
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Quarter  Sessions  court  of  Philadelphia  County  had  con¬ 
victed  Nancy  James  of  being  a  common  scold  and  sen¬ 
tenced  her  to  “  be  placed  in  a  ducking  or  cucking  stool, 
and  be  plunged  three  times  in  the  water.”  Judge  Dun¬ 
can  after  an  exhaustive  and  satirical  review  of  the  prac¬ 
tice  remarked  :  “  I  am  far  from  thinking  that  this  is  an 
unbroken  pillar  of  the  common  law,  or  that  to  remove 
this  rubbish  would  impair  a  structure  which  no  man  can 
admire  more  than  I  do.  But  I  must  confess  I  am  not  so 
idolatrous  a  worshiper  as  to  tie  myself  to  the  tail  of  this 
dung-cart  of  the  common  law.”  Accordingly  the  Supreme 
Court  reversed  the  decision  of  the  Quarter  Sessions. 

The  record  of  a  victim  of  the  ducking-stool  in  Fal¬ 
mouth,  Me.,  was  :  “  We  present  Juliann  Cloyes,  wife  of 
John  Cloyes,  for  a  tale-bearer  from  house  to  house,  set¬ 
ting  difference  between  neighbors.”  In  1661,  one  Ellen 
Bony  thorn  was  ordered  “to  stand  three  Sabbath  days  in 
a  white  sheet  in  the  public  meetings,  or  otherwise  to  pay 
five  pounds.”  She  chose  the  mulct  rather  than  the  peni¬ 
tential  sheet.1 

§  45.  The  Brank— Whriligig. 

In  olden  England,  the  punishment  of  a  virago  was 
the  “brank.”  This  was  a  conical  cap  made  of  iron  hoop¬ 
ing  with  a  piece  projecting  upon  the  offender’s  tongue. 
It  was  padlocked  behind,  and  the  woman  was  led  through 
the  streets  by  a  beadle,  until  “she  show  signs  of  humil¬ 
iation.”  Brawlers  were  punished  by  the  “whirligig,” 
a  cap  like  circular  cage,  turning  upon  a  pivot.2 

§46.  Puritan  Penalties — Endow  School — “Asse-head.” 

Collier  tells3  that  in  1631,  the  Bishop  of  Lincoln,  for 
allowing  a  play  in  his  house  on  Sunday,  was  by  a  Puritan 

i  See  Parson  Hartley’s  account  of  the  ducking  of  Betsey  Tucker,  in 
Hungaro,  Va.,  4  Gr.  Bag,  381. 

*  For  pictures  of  inflictions  and  instruments  of  torture,  the  “shears,” 
the  “collar,”  the  “skull-cap,”  the  “fetters,”  the  “boot,”  etc.  ;  also 
H.  L.  Carson’s  excellent  sketch  of  the  reform  achieved  by  John 
Howard,  see  6  Gr.  Bag,  313. 

3 1  Eng.  Dram.  Poetry,  462. 
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court  sentenced  to  erect  a  free  school  at  Eaton,  and  en¬ 
dow  it  with  £20  a  year.  The  gentlemen  who  took  part 
in  the  performance  were  sentenced  each  to  pay  five  shil¬ 
lings  to  five  poor  men  in  Brigden.  Wilson,  the  director, 
who  had  worn  an  ass’s  head,  was  sentenced  to  sit  from  six 
a.  m.  to  six  p.  M.  “in  the  porter's  lodge  at  my  Lords 
Bishopps’  House,  with  his  feet  in  the  stocks,  and  attyred 
with  his  asse  head,  and  a  bottle  of  hay  set  before  him, 
and  this  subscription  on  his  breast  : — 

“  Good  people,  I  have  played  the  beast, 

And  brought  ill  things  to  passe  : 

I  was  a  man,  but  thus  have  made 
Myself  a  silly  asse.” 

§  47.  Salem  Tongue-Stick —Plymouth  Neck-tie. 

Felt’s  “  Annals  of  Salem,”  Mass.,  tells  us  that  in  1646, 
Mary  Oliver,  for  slandering  the  Elders,  had  a  cleft  stick 
put  on  her  tongue  for  half  an  hour.  Query  :  If  Salem 
penalties  proceeded  on  the  simi lia-si m i l i bus-cur antur 
principle,  what  was  the  punishment  for  “  over-courting  ” 
et  icl  omne  genus  f  Perhaps  the  “  Elders  ”  used  different 
scarlet  letters.  Following  is  the  record  of  the  first  offense 
committed  in  Plymouth  Colony,  March,  1621  :  “  John 

Billington  is  convented  before  the  whole  company  for 
the  contempt  of  the  Captain’s  lawful  command  with  op¬ 
probrious  speeches  ;  for  which  he  is  adjudged  to  have  his 
neck  and  heels  tied  together.  .  .  .  Buton  craving  pardon 
he  is  forgiven.” 

§  48.  Penn’s  Inscription  Penalty. 

D.  P.  Brown  tells  us1  that  in  1123,  Justice  Asslieton 
of  the  Pennsylvania  provincial  Admiralty  Court — Gover- 
nor  Penn  had  been  an  admiral — sentenced  two  men  for 
calling  George  Guelph  “the  Pretender,”  the  one  who 
pleaded  guilty,  to  stand  in  the  pillory  for  one  hour  on 
two  market  days,  with  a  paper  inscription,  “I  stand  here 
for  speaking  contemptuously  against  my  sovereign  Lord, 
King  George,’’  also  to  pay  twenty  marks  sterling  and 


1 1  Forum,  262. 
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costs  ;  the  other  (perhaps  a  contumacious  Stuart  Scotch¬ 
man)  to  stand  there  two  hours,  afterwards  be  tied  to  the 
tail  of  a  cart  and  drawn  around  two  squares,  he 
whipped  on  the  bare  back  with  forty-one  lashes,  and  be 
imprisoned  until  the  costs  be  paid. 

§  49.  Copyhold-dower  Ram. 

An  ancient  custom  in  Berkshire,  Eng.,  must  have 
afforded  a  barbarous  free  circus.  A  widow  could  recover 
forfeited  copyhold- dower  by  coming  into  court  riding 
backward  upon  a  black  ram,  and  reciting  the  rhyme  : 

‘  ‘  Here  I  am 
Riding  a  ram. 

For  my  crinkum-crankum 
I  lost  my  binkum-bankum  .  .  . 

I  pray,  my  land  again.” 

A  description  more  amusing  than  repeatable,  of  in¬ 
cidents  not  creditable  to  the  steward's  impartiality,  or  to 
the  lord’s  “  right  honorableness,”  was  given  by  Blunt  in 
a  letter  to  the  Spectator. 

§  50.  Grand  Sergeantry  Tenure  Ceremonies. 

En gland’s  annual  ceremonies  of  the  three  £  £  tenures 
by  grand  sergeantry  ”  are  each  a  quaint  bit  of  procedure. 
That  of  the  corporation  of  London  occurs  on  Halloween, 
at  the  office  of  the  Queen’s  Remembrancer  in  Chancery 
Lane.  Proclamation  is  made  :  ££  Tenants  of  the  waste 
ground,  called  £  The  Moors,’  in  county  of  Salop,  come 
forth  and  do  your  service  !  ”  The  city  solicitor  then  ad¬ 
vances  and  cuts  a  fagot.  Then  follows  a  second  proc¬ 
lamation  :  ££  Tenants  of  a  tenement  called  £The  Forge,’ 
in  the  parish  of  St.  Clement’s  Dames,  in  the  county  of 
Middlesex,  come  forth  and  do  your  service  !  ”  The  city 
solicitor  then  advances  and  counts  six  horse-shoes  and 
sixty -one  nails,  and  the  Queen’s  Remembrancer  shouts 
“  Good  number  !  ”  On  the  anniversary  of  the  battle  of 
Blenheim,  the  Duke  of  Marlboro  delivers  a  flag  to  the 
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Queen.  So  also,  on  the  anniversary  of  Waterloo,  does 
the  Duke  of  Wellington  for  Strathfieldsaye.1 
§  51.  English  Itinerary  Judicial  Pomp. 

According  to  Chambers’  Journal,  the  English  Judicial 
cavalcade  had  almost  “all  the  pomp  and  circumstance 
of  glorious  war.”  First  rode  the  circuit  porter  clad  in 
leather  jerkin,  with  high  jack-boots,  bearing  in  his  hand 
an  ebony  wand  capped  with  silver,  and  whose  duty  it 
was  to  call  all  men  of  whatsoever  state  whom  they  met 
or  overtook,  to  draw  up  and  do  lowly  reverence  as  the 
sovereign’s  representative  passed  by.  Then  came  the 
clerks  of  the  judge,  gentlemen  in  holy  orders,  skilled  in 
the  wondrous  penmanship  and  still  more  curious  Norman- 
French  and  law-Latin  of  the  day.  Next  came  the  grave, 
long-bearded  clerk  of  assize,  with  well-secured  saddle¬ 
bags,  wherein  lay  the  commission  under  the  Great  Seal 
to  try  all  treasons  and  a  formidably  specified  score  of 
other  offenses  ;  also  the  indictments  carefully  prepared 
in  London  ;  also  the  special  license  of  the  bishops  to  ad- 
minister  oaths  in  Lent.  Close  to  the  clerk  of  assize  rode 
his  officers,  and  then  two  or  three  learned  sergeants  of 
the  law  in  their  red  robes  and  hoods,  followed  by  the  hero 
of  the  procession,  the  judge.  Behind  him  rode  the 
sheriffs  of  London  and  Middlesex,  courteously  conducting 
him  out  of  their  bailiwick.  A  long  line  of  serving-men, 
together  with  three  or  four  sumpter  horses,  wound  up  the 
procession.  Each  night,  at  some  lordly  dwelling  on  the 
loute,  the  judge  was  feasted  and  lodged  right  royally. 
On  the  arrival  at  the  first  assize  town,  the  high  sheriff 
with  a  long  train  of  javelin  men  and  others  sounding 
trumpets,  together  with  all  the  gentlemen  of  the  county, 
were  waiting  to  receive  him.  Besides  these  a  myriad  of 
spectators  doffed  their  hats. 

The  queer  pomp  of  the  opening  of  the  “Royal  Courts 
of  Justice  ”  building  in  1882  was  perhaps  excusable.2 
§52.  Kaffir  Litigation— Mpigwa’s  Dowry  Trial. 

It  seems  that  some  very  primitive  people  have  a  law 
116  Alb.  L.  J.  400.  -2  gee  0,6  ^lb.  l  J.  521. 
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procedure  fixed  by  recognized  usage.  The  “  Hand-book 
of  Kaffir  Laws  and  Customs”  tells  that  when  a  Kaffir 
ascertains  that  he  has  grounds  to  enter  on  an  action 
against  another,  he  goes  with  a  party  of  his  friends 
armed  to  the  defendant’s  residence,  and  they  sit  down  in 
some  conspicuous  position.  The  male  residents  of  the 
kraal  assemble  and  sit  together  at  a  short  distance. 
Presently  one  in  the  defendant’s  group  exclaims  :  “  Tell 
us  the  news.”  The  plaintiff’s  mentor  details  the  case, 
occasionally  prompted  by  some  other  one  of  his  adherents, 
or  interrupted  by  cross-questions  from  the  news-seeker. 
With  this  long  opening,  the  first  day’s  proceedings  termi¬ 
nate  by  the  plaintiff’s  being  informed  that  the  “men” 
of  the  place  are  from  home,  that  there  are  none  but 
‘  ‘  children  ”  present,  who  are  not  competent  to  discuss 
such  important  matters.  Next  day  the  parties  muster 
in  augmented  force,  and  the  discussion  is  resumed,  each 
disputant  well  versed  in  the  Socratic  method,  contest¬ 
ing  inch  by  inch,  and  with  surprising  adroitness  endeav¬ 
oring  to  throw  upon  his  opponent  the  burden  of  answer¬ 
ing.0  (It  must  be  racy  in  a  case  of  wife-stealing.)  This 
intellectual  gladiatorship  closes  the  second  day,  and  the 
parties  adjourn, — each  advisare  vult.  If  the  defendant 
feejs  worsted,  he  prepares  to  offer  the  smallest  satisfac¬ 
tion  the  law  allows.  This  is  usually  refused,  in  expec¬ 
tation  of  an  advance  in  the  offer,  which  takes  place  gen¬ 
erally  in  proportion  to  the  defendant’s  anxiety  to  prevent 
an  appeal  to  the  chief.  Should  the  plaintiff  at  length 
accede  to  the  proposed  terms,  they  are  fulfilled,  and  the 
case  is  ended  by  a  formal  declaration  of  acquiescence. 

Our  surmises  of  the  subject-matters  of  these  African 
cases  may  be  aided  by  Stanley’s  account  of  a  case  he  was 
called  upon  to  adjudge  between  Mpigwa,  a  chief,  and  a 
member  of  another  tribe  who  was  the  plaintiff.  A  man 
had  married  a  girl  of  Mpigwa’s  tribe,  paid  two  cows  for 
her,  and  taken  her  to  his  home.  After  she  had  borne  him 
three  children  he  died.  His  tribe  accused  her  of  contriv¬ 
ing  his  death  by  witchcraft,  drove  her  and  the  children 
back  to  her  own  tribe,  and  demanded  back  the  cows. 
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Judgment  for  the  defendant ;  Mpigwa’s  tribe  had  earned 
title  to  the  cows. 

§  53.  Japanese  Procedure— Punishing  all  Parties. 

The  politeness  of  a  Japanese  court  record  is  a  matter 
of  course.  Here  is  a  copy  of  a  petition,  in  1840,  for  dis¬ 
missing  a  case  to  restrain  blackmailing.  Uhei  had  com¬ 
plained  of  Clio  and  her  father  for  their  annoying  demand 
that  Uhei  should  compel  his  son  to  marry  her  (“inas¬ 
much  as  their  previous  relations  had  made  it  honorable 
for  him  to  do  so'1).  “Clio,  daughter  of  Jirozayewo,  far¬ 
mer  of  Kiwara  village,  asserted  certain  illicit  relations 
with  Umakichi,  the  son  of  Uhei,  in  this  village ;  and  a 
demand  was  made  upon  Uhei,  who  reported  the  matter 
to  your  office,  and  you  began  to  investigate  the  case. 
But  the  affair  turns  out  not  to  be  an  important  one,  and 
the  whole  matter  has  arisen  from  some  foolish  statements 
made  by  the  woman  Cho.  She  has  returned  to  her  home, 
and  all  the  parties  are  now  satisfied  with  the  result.  This 
settlement  has  been  brought  about  through  your  influ¬ 
ence,  and  we  are  very  grateful.  We  beg  therefore  that 
you  will  shut  your  eyes  to  the  case,  and  not  give  it  any 
further  consideration.  ”  This  was  signed  by  the  “  reeve,  ” 
the  complainant  and  his  “  warrantor,”  the  defendant  and 
his  “warrantor  ”  and  others.  “  Influence”  is  good.  The 
complaint  had  one  allegation  that  might  apply  to  women 
occidental  as  well  as  to  the  oriental  ones  ;  namely  :  “  We 
are  watching  Cho  day  and  night  with  four  men  ;  for  be¬ 
ing  a  woman,  she  is  more  likely  to  trick  us.”  Somehow 
our  sympathies  are  with  Cho  ;  she  didn't  have  the  last 
word,  and  we  want  to  hear  it.  Perhaps  she  didn’t  deem 
the  “affair”  “only  a  little  one.” 

It  is  newspaper  truth  that  at  Akilas,  in  Japan,  a 
prisoner  was  arraigned  on  the  charge  of  stealing  two  yens, 
about  $1.60.  Several  witnesses  testified  that  they  saw 
lnm  in  the  act.  The  magistrate  gave  him  four  weeks  for 
stealing,  and  added  :  “I  will  send  the  prosecutor  to  jail 
one  week  for  not  being  smart  enough  to  keep  his  money, 
and  the  witnesses  for  the  same  time  for  not  minding  their 
own  business.” 
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54.  Maori  Theory  of  Bankruptcy— Fiji  Judicial  Fun. 

Takamoana,  a  Maori  chief,  gives  the  following  picture 
of  bankruptcy  procedure  :  “I  go  to  a  storekeeper,  and  I 
buy  five  pounds’  worth  of  things  and  don’t  pay.  Some 
time  after,  I  go  to  a  judge  and  say  :  £  I  owe  this  man  five 
pounds  and  I’ve  only  got  one.’  Then  he  says  to  me: 

£  Y ou  give  him  the  pound,  ’  and  he  says  to  the  storekeeper  : 

‘  Y ou  give  hack  a  receipt  for  five  pounds.  ’  Then  the  j  udge 
says  to  me  :  ‘  All  right ;  now  you  go  and,  do  it  again.'  ” 
Indeed  the  difficulties  of  bankruptcy  legislation  are  al¬ 
ready  a  matter  of  history.  The  Chicago  Legal  News,  in 
1878,  reported  as  follows  :  “  This  law  is  evidently  in  its 
death-struggle.  .  .  .  We  never  spoke  a  kindly  word  of  it 
while  living,  and  we  shall  not  praise  it  now.  We  feel 
like  saying — 

“  ‘  Behold  an  aged  sinner  goes, 

Laden  with  guilt  and  heavy  woes, 

Down  to  the  regions  of  the  dead, 

With  endless  curses  on  his  head.' 

And  in  this  connection  we  would  say  that  we  have  the 
most  complete  line  of  bankruptcy  blanks  in  the  United 
States,  which  we  shall  be  most  happy  to  furnish  to  the 
mourners  until  after  the  funeral. 

The  Cornhill  Magazine  states  that  in  Fiji,  if  a  trial  be¬ 
comes  monotonous,  the  judge  amuses  himself  by  playing 
upon  a  Jew’s-harp.1 

§  55.  English  Barbarian  Practices. 

Theodore  W.  Dwight  says 2  that  to  compel  a  prisoner 
to  plead,  the  court  would  confine  him  one  day  on  water 
only,  the  next  day  on  barley  bread  alone,  without  water, 
and  so  on  alternately  until  he  should  succumb. 

It  seems  incredible  that  in  England  in  the  Court  of 
King’s  Bench,  a  person  charged  with  a  felony  was  not 
allowed  counsel,  until  the  scathing  invective  of  Sidney 
Smith  in  the  Edinburgh  Review  induced  enactment  of 
the  statute  6  and  7  Wm.  IV.,  c.  114.  This  was  in  1836, 
the  last  year  before  Victoria’s  reign. 

1  See  3  Gr.  Bag,  324. 


s  19  Ir.  L.  T.  566. 
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The  late  John  Wm.  Smith,  author  of  “  Leading 
Cases,”  once  wrote  as  follows  on  the  old  criminal  pro¬ 
cedure  of  England  : — 

The  speedy  arm  of  Justice  was  never  known  to  fail  ; 

The  gaol  supplied  the  gallows,  the  gallows  thinned  the  gaol, 
And  sundry  wise  precautions  the  sages  of  the  law 
Discreetly  framed  whereby  they  aimed  to  keep  the  rogues  in 
awe. 

For  lest  some  sturdy  criminal  false  witnesses  should  bring, 

His  Avitnesses  were  not  allowed  to  swear  to  anything. 

And  lest  his  Avily  adATocate  the  court  should  overreach, 

His  advocate  Avas  not  alloAved  the  privilege  of  speech. 

Yet  such  Avas  the  humanity  and  wisdom  of  the  law, 

That  if  in  his  indictment  there  appeared  to  be  a  flaw, 

The  court  assigned  him  counsellors  to  argue  on  the  doubt, 
Provided  he  himself  had  first  contrived  to  point  it  out. 

Yet  lest  their  mildness  should,  perchance,  be  craftily  abused, 

To  show  him  the  indictment  they  most  sturdily  refused. 

But  still,  that  he  might  understand  the  nature  of  the  charge, 
The  same  was  in  the  Latin  tongue  read  out  to  him  at  large. 
’Twas  thus  the  law  kept  rogues  at  aAve,  gave  honest  men  protec¬ 
tion, 

And  justly  famed,  by  all  Avas  named,  of  wisdom  the  perfection.” 

§  56.  Reformed  English  Procedure — Selborne’s  Services. 

The  London  Law  Times1  said  of  the  Judicature  Act : 
£'The  profession  and  the  public  during  the  last  twenty 
years  had  welcomed  small  innovations  in  the  respective 
jurisdictions,  the  introduction  of  common-law  remedies 
into  Chancery,  and  of  equitable  defenses  into  common 
law,  without  venturing  to  contemplate  the  fusion  of 
equity  and  law.  And  perhaps  the  most  remarkable  cir¬ 
cumstance  connected  with  the  great  measure  of  reform 
which  will  render  ever  memorable  in  our  legal  history  the 
year  1873,  is  that  it  does  not  on  its  face  enact  a  fusion  of 
two  branches  of  jurisprudence.  Its  noble  and  learned 
author  foresaw  that  if  he  were  to  propose  to  merge  the 
courts  and  shuffle  the  judges  together,  and  submit  all 
questions  upon  our  different  laws  to  courts  so  merged, 


1  Vol.  56,  p.  156,  Jan.  1874. 
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there  would  be  an  outcry  based  on  reason  which  might 
imperil  the  measure.  With  a  prudence  which  many 
chancellors  of  perhaps  a  higher  order  of  genius  than  Lord 
Selborne  have  lacked,  he  preserved  existing  courts  and 
their  judges,  keeping  the  courts  distinct  even  in  their 
nomenclature,  and  providing  for  the  business  to  run 
almost  precisely  in  the  grooves  in  which  it  has  run  hith¬ 
erto.”  (Referring  to  Ld.  Oh.  Selborne,  Sir  Roundel 
Palmer.) 

§  57.  Law’s  Delay  Remedied— Arbitration. 

In  England,  it  seems,  the  plaintiff  may  escape  the 
law’s  delay,  if  he  is  willing  to  “pay  the  piper.”  In  the 
“  Pinafore  ”  case,  in  1819, 1  according  to  the  London  Law 
Times,  an  injunction  was  obtained,  and  on  appeal  the 
order  was  reversed  on  the  same  afternoon,  the  plaintiff 
paying  the  costs  of  the  appeal. 

Procedure  by  arbitration  in  common  cases  has  gener¬ 
ally  proved  unsatisfactory  to  all  parties.2  In  1877,  Judge 
Field,  in  the  Queen’s  Bench  Division,  relegated  to  the  arbi¬ 
trament  of  the  Grand  Master  a  libel  suit  arising  from  a 
letter  concerning  failure  of  certain  persons  to  get  elected 
into  a  Masonic  Lodge.3 

§  58.  Imprisoning  Witnesses— Stokes-Fisk  Trial. 

The  practice  of  imprisoning  important  witnesses  un¬ 
able  to  find  bail  for  their  appearance  at  the  trial  of  a  crim¬ 
inal  case  has  been  much  criticised, — notably  in  a  lecture 
by  Miss  Anna  Dickinson.  The  failure  of  these  critics  to 
name  any  practicable  remedy,  or  substitute,  reminds  of 
Demosthenes’  reply  to  the  thrust  of  JEschines  upon  the 
disaster  :  “  I  proposed  something ;  you  proposed  nothing.” 
It  is  said  that  three  witnesses  for  the  prosecution  in  the 
trial  of  E.  L.  Stokes  (for  murder  of  James  Fisk,  Jr.)  were 
kept  “secured”  for  two  years.  There  were  three  trials. 

1  Gilbert  v.  Comedy  Opera  Co.,  L.  R.  16  Cli.  Div.  594. 

2  See  a  bright  law  journalist’s  editorial  in  1881,  in  reply  to  a  flip¬ 
pant  young  newspaper  editor’s  fling  at  “the  tomfooleries  of  the  law,”  24 
Alb.  L.  J.  102. 

3  Wright  v.  Trevor,  16  Alb.  L.  J.  76. 
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§  59.  Ordering  Verdict.— Miss  Anthony’s  Obstinacy. 

A  question  of  procedure,  namely,  the  right  of  the 
judge  to  direct  the  jury  to  render  a  verdict  of  guilty,  was 
considerably  discussed  in  the  law  journals  1  on  the  occa¬ 
sion  of  Susan  B.  Anthony’s  voting.  It  was  in  a  Fed¬ 
eral  court  in  New  York  in  1813. 2  She  was  indicted  under 
the  United  States  law  of  1870  for  “knowingly”  voting 
“  without  having  a  lawful  right  to  vote.”  The  head-note 
tells  us  :  “The  defendant,  knowing  that  she  was  a  female, 
and  that  the  constitution  of  New  York  prohibited  her 
from  voting,  and  having  voted,  the  court  (Judge  Hunt) 
refused  to  submit  to  the  jury  the  question  whether  she 
intended,  by  voting,  to  violate  the  statute,  or  any  other 
question,  and  directed  the  jury  to  find  a  verdict  of  guilty, 
and  denied  a  request  by  the  defendant’s  counsel  that  the 
jury  be  polled.  Held,  on  a  motion  for  a  new  trial,  that 
such  direction  was  proper  and  not  a  violation  of  the  right 
of  trial  by  jury.  ”  Miss  Anthony  was  thereupon  sentenced 
to  pay  a  fine  of  $100  and  the  costs  of  the  prosecution. 
Judge  Hunt  quoted  Chief  Justice  Church  in  a  case  in  1872. 3 
It  is  not  improbable  that,  if  the  jury  had  consisted  of 
bachelors  or  bacheloresses,  and  the  case  had  gone  to  them 
with  no  other  direction  than  a  statement  and  application 
of  the  law,  she  would  have  been  acquitted.  Just  before 
her  trial,4  she  had  spoken  on  the  “rights,”  etc.,  in  twenty- 
nine  of  the  post-office  districts  of  Monroe  County,  and 
twenty-one  of  Ontario,  and  Miss  Matilda  Joslyn  Gage  had 
spoken  thereon  in  Canandaigua  and  sixteen  other  towns 
of  Ontario  County. 

§  60.  Right  of  Public  Trial — Expelling  Spectators. 

What  is  a  “  public  trial  ”  to  which  every  accused  per¬ 
son  has  a  constitutional  right  ?  In  a  Texas  case  in  1886, 5 
it  appeared  that  on  trial  of  G.  upon  a  charge  of  rape  upon 

M. ,  sixteen  years  old,  while  she  was  in  bed  with  G.’s  daugh- 

1  10  Alb.  L.  J.  (1874)  33.  2  U.  S.  v.  Anthony,  11  Blatch,  201. 

3  People  v.  Bennett,  49  N.  Y.  137.  But  see— in  Duffy  v.  People,  26 

N.  Y.  588 — Judge  Selden’s  reasoning. 

4  June  17,  1873. 

6  Grimmett  v.  State,  22  Tex.  Ap.  36. 
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ter  Annie,  fourteen  years  old,  while  Annie  was  testifying, 
persons  in  the  audience  laughed,  and  she  hurst  into  tears, 
exclaiming,  “They  have  no  right  to  he  here  !”  There¬ 
upon  the  presiding  judge  caused  the  room  to  he  cleared 
of  everybody  except  the  officers,  jurors,  attorneys  and 
witnesses.  Held,  that  it  was  a  “public  trial.  ’ 

§  61.  Oath-taking  in  England,  Scotland,  Belgium — Abolition. 

A  writer  in  “  Leisure  Hour,”  in  18f6,  contrasted  the 
slipshod  style  of  administering  the  oath  to  a  witness  by  the 
clerk  in  an  English  court,  with  the  solemn  procedure  in  a 
Scotch  court  :  “The  witness,  without  uttering  a  word, 
ducks  his  head  and  puts  his  lips  to  the  Bible  cover,  unless 
he  is  cunning  and  ignorant  enough  to  evade  the  ceremony 
by  kissing  his  thumb.  Now  in  Scotch  courts  the  cere¬ 
mony  is  far  more  dignified  and  impressive.  When  the 
witness  appears,  the  judge  himself  rises  from  his  seat, 
and  raising  high  his  right  hand,  looks  fixedly  on  the  of¬ 
ferer  of  the  evidence,  who,  as  instructed,  also  raises  high 
his  right  arm,  and  looks  the  judge  in  the  face.  The  judge 
then,  amid  general  silence,  calls  the  witness  to  say  aloud 
after  him  :  ‘  I  swear  by  Almighty  God  to  speak  the  truth, 
the  whole  truth  and  nothing  but  the  truth.’  No  paltry 
symbol  is  added  to  the  solemnity  of  this  declaration.”  In 
Belgium,  the  witness  holds  up  the  right  hand  with  the 
index-finger  elevated,  and  repeats  after  the  ushei  an  oath 
beginning,  “  Bei  Gott.”  1 

Some  of  the  oath-takings  in  different  legislative  as¬ 
semblies,  as  collated  in  the  British  Foreign  Office  at  the 
time  of  the  Bradlaugli  settlement,  were  as  follows  :  In 
Bavaria,  “  So  help  me  God  and  His  Holy  Gospel  ”  (Non- 
Christians  omit  “Gospel”).  InDenmark,  “I  promise  and 
swear.  ...  So  help  me  God  and  His  Holy  Word.”  In 
Greece,  “I  swear  in  the  name  of  the  Holy  and  Consub- 
stantial  and  Indivisible  Trinity.”  In  Prussia,  “I  swear 
bv  God,  the  Almighty  and  Omniscient.”  In  Servia,  “I 
swear  by  one  God,  and  with  all  that  is  according  to  law 
most  sacred  and  in  this  world  dearest.  ...  So  help  me 

1  34  Alb.  L.  J.  460. 
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God  in  this  and  that  other  world.  ”  In  Spain,  after  swear¬ 
ing  on  the  Gospel,  the  president  says,  “Then  my  God 
repay  ;  but  if  you  fail,  may  He  claim  it  from  you.”  In 
Sweden  and  Norway,  the  president  says,  “  I  swear  before 
God  and  His  Holy  Gospel.  ...  I  will  be  faithful  to  this 
oath  as  sure  as  God  shall  save  my  body  and  soul.” 

Will  the  formality  of  an  oath  ever  be  dispensed  with  ? 
There  are  only  slight  indications  of  tendency  thereto.1 
Bentham,  Pothier  and  Sir  John  Mellor  were  opposed  to 
requiring  oaths.  In  the  Contemporary  Review  in  1886, 2 
Dr.  Magee,  Bishop  of  Peterborough,  advocated  abolition 
of  parliamentary  and  other  official  oaths.  As  to  judicial 
oaths  and  exclusion  of  atheists,  he  remarked  :  “ .  .  .  The 
common  Over-Lord  of  all.  Apart  from  Him,  what  is 
conscience  but  a  physical  sensation  in  the  physical  com¬ 
pound  of  atoms  called  man  ?  ”  A  law  journal  commented  : 3 
“Perhaps  oaths  maybe  abolished,  but  there  should  be 
some  form  of  appeal  to  the  conscience  of  the  atheist.” 

In  the  courts  held  by  the  Lords  Wardens  of  the  Marches, 
to  adjust  damages  from  predatory  incursions  across  the 
wall,  the  English  lord  chose  six  jurors  out  of  Scotland, 
and  the  Scotch  lord  six  out  of  England.  Their  oath  was  : 
“You  shall  clean  no  bills  worthy  to  be  fouled  ;  you  shall 
foul  no  bills  worthy  to  be  cleaned  ;  but  you  shall  do  that 
which  appeareth  with  truth  for  the  maintenance  of  truth, 
and  suppressing  of  attempts.  So  help  you  God.”  The 
plaintiff’s  oath  was  :  “You  shall  leile  (little)  price  make 
and  truth  say,  what  your  goods  were  worth  at  the  time 
of  theii  taking,  and  that  you  know  no  other  recovery 
but  this.  So  help  you  God.  ”  The  defendant's  oath  was  : 
“1  ou  shall  swear  by  heaven  above  you,  hell  beneath  you, 

yoiir  p<Ait  in  Paradise,  by  all  that  God  made  in  six 
da}'  s  and  seven  nights,  and  by  God  Himself,  you  are  whart 
and  sackless,  of  art,  part,  way,  witting,  ridd,  kenning, 
having  or  reciting  any  of  the  goods  and  chatties  named 
in  this  bill.  So  help  you  God.” 

1  See  People  ex  rel.  Kenyon  v.  Sutherland  (1880),  81  N.  Y.  1  •  also 
“  Swearing  by  Telephone,”  26  Alb.  L.  J.  326. 

2  49  Cont.  Rev.  1.  3  33  Alb  L  j  1Q1> 
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§  62.  Conduct  of  American  Trials. 

As  to  the  conduct  of  trials,  contempt  of  court,  etc,, 
many  points  will  more  conveniently  be  considered  fur¬ 
ther  on.1  Under  the  Missouri  rule  requiring  the  oath  to 
be  administered  in  the  mode  most  binding  on  the  con¬ 
science  and  according  to  whatever  religion  the  witness 
believes  in,  it  is  error  when  a  Chinese  interpreter  states 
that  the  joss-stick  burning  is  the  true  oath  among  the 
Chinese,  to  compel  a  Chinaman  to  be  sworn  in  the  usual 
American  way.2 

The  Jewish  procedure  in  criminal  trials  and  the  irreg¬ 
ularity  in  the  case  of  that  of  Jesus,  is  a  subject  of  great 
interest  to  the  student  of  judicial  administration.3 

The  practice  of  separating  witnesses  has  an  ancient 
although  “  apocryphal  ”  precedent.  When  Susanna  was 
on  the  way  to  execution,  young  Daniel  moved  for  a  new 
trial,  and  for  separation  of  the  two  witnesses,  the  elders. 
A  New  York  wag4  reports  that  Daniel  “  demanded  a  bill 
of  particulars,  quoting  largely  from  the  briefs  of  Evarts 
and  associates  in  Tilton  v.  Beecher,  59  N.  Y.  176.”  One 
answered  that  the  occurrence  was  “  under  a  mastic  tree,” 
the  other,  “under  a  holm  tree.” 

A  judge’s  remark  to  the  jury  that  the  plaintiff’s  case 
“is  a  trivial  one,  and  so  much  time  ought  not  to  be  con¬ 
sumed  on  it,”  may  be  ground  for  a  new  trial.  So  held  in 
a  woman’s  action  against  two  police  officers  for  assault 
upon  herself  and  her  child  two  years  old.  A  conviction 
of  rape  in  Indiana  in  1884 5  was  set  aside  for  the  temerity 
of  the  prosecuting  attorney  telling  the  jury  that  the 
prisoner’s  face  showed  him  to  be  a  bad  man  5  and  also 
saying  :  “  The  defense  has  already  succeeded,  peihaps, 
in  making  a  young  man  on  the  jury  believe  that  this  is 
a  blackmailing  scheme.  I  think  I  know  who  he  is,  and  I 
think  he  has  become  greatly  impressed  with  that  theory.” 


1  See  post,  Chap.  X.  As  to  the  right  to  open  and  close,  see  Colla¬ 
tion,  17  Am.  &  Eng.  Encyc.  of  Law  (1892),  194  et  seq. 

2  State  v.  Chyo  Chiagk  (1887),  92  Mo.  395. 

8  See  a  long  and  elaborate  article  thereon  by  “  W.  J.  G.”  of  Brook¬ 


lyn,  36  Alb.  L.  J .  384. 

4  H.  F.  Murray,  in  36  Alb.  L.  J.  180. 


5  Bassette  v.  State,  101  Ind.  85. 
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The  error  of  improper  discussion  before  the  jury,  as 
ground  for  a  new  trial,  is  not  cured  by  failure  of  oppos¬ 
ing  counsel  to  interpose  a  seasonable  objection.1  The  fact 
that  a  party  has  not  offered  himself  as  a  witness  in  his 
own  behalf,  is  not  a  proper  subject  of  comment  before  the 
jury.2  The  fact  that  one  of  the  counsel  has  biased  the 
jury  by  comment  on  excluded  matter,  is  ground  for  a 
new  trial.3  Counsel  openly  charging  jurors  with  fraud 
on  a  previous  trial  of  the  case  is  ground  for  a  new  trial, 
incurable  by  the  judge’s  charge.4 

Other  old  judges  than  Chief  Justice  Parsons 5 * *  have 
occasionally  been  troubled  with  heterophemy.  In  a 
Florida  murder  case  in  1893, 6  the  judge  of  the  Polk  County 
Circuit  Court,  instead  of  writing  “  given  ”  on  the  margin 
of  a  charge,  inadvertently  wrote  “guilty,”  and  the  jury 
took  the  list  of  instructions  to  the  retiring  room.  This 
was  held  to  be  ground  for  reversal  of  the  conviction  ;  the 
jurors  may  have  guessed  the  judge’s  impression. 

In  a  Georgia  case  in  1888, 7  while  one  was  on  trial  for 
murdering  his  father,  step-mother  and  step-sister,  some 
of  the  spectators  exclaimed  :  “  Hang  him  !  ”  This  the 

presiding  judge  rebuked,  but  he  did  not  explicitly  and 
emphatically  warn  the  jury  not  to  be  influenced  thereby. 
The  Supreme  Court  held  that  this  was  ground  for  grant¬ 
ing  a  new  trial. 

On  an  English  trial  in  1152, 8  the  verdict  was  set  aside 
because  there  was  so  much  noise  in  the  court-room  that 
the  jury  could  not  have  heard  the  judge’s  charge.  Gross 
ignorance  and  imbecility  of  the  attorney  of  one  accused 
of  murder  is  ground  for  granting  a  new  trial.9 

As  to  any  queer  customs  in  the  Supreme  Court  of  the 

1  Willis  v.  McNeill  (1882),  57  Tex.  465. 

2  Gragg  v.  Wagner  (1877).  77  N.  Car.  246. 

3  Cleveland  Paper  Ce.  v.  Banks  (1883),  15  Nebr.  20. 

4  State  v.  Noland  (1881),  85  N.  Car.  576. 

5  Post,  §  174.  6  Hawkins  v.  State,  32  Fla.  248. 

1  Woolfolk  v.  State,  81  Ga.  551.  8  Rex  v.  Simons,  Sayre,  84. 

9  State  v.  Jones  (1882),  12  Mo.  Ap.  93.  See  the  attorney’s  curious  reply, 

2o  Alb.  L.  J.  462.  As  to  new  trial  in  general,  see  Collation,  16  Am.  & 

Eng.  Encyc.  of  Law  (1891),  500  et  seq. 
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United  States,  “least  said,  soonest  mended.”  One  of 
its  greatest  members,  the  late  Judge  David  Davis,  is  said 
to  have  advised  a  young  lawyer  as  follows  :  “You  need 
not  be  afraid  to  speak  before  the  Supreme  Court.  If  one 
of  those  duffers  in  a  toga  interrupts  you  in  the  midst 
of  an  argument,  by  some  irrelevant  question,  don’t  get 
frightened  and  spoil  your  argument  by  stopping  and 
answering  him.  Just  say  quietly  :  ‘  Excuse  me,  your 
Honor,  but  I'll  reach  that  by  and  by  ;  ’  and  if  you  don’t 
reach  it,  it  won’t  matter.  You  need  not  be  afraid  that 
you  will  be  called  on  to  answer  it  after  you  have  taken 
your  seat.” 

§  63.  American  Pleadings  and  Practice— Injunctions. 

Many  matters  of  practice,  allegation  and  proof  in 
different  States  will  be  more  conveniently  considered  in 
other  chapters.  Some  phases  thereof  have  already  been 
outlined.1  In  general,  the  reformed  American  practice 
abrogates  the  old  rule  that  a  pleading  shall  be  taken 
most  strongly  against  the  pleader.2 

Procedure  upon  liens  of  mechanics,  materialmen,  etc., 
is  explicitly  prescribed  by  the  statutes  of  the  respective 
States.3 

It  seems  that  judgment  may  proceed  against  a  luna¬ 
tic  upon  a  debt  contracted  while  he  was  sane,  and  equity 
not  interfere.  So  held,  where  the  summons  had  been 
served  on  his  son  managing  his  estate,  and  attorneys 
appeared  for  him.4 

As  wiH  be  noted  further  on,5  equity  will  not  counte¬ 
nance  one’s  infringing  upon  your  privacy  and  picturing 
you  against  your  will.  But  you  cannot  always  escape  the 

i  Ante,  §13. 

5  Stillwell  v.  Hamm,  97  Mo.  579.  As  to  pleading  generally,  see  Col¬ 
lation  of  Decisions,  19  Am.  &  Eng.  Encyc.  of  Law  (1892),  467  et  seq.  As 
to  parties  to  actions,  see  17  Id.  470  et  seq.  As  to  foreclosure,  see  Colla¬ 
tion,  8  Id.  (1889),  185  et  seq. 

3  See  Collation,  15  Am  &  Eng.  Encyc.  of  Law  (1891),  1  et  seq.  As 
to  partition,  see  Collation,  17  Id.  660  et  seq. 

4  Stigers  v.  Brent  (1878),  50  Md.  214. 

6  See  post,  §  998. 
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funny  man.  In  this  land  and  year  of  grace,  contempt  of 
unroyal  royalty  is  not  a  mortal  sin.  In  New  York,  in 
1887,  a  soi  disant  “Count”  applied  in  vain  for  an  in¬ 
junction  to  prevent  a  comedian  from  burlesquing  him.1 
There’s  a  theme  for  the  proverbial  New  Zealander  stand¬ 
ing  on  London  Bridge.  We  may  notice  the  barratrous 
“Count”  further  on.2 

An  aged  professor,  after  stating  the  distinction  be¬ 
tween  trespass  and  case,  asked  one  of  his  pupils  :  “Mr. 
B.,  suppose  I  should  be  walking  on  a  public  street,  and 
you  should  throw  a  rock  and  put  out  one  of  my  eyes, 
what  sort  of  an  action  would  I  have?”  B.  readily  an¬ 
swered,  “An  action  on  the  case.”  “Why  so,  Mr.  B.  ?” 
“Because  Blackstone  lays  it  down  that  an  action  on  the 
case  is  the  proper  remedy  for  the  obstruction  of  ancient 
lights.'1'1 

In  North  Carolina,  before  the  Reconstruction  Consti¬ 
tution  of  1S68,  there  prevailed  an  easy  practice  of  bring¬ 
ing  cases  to  issue  by  a  mere  memorandum  on  the  docket ; 
and  a  bill  of  particulars  could  be  demanded  by  like  entry. 
In  a  suit  in  Cumberland  County  by  Margaret  Patterson 
against  Wm.  McKay,  his  attorney,  Winslow,  on  term- 
day  wrote  on  the  appearance  docket : 

“Billy  McKay,  for  his  satisfaction, 

Demands  of  Miss  Margaret  the  cause  of  her  action, 

And  wants  to  know  why  in  this  public  place, 

She  has  undertaken  to  sue  him  in  case.” 

Thereupon  her  attorney,  Troy,  wrote  beneath  : — 

‘  ‘  Miss  Margaret  replies  with  a  kind  of  snigger, 

‘  Why,  Billy,  you  know  you  converted  my  nigger, — 
Converted  him  not  to  the  God  of  the  sinner, 

But  converted  to  cash,- — and  you  are  the  winner  ; 

So,  having  received,  and  failed  to  pay  over, 

You  therefore  are  sued  in  an  action  of  trover.’  ” 

The  Cincinnati  Inquirer,  in  1889,  told  that  in  Hocking 
County,  about  a  quarter  of  a  century  before,  X.  married 

1  George,  Count  Joannes  v.  Sothern,  16  Alb.  L.  J.  250. 

2  See  post,  §  291a.  As  to  injunctions  in  general,  see  Collation,  10 
Am.  &  Eng.  Encyc.  of  Law  (1889),  777  et  seq. 
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Miss  Y.  against  her  father’s  will,  and  set  up  housekeeping. 
One  day,  in  X.’s  absence,  his  wife’s  father  and  brothers 
came  and  carried  her  off.  X.  went  to  a  justice  of  the 
peace,  who,  after  consulting  “  Cradlebaugh’s  Constable” 
(and  reckoning  habeas  corpus  a  remedy  above  this  juris¬ 
diction),  told  him  that  the  proper  thing  to  do  was  to  re¬ 
plevy  her.  This  was  done.  The  appraisers  reported  :  r 
“  License,  75  cents  ;  marriage  fee,  $2.50  ;  one  new  dress, 
87£  cents  ;  one  new  bonnet,  37i  cents  ;  value  of  her  serv¬ 
ices  one  month,  $4.00.  Total  $8. 50.  Property  perishable.” 
X.  got  judgment  of  restitution  against  Y.  25  cents  dam¬ 
ages.  The  “  property  ”  was  restored,  and  Y.  was  notified 
that  a  repetition  of  the  offense  would  be  regarded  as  lar¬ 
ceny.  X.  and  Y.  were  still  living  happily  and  comfortably 
together.1 

It  is  newspaper  truth  2  that  at  Strawberry  Hill  mining 
camp,  Hank  Taylor  was  adjudged  guilty  of  killing  Steve 
Brown.  When  asked  by  the  judicial  head  of  the  camp 
what  he  had  to  say,  Hank  responded  :  “I  ain’t  denyin’ 
that  I  killed  the  provokin’  cantankerous  cuss  ;  but  I  hev 
rights.  If  I'm  to  be  hung,  I  want  a  new  rope.  I  want  to 
wear  a  b’iled  shirt  and  to  be  shaved  and  to  hev  my  hair 
combed.  I  don’t  want  to  go  over  the  divide  lookin’  like 
a  wolf  with  his  winter  fur  on.”  (Curia  adv.  vult.)  Hank 
was  temporarily  removed.  It  was  found  that  no  new 
rope  nor  white  shirt  nor  razor  could  be  obtained  within  a 
hundred  miles.  The  ad  liominem  consideration  gained 
force  that  “any  of  us  arriving  in  the  other  world  as  a 
tenderfoot  would  like  to  look  fairly  decent.”  It  was 
decided  to  suspend  sentence.  Hank  was  led  back  and 
addressed  by  the  judge  :  “  Hank,  we’ve  concluded  to  let 
up  on  ye.  But  don’t  do  it  ag’in.  It  air  the  opinion  of  ’ 
some  of  the  boys  that  you  were  too  darned  particular  about 
the  b’iled  shirt.  Next  time  we’ll  hang  ye  with  a  mule  rope 
and  in  yer  old  duds.  ”  The  prisoner  carelessly  replied  • 

“  Wa’ll,  boys,  fix  it  to  suit  yourselves,  and  it’ll  suit  me.” 

1  As  to  replevin  in  general,  see  Collation,  20  Am.  &Eng.  Encyc.  of 
Law  (1892),  1041  et  seq. 

2  Viz.,  Anaconda  Standard. 
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Part  I. — In  General. 

§  64.  Judicial  Methods— Solomon — Mandarin  Dispatch. 

The  judgment  of  Solomon,  determining  the  mater¬ 
nity  of  the  child  by  commanding  its  division  into  two 
halves,  often  finds  a  counterpart  in  China.  The  judge 
says  he  will  keep  the  child  himself.  At  this  the  real 
mother  is  overjoyed,  and  the  false  claimant,  who  only 
wanted  to  sell  the  child  at  some  future  date,  is  disgusted. 
The  child  is  finally  returned  to  the  mother  with  a  present 
of  money  (exacted  from  her  rival)  to  console  the  mother 
for  the  less  brilliant  career  open  to  her  son  in  his  own 
home,  than  as  the  adopted  son  of  a  powerful  official.1 

In  some  Chinese  cases,  the  soliloquy  of  Hamlet  on 
‘‘the  law’s  delay”  would  be  rather  mal-aprojios.  In 
1865,  some  river-dwellers  that  were  suspected  of  robbing 
a  cargo-boat  were  sent  by  the  consul  to  the  district 
magistrate,  with  a  letter  detailing  their  alleged  offense, 
and  promising  to  produce  the  necessary  evidence  at  the 
trial.  A  rumor  coming  to  the  consulate  that  they  were 
to  be  decapitated  at  once,  the  consul  sent  a  second  dis¬ 
patch  that  no  action  be  taken  till  he  arrive  with  the 
witnesses.  A  charmingly  apologetic  answer  was  re¬ 
turned,  in  which  the  mandarin  stated  that  having 
received  some  natives  designated  by  “  the  honorable 
consul  ’  as  “thieves,”  he  had  very  naturally  taken  off 
their  heads  instcmter.  He  hoped  that  “  so  trivial  a  mis¬ 
take  ”  would  not  interfere  with  existing  friendly  relations. 

1  Compare  a  Japanese  case  of  a  magistrate  commanding  one  alleged 
mother  to  pull  at  one  hand  of  the  child,  and  the  other  woman  at  the 
other  hand.  4  Gr.  Bag,  479. 
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§65.  Making  a  Basket  Testify. 

The  following  illustration  of  Chinese  administration 
of  justice  was  reported  in  the  New  York  Evening  Post 
in  1870.  It  was  a  case  before  the  mandarin  of  the 
Peichih-li  province.  The  Chinese  produce  wicker- ware 
of  so  close  texture  as  to  hold  any  viscid  substance  like 
oil  or  molasses,  without  leaking.  A  tea-oil  seller  com¬ 
plained  that  a  rice-dealer  had  borrowed  a  basket-work 
measure  that  had  been  little  used,  and  had  refused  to 
return  it.  The  defendant  answered  a  general  denial,  and 
that  the  measure  in  his  possession  had  been  bought  by 
him  several  months  before,  and  had  never  been  used  for 
anything  but  rice.  The  measure  was  examined  and 
showed  only  a  coating  of  rice- dust.  Each  party  pro¬ 
duced  a  shopman  who  confirmed  his  own  master's  story. 
It  was  a  case  of  “  big  lie  ”  somewhere. 

After  a  pause,  the  mandarin  said  :  tc  The  evidence  is 
evenly  balanced.  I  must  ask  the  measure  itself.  Meas¬ 
ure,  whom  do  you  belong  to  ?  ”  The  measure  (inverted 
on  the  floor  before  him)  made  no  answer.  “  If  you  don’t 
answer,  I  shall  give  you  the  bamboo.”  Jhe  contuma¬ 
cious  measure,  continuing  silent,  received  from  the 
“  executioner”  or  sheriff  twenty-five  vigorous  blows  for 
contempt  of  court,  and  was  removed  in  disgrace.  The 
mandarin  stepped  down  and  scrutinized  the  floor.  Re¬ 
suming  his  throne,  he  said  :  “  Give  the  oil-man  his 

measure.  Give  the  rice-man  fifty  blows  well  laid  on.” 
There  had  been  knocked  from  the  insterstices  not  only 
rice-dust,  but  also  certain  minute  seeds  that  are  to  be 
found  only  in  tea-oil. 

§  66.  Outgeneraling  a  Counter-claimant. 

This  emergency  wit  reminds  of  that  of  the  magis¬ 
trate  mentioned  by  Jean  Bodin,  an  old  French  political 
writer.  There  had  been  a  decree  that  whoever  provoked 
a  sedition  should  be  punished  with  death,  and  that  who¬ 
ever  appeased  a  tumult  should  receive  five  hundred 
crowns.  A  citizen  (of  Yankee  political  ingenuity)  stined 
up  a  seditious  tumult,  and  then  himself  became  the 
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peacemaker  and  restored  order.  On  being  brought  be¬ 
fore  the  magistrate,  lie  presented  a  counter-claim,  namely, 
that  more  weight  should  be  given  to  his  good  action  in 
calming  the  revolt  than  to  his  misdemeanor  in  raising  it. 
The  judgment  was  :  “  He  has  raised  a  sedition  first,  and 
appeased  it  afterwards.  Let  him  be  hanged,  then,  first  ; 
and  when  that  is  done,  the  reward  will  be  paid  on  his 
applying  for  it.”  More  fortunate  was  the  audacious 
Spanish  robber  Crocatus,  for  the  bringing  of  whose  head 
Augustus  had  published  a  reward  of  twenty-five  thou¬ 
sand  crowns.  He  brought  it  himself,  received  the  reward, 
and  was  pardoned.  Thenceforth  honesty  was  the  best 
policy. 

Bodin’s  narratives  remind  of  Charleval’s  lines  : 

“  Avant  qu’  en  savoir  les  lois 
La  clarte  nous  est  ravie  ; 

II  faudroit  vivre  deux  fois 
Pour  bien  conduire  sa  vie.” 

§  67.  French  Judges. 

The  London  Standard,  in  1877,  speaking  of  the 
French  courts  of  justice,  said  :  “  The  president  of  the 
Court  of  Cassation,  the  highest  judicial  functionary  in 
Fiance,  receives  the  salary  of  a  London  police  magistrate, 
£1,200  a  year,  but  he  is  robed  in  scarlet  and  ermine,  and 
wears  a  decoration  on  his  breast.  The  judges  of  assizes 
and  the  procureurs  at  the  assizes  also  wear  scarlet,  and 
their  velvet  mortar  caps  are  braided  with  gold.  The 
correctional  judges  generally  sport  silk  cassocks  and 
sashes.  In  pronouncing  sentence,  the  presiding  judge 
covers  Ins  head.  .  .  .  The  judges  have  power  to  disbar 
an  advocate  summarily.  M.  Emile  Ollivier  was  once 
disbarred  for  six  months  owing  to  an  uncivil  slip  of  the 
tongue.” 

§  68.  German  Judges. 

„  An  intelligent  observer  1  tells  us  that  in  Germany, 
even  in  the  pettiest  case,  civil  or  criminal,  the  judge  of 
the  Amtsgericht,  before  whom  it  is  brought,  is  learned 

1  J.  Kopelke,  of  Crown  Point,  Ind.,  1880,  in  21  Alb.  L.  J.  167. 
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in  the  law,  qualified  by  a  regular  and  long  course  of 
study.  Our  American  justices  of  the  peace,  whose  juris¬ 
diction  in  most  of  the  States  is  far  more  extensive  than 
that  of  an  Amtsgericlit,  are  ‘  good  of  their  kind,  but 
mostly  of  a  mighty  poor  kind,’  so  far  as  a  really  proper 
determination  of  controversies  is  concerned.” 

§  69.  Puller’s  “  Good  Judge.” 

Quaint  old  Thomas  Fuller  gives  us  this  picture  of 
“the  good  judge”:  “He  hearkens  to  the  witnesses, 
though  tedious.  Many  country  people  must  he  imperti¬ 
nent  before  they  can  he  pertinent,  and  cannot  give  evi¬ 
dence  about  a  hen,  but  they  first  must  begin  it  in  the 
egg.  ...  He  nippetli  those  lawyers,  who,  under  a  pre¬ 
tense  of  kindness,  to  lend  a  witness  some  words,  do  give 
him  new  matter — yea,  clean  contrary  to  what  he  in¬ 
tended.  .  .  .  His  private  affections  are  swallowed  up  in 
the  common  cause  as  rivers  lose  their  names  in  the 
ocean.”  He  probably  had  not  forgotten  Judge  Samuel’s 
proud  appeal  to  the  people  at  Grilgal.1 

§  70.  Hawthorne  on  English  Judges. 

Nathaniel  Hawthorne,  in  his  Note-book,  tells  of  his 
attending  an  English  court  presided  over  by  Baton 
Blank,  a  sketch  of  whom  a  young  barrister  drew  and 
passed  around.  Hawthorne  says:  “The  judicial  wig  is 
an  exceedingly  odd  affair  ;  and  as  it  covers  both  ears,  it 
would  seem  intended  to  prevent  his  Lordship,  and  justice 
in  his  person,  from  hearing  any  of  the  case  on  either  side, 
that  thereby  he  may  decide  the  better.  It  is  like  the  old 
idea  of  blindfolding  the  statue  of  Justice.”  He  adds: 

‘  >  Tpe  lawyers,  as  far  as  aspect  goes,  seemed  to  me 
inferior  to  an  American  bar,  whether  as  intellectual 
men  or  gentlemen. 

§71.  Judicial  Independence. 

At  the  time  of  the  impeachment  of  Judge  M’Cunn  by 

2  For  a  description  of  the  ridiculous  pomp  of  an  English  judicial  cir¬ 
cuit  procession,  see  6  Alb.  L.  J.  37. 
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the  New  York  senate  in  1872,  the  (London)  Law  Maga¬ 
zine  and  Review  commented  as  follows  : — 

“The  oidy  remedy  which  our  American  brethren  can 
adopt  is  to  pay  their  judges  better,  and  let  them  hold 
office  for  life.  So  long  as  it  is  far  more  profitable  to  be 
a  dealer  in  second-hand  clothes,  or  to  keep  a  second-rate 
tradesman’s  shop  than  to  be  a  judge,  so  long  will  com¬ 
plaints  of  corruption  be  heard.  In  this  benighted  and 
used-up  country  we  pay  our  superior  judges  a  minimum 
of  £5,000  a  year,  give  our  lord  chancellor  £10,000,  let 
them  all  have  considerable  patronage  and  power  ;  clothe 
them  with  big  wigs  and  wonderful  gowns,  the  former  at 
least  ugly  and  uncomfortable  ;  give  them  titles  of  honor  ; 
and  when  they  go  on  circuit,  surround  the  state  of  a 
king,  with  trumpeters,  halbertmen,  assize-service,  sher¬ 
iff's  carriage,  and  all  sorts  of  paraphernalia,  all  of  which 
is  eminently  stupid  from  one  point  of  view,  since  justice 
could  be  quite  as  well  administered  by  one  of  the  judges 
in  his  shirt-sleeves,  but  all  of  which  makes  our  adminis¬ 
tration  of  law  pure,  and  makes  it  what,  according  to 
Bentham,  is  of  more  importance,  seem  pure;  makes  our 
judges  entirely  independent,  and  makes  the  office  so 
highly  valued  that  the  best  men  in  the  profession  are 
willing  to  take  it.” 

Per  contra,  the  “  Boss  Tweed”  decision  against  cum¬ 
ulative  sentences1  has  been  commended  as  “a  shining 
monument  of  the  independence  of  the  judiciary  over 
the  bluster  of  counsel  and  the  clamor  of  the  people.”2 

§  72.  Wit  and  Wisdom  to  Jury. 

In  general,  it  seems  that  judges,  in  charging  jurors, 
do  not  forget  the  saying  of  Polonius,  that  “brevity  is 
the  soul  of  wit.”  In  the  Irish  Exchequer,  in  1829,  in  a 
case  where  several  witnesses  had  testified  to  the  good 
character  of  the  accused,  the  chief  baron  gave  charge 
facetious:  “Gentlemen  of  the  jury,  here  is  a  most 
respectable  young  man,  with  an  excellent  character,  who 

1  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  559-605 

5  16  Alb.  L.  J.  112. 
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lias  stolen  twelve  pairs  of  stockings.  Yon  will  find 
accordingly.” 

In  an  English  case,  the  chief  baron  once  charged  the 
jury  as  follows:  “This  is  an  action  for  debt,  to  which 
the  defendant  has  pleaded  as  a  set-off  two  things — a 
promissory  note  which  lias  a  long  time  to  run,  and  an 
old  gig  which  has  but  a  short  time  to  run.  The  case 
seems  clear.  You  may  find  for  the  plaintiff.” 

It  is  newspaper  truth1  that  a  southwestern  judge 
once  delivered  himself  in  this  way  :  “  Gentlemen  of  the 
jury,  the  counsel  on  both  sides  are  so  unintelligible,  the 
witnesses  on  both  sides  are  so  incredible,  and  the  plaintiff 
and  defendant  such  infernal  rascals,  that  I  don’t  care  a 
cent  how  you  find  a  verdict.” 

On  the  trial  of  a  case  in  Onslow  County,  N.  Car.,  in 
which  the  amount  involved  was  small,  the  evidence  con¬ 
flicting,  and  the  law  intricate,  Judge  Lowry  charged  the 
jury  :  “  Gentlemen,  this  is  a  very  sliackly  sort  of  a  case, 
anyhow.  Take  it  and  do  the  best  you  can  with  it.” 

§73.  Aphoristic  Instructions— Farmer  Batherick’s  Chestnuts. 

In  a  suit  in  Liverpool,  Eng.,  a  quarter  of  a  century 
ago,  for  breach  of  promise  to  marry,  the  presiding  judge 
delivered  himself  of  two  aphorisms  worthy  of  preserva¬ 
tion.  The  defendant's  counsel  had  argued  that  the  lady 
had  had  a  lucky  escape  from  one  who  had  proved  so 
inconstant.  The  judge  told  the  jury  that  what  the 
woman  loses  is  “the  man  as  he  ought  to  be.”  There  had 
also  been  debate  upon  the  advisability  of  a  marriage  be¬ 
tween  a  man  of  fifty  and  a  girl  of  twenty.  On  this,  his 
Lordship  remarked  that  ‘ c  a  man  is  as  old  as  he  feels  ;  a 
woman,  as  old  as  she  looks. 

This  reminds  of  a  charge  by  Judge  Q.  in  a  ‘‘home- 
case.”2  Three  young  fellows,  looking  for  cattle,  had 
begun  threshing  a  chestnut  tree  standing  in  the  highway 
opposite  land  of  a  farmer  named  Batlierick,  who  ordered 
them  to  quit,  but  they  refused.  A  scuffle  ensued,  and 
the  farmer  worsted  them.  They  brought  three  several 

i  1  Wash.  L.  Rep.  191.  2  3  Alb.  L.  J.  90. 
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actions  of  assault  and  battery  against  him.  At  the  trial 
before  Judge  Q.  and  a  jury  there  were  three  witnesses 
for  each  plaintiff  against  Farmer  Batherick  alone.  In  the 
first  action,  the  judge  added  a  few  keen  questions  to 
those  of  the  defendant's  attorney  ;  and  in  charging  the 
jury  he  dissected  the  testimony  of  the  plaintiff’s  wit¬ 
nesses  fearfully,  and  showed  the  defendant’s  to  be  con¬ 
sistent  and  undoubtedly  truthful.  “But,”  he  added, 
“you  may  not  believe  Mr.  Batherick,  but  may  find  it 
your  duty  to  believe  these  three  trespassers  instead.  If 
so,  then  the  only  question  remaining  would  be  that 
of  damages.  Although  it  is  in  evidence  that  the 
plaintiff  carried  away  a  pint  of  chestnuts,  the  property 
of  the  defendant,  still  it  would  be  improper  for  you  to 
offset  those  chestnuts  against  the  damages  ;  and,  besides, 
you  may  think  that  the  damages  should  exceed  the  value 
of  the  chestnuts  ;  but  that’s  a  question  wholly  for  you, 
and  not  for  the  court.  Mr.  Clerk,  swear  a  constable.” 

§  74.  Tact  with  the  Bar. 

As  to  the  tact  and  facetiae  of  judges,  there  is  an  al¬ 
most  infinite  number  of  funny  stories.  Some  judges 
have  been  famous  for  their  tact  in  sugar-coating  a  pill 
of  rebuke.  One  of  these,  when  summing  up  a  case,  was 
greatly  disturbed  by  a  young  counsel  who  was  talking 
aloud.  With  great  benignity  he  said:  “Mr.  Gray,  if 
you  ever  arrive  -here  (which  some  of  these  days  I  hope 
you  will),  you  will  know  the  inconvenience  of  counsel 
talking  while  you  are  summing  up.” 

In  a  trial  in  Texas,  in  1879,  of  a  white  man  for  rape 
upon  a  negro  girl  ten  years  old,1  the  prosecuting  attorney 
in  his  closing  argument  said:  “Although  his  skin  is 
white,  the  defendant’s  heart  is  blacker  than  the  midnight 
of  hell ;  he  is  more  of  a  brute  than  any  negro  in  the 
jungles  of  Africa.”  The  appellate  court  mildly  re¬ 
marked  :  “  We  are  unable  to  perceive  that  strictures  of 
this  character  could  perform  any  legitimate  service,  and 
they  are  not  to  be  encouraged.” 


1  Anshicks  v.  State,  6  Tex.  Ap.  524. 
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Missouri  has  had  a  judge  not  addicted  to  euphemism. 
One  of  the  most  emphatic  dissenting  opinions  on  record 
is  that  of  Judge  Sherwood,  in  a  Missouri  case,  in  1S85.1 
It  is  honeycombed  with  Italics.  ‘  ‘  There  is  not  a  scintilla 
of  testimony  that  the  conductor  knew  that  plaintiff  was 
in  the  act  of  alighting  when  he  gave  the  signal  for  the 
train  to  start.  ...  Is  it  right  to  punish  the  vigilant  and 
reward  the  negligent  ?  ” 

Ahce-Chancellor  Bacon  once  interrupted  a  discursive 
counsel  :  “Mr.  X.,  at  any  other  time  or  place,  I  should 
be  most  happy  to  converse  with  you  on  this  or  any  other 
subject,  but  I  must  request  you  to  confine  yourself  to  the 
subject-matter  of  the  case.”  Then  he  added,  sotto  voce, 
“Jabbering  idiot!”  This  reminds  of  a  rather  deaf 
commissioner  of  appeals  in  New  York,  who,  when  a  young 
stranger  arose  to  address  the  court,  said  to  his  bench 
neighbor — intending  it  in  undertone — “  AYlio  is  this 
cuss  ?  ” 

It  is  newspaper  truth  that  in  North  Carolina,  in 
1868,  an  old  man  named  Little,  a  good  lawyer,  but  slightly 
addicted  to  expletives,  was  suddenly  elected  to  fill  a 
vacancy  on  the  Superior  Court  bench.  Upon  one  of 
his  earliest  sittings,  a  counsel,  nettled  at  a  decision,  said 
rather  emphatically  :  “AYe  will  appeal  from  that.”  The 
old,  new  judge  suddenly  found  impulse  and  habit  a  Little 
too  strong,  and  ejaculated  sotto  voce  :  “  Appeal  and  be 
damned  !  ” 

§75.  “  Asked.  ”  and  “  Given.” 

On  a  Georgia  trial  of  a  big  boy  for  throwing  a  stone 
at  a  little  one  who  had  just  struck  him  with  a  small 
switch  and  ran  away,  Judge  Underwood,  after  charging 
the  jury,  asked  if  there  was  any  other  charge  that  counsel 
desired.  AY.  C.  Glenn,  the  prisoner’s  young  counsel, 
rose  forward,  and  with  a  slight  tone  of  apprehension  said  : 
“  I  believe  that  your  Honor  omitted  to  charge  that  self- 
defense  may  justify  an  assault  !  ”  The  judge  straightened 
up  :  “  Yes,  gentlemen,  there  is  such  a  law,  and  if  you 

1  Straus  v.  Kan.  C.  St.  J.  &  C.  B.  R.  Co.,  86  Mo.  421,  at  p.  434. 
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believe  from  the  evidence  that  this  great  double- jointed, 
big-fisted  young  gentleman  was  actuated  by  fear  and 
self-defense  when  he  ran  after  that  poor  little  puny  tallow- 
faced  boy,  and  because  he  could  not  overtake  him,  picked 
up  a  rock  big  enough  to  knock  down  a  steer,  and  threw 
it  at  him  and  knocked  him  senseless,  then  you  can  find 
for  the  defendant.  Any  other  charges,  Brother  Glenn  ?  ” 
“  I  believe  not,”  said  Glenn. 

Mr.  Glenn  himself  pleasantly  concedes  the  truth  of 
the  foregoing,  and  “goes  one  better.”1  Jones  was  coun¬ 
sel  for  several  persons  indicted  for  a  riot  in  Cedartown, 
Polk  County.  On  Judge  Underwood’s  inquiring  of  him 
if  there  was  any  other  charge  desired,  he  said  :  “I  believe 
that  your  Honor  neglected  to  give  the  jury  the  definition 
of  a  riot.”  “  That  is  true,  gentlemen  of  the  jury,  and  was 
a  clear  oversight  on  my  part.  If  }rou  find  from  the 
evidence  that  these  defendants  were  out  there  at  a  grog¬ 
shop,  and  loaded  themselves  up  with  mean  whisky,  and 
after  yelling  and  screeching  around  out  there,  got  on 
their  horses  and  came  galloping  into  the  city  of  Cedar- 
town,  and  ran  around  over  the  streets  and  sidewalks, 
yelling  like  Comanche  Indians,  and  firing  pistols,  and 
creating  a  general  disturbance,  and  throwing  the  town 
into  an  uproar,  that  is  a  riot.  You  can  retire,  gentle¬ 
men,  and  make  up  your  verdict.” 

§76.  Apt  Similes — Ex  Cathsedra. 

Often  the  decisions  of  some  judges  are  enlivened  by 
an  apt  simile  or  metaphor  too  good  for  oblivion.  In  a 
Michigan  case,  in  1846, 2  Chief  Justice  Ransome  remarked  : 
“It  would  be  as  difficult  for  me  to  conceive  of  a  surety’s 
liability  continuing  after  the  principal  obligation  was 
discharged,  as  of  a  shadow’s  remaining  after  the  sub¬ 
stance  was  removed.” 

In  a  case  involving  a  wife’s  equity  to  a  settlement, 
Lord  Bram well  said:  “There’s  no  such  thing  as  an 
equity  since  the  Judicature  Acts  came  into  operation,  is 

1  In  6  Gr.  Bag,  153. 

2  Farmers  &  Mecli.  Bk.  of  Mich.  v.  Kingsley,  2  Dougl.  379. 


Chap.  III. 


JUDGES. 


59 


there  ?  ”  Counsel  ventured  to  suggest  that  it  was  rather 
law  than  equity  which  had  been  abolished.  Thereupon 
Lord  Justice  James  remarked  :  “  It’s  like  shot  silk  :  both 
colors  are  there,  and  it  depends  upon  the  light  in  which 
you  look  at  it  which  color  you  see.” 

In  a  Texas  case,  in  1879, 1  the  appellate  court,  while 
confirming  a  conviction  of  a  youth  of  sixteen  of  a 
murderous  assault  on  a  man  raising  a  gun  at  the  youth’s 
father,  and  the  sentence  of  two  years’  imprisonment, 
said:  “  Our  sympathies  have  been  enlisted  on -behalf  of 
this  young  man  .  .  .  with  his  father  in  a  bowling  alley 
.  .  .  drinking  medicated  blackberry  brandy  .  .  .  the 
son's  teeth  were  set  on  edge  on  account  of  the  father’s 
having  eaten  sour  grapes.” 

In  a  North  Carolina  homestead  case,  in  1878, 2 3  occurred 
the  following  apt  turn  of  quotation  of  Shakespeare  by 
Judge  Wm.  P.  Bynum:  “It  is  asked,  Why  should  not 
these  acquisitions  belong  to  him  as  the  natural  product 
of  the  exempted  property  ?  Undoubtedly  they  do  .  .  . 
and  he  may  therewith  buy  and  furnish  fine  houses,  have 
his  carriage  and  horses,  and  supply  his  table  with  the 
costliest  luxuries.  But  when  he  refuses  to  pay  the 
butcher,  the  latter  might  well  exclaim  : 

“  ‘  Upon  what  meat  doth  this  our  Caesar  feed, 

That  he  has  grown  so  great  ?  ’  ” 

Judge  Ashman  of  Philadelphia  is  reported  to  have 
remarked  obiter : 3  “  Holy  Writ  tells  us  that  when  malice 
strained  its  resources  to  uproot  the  constancy  of  the  patri¬ 
arch,  and  to  this  end  purloined  his  cattle  and  slew  his  serv¬ 
ants  and  even  his  children,  it  found  it  entirely  compatible 
with  its  purpose  to  spare  to  the  victim  his  wife.”  The 
judge  might  have  added  Coleridge’s  verse  : 

| 

“  But  Heaven,  that  brings  out  good  from  evil, 

And  loves  to  disappoint  the  devil, 

1  Moore  v.  State,  7  Tex.  Ap.  14. 

i  Citizens’  Nat.  Bk.  v.  Green.  78  N.  Car.  247. 

3  Seibert’s  Estate  (1886),  17  W.  N.  Cas.  271. 
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Had  predetermined  to  restore 

Twofold  all  lie  had  before  : 

His  servants,  oxen,  horses,  cows — 

Short-sighted  devil,  not  to  take  his  spouse.” 

In  a  Louisiana  case,  in  18S4,1  Judge  Manning  said  : 
“  ...  The  business  had  reached  a  crisis.  .  .  .  Time 
pressed.  Further  delay  was  ruin.  .  .  .  He  was  in  a 
maelstrom  which  threatened  to  engulf  large  interests. 

.  .  .  Then  came  the  decree  from  Washington  like  an 
avalanche  from  the  mountain-top,  like  a  clap  of  thunder 
from  out  a  clear  sky.  .  .  .”  Poor  Stubbs  must  have  had 
a  nightmare  ! 

§77.  Reprimands  to  Judge  below— “  Shocks,”  etc. 

Appellate  reprimands  of  the  tribunal  below  are  often 
interesting  to  those  whose  “  withers  are  unwrung  ” 
thereby.  In  a  case  in  1889, 2  it  seems  that  the  surrogate 
of  Kings  County  must  have  been  hasty  in  making  his 
decree,  and  the  Supreme  Court  rather  shirky  of  labor  in 
affirming  it.  The  Court  of  Appeals  prefaces  its  opinion 
(seven  pages  long)  as  follows  :  ‘  ‘  After  a  careful  examina¬ 
tion  of  the  voluminous  and  somewhat  diffuse  records 
and  briefs,  we  are  led  to  the  conclusion  that  this  appeal 
must  succeed.  The  proceedings  in  the  surrogate’s  court 
and  the  decision  which  closed  them  were  without  any 
apparent  regard  to  certain  well-established  equitable 
principles  ;  to  the  recognition  and  protection  of  which 
every  person  is  entitled,  while  accounting  in  that  court 
foi  liis  acts  as  executor  or  administrator.”  The  decree, 
it  seems,  had  required  Niles  to  pay  over  to  his  co-admin- 
istiatiix  her  distributive  share,  without  transferring  to 
him  certain  securities  she  had  gotten  possession  of.  The 
Court  of  Appeals  animadverted  thus:  “There  is  some¬ 
thing  in  this  which  shocks  the  legal  as  well  as  the  moral 
sense.” 

§78.  “Decisions  all  One  Way ’’-“Waste  of  Time.” 

Similarly,  in  1882,  was  the  Superior  Court  of  New 

1  Gordon  v.  Stubbs,  36  La.  An.  625,  at  p.  636. 

2  Be  Niles,  113  N.  Y.  547. 
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York  City  admonished.1 2 3 4  L.  R.  had  purchased  land  in 
Westchester  County,  and  caused  it  to  be  conveyed  to  Fay 
upon  an  oral  understanding  for  Fay  to  convey  subject 
to  L.  R.’s  order.  Accordingly,  at  L.  R.’s  request,  Fay 
conveyed  it  to  L.’s  son,  M.  R.  At  L.’s  request,  M.  con¬ 
veyed  to  Ferris,  taking  two  bonds  and  mortgages,  and 
assigned  one,  and  delivered  the  other  to  L.  Afterwards, 
M.  set  up  the  statute  of  trusts,  and  asked  the  court  to 
compel  L.  to  deliver  back  the  latter  bond  and  mortgage. 
The  court  below  had  declared  these  to  be  M.’s  property. 
But  the  Court  of  Appeals  gave  them  to  the  father,  after 
citing  two  of  its  earlier  decisions  to  the  effect  that  the 
statute  of  frauds  was  not  made  to  cover  fraud  ;  and  re¬ 
marked  :  “  Indeed,  the  decisions  are  all  one  way.”  Simi¬ 
larly,  in  a  case  in  1889, 2  complicated  by  one  party’s  appre¬ 
hension  of  sharp  practice  of  the  other,  where  the  Superior 
Court’s  decision  (rendered  in  an  opinion  four  pages  long) 
was  reversed  (opinion  two  pages)  with  the  remark  :  “The 
case  is  so  clear  and  free  from  doubt  that  it  would  be  a 
waste  of  time  to  cite  or  comment  upon  the  authorities.” 

§  79.  “Homeric  Nodding  By  Way  of  Recreation.” 

That  Louisiana  judges  should  manifest  French  po¬ 
liteness  is  not  strange.  In  a  case  in  1882 3  (reversing  a 
decision  construing  a  bequest  as  giving  a  usufruct),  we 
find:  “With  great  respect  for  the  ability  usually  dis¬ 
played  by  the  judges  who  participated  in  the  decision, 
we  are  compelled  to  say  that  the  proposition  on  which  it 
rests  is  so  preposterously  untenable  that  we  can  only 
characterize  it  as  an  example  of  Homeric  nodding.” 

Judge  Cooley,  in  a  Michigan  case  in  1883/ turning  on 
the  testamentary  capacity  of  a  wealthy  old  maid,  said  : 
“  Miss  Campau  simply  seems  to  have  been  an  invalid,  very 
nervous,  very  shy,  very  generous  and  very  pious.  .  .  .  Some 
of  the  evidence  it  is  difficult  to  treat  with  seriousness  ; 

1  Robbins  v.  Robbins,  89  N.  Y.  251. 

2  Secor  v.  Clark,  117  N.  Y.  350. 

3  Marshall  v.  Pearce,  34  La.  An.  557. 

4  Hoban  v.  Piquette,  52  Mich.  346,  at  p.  362  ;  18  W.  N.  Rep.  797. 
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and  one  might  suppose  that  the  circuit  judge,  fatigued 
with  the  long  trial  [seventeen  days],  admitted  it  from  a 
sense  of  humor  and  by  way  of  recreation  and  relief.” 
This  reminds  of  the  Chicago  judge’s  repartee  to  the 
attorney  cross-examining  Robert  T.  Lincoln.1 

§  80.  Jere  Black  Hit  Back. 

In  a  Pennsylvania  case,  in  1855, 2  Judge  Jeremiah 
Black  gave  the  Supreme  Court’s  lamentation  on  the  Al¬ 
legheny  County  District  Court’s  not  properly  reserving 
questions  of  law,  and  added  :  “  Among  the  children  of 
Israel,  it  was  the  hard,  cases  that  were  brought  to  Moses, 
and  not  those  that  were  plain.”  To  this  Judge  Moses 
Hampton,  in  a  case  arising  soon  afterwards,3  retorted  : 
“  I  have  looked  carefully  into  the  practice  of  that  Su¬ 
preme  Judge  of  Israel,  for  some  light  on  the  subject  of 
reserving  questions,  but  have  not  been  able  to  find  a  sol¬ 
itary  case,  during  his  administration  of  justice  for  forty 
years  in  the  wilderness,  in  which  he  reversed  the  judg¬ 
ment  of  the  inferior  courts  because  the  questions  were 
not  properly  preserved.  Nor  can  I  find,  after  the  most 
careful  examination  of  the  ‘Lamentations  of  Jeremiah,’ 
any  complaint  against  the  judges  of  Israel  for  not  reserv¬ 
ing  their  questions  of  law  in  a  more  formal  manner.” 

§  81.  “Street  Talk”  Biasing  Texas  Juries. 

The  Texas  appellate  judges  are  often  called  upon  to 
dissect  “privileges  of  counsel,”  and  do  not  always  flinch 
from  ‘  ‘  rapping  on  the  [nisi prius ]  bench.  ”  In  a  theft  case 
in  Guadalupe  County,  in  1S82,4  the  district  attorney  had 
said  to  the  jury  :  “They  have  severed,  and  Conn  is  put 
on  trial,  and  you  are  told  he  was  only  a  hired  hand.  They 
hope  thus  to  clear  this  man,  and  then  he  is  to  swear  his 
confederate  clear.  I  tell  you  this  is  the  trick.”  The 
judge  was  asked  to  stop  such  talk  but  refused,  and  the 

1  Post ,  §  361. 

2  Wilson  v.  Steamboat  Tuscarora,  25  Pa.  317. 

3  Com’lth  v.  Hays,  1  Pitts.  Rep.  316. 

4  Conn  v.  State,  11  Tex.  Ap.  390. 
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attorney  proceeded  :  “Good  men  in  this  county  and  the 
best  men  in  Gonzales  County  desire  the  conviction  of  this 
man  and  his  partner.”  In  overruling  objection  hereto, 
the  judge  remarked:  “He  speaks  at  his  peril;  I  will 
sign  your  bill  of  exceptions.”  On  conviction  and  appeal, 
Judge  Hurt  of  the  Court  of  Appeals  (after  asserting 
Conn’s  right  to  be  tried  first,  etc.,  and  animadverting 
upon  the  word  “trick”  passing  without  rebuke)  said  : 
“  We  will  not  permit  one  accused  of  theft  or  any  other 
offense  to  be  convicted  by  such  means,  though  all  of  the 
good,  better  or  best  men  of  this  State  desire  his  convic¬ 
tion.” 

In  another  theft  case  the  same  term,1  the  district  at¬ 
torney  had  told  the  jury  :  “  On  the  street  in  New  Braun¬ 
fels,  I  heard  a  citizen  remark  that  it  was  a  great  shame 
that  Grosse  should  have  taken  all  the  money  the  old  man 
Wucherer — nearly  seventy-one  years  old — had  in  the 
world.”  On  appeal,  Judge  Hurt  commented  :  “If  this  is 
legitimate,  the  crowd,  which  in  some  cases  is  a  mob, 
should  be  consulted  and  its  decision  reported  to  the  jury, 
and  the  verdict  should  be  rendered  by  this  outside  tri¬ 
bunal,  if  approaching  unanimity,  and  be  substituted  for 
that  of  the  jury.  Who  would  be  willing  thus  to  be 
tried  .  .  .  or  by  a  jury  whose  minds  have  first  been  filled 
with  the  opinions  of  the  streets,  frequently  manufactured 
by  ignorance  or  prejudice  if  not  malice  ?” 

§  82.  “Able  Counsel  Entrapped.” 

In  a  Texas  forgery  case,  in  1880, 2  it  appeared  that  the 
prosecuting  attorney  had  said  upon  the  grant  of  a  bill 
of  exceptions:  “Yes,  take  your  bill,  and  as  often  as 
this  case  is  taken  to  the  Court  of  Appeals,  and  there 
reversed  on  some  foolishness  or  technicality,  I  will,  as 
often  on  a  new  trial  as  I  can  get  the  case  before  twelve 
honest  men,  convict  him.”  He  also  had  told  the  jury  : 
“He  is  defending  and  procuring  the  reversal  of  this  case 
that  in  the  progress  of  time  witnesses  may  be  scattered  ; 

1  Grosse  y.  State,  11  Tex.  364. 

2  Hatch  v.  State,  8  Tex.  Ap.  416. 
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and  that  too  when  he  knows  that  he  is  guilty  as  hell  it¬ 
self.  A  taste  should  be  put  in  his  mouth  in  the  shape  of 


ten  years’  punishment,  and  then  the  next  land-thief  who 
is  tried  will  plead  guilty,  and  throw  himself  on  the  mercy 
of  the  court  and  jury.”  The  Court  of  Appeals  reminded 
him  that  the  Texas  law  forbids  allusion  to  the  former  con¬ 


viction.  Judge  White  said  :  “  In  almost  nine  cases  out  of 
every  ten,  prosecuting  officers,  carried  away  by  their  zeal 
to  convict,  are  themselves  to  blame  that  mere  technical 
errors,  sufficient  to  inject  themselves  into  the  proceeding 
on  the  trial.  .  .  .  The  skillful  counsel  for  the  defendant 
had  the  purpose  in  view  ...  to  entrap  the  able  counsel 
.  .  .  into  some  such  intemperance  of  language.  ...” 

In  a  Kansas  case,  in  1883, 1  the  duty  of  appellate  courts 
to  supervise  the  conduct  of  members  of  the  bar  is  well 
stated.  The  court  “  take  pleasure  in  saying  ”  that  newly 
ascertained  facts  show  that  ‘ c  he  acted  not  from  a  mere 
desire  to  catch  an  adversary  in  a  legal  trap,  ”  etc. 

§  83.  “‘Philistines’  were  not  the  Grand  Jurors.” 

In  a  Texas  case  in  1883, 2  one’s  appeal  from  his  convic¬ 
tion  of  playing  at  cards  in  a  house  where  spirituous 
liquors  are  retailed,  his  counsel  stated  :  “  .  .  .  While  it  is 
true  the  appellant  has  but  little  means  (his  pocket  is  as 
light  as  the  gossamer  that  floats  in  a  midsummer  day;  his 
worldly  goods  could  be  packed  in  a  chestnut  shell),  his 
reputation  is  at  stake,  he  being  a  member  of  some  church — - 
his  counsel  at  this  time  are  unable  to  state  what  denomi¬ 
nation,  as  they  have  seen  him  attending  all  the  churches 
in  Belton,  and  seemingly  with  a  devotion  as  earnest  as  that 

evinced  by  Culver,  Wesley  and  even  Paul  Denton . 

He  feels  that  he  has  fallen  into  the  hands  of  the  Philis¬ 
tines.  ...”  Judge  Willson,  rendering  the  judgment  of 
affirmance,  remarked  :  “  .  .  .  That  the  defendant  in  an 
evil  hour  fell  into  the  hands  of  Philistines,  we  do  not 
dotibt,  but  we  think  his  counsel  are  mistaken  as  to  who 
these  Philistines  were.  They  were  not  the  grand  jurors 

1  Farl in  v.  Sook,  30  Kan.  401. 

4  Hasley  v.  State,  14  Tex.  Ap,  217. 
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who  presented  this  indictment,  but  the  light-fingered 
habitues  of  the  ‘  Crystal  Saloon.  ’  ” 

§  84.  “His  own  Disregard  of  the  Law.” 

In  a  New  Hampshire  case,  in  1876, 1  occurs  a  hit  of  ju¬ 
dicial  sarcasm.  The  reader  may  recollect  that,  in  1874, 
the  N.  H.  legislature  had  passed  an  act  authorizing  reduc¬ 
tion  of  deposit  accounts  of  insolvent  saving  banks,  so  as 
to  divide  the  losses  equitably  among  the  depositors.  “In 
the  plaintiff's  brief,  it  is  suggested  that  ‘This  law  of 
1874  touches  the  heart-blood  of  this  plaintiff,’  etc.  .  .  . 
If  he  suffers  in  the  matter  of  costs,  his  tribulation  will  he 
caused,  not  so  much  by  the  law  of  1874,  as  by  his  own 
persistent  disregard  of  the  law.” 

§85.  Sugar-coating  Premonition. 

There  is  a  prevalent  suspicion  that  when  a  judge  is 
about  to  administer  a  bitter  pill  to  one  of  the  parties  to  a 
suit,  he  introduces  it  with  a  thin  film  of  sugar-  coating. 
In  a  Colorado  suit,  in  1873, 2  against  a  telegraph  company 
for  leaving  a  wire  so  as  to  entangle  a  horseback  rider, 
Judge  Belford  waxed  eloquent  as  follows:  “Notwith¬ 
standing  the  divinity  which  was  anciently  supposed  to 
hedge  in  a  corporation  and  shield  it  from  liability  on  ac¬ 
count  of  the  wrongs  done  by  its  agents,  these  institutions, 
like  all  others,  have  fallen  under  the  dominion  of  the  law, 
and  courts  have  not  only  applied  to  them  principles  con¬ 
genial  to  the  present  condition  of  society,  hut  such  as  have 
been  for  a  long  time  applied  to  the  conduct  of  individuals. 
We  recognize  the  fact  that  corporations  enter  into  almost 
all  the  concerns  of  life,  political,  financial,  eleemosynary. 
They  build  churches,  erect  colleges,  construct  railroads, 
operate  mines,  run  newspapers,  distribute  charities,  and 
in  some  instances  claim  to  be  the  sole  custodians  of  the 
keys  that  unlock  the  gates  of  glory.  .  .  .  Artificial  as  they 
may  be,  there  is  still  a  human  intelligence  and  volition 
controlling  their  affairs  just  like  those  of  an  individual, 

1  Simpson  v.  City  Sav.  Bk.,  56  N.  H.  JO*4,  at  p.  474,  Rand,  J. 

2 Western  Union  Tel.  Co.  v.  Eyser,  2  Corn.  141. 
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and  which  may  act  wrongfully,  maliciously  and  reck¬ 
lessly,  thus  laying  the  basis  for  exemplary  damages.” 
Result :  judgment  against  the  defendant  corporation 
affirmed.  Inference  :  W.  U.  hasn’t  the  keys  to  t’other 
place. 

In  a  Michigan  affirmance  of  a  divorce,  in  1887,1  Judge 
Morse  “put  a  put”  thus:  “It  is  urged  against  the 
complainant  that  she  has  not  always  been  truly  lady¬ 
like  in  her  behavior,  and  was  at  times  herself,  in  anger, 
guilty  of  profanity.” 

§  86.  Witnesses  Boomeranged. 

Sometimes  the  witnesses  do  not  escape  appellate  judi¬ 
cial  animadversion.  In  a  Missouri  case,  in  1883, 2  Judge 
Sherwood  (in  reversing)  says  :  “  We  make  no  comment 
on  the  unseemly  exhibition  of  rivalry  by  physicians  who 
were  summoned  as  witnesses,  in  the  hope  that  it  may 
not  again  occur.  ‘  When  doctors  disagree,  ’  they  should 
select  for  such  exhibitions  some  other  arena  than  a  court¬ 
house,  where  a  human  being  is  being  tried  for  his  life.” 
One  wonders  what  the  judge  would  have  said  had  he 
made  a  real  “comment.” 

§  87.  The  Legislature  Spanked. 

Sometimes  the  judiciary  slaps  the  legislature.  In  a 
Pennsylvania  case,  in  1890, 3  Judge  Mitchell  said  of  the 
Pennsylvania  Practice  Act  of  1887  :  “The  spirit  of  this 
act  plainly  requires  that  every  contract  on  which  the 
claim  in  any  manner  depends,  even  if  in  parol,  shall  be 
averred  in  the  statement.  The  act  is  unwise,  and  is 
founded  on  the  erroneous  and  superficial  view  that,  by 
abolishing  technical  forms,  it  can  get  rid  of  distinctions 
inherent  in  the  nature  of  the  subject.” 

§  88.  Magistracy  Minus  Majesty. 

What  are  the  functions  of  a  Georgia  J.  P.  ?  In  a  Geor- 

1  Berryman  v.  Berryman,  59  Mich.  605. 

3  State  v.  Thomas,  78  Mo.  327. 

3  Fritz  v.  Hathaway,  135  Pa.  274,  at  p.  280. 
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gia  case,  in  1884, 1  Judge  Blandford,  reviewing  the  judg¬ 
ment  of  a  justice  of  the  peace  who  had  assumed  to  charge 
a  jury,  remarked  :  “A  justice  of  the  peace  is  generally 
a  man  of  consequence  in  his  neighborhood  ;  he  writes 
the  wills,  draws  the  deeds  and  pulls  the  teeth  of  the 
people  ;  also  he  performs  divers  surgical  operations  on 
the  animals  of  his  neighborhood.” 

The  duties  of  an  old-time  judge  of  the  Supreme  Court 
of  Georgia  must  have  required  some  intellectual  versa¬ 
tility  if  not  profundity.  It  is  related  of  Judge  Walter 
Colquit  that  he,  all  in  one  day,  condemned  a  man  to  be 
hung,  preached  a  sermon,  reviewed  the  militia,  manied 
two  couples,  and  conducted  a  rousing  prayer-meeting, 

§  89.  J.  P.’s  Upward  Hit. 

Sometimes  the  justice  of  the  peace  hits  back  as 
hard  as  did  Judge  Hampton  at  Jere  Black.2  It  is  a 
newspaper  truth  that  on  arraignment  of  a  man  in  Kern 
County,  Cal.,  in  1886,  for  stealing  a  suit  of  clothes,  when 
the  question* of  bail  arose,  the  justice  figured  a  moment, 
and  then  referring  to  a  case  above,  a  few  days  before,  said  : 
“The  judge  of  the  Superior  Court  releases  a  man  who  is 
charged  with  murder  on  a  $500  bail.  I  think,  after  com¬ 
paring  the  degrees  of  crime,  I  will  give  you  a  chromo 

and  let  you  go.” 

§  90.  Judicial  Facetiae— Bar  and  Laundry  Parallel. 

The  decision  of  the  Federal  Supreme  Court,  in  1885, 3 
that  the  San  Francisco  ordinance  of  1880,  discriminating 
against  laundries  in  wooden  buildings,  was  unconstitu¬ 
tional,  was  cited  by  a  saloon-keeper’s  counsel  against  the 
Georgia  Liquor  Law  in  a  habeas  corpus  case  in  a  Georgia 
Federal  Court  in  1887.4  Thereupon  Judge  Speer  face¬ 
tiously  remarked  :  “There  is  but  little  in  common  be¬ 
tween  the  bar-room  and  the  laundry.  .  .  .  The  necessities 

of  sanitation  and  decency  .  .  .  compel  us  to  accord  to  the 

1  Bendheim  v.  Baldwin,  73  Ga.  594. 

2  Ante,  §  80. 

3  Yick  Wo.  v.  Hopkins,  118  U.  S.  356. 

4  Re  Hoover,  30  Fed.  Rep.  51. 
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laundry  a  large  degree  of  usefulness,  if  not  of  indispens¬ 
ableness.  Who  can  ‘  view  with  alarm  ’  the  multiplica¬ 
tion  of  laundries  ?  Their  very  implements  are  innocuous. 
.  .  .  True,  the  amorous  and  oleaginous  Falstaff,  by  his 
merry  and  fair  tormentors,  was  secreted  in  a  buck- 
basket,  but  this  seems  to  have  mortified  his  evil  disposi¬ 
tion  :  ‘  Have  I  lived  to  be  carried  in  a  basket  ...  a 

man  of  my  kidney  ?  ’  .  .  .  Mantilini,  degraded  to  turn 
the  mangle,  looked  upon  life  as  a  ‘  demned  horrid 
grind.’  ” 

Gibson  s  Law  Notes,  in  1887,  told  that  in  a  lady’s  action 
for  injury  by  fireworks,  it  was  contended  that  the  plaint¬ 
iff  took  on  herself  the  risk  by  going  to  the  exhibition. 
Then  up  spoke  the  Master  of  the  Rolls  :  “  You  say  that 
the  lady’s  legs  got  among  the  fireworks  ;  their  case  is, 
that  the  fireworks  got  among  the  lady’s  legs.  ”  Also  that 
in  an  action  involving  the  question  whether  a  “dress- 
improver  (  bustle  ?  )  was  a  novelty  capable  of  being 
protected  by  a  patent,  Lord  Chief  Justice  Bowen  re- 
maiked  :  Then  you  say  there  is  a  difference  between  a 
pillow  upon  which  you  put  your  head,  and  a  k  dress-im¬ 
prover  ’  on  which  you  put  another  part  of  your  body. 
Surely  a  dress-improver  is  in  the  nature  of  a  cushion.  If 
one  may  say  so,  it  is  in  the  nature  of  padding.” 

§91.  Incisive  if  not  Facetious. 

A  barrister  once  applied  to  Baron  Alderson  for  a  nolle 
prosequi  (e  long).  “Stop,  sir,”  said  the  judge;  “con¬ 
sider  that  this  is  the  last  day  of  the  term,  and  don’t  make 
things  unnecessarily  long.”  On  a  hearing  in  the  Ohio 
Supreme  Court,  a  young  lawyer,  in  a  lofty  flight  of 
eloquence,  was  interrupted  by  Judge  Pearce:  “Hold 
on  !  don’t  go  any  higher,  for  you  are  already  out  of  the 
jurisdiction  of  this  court.” 

An  English  judge,  sentencing  to  death  a  criminal  for 
uttering  a  forged  bank-note,  added:  “I  trust  that 
through  the  merits  and  mediation  of  our  blessed  Re¬ 
deemer,  you  may  experience  that  mercy  which  a  due 
regard  to  the  credit  of  the  paper  currency  of  the  country 
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forbids  you  to  hope  for  here.”  It  is  newspaper  truth 
that  an  Adams  County  judge,  in  punishing  a  person  for 
profanity  in  court,  said  :  “For  taking  the  name  of  Al¬ 
mighty  God  in  vain,  I  fine  him  ten  dollars  ;  and  for 
offending  the  dignity  of  this  court,  you  will  pay  a  fine 
of  fifty  dollars  and  costs  or  go  to  jail.  ’ 

§  92.  Noddings  (Homeric)  and  Trippings. 

It  is  barely  possible  that  just  as  mischievous  school¬ 
boys  delight  in  stories  placing  a  pedagogue  in  a  ridic¬ 
ulous  aspect,  so  do  lawyers  and  editors — and  alas  ! 
authors— show  up  justices. 

“Either  the  goose  or  the  story  is  tough,”  is  one’s 
comment  on  a  newspaper  item  to  the  effect  that  a  Wis¬ 
consin  justice  rendered  a  judgment  for  ten  dollars  for 
the  plaintiff  in  a  suit  for  the  shooting  of  a  goose  and 
gander;  the  reasoning  being:  “The  two  geese  were 
worth  two  dollars  apiece  in  the  spring  of  the  year. 
They  would  have  had  twelve  goslings,  six  of  which 
would  have  died  before  fall.  The  remaining  six  would 
have  been  worth  one  dollar  apiece. 

It  is  said  that  not  many  decades  ago,  a  Schenectady 
justice  decided  that  an  oral  conti act  lecpmes  a  stamp. 
Perhaps  he  had  fallen  in  love,  and  had  in  view  the  oscu¬ 
lation  concomitant  upon  a  marriage  engagement. 

An  English  magistrate  is  said  to  have  sent  a  man 
to  prison  because  he  persisted  in  calling  himself  the  pro¬ 
phet  Jeremiah.1 

It  is  newspaper  truth  that  a  justice  of  the  peace,  in 
conversation  with  his  pastor,  with  whom  he  was  “  in 
good  and  regular  standing,”  was  ambitious  to  rival 
the  pulpit  in  the  use  of  high-sounding  words.  He  had 
once  heard  the  word  “confab,”  and  aimed  at  utilizing 
it.  But  his  remark  was  :  “My  dear  sir,  I  have  always 
enjoyed  a  good,  social  ci  im.  con. 

In  the  election  of  a  judge  of  the  Illinois  Supreme 
Court,  the  grangers  triumphed  and  elected  C.  But  the 


1  1  Alb.  L.  J.  223. 
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minority  had  their  little  joke.  Judge  C.,  on  taking  the 
oath  of  office,  added  that  he  would  “  administer  justice 
without  respect  to  persons,  and  do  equal  right  to  the 
poor  and  to  the  rich,  without  delay,  conformably  to  the 
laws,  without  favor,  objection  or  partiality,  to  the  best 
of  his  judgment  and  ability.”  Thereupon  a  wicked 
Chicago  newspaper  suggested,  that  while  he  was  about 
it,  he  ought  to  have  added  further  that  he  would  not 
“  be  drunk  on  the  bench,  nor  enter  into  partnership  with 
receivers,  nor  knock  over  apple-women’s  stands  and 
make  off  with  the  fruit  for  his  own  consumption  and 
behoof,  contrary  to  the  statute  in  such  case  made  and 
provided.” 

§  93.  Justice  (of  the  Peace)  Blindness. 

Numerous  too  are  the  newspaper  tales  of  the  blunders 
of  justices.  A  few  samples  must  suffice.  These  may 
be  submitted  with  cognizance  of  the  fact  that  the  reader 
jurors  are  judges  of  the  credibility  of  the  different 
narrators. 

A  Kansas  paper  once  asserted  that  in  the  “  jay-hawk¬ 
ing  ”  days  of  1857,  General  Sherman  lived  awhile  on  a 
farm  in  Calhoun  County.  He  volunteered  to  appear  be¬ 
fore  a  justice  of  the  peace  for  a  wronged  neighbor.  He 
marshaled  an  array  of  authorities,  American  and  Eng¬ 
lish,  and  happened  to  mention  with  emphasis  the  common 
law  of  England.  His  opponent,  a  “long,  lank  bull- 
whacker,”  replied:  “It’s  an  insult  to  lug  in  here  the 
common  law  of  England.  If  we’re  compelled  to  take  any 
of  that  aristocratic  British  stuff,  we  want  the  best  they’ve 
got.”  Sherman  lost  his  case,  and  left  Kansas  in  disgust  ; 
summarily  dissolving  the  law-partnership  he  had  formed 
with  his  cousin,  Thomas  Ewing,  Jr.,  at  Leavenworth, 
Kansas.1  Unfortunately  for  the  credibility  of  the  nar¬ 
rative,  his  “Recollections”  do  not  include  any  residence 
in  Kansas.  Perhaps,  however,  “Where  ignorance  is 
bliss,  ’tis  folly  to  be  wise.”  The  story— well,  as  the  little 


1  See  4  Gr.  Bag,  329. 
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girl  said  in  defense  of  her  supplement  to  the  record 
of  Eve’s  expulsion  from  Eden  :  “  Maybe  ’tain’t  Bible,  but 
it  is  good  enough  for  Apocrypha.” 

The  Rolla  (Mo.)  Express,  having  said  that  “  Judge 
Aaron  Van  Wormer  is  justly  regarded  as  the  head  of 
the  legal  profession  in  southwest  Missouri,”  the  St. 
Louis  Republican  replied:  l‘As  he  is  the  judge  who 
divorced  himself  from  his  own  wife,  in  his  own  court,  we 
rather  think  he  is  one  ahead  of  any  member  of  the 
legal  profession  in  southwest  Missouri  or  anywhere 
else.” 

In  a  northwestern  state,  an  inebriated  lawyer  named 
Kent  quarreled  with  his  landlord  over  his  board-bill, 
assaulted  him,  and  was  brought  before  a  justice  of  the 
peace,  but  in  too  tipsy  a  condition  to  write  a  legible 
motion.  He  stammered  out  something  to  the  justice, 
who  took  the  screed,  inspected  it  solemnly,  assumed  an 
air  of  intelligent  comprehension,  and  said  :  “Mr.  Kent, 
the  court  sustains  your  motion  to  squash  the  information, 
hut  the  trial  will  go  on  just  the  same.” 

§  94.  Colored  Justice. 

It  is  pictorial-paper  truth — “  colored  ”  fact,  as  it  were 
— that  in  Texas,  a  colored  judge,  before  whom  a  white 
man  was  arraigned  for  killing  a  man  and  stealing  a  mule, 
said  :  “  Ise  got  two  kinds  of  law  in  dis  court, — de  Texas 
law  and  de  Arkansas  ;  now,  which  will  you  liab  ?  ” 
(Prisoner)  :  “I  believe  I’ll  take  the  Arkansas.”  (Judge)  : 
‘ ‘  Well,  den,  I’ll  discharge  you  for  stealin’  de  mule,  and 
hang  you  for  killin’ de  man.”  (Prisoner):  “I  guess, 
judge,  I’ll  take  the  Texas.”  (Judge):  “  Well,  den,  I’ll 
discharge  you  for  killin’  de  man,  and  hang  you  for  steal¬ 
in’  de  mule.” 

§  95.  John  Bull  Bubbulls. 

According  to  Pump  Court,  the  following  is  not  an 
Irish  bull ;  it  emanated  from  a  John  Bull  magistrate  of 
the  Central  Criminal  Court  :  ‘ ‘  Prisoner  at  the  bar,  if 
ever  there  was  a  clearer  case  than  this  of  a  man  robbing 
his  master,  this  case  is  that  case.”  In  another  case,  the 
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same  judge  said  :  “  Prisoner  at  the  bar,  there  are  miti¬ 
gating  circumstances  in  this  case  that  induce  me  to  take 
a  lenient  view  of  it,  and  I  will  therefore  give  you  a  chance 
of  redeeming  a  character  that  you  have  irretrievably  lost.” 
And  in  another:  “Prisoner  at  the  bar,  you  have  been 
found  guilty  on  several  indictments,  and  it  is  in  my  power 
to  subject  you  to  transportation  for  a  period  very  con¬ 
siderably  beyond  the  term  of  your  natural  life  ;  but  the 
court,  in  its  mercy,  will  not  go  so  far  as  it  lawfully  might 
go,  and  the  sentence  is,  that  you  be  transported  for  two 
periods  of  seven  years  each.” 

§  96.  Cherman  Choostices. 

Tradition  says  that  a  German  justice  of  the  peace  at 
Lincoln,  Wis.,  administered  oath  as  follows  :  “You  do 
awfully  swear  dat  you  will  tell  de  troot,  de  whole  troot, 
and  notting  but  de  troot,  de  best  dat  you  can,  und  Gott 
liilp  you.” 

It  is  newspaper  truth  that  Dogberry’s  getting  “  rid  of 
a  knave”  had  a  parallel  in  eastern  Pennsylvania. 
“Guilty  or  not  guilty?”  demanded  the  Dutch  justice. 
“Not  guilty,  your  Honor.”  “Den  go  avay.  Vat  you 
vant  here  ?  Go  apout  your  pishness.” 

A  Dutchman  named  Hans  Swarihart  was  a  Mohawk 
Valley  justice.  A  man  was  brought  before  him  on  a 
charge  of  bigamy— having  four  wives.  Hans  exclaimed  : 
“Four  wives!  Discharge  him  at  vonst.  If  he  lif  mit 
four  wives,  he  got  bunishment  enough.  I  lif  mit  von, 
and  I  got  too  much  bunishment  already.”  This  reminds 
of  the  New  York  judge’s  remark  on  discharge  of  a  man 
arrested  for  refusing  to  support  his  mother-in-law ; 
namely,  that  it  was  bad  enough  to  have  a  mother-in- 
law  without  being  compelled  to  support  her. 

§  97.  Irish  Bench  Incidents — “  Overruling.’- 

There  was  once  an  Irish  judge  so  relentless  that  it 
was  said  of  him  that  he  was  never  seen  to  shed  a  tear, 
except  once  when,  at  the  Beggars’  Opera,  Macheath  got  a 
reprieve.  One  day  at  table  with  Curran,  he  happened  to 
say  :  “  Pray,  Mr.  Curran,  is  that  hung  beef  beside  you  ? 
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If  it  is,  I  will  try  it.”  Curran,  replied  :  “If  you  try  it, 
my  lord,  it  is  sure  to  be  hung.  ” 

In  Chicago,  in  1858,  in  a  two-story  wooden  building 
on  the  north  side,  over  a  liquor  saloon,  Patrick  O’Malley, 
J.  P.,  had  an  office  wherein  he  was  trying  to  level  the 
scale-beam  of  the  blind  goddess.  •  One  day  a  knotty  point 
arising,  he  disposed  of  it  as  follows  :  “  The  coort  will 
take  a  recess  for  five  minutes.  [Tun king  the  floor  with 
his  cane],  Moike  !  Moike  !  bring  me  up  a  glass  of  whis¬ 
ky,  and  make  it  hot !  [After  drinking,  smacking  his 
lips,  and  calling  to  order.]  The  Coort  decides  that  the 
gintleman’s  point  is  not  well  taken.”  (Counsel)  :  “  But, 
your  Honor,  here’s  the  statute  of  Illinois  directly  to  the 
contrary  of  your  Honor’s  ruling.”  (O’Malley):  “  Con- 
trairy  !  is  it  ?  Then  [striking  the  table  with  his  fist]  Oi 
overrule  the  statutes  of  Illinois  !  Roight  is  roight,  even 
if  the  Hi  wens  tumble  down  !  ”  1 

There  was  a  joke  in  1887,  that  the  Texas  Court  of 
Appeals,  in  deciding  a  question  of  constitutional  law  on 
the  drummers’  occupation  tax,  overruled  the  Supreme 
Court  of  the  United  States.  What  Judge  White  did 
was  to  follow  the  dissenting  opinion  of  Chief  Justice 
Waite  and  Justices  Field  and  Gray.2 

Rather  differently  did  Judge  Beck  in  an  Iowa  decision 
in  1886. 3  He  dissented  from  a  Federal  Supreme  Court 
decision,4 — that  a  State  cannot  regulate  railway  charges 
to  or  from  a  point  without  the  State — but  submitted  to 
it  and  followed  it. 

§  98.  “  Bold  American  Pioneer  ”  Justices. 

It  is  newspaper  truth  that  in  Platte  County,  Mo.,  a 
native  of  Tennessee  was  made  a  justice  of  the  peace.  On 
a  trial  before  him,  an  attorney  referred  to  a  recent 
statute,  and  read  from  the  Session  Acts,  then  a  very  thin 

1  This  reminds  of  Justice  Denis  Quinn's  overruling  the  statute  of 
frauds.  See  §  791. 

2  In  Robbins  v.  Shelby  Taxing  Dist.  (1886),  120  U.  S.  489;  Ex  p. 
Asher,  23  Tex.  Ap.  662. 

3 State  v.  Chicago  &  N.  W.  R.  Co.,  70  Iowa,  162. 

4 Illinois  v.  Wabash,  St.  L.  &  P.  R.  Co.,  4  U.  S.  Sup.  Ct.  Rep.  4. 
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volume.  “Old  Tenn  ”  asked:  “Wot  are  that  leetle 
book  yo’s  readin’  out’n  ?  ”  On  being  answered  that  it 
was  the  statutes  of  Missouri,  he  replied  :  “  You-uns  can’t 
pull  the  wool  over  we-uns  no  sicli  way.  That  thar  leetle 
hook  ain’t  no  bigger ’n  a  Tennessee  almernac.  I  ’cides 
agin’  ye,  ’Square  ;  and  if  you-uns  expects  to  plea’  in  this 
co’t  agin,  yo  mus’  go  with  we-uns  over  to  the  still-house 
an’  treat  to  the  liquor.”  Paradoxical  as  it  may  appear, 
the  attorney  yielded  gracefully  by  silently  “shouting.” 

It  is  fortunate  for  oppressed  humanity  that  some  W  est- 
ern  justices  are  not  so  pig-headed  as  Pontius  Pilate  as  to 
heeding  the  heart-wisdom  of  a  wife.  In  a  little  town¬ 
ship  near  Kalamazoo,  Mich.,  called  Texes,  a  poor  man 
(Mr.  Blank),  on  expiration  of  his  term  of  employment  by 
T(ophet),  a  tight-fisted  farmer,  hired  Tophet's  horse  and 
wagon,  to  seek  work  at  Portage.  The  horse  kicked  and 
broke  the  dashboard.  The  team  was  returned,  and  Blank 
having  procured  an  ox-team  at  Portage  had  proceeded  a 
short  distance  with  his  wife  and  scanty  furniture  when  he 
was  overhauled  by  Tophet  and  a  constable,  who  carried  all 
his  effects  away  to  the  rear  room  of  Squire  H.,  the  justice 
who  issued  the  writ.  Blank  secured  a  kind  lawyer  (who 
modestly  conceals  his  name  in  the  report),1  who,  on  inspec¬ 
tion  of  the  papers,  found  everything  too  deficient  to  give 
Squire  H.  any  jurisdiction.  On  his  asking  for  the  dec¬ 
laration,  one  Colonel  K.,  a  pettifogger  from  Schoolcraft, 
who  appeared  for  Tophet,  replied  :  ‘  ‘  Declaration  ?  Why, 
we  declare  on  the  general  issue.”  “  But,”  said  the  defend¬ 
ant’s  counsel,  “the  plaintiff  has  to  affirm  ;  he  does  not 
deny.”  “Deny  !”  interrupted  Colonel  K.,  “yes  he  does 
deny.”  “  Denies  what  ?  ”  “What !  ”  roared  Colonel  K., 
swinging  his  arms,  ‘  ‘  why,  sir,  you  know  and  the  court 
knows,  and  we  all  know,  and  can  prove  it, — the  defend¬ 
ant  hasn’t  any  set-off.”  “  That’s  it,”  broke  in  Squire  H., 
rubbing  his  hands  ;  “he  denies  that  the  defendant  has  a 
set-off.” 

The  report  proceeds:  “I  took  along  breath,  shut 
tight  my  mouth,  that  I  might  not  say  anything  hard, 

1  3  Alb.  L.  J.  116. 
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and  be  committed  for  contempt,  buttoned  up  my  coat, 
deserted  the  court-room  and  my  bewildered  client  and  his 
weeping  wife,  and  took  my  way  expeditiously  homeward. 
My  abandonment  of  the  case,  however,  had  its  good  ef¬ 
fect  to  awaken  a  suspicion  in  the  mind  of  his  honor’s  wife 
that  all  was  not  right.  And  the  next  day  the  court  drove 
into  Kalamazoo  to  consult  ‘  Charley  ’  Stuart  whether  it 
could  render  a  judgment  under  such  circumstances.  It 
is  needless  to  say  that,  under  the  Hon.  Charley’s  some¬ 
what  energetic  advice  to  his  old  constituent  (on  exemp¬ 
tion,  etc.),  the  £  truck’  was  restored  to  my  client.” 

One  Starks,  or  Stark,  an  Illinois  justice  of  the  peace, 
had  a  wife  worthy  to  be  cousin  to  the  historic  Molly  Stark. 
In  jnogress  of  a  trial,  wherein  she  was  acting  as  his  clerk, 
she  happened  to  drop  her  pencil.  He  at  once  roared  out : 
“  Stand  back,  the  court  has  lost  her  pencil.” 

§  99.  Married  with  Marred  Ceremonials. 

An  “intuitively  judicial  mind”  was  exemplified  by 
Justice  Miller,  of  Coal  Valley,  Rock  Island  County,  Illi¬ 
nois.  An  Illinois  statute  requires  a  marriage  license  to  be 
procured  in  the  county  where  the  marriage  is  to  be  sol¬ 
emnized.  A  young  man  from  Henry  County  procured 
therein  a  license,  and  led  his  blushing  girl  before  the  Rock 
Island  County  Squire,  who  managed  to  bag  the  fee  and 
keep  within  the  letter  of  the  law  by  taking  the  couple  to 
the  county  line,  a  mile  distant,  along  which  ran  a  high¬ 
way.  He  stationed  the  couple  just  east  of  the  center 
thereof  in  Henry  County,  and  himself  standing  just  west 
thereof  in  Rock  Island  County,  performed  the  service, 
remarking :  ££  There,  young  man,  that  is  strictly  accoid- 
ing  to  law.  Two  dollars,  please.”  At  least,  the  earning 
of  the  fee  was  “within  the  jurisdiction.”  Whether  the 
££ solemnization”  was  in  Henry  County,  was  a  question 
for  those  mere  casuists  or  theologians  who  delight  in 
queries  consummate.  Whatever  was  the  ££  venue’  of 
the  return  upon  the  certificate  when  it  arrived  home  at 
the  Henry  County  registry  is  not  reported. 

In  Illinois,  in  1871,  a  young  fresh  justice  of  the  peace 
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dispatched  a  marriage  ceremony  as  follows  :  “  Hold  up 
your  right  hands.  You  and  each  of  you  do  solemnly 
swear  that  in  the  cause  now  upon  hearing,  you  will  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  ; 
and  that  you  will  love,  honor,  cherish  and  obey  each  other 
during  the  terms  of  your  natural  lives,  so  help  you  God.” 
He  then  announced  his  fee,  one  dollar  each  ;  on  payment 
thereof  he  pronounced  the  parties  man  and  wife.  Unless 
of  both  simultaneously,  death  itself  could  not  part  that 
tie. 

It  is  newspaper  truth,  that  an  Hungarian  couple  once 
came  before  a  country  justice  near  Bethlehem,  Pa.,  for 
the  purpose  of  being  married.  The  strange  names  con¬ 
fused  the  justice,  and  he  married  the  witnesses  instead 
of  the  right  couple.  Being  afterwards  informed  of  his 
blunder,  he  sent  for  both  couples,  when  he  divorced  the 
couple  he  had  married  and  joined  the  other.  He  wound 
up  the  complication  of  ceremonies  by  sending  in  a  bill  for 
two  marriages  and  one  divorce. 

§  100.  American  Sketchings — Emerson — Irving. 

In  “Society  and  Solitude,”  Emerson  (referring  per¬ 
haps  to  one  of  Rufus  Choate's  cases)  says  :  “I  remember 
long  ago  being  attracted  by  the  distinction  of  the  counsel 
and  the  local  importance  of  the  cause,  into  the  court-room. 
The  prisoner’s  lawyers  were  the  strongest  and  cunning- 
est  in  the  commonwealth.  They  drove  the  attorney  for 
the  State  (or  district)  from  corner  to  corner,  taking  his 
reasons  from  under  him,  to  silence,  but  not  to  submis¬ 
sion.  When  hard  pressed,  he  revenged  himself  in  turn 
on  the  judge  by  requiring  the  court  to  define  what  ‘  sal¬ 
vage  ’  was.  The  court,  thus  pushed,  tried  words  and  said 
eveiy thing  it  could  think  of  to  fill  the  time,  supposing 
cases,  and  describing  duties  of  insurers,  captains,  pilots 

and  miscellaneous  sea  officers,  that  are  or  might  be _ like 

a  schoolmaster  puzzled  by  a  hard  sum,  who  reads  the  con¬ 
text  with  emphasis.” 

Washington  Irving  represents  Governor  Wouter  von 
T wilier  of  New  Amsterdam  as  deciding  a  cause  by  pois- 
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ing  in  liis  hands  the  account  books  of  the  parties,  and 
upon  finding  them  of  the  same  weight  and  thickness, 
deciding  that  their  accounts  were  balanced.  He  then 
ordered  them  to  exchange  receipts,  and  the  constable  to 
pay  the  costs. 


§  101.  New  York’s  Judicial  Sorrows— Barnard,  Cardozo, 
M’Cunn. 

We  revert  with  pride  and  pleasure  to  the  nobly  intel¬ 
lectual  and  spiritual  character  of  the  great  majority  of  the 
administrators  of  justice  both  in  England  and  America. 
We  would  feign  ignore  the  exceptions  occasionally  dis¬ 
closed  in  the  public  press.  But  fidelity  to  the  reader  ex¬ 
cludes  alternative. 

An  article  in  the  Jnly  number  of  the  North  American 
Review,  1867, 1  without  disclosing  names,  avers  that  one 
judge  in  some  court  in  New  York  City,  in  the  days  of  the 
Boss  Tweed  regime,  called  Wm.  Cullen  Bryant  a  liar,  and 
Abraham  Lincoln  a  villain.  That  another  sold  for  a  large 
sum,  before  the  public  announcement,  information  of  a 
decision  that  would  affect  the  stock  market.  That  an¬ 
other,  in  the  course  of  a  criminal  trial,  was  invited  by  the 
prisoner  and  his  counsel  to  dinner,  and  found  a  sum.  of 
money  under  his  plate.  That  another,  for  quashing  an 
indictment  for  serious  frauds,  received  $10,000.  That  it 
was  a  common  thing  in  their  courts  for  criminals  to  escape 
imprisonment  by  enlistment,  the  officials  appropriating 
the  bounty. 

In  1872,  Judges  George  G.  Barnard  (not  Joseph,  also 
of  the  New  York  Supreme  Court),  Albert  Cardozo,  and 
John  H.  M'Cunn  were  tried  by  the  New  York  Senate  and 
the  judges  of  the  Court  of  Appeals  for  certain  alleged 
corrupt  practices.  It  was  found  that  injunctions  granted 
in  the  Erie  Railway  suits  were  in  contempt  of  law  and 
willfully  partial  to  the  old  Erie  ring.  The  rulings  in  cer¬ 
tain  Union  Pacific  cases  were  found  to  favor  James  Fisk 
and  un j ustly  to  oppress  the  company.  “So  also  were  proven 
to  be  arbitrary  and  unjust  the  orders  as  to  the  Albany 

i  Vol.  105,  p.  148. 
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&  Susquehanna  R.  Co.1  and  the  Pacific  Mail  Steamship 
Company.  M’Cunn  died  fourteen  days  after  his  impeach¬ 
ment.  Barnard  was  removed  and  was  succeeded  by 
Enoch  L.  Fancher,  a  Methodist  Christian  and  able 
lawyer.2 

§  102.  Justice  and  Politics. 

Are  the  decisions  of  judges  of  integrity  ever  influenced 
by  politics?  Francis  Wharton  has  remarked3  that  “  in 
Massachusetts,  during  the  war  of  1812,  the  judges  of  the 
Supreme  Court,  strong  lawyers  indeed,  but  also  strong 
Federalists,  pronounced  a  series  of  rulings  on  the  militia 
question  which  no  lawyers  now  undertake  to  defend,  and 
which  historians  of  all  shades  agree  to  have  been  the 
result  of  political  ties  as  were  the  subsequent  rulings  of 
Southern  judges  resting  on  the  assumption  that  the 
Union  was  a  mere  league  of  sovereign  States.  No  one 
would  presume  to  cast  the  faintest  shadow  on  the  integ¬ 
rity  of  the  seven  judges  of  the  Supreme  Court  of  the 
United  States,  who  formed  part  of  the  Commission  that, 
by  a  vote  of  eight  to  seven,  ruled  along  series  of  technical 
points  which  made  Mr.  Hayes  President  of  the  United 
States  ;  yet,  no  one  doubts  that  the  votes  of  each  of  these 
eminent  jurists,  on  each  of  these  separate  issues,  many 
of  them  very  subtle,  were  in  harmony  with  his  party 
associates  who  were  political  members  of  the  Commis¬ 
sion.  In  Birney’s  case  4  there  was  this  additional  element, 
that  the  question  was  itself  political  in  the  highest  sense 
of  the  term.” 

§  102a.  Judicial  Self-impositions. 

At  a  trial  presided  over  by  Sir  Giles  Rooke,  it  appeared 

1  See  post,  §  932. 

2  In  Barnard’s  case  a  novel  preliminary  question  had  arisen  :  Can 
an  officer  be  impeached  after  he  has  resigned  his  office?  It  was  also  so 
held  in  1876  upon  impeachment  of  the  former  Secretary  of  War,  W.  W. 
Belknap,  for  a  bargained  appointment  of  a  trader,  C.  P.  Marsh,  to  Fort 
Sill. 

3 19  Alb.  L.  J.  86. 

4Birney  v.  State  (1837),  8  Ohio,  230 — that,  on  indictment  for  harbor¬ 
ing  a  slave,  knowledge  that  she  was  a  slave  must  be  alleged  and  proved. 
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that  a  young  woman,  under  pressure  of  extreme  want, 
had  stolen  from  an  old  junk-shop  a  saw  valued  at  ten- 
pence.  With  marked  agitation  the  foreman  answered, 
“  Guilty.”  Sir  Giles  said  :  “  Gentlemen,  your  verdict  is 
a  proper  one  ;  you  could  not,  under  the  evidence,  do  other¬ 
wise.  The  court,  sympathizing  with  you  for  the  un¬ 
happy  condition  of  the  prisoner,  will  inflict  the  lightest 
punishment  which  the  law  will  allow.  The  sentence  is 
that  the  prisoner  be  fined  one  shilling  ;  and  if  she  has 
not  one  in  her  possession,  I  will  give  her  one.” 

The  American  Journal  in  1879  told  that, on  a  trial  in  a 
Western  State  one  hot  day,  the  counsel  for  the  plaintiff 
had  been  speaking  at  great  length,  and  was  about  to  pro¬ 
duce  another  imposing  volume,  when  the  judge  inquired 
what  was  the  amount  in  dispute.  On  being  informed 
that  it  was  two  dollars,  he  said  :  “  The  weather  is  very 
hot.  I’m  old  and  feeble.  I’ll  pay  the  amount  myself.” 

A  San  Francisco  judge,  in  1870,  tempered  justice  with 
mercy.  He  fined  a  half-starved  girl  twenty-five  cents 
for  stealing  a  pitcher  of  milk,  and  then  raised  twenty 
dollars  for  her  among  the  lawyers  and  loafers.  A  Ne¬ 
vada  judge,  in  1&70,  fined  himself  five  dollars  for  being 
late  Perhaps  the  money  went  for  the  benefit  of  the 

court.  Judge  D - ,  of  San  Francisco,  is  said  to 

have  fined  a  jury  five  dollars  each  for  being  late,  and 
the  next  morning  he  was  half  an  hour  late  himself. 
Judge  Laidlaw  of  Oakland,  Cal.,  is  said  to  have  imposed 
a  fine  of  fifty  dollars  upon  himself  for  being  drunk. 


§  103.  Judicial  Labor  and  License. 

Does  one  judge  ever  appropriate  another  s  opinion  ? 
Occasionally  it  seems  so.2  A.  Oakey  Hall,  m  his  ex- 

1  For  a  pleasant  instance  of  a  judge's  reversing  his  own  opinion 
see  L  E  Chittenden’s  interesting  article,  “  Legal  Reminiscences  5 
Gr  Bag  307.  As  to  judges,  their  powers  and  duties,  and  their  liability 
for  acts  and  opinions,  see  post,  §  1708  ;  also  Collation,  12  Am.  &  Eng. 

Encyc.  of  Law  (1890),  2  at  seq.  ,  q«a\  41 

2  Compare  Judge  Fowler’s  opinion  ln  Tuc  'er  v.  enm  (  ’ 

N.  II.  317,  at  p.  323,  with  Judge  Nisbit’s,  m  Mitchum  v.  State  (1852),  11 

Ga.  015,  at  p.  631. 
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cellent  sketch  of  Judge  Blatchford,1  remarks  :  “  The  or¬ 
dinary  layman  who  sees  a  judge  sitting  composedly  in 
his  official  and  cosy  chair  day  after  day,  probably  thinks 
judicial  life  an  easy  method  of  earning  subsistence.  But 
listening  is  the  smallest  part  of  judicial  work.  He  must 
in  his  library  winnow  the  grain  of  result  from  perhaps 
much  argumentative  chaff  and  verbiage  or  sophism  or  in¬ 
accurate  illustration  and  precedent.  He  must  award  for 
decision  reasons  that  will  hear  the  test  of  time  ;  and 
piles  of  manuscript  soon  fill  his  desk.” 

In  Gilbert  and  Sullivan’s  opera,  “  Iolanthe,”  the  lord 
chancellor  falls  in  love  with  a  ward  of  court,  and  gains 
his  own  consent  to  marry  her.  He  sings  a  song  with  a 
refrain,  “Said  I  to  myself,  said  I,”  one  verse  of  which 
is  : 

“  In  other  professions  in  which  men  engage, 

The  army,  the  navy,  the  church,  and  the  stage, 
Professional  license,  if  carried  too  far, 

Your  chance  of  promotion  will  certainly  mar, 

And  I  fancy  the  rule  might  apply  to  the  bar.” 

§  104.  Prom  Lap  to  Bench. 

Dr.  Holmes,  in  a  response  at  a  dinner  of  the  Boston  Bar 
Association  in  1883,  on  elevation  of  his  son,  0.  W.  Holmes, 
Jr.,  to  the  Supreme  Bench,  read  some  pleasant  verses, 
two  of  which  were  : 

“  The  justice  who,  in  gown  and  cap, 

Condemns  a  wretch  to  strangulation, 

Has  thrashed  his  nurse  and  spilled  his  pap, 

And  sprawled  across  his  mother’s  lap, 

For  wholesome  law’s  administration. 

“  Ah,  life  has  many  a  reef  to  shun 
Before  in  port  we  cast  our  anchor, 

But  when  its  course  is  nobly  run, 

Look  aft,  for  there  the  work  was  done, 

Life  owes  its  headway  to  the  spanker.”  2 

From  judges’  mothers  the  transition  is  easy  to  mother 
judges. 

1  5  Gr.  Bag  489. 


Alb.  L.  J.  120. 
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Part  II.— Female  Individualities. 

§  105.  Innovation  ?— Margaret,  Berkeley,  Catherine,  Anne, 
Matilda. 

As  recently  as  1870,  it  went  the  rounds  as  an  interest¬ 
ing  item,  that  the  Governor  and  Council  of  Maine  had 
appointed  a  woman,  Miss  A.  P.  Ladd,  a  justice  of  the 
peace  and  quorum.  But  that  a  woman  serve  as  justice 
is  no  new-fangled  notion  of  to-day.  Queen  Eleanor,  in 
the  absence  of  Henry  III.,  acted  as  judge  in  the  highest 
court  of  judicature,  the  “  Curia  Regis,”  and  took  her  seat 
on  the  King’s  Bench.  Margaret,  Countess  of  Richmond, 
mother  of  Henry  VII.  ,  was  justice  of  the  peace  in  right  of 
her  title  ;  and  the  Lady  of  Berkeley  in  the  reign  of  Mary 
Tudor  was  appointed  a  justice  of  the  peace  for  Gloucester. 
Catherine  Parr  ruled  during  the  last  foreign  expedition 
of  Henry  VIII.  Anne,  Baroness  de  Clifford,  Countess  of 
Dorset,  Pembroke  and  Montgomery,  became,  in  1643,  the 
hereditary  high  sheriff  of  West morelan d ,  and  in  that 
capacity  sat  with  the  judges  of  assize  at  Appleby.  Ma¬ 
tilda,  wife  of  Thomas  de  Mullen  de  Gilsland,  who  sur¬ 
vived  her  husband,  her  son  and  her  grandson,  ruled  as 
Domina  de  Gilsland  till  she  died  in  1295.  In  that  capac¬ 
ity  she  sat  on  the  bench  of  assizes  at  Penrith,  and  in 
19tli  Edward  I.  was  summoned  to  Parliament. 

Spelman  tells  that  abbesses  sat  and  signed  degrees  in  a 
Parliament  held  in  694.  Ingulphus  tells  that  they  also 
sat  in  one  held  in  855.  In  the  reigns  of  Henry  III.  and 
Edward  I.  four  abbesses  were  summoned  to  a  national 
council  ;  namely,  those  of  Barking,  Shaftesbury,  Wilton 
and  Winchester. 

§  106.  Wyoming  Justic(ess)es— Mrs.  Morris. 

In  a  law  journal  in  1879  1  is  a  letter  from  Mrs.  Esther 
Morris,  of  South  Pass  City,  Wyoming,  the  first  woman 
justice.  She  says  :  “  I  have  assisted  in  drawing  a  grand 
and  petit  jury,  deposited  a  ballot,  and  helped  canvass  the 
votes  after  the  election  ;  and  in  performing  all  these 
duties  I  do  not  know  as  I  have  neglected  my  family  any 

1  3  Alb.  L.  J.  146. 
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more  than  in  ordinary  shopping,  and  I  must  admit  that  I 
have  been  better  paid  for  the  services  rendered  than  for 
any  I  have  ever  performed.  In  some  thirty  civil  actions 
tried  before  me,  there  has  been  but  one  appeal  taken,  and 
the  judgment  was  affirmed  in  the  court  above;  and  in 
the  criminal  cases,  also  before  me,  there  has  been  no  call 
for  a  jury.  My  family  consists  of  a  husband  and  three 
sons,  all  of  whom  have  been  more  ready  to  assist  me  in 
the  performance  of  my  official  duties  than  in  my  domes¬ 
tic  affairs.” 

§107.  “To  Keep  Clean” — Sobering  Husbands. 

There  used  to  be  a  somewhat  apochryphal  joke  at  the 
expense  of  the  first  appointed  female  justice  of  the  peace 
in  a  certain  Western  Territory.  An  attorney  appeared 
for  the  defendant  in  a  suit,  and  asked  to  see  the  writ. 
He  perceived  at  a  glance  that  there  was  no  return  of 
service  indorsed  upon  it.  “ No,”  said  her  Honoress,  “I 
know  that.  I  put  the  paper  in  the  drawer  here  to  keep 
clean,  but  the  defendant  knows  all  about  the  case.  I  sent 
the  constable  over  to  tell  him.” 

At  the  New  York  Woman  Suffrage  Convention  in 
1877,  ex-Governor  Lee  of  Wyoming  told  that  Mrs.  Lulia 
Weller,  a  justice  of  the  peace,  sentenced  her  husband  to 
six  months’  imprisonment  for  drunkenness. 

§  108.  “The  Weaker  Sex.” 

Jest  as  we  may  concerning  “the  weaker  sex,”  there 
remains  the  stubborn  fact  that  there  is  in  every  mother’s 
son  an  insuperable  consensus  with  the  sentiment  of  Eaton 
Stannard  Barrett : — 

“  Not  she  with  traitorous  kiss  her  Saviour  stung, 

Not  she  denied  Him  with  unholy  tongue  ; 

The  while  apostles  shrank  could  danger  brave, 

Last  at  the  cross  and  earliest  at  the  grave.”  1 


1  See  Dr.  Francis  Parkman’s  view  of  “  Woman  in  Politics  ”  nost 
§455.  ’  ’ 
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Part  ELI.— Male  Individualities. 

§  109.  Illinois’s  Trio:  Breese,  Caton,  Skinner. 

At  one  time,  Illinois  had  only  three  judges  of  its 
Supreme  Court.  They  were  men  of  unusual  ability  and 
nobility.  Their  names  were  Sydney  Breese,  John  D. 
Caton  and  Onias  C.  Skinner,  and  they  were  all  three 
from  Oneida  County,  New  York,  or  its  vicinity.1  Judge 
Skinner  resigned  in  1857.  Judge  Caton  was  born  at 
Monroe  in  1812,  was  appointed  judge  in  1842,  chief  jus¬ 
tice  in  1855,  and  resigned  in  1864.2  Judge  Breese  was 
born  at  Whitestown  in  1800,  was  elected  U.  S.  senator  in 
1843,  judge  of  the  Illinois  Supreme  Court  in  1857,  chief 
justice  in  1873,  and  died  in  1878. 

§  110.  Two  Mournful  Years,  1876,  1877. 

The  necrology  of  the  legal  profession  for  the  year  1876 
was  remarkable  as  containing  the  names  of  Isaac  F. 
Bedfield,  formerly  chief  justice  of  the  Vermont  Supreme 
Court ;  Levi  Hubbell,  formerly  chief  justice  of  the  Wis¬ 
consin  Supreme  Court ;  Edward  AV.  Gilpin,  chief  justice, 
Delaware  ;  A.  0.  P.  Nicholson,  chief  justice,  Tennessee  5 
Claudius  L.  Monell,  a  New  York  City  chief  justice  ;  David 
R.  Este,  a  Cincinnati  judge;  Walter  H.  Lowrie,  chief 
justice,  Pennsylvania  ;  Judge  Wood  Bouldin  of  V  irginia  ; 
Judge  Edward  J.  Warren  of  North  Carolina;  Judge 
Vories  of  Missouri  ;  ex-Minister  Reverdy  J ohnson  of 
Maryland  ;  and  ex-Governor  John  H.  Clifford  of  Massa¬ 
chusetts.  Also  Lord  Chief  Justice  James  AVhiteside  of 
Ireland  ;  ex-Vice  Chancellor  Stewart  and  Judges  Thomas 
D.  Archibald  and  John  T.  Coleridge  of  England.  In 
1877.  it  included  Prof.  Emory  Washburn  of  Massa¬ 
chusetts;  Ether  Shepley,  formerly  chief  justice  of  Maine ; 
F.  J.  Moses,  chief  justice,  South  Carolina;  Wm.  H. 

1  The  story  of  Mr.  Lincoln’s  pun  upon  a  “  One-idea”  court  (15  Alb. 
L.  J.  235)  lacks  confirmation.  See  Judge  Caton’s  narration,  Chic.  Leg. 
News,  1889  ;  39  Alb.  L.  J .  464. 

2  For  Judge  Caton’s  account  of  his  defense  of  112  persons,  members 
of  a  protective  club,  charged  with  murder  of  the  three  murderers  of 
Campbell,  see  Chic.  Leg.  News,  1889  ;  39  Alb.  L.  J.  188. 
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Draper,  chief  justice,  Ontario  ;  Judge  Edward  Kent  of 
Maine  ;  Judges  Rawson  and  Rosekrans  of  New  York  ; 
Judge  Isaac  Ames  of  Massachusetts  ;  Judge  David  A. 
Smalley  of  Vermont ;  Judge  Joseph  T.  Platt  of  Philadel¬ 
phia  ;  and  Prof.  Tyler.  In  England,  Sir  George  Mellish 
and  Samuel  Warren.1 

§  111.  England’s  Judges  Classified  Religiously. 

Upon  the  elevation  of  Mr.  Fry,  a  Quaker,  to  the  bench 
in  1877,  an  English  journal  remarked  :  “We  now  have 
upon  the  bench  representatives  of  all  the  prominent  de¬ 
nominations.  The  Jews  are  represented  by  Sir  George 
Jessell,  the  Baptists  by  Justice  Lush,  the  Catholics  by 
Lord  O’Hagan,  High  Church  by  Lord  Coleridge,  Low 
Church  by  Lord  Cairns,  Broad  Church  by  Sir  Fitzroy 
Kelly,  and  the  highest  form  of  lay  morality  (churchwar- 
denship)  by  Justice  Denman.  Sir  Alexander  Cockburn 
and  Baron  Bramwell  are  somewhat  difficult  to  classify, 
except  upon  the  ground  laid  down  by  Foote,  who,  wffien 
he  was  asked  what  his  religion  was,  replied,  that  it  was 
the  religion  of  all  sensible  men.  ‘And  what,’  continued 
the  querist,  ‘  is  the  religion  of  all  sensible  men  ?  ’  ‘  All 

sensible  men  keep  their  religion  to  themselves.’  ” 

§  112.  Lives  of  Labor. 

The  lives  of  too  many  of  the  judges  about  to  be 
sketched  (in  alphabetical  order)  will  remind  of  Edwin 
Arnold’s  admonition  : — 

“  The  string  o’erstretched  breaks,  and  music  flies  ; 

The  string  o’erslack  is  dumb,  and  music  dies  ; 

Tune  us  the  sitar  neither  low  nor  high.” 

§  113.  Abinger. 

James  Scarlett  (Baron  Abinger)  was  born  in  Jamaica 
in  1769  and  died  in  1844.  He  was  noted  as  a  barrister  for 
his  tact  in  examining  witnesses  and  addressing  jurors. 
In  1834,  he  was  appointed  chief  baron  of  the  exchequer. 

1  For  a  list  of  the  lord  chancellors  of  England  from  1068  to  1880, — 
nearly  a  hundred  and  eighty  names,— see  1  Diet.  Eng.  Hist.  248. 
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Shiel,  who  met  him  at  a  dinner  given  by  Brougham, 
said  he  had  “the  wile  of  a  lawyer  in  his  watchful  and 
searching  eye.  His  smile,  too,  was  perhaps  a  little  like 
that  of  Cassius.”  Another  said  of  him:  “He  has 
a  twinkling  expression  of  sagacity  in  his  look,  and  a 
humorous  aspect  which  told  amazingly  with  jurors.  .  .  . 
Outside  the  court-room,  he  was  haughty  and  unsym¬ 
pathetic.”  Jay  says  that  (in  aristocratic  society)  he 
had  bland  manners  and  an  easy,  colloquial  style.”  In 
rising  to  cross-examine  a  witness,  he  assumed  an  in¬ 
dolent  pose  and  an  indifferent  air.  A  writer  in  London 
Magazine  once  said  of  him:  “  When  a  case  has  been 
spread  over  half  a  day,  and  apparently  shattered  by  the 
speech  and  witnesses  of  his  adversary,  he  will  gather  it 
rip,  condense,  concentrate  and  render  it  conclusive.” 
After  Brougham  or  Dundas  or  some  “  hifalutin  ”  advo¬ 
cate  had  sat  down,  Scarlett  would  rise,  and  after  settling 
his  paunch  comfortably  upon  the  edge  of  the  table, 
quietly  begin  :  “  Gentlemen  of  the  jury,  I  am  quite  sure 
that,  like  all  the  rest  of  us,  you  will  have  been  over¬ 
powered  and  fascinated  by  the  eloquence  of  the  speech 
to  which  we  have  just  listened  with  such  delight.  Let 
me  now  endeavor  in  my  prosaic  way  to  draw  you  down 
from  the  empyrean  to  which  you  have  been  lifted  by  my 
learned  brother.”  Then  bit  by  bit  the  arguments  of  the 
predecessors  were  ruthlessly  stripped  of  verbiage,  and 
their  worthlessness  exposed  in  its  unadorned  nakedness. 
Once  when  asked  his  recipe  for  success  at  the  bar, 
he  answered  :  “Bonhomie,  and  close  study  of  human 
nature  as  indicated  by  the  countenance. 

He  figures  as  a  party  in  a  noted  case  in  1818,  where 
words  he  uttered  against  an  attorney  were  adjudged 
privileged.  Abinger’s  life  teaches  a  lesson  upon  the 
evanescence  of  the  fame  of  the  mere  advocate.  A  law- 
journal  writer1 2  says  of  him  :  “  He  sailed  through  the 
-ocean  of  human  life,  a  proud  and  stately  ship,  exciting 

1  Hodgson  v.  Scarlett,  1  Barn.  &  Aid.  232. 

2  12  Alb.  L.  J.  404.  See  post,  §  363. 
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admiration  as  he  passed,  but  bearing  no  useful  burden, 
and  leaving  no  track  behind.” 

As  presiding  judge,  Chief  Baron  Abinger  was  noto¬ 
riously  brusque  with  the  counsel.  This  was  exemplified 
in  a  suit  in  1837 1  by  a  milliner  and  dressmaker  against  a 
barrister  for  alleged  necessaries  furnished  his  wife.  And 
finally,  in  charging  the  jury,  Abinger  said  :  “A  barris¬ 
ter,  no  doubt,  is  in  the  station  of  a  gentleman,  but  still 
one  may  sometimes  be  reduced  in  his  circumstances,  and 
this,  too,  by  the  extravagance  of  his  wife.  .  .  .  The  de- 
fendant  gives  up  his  establishments  in  Worcestershire 
and  Chancery  Lane,  and  goes  to  live  in  chambers,  which 
are  not  even  well  furnished,  where  he  is  waited  upon  by 
a  laundress,  his  family  being  placed  in  lodgings,  where 
his  wife  is  supplied  with  abundance  of  clothes.  From 
London  she  goes  to  Cheltenham  against  the  wish  of  her 
husband,  who  remonstrates  against  her  extravagance, 
and  tells  her  not  to  go  to  balls  or  public  amusements.  .  .  . 
The  marriage  of  his  daughter  is  without  his  knowledge  ; 
yet  the  plaintiff’s  counsel  asks  that  he  be  compelled  to 
pay  the  price  of  the  marriage  dresses.  ...  If  I  were  in 
your  place,  I  would  not  uphold  such  an  example — an  ex¬ 
ample,  the  consequences  of  which  may  be  that  any  man 
may  be  consigned  to  a  prison  by  the  extravagances  of  his 
wife.”  The  verdict  was,  of  course,  instantly  for  the  de¬ 
fendant. 

His  dicta  in  another  case  of  extravagance 2 — £757 
worth  of  live  foreign  birds  for  the  wife’s  aviary — were 
criticised  by  counsel  in  a  case  in  1844. 3  “  Increase  of  his 

enormous  bulk  was  only  stayed  by  his  daily  riding  on 
horseback  from  Abinger  to  London,  thirty  miles.” 4 

§  114.  Adams. 

“  The  best  mind  is  the  most  symmetrical  one.”  It  is 
not  easy  to  select  from  the  myriad  of  good  and  bright  self- 
made  judges  the  best  representative  of  one  “  curious” — 

1  Atkins  v.  Curwood,  7  Car.  and  P.  756. 

2  Freestone  v.  Butcher  (1840),  9  Car.  &  P.  643. 

3  Lane  v.  Ironmonger,  13  Mees.  &  W.  368. 

4  Daily  Tel.  1886  ;  34  Alb.  L.  J.  419. 
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unique — for  his  “  all-around  ”  greatness — his  intellectual, 
emotional  and  volitional  self-balance.  To  say  nothing 
of  Chase,  Taney,  and  others  who,  for  an  obvious  reason, 
will  be  considered  in  our  chapter  on  curiously  good 
lawyers,  there  will  arise  in  most  minds  the  names  of 
Janies  Kent,  John  Marshall,  Wm.  M.  Richardson,  Mor¬ 
rison  R.  Waite,  etc.,  etc.  Letting  consideration  of  these 
abide  alphabetical  order,  we  would  begin  with  Austin 
Adams  of  Iowa.  He  was  born  in  1826  at  Andover,  Vt., 
graduated  at  Dartmouth  in  1818,  went  to  Dubuque  in 
1857,  became  a  justice  of  the  Iowa  Supreme  Court  in 
1876,  and  died  in  1890.  He  was  of  the  Samuel  Adams 
stock,  and,  through  his  mother,  of  the  Massachusetts 
Hoar  stock.  He  was  for  a  while  principal  of  the  West 
Randolph,  Vt.,  Academy.  He  taught  the  Dubuque,  Iowa, 
Academy  with  Mary  Mann,  sister  of  Horace  Mann.  For 
other  particulars  of  his  life  and  character,  see  bar  mem¬ 
orial,  81  Iowa,  p.  x.  Our  limits  allow  only  the  follow¬ 
ing  extract  from  the  remarks  of  Mr.  Louis  Gr.  Hurd,  at 
p.  xii  : — 

“  It  was  reserved  for  those  who  knew  him  in  his 
private  and  his  family  life  to  take  his  full  measure.  He 
sounht  illuminated  souls  rather  than  illuminated  houses. 
The  motives  which  guided  him  in  his  household  could  be 
the  motives  of  the  poorest  man— divine  life  with  cheap 
living.  It  has  been  said  that  his  grave  aspect  and  rev¬ 
erend  counsel  covered  a  heart  glowing  with  the  sweet 
kindnesses  and  charities  of  domestic  life.  He  was  an 
intensely  religious  man,  but  not  in  the  ordinary  accepta¬ 
tion  of  the  term.  There  was  about  him  no  cant,  no  mani¬ 
festation  of  outward  forms.  Sacred  things  with  him 
were  not  necessarily  Asiatic  or  Roman.  His  religion 
was  of  the  most  rational  type.  For  years  it  was  his 
haPit — not  known  to  the  world— to  put  upon  paper  little 
gems  of  thought  which  came  into  his  mind  when  it  was 
in  its  most  receptive  mood.  Among  the  lines  preserved 
are  these,  taken  from  the  body  of  a  little  poem 
But  he  who  lives  a  noble  life, 

And  writes  himself  upon  his  age, 
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Will  leave  behind  him  when  he  dies, 

By  far  the  fairest,  brightest  page.  .  . 

“  ‘  But  God  will  never  lose  from  sight 
Those  fairer  ones  than  these, 

Whose  blended  spirits  seek  for  light, 

Though  not  with  bended  knees.’ 

On  being  asked  to  make  a  contribution  to  the  columns 
of  a  legal  magazine,  he  sent  the  following  lines,  which 
have  been  termed  almost  playful  in  their  adaptation  of 
legal  phraseology  to  a  graver  subject : — 

“  ‘  Surveyors’  lines  have  marked  the  earth, 

Almost,  it  seems,  from  pole  to  pole  ; 

And  deeds  of  parchment  cover  it, 

Whereby  it’s,  granted,  bargained,  sold. 

“  ‘  But  there  is  yet  a  bright  domain 

Whose  title-deeds  no  lawyers  draw, 

Nor  parties  litigate  in  court, 

Alleging  some  pretended  flaw. 

“  ‘  That  bright  domain  is  beauty’s  realm, 

As  boundless  as  the  human  soul  ; 

He  owns  the  most  who  sees  the  most, 

And  each  may  own  from  pole  to  pole.’  ”  1 

Ashburton,  Baron,  as  Lawyer.  (See  Dunning,  §  507.) 

§115.  Audley. 

Sir  Thomas  Audley  was  born  in  1488,  and  died  in  1544. 
He  succeeded  Sir  Thomas  More  as  Lord  Chancellor  in 
1533,  and  presided  over  his  trial  on  charge  of  treason. 
He  was  also  the  servile  tool  of  Henry  VIII.,  in  accusing 
and  beheading  Anne  Boleyn,  and  Thomas  Cromwell, 
Earl  of  Essex.  He  was  the  proponent  of  £  ‘  the  bloody 
bill  of  the  six  Articles  ”  against  heresy,  enforcing  certain 
dogmas  by  death  and  forfeiture  ;  e.  g. ,  forbidding  to  say 
that  after  consecration  of  the  elements  there  remains 
any  substance  of  bread  or  wine. 

1  See  portrait  of  Judge  Adams  in  Vice-Ch.  Emlin  McClain’s  article 
on  the  Law  Department  of  Iowa  State  University,  1  Gr.  Bag,  383  ;  also 
another,  3  Id.  69. 


Chap.  III. 


JUDGES. 


89 


§116.  Bacon. 

Francis  Bacon,  son  of  Nicholas  Bacon,  Elizabeth’s 
lord  keeper  of  the  great  seal,  was  born  in  1561.  His 
mother  was  the  brilliant  Lady  Anne,  daughter  of  Sir 
Anthony  Cooke.  In  1617,  he  was  made  keeper  of  the 
great  seal  ;  in  1618,  lord  high  chancellor,  and  created 
Baron  Verulam  ;  and  in  1620  was  made  Viscount  St. 
Albans,  and  published  his  Novum  Organum.  From 
earliest  life  he  manifested  one  of  the  brightest  intellects 
and  most  amiable  dispositions  the  world  has  ever  known. 
One  of  his  biographers,  Wm.  H.  Dixon,  says:  “Every 
tale  told  of  him  in  his  childhood  wins  on  the  imagina¬ 
tion,  whether  he  hunts  for  the  echo  in  St.  James’s  Park, 
or  eyes  the  jugglers  and  detects  their  trick,  or  lisps  wise 
words  to  the  queen  and  becomes  her  ‘  young  lord 
keeper.’  ”  This  refers  to  his  answer  when  Elizabeth 
asked  him  how  old  he  was  :  “  Just  two  years  younger 
than  your  Majesty's  happy  reign.” 

On  announcing  to  Justice  Hutton  his  appointment  by 
Charles  I.,  some  of  Lord  Chancellor  Bacon’s  admonitions 
are  interesting  :  “That  you  draw  your  learning  from 
your  books,  not  out  of  your  brain  ;  that  you  be  a  light 
to  open  their  eyes,  but  not  a  guide  to  lead  them  by  their 
noses  ;  that  your  speech  be  with  gravity  as  one  of  the 
sages  of  the  law,  and  not  talkative,  nor  with  impertinent 
flying  out  to  show  learning  ;  and  that  your  hands,  and 
the  hands  of  your  hands — I  mean  those  about  you — be 
clean  and  uncorrupt  from  gifts,  from  meddling  with 
titles,  and  from  serving  of  turns,  be  they  of  great  ones 
or  small  ones.” 

If  Bacon  wrote  Shakespeare,  as  some  theorizers  im¬ 
agine,  he  must  have  been  himself  an  illustration  of 
Ophelia’s  rejoinder  to  Laertes,  as  to  some  ungracious 
pastors  who  “  reck  not  their  own  rede.”  For,  upon  trial 
by  the  House  of  Lords,  he  was  proved  guilty  of  accepting 
bribes.  Thereupon,  in  1621,  he  was  sentenced  to  pay  a 
fine  of  £40,000,  and  to  be  imprisoned  during  the  king’s 
pleasure.  Macaulay  says  :  “The  sentence  of  Bacon  was 
scarcely  pronounced  when  it  was  mitigated.  He  was 
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indeed  sent  to  the  Tower,  but  it  was  a  mere  form.  In 
two  days  he  was  set  at  liberty.  His  fine  was  remitted, 
and  he  was  allowed  to  present  himself  at  court.  He 
was  finally  allowed  a  pension  of  £1,200. 

Macaulay  also  tells  us  that  in  1596  Bacon  paid  court  to 
a  rich  widow  of  Sir  Henry  Hatton  :  ‘ ;  This  suit,  happily 
for  Bacon,  was  unsuccessful.  Lady  Hatton  afterwards 
married  that  narrow-minded,  bad-hearted  pedant,  Sir 
Edward  Coke,  and  did  her  best  to  make  him  as  miser¬ 
able  as  he  deserved  to  be.”  The  Earl  of  Essex  vainly 
aided  Bacon  in  the  affair,  and  being  unsuccessful  in  aid¬ 
ing  his  first  effort  to  get  appointed  solicitor-general, 
soothed  his  disappointment  by  presenting  him  an  estate 
near  Twickenham.  When  Essex  was  accused  of  treason, 
Bacon  tried  to  soften  the  queen’s  resentment  towards  her 
misguided  kinsman  ;  but  he  afterwards  aided  in  secur¬ 
ing  the  traitor’s  conviction.  In  1606,  Bacon  married 
handsome  Alice  Barnham,  daughter  of  a  wealthy  aider- 
man  ;  but  he  finally  separated  from  her,  and  died  child¬ 
less  in  1626. 

§  117.  Beardsley. 

Chief  Justice  Samuel  Beardsley  of  the  N.  Y.  Supreme 
Court  died  in  1860.  As  a  lawyer  he  had  ranked  with 
Henry  R.  Storrs  and  other  eminent  lights  of  the  Oneida 
bar.  Whether  as  judge,  or  as  State  prosecuting  attorney, 
or  as  U.  S.  district  attorney,  he  was  noted  for  integrity 
and  intellectual  vigor.  Particulars  of  his  life  and  char¬ 
acter  may  be  found  in  the  bar  memorial  of  him,  21  N.  Y. 
603.  .  Therein  Shakespeare’s  words  were  applied  : — 

“  Lofty  and  sour  to  them  that  loved  him  not 

But  to  those  men  that  sought  him  sweet  as  summer.” 

An  incident  in  his  career  as  prosecuting  attorney  will 
be  noticed  in  our  chapter  on  criminal  cases. 

Black,  J.,  as  Lawyer.  (See  §  468.) 

§  118.  Blackford. 

Isaac  Newton  Blackford  was  born  in  1786,  and  died  in 
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1859.  He  graduated  at  Princeton  in  1806.  He  was  a 
judge  of  the  Indiana  Supreme  Court  from  1819  to  1835. 
He  published  the  first  eight  volumes  of  reports  thereof. 
He  was  made  a  judge  of  the  Federal  Court  of  Claims  in 
1855.  A  writer  in  the  Southern  Law  Review,  in  1880, 
stated  that  he  was  noted  for  his  clear  and  compact  style 
and  his  patient  industry  in  details  ;  “  he  did  not  believe  in 
de  minimis  non”  While  his  eighth  volume  was  in  press, 
he  delayed  the  entire  establishment  three  days — pay¬ 
ing  the  printers  $125  for  the  delay — to  determine  the 
orthography  of  “  jenny,”  a  female  ass,  which  he  had 
first  written  with  a  “g.”  He  traced  “muley,”  a  cow 
without  horns,  to  the  Irish  “moileu.”  There  was  a 
current  jest  that  Mr.  Judah,  a  prominent  lawyer,  boasted 
that  he  got  a  decision  delayed  three  years  by  simply  sug¬ 
gesting  to  Judge  Blackford  that  Kent  and  Story  differed 
in  spelling  “eleemosynary.”  Porter,  afterwards  Gov¬ 
ernor,  is  said  to  have  owed  his  recommendation  by  Judge 
Blackford  to  be  appointed  reporter  to  the  circumstance 
that  he  discovered  that  a  word  in  one  of  Judge  Smith's 
opinions  was  without  lexicograplial  authority,  namely, 
“optionary.”  But  in  eating  and  drinking,  he  (Judge 
Blackford)  enforced  the  maxim  de  minimis ,  for  he  lived 
for  days  on  crackers  and  cheese,  and  banqueted  five  polit¬ 
ical  friends  on  a  bottle  of  champagne,  a  few  crackers, 
and  two  pounds  of  hard-shelled  almonds,  cracking  the 
shells  with  his  boot-heel  on  the  floor.  He  died  worth  a 
quarter  of  a  million. 

Blackstone,  J.,  as  Laywer.  (See  §  469.) 

§  119.  Blatchford. 

Samuel  Blatchford  was  born  in  1820,  and  died  in 
1893.  In  1854,  he  became  a  law-partner  of  B.  W.  Gris¬ 
wold  and  Clarence  A.  Seward,  a  nephew  and  adopted 
son  of  ex-Gov.  Wm.  H.  Seward.  Beginning  in  1852, 
he  prepared  twenty-four  volumes  of  reports  of  the  second 
Federal  Circuit.  In  1867,  he  was  appointed  district 
judge.  In  1882,  he  was  made  a  justice  of  the  Federal 
Supreme  Court.  As  a  judge,  he  was  noted  for  his  tact 
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and  patience.  A.  Oakey  Hall  tells  that,  “during  an 
argument  he  would  sometimes  interrupt  to  sift  proposi¬ 
tions,  and  could  impliedly  by  apt  questions  convey  to  the 
advocate  his  own  judicial  views  as  to  pending  matters 
without  appearing  loquacious  or  to  be  captiously  inter¬ 
fering.  .  .  .  He  was  probably  the  greatest  admiralty 
judge  this  country  ever  knew.”  1 

§  120.  Bleckley. 

John  E.  Bleckley  was  born  in  1827,  was  admitted  to 
the  bar  in  1846,  was  reporter  of  the  Georgia  Supreme 
Court  in  1864,  was  associate  justice  thereof  in  1875, 
resigning  in  1880,  and  in  1887  was  made  the  chief  justice. 
He  is  noted  for  industry,  amiability  and  quick  sense  of 
the  humorous  or  the  pathetic.  A  point  first  raised  on 
appeal2 3  Judge  Bleckley  dismissed  with  the  remark  : 
“The  point  appears  here  in  its  virgin  state,  wearing  all 
its  maiden  blushes,  and  is  out  of  place.”  This  reminds  of 
the  way  Chief  Justice  Sherwood  ended  an  opinion  in  a 
Missouri  case  in  1881  :8  “A  caudal  point  not  presented 
in  oral  argument,  nor  in  defendant’s  printed  brief,  is  found 
appended  thereto,  to  the  effect  that  this  appeal  should  be 
dismissed  because  the  record  is  not  properly  certified.  It 
is  too  late,”  etc.  “Caudal  point”  is  perhaps  what  is 
known  in  a  certain  “  Original  Bill  ”  as  “a  round,  unvar¬ 
nished  tale.” 

Sometimes  Judge  Bleckley’s  written  opinion  has  im¬ 
pregnated  with  juiciness  the  dryest  of  cases.  One  in 
1879, 4  dismissing  the  case  for  a  defective  record,  closes  : 
“It  not  unfrequently  happens  that  a  judgment  is  affirmed 
upon  a  theory  of  the  case  which  did  not  occur  and  was 
expressly  repudiated.  The  human  mind  is  so  constituted 

1  See  5  Gr.  Bag,  589,  where  is  also  a  beautiful  steel  portrait.  See  also 
his  portraits  in  1  White,  Nat.  Cyc.  Am.  Biog.  36  ;  and  1  App.  Cyc.  Am. 
Biog.  290. 

s  In  Cleveland  v.  Chambliss,  64  Ga.  352,  at  p.  359,  that  a  certain 
notice  of  motion  for  a  new  trial  was  defective. 

3  Baile  v.  St.  Joseph  F.  &  M.  Ins  Co.,  73  Mo.  371,  at  p.  388. 

4  Lee  v.  Porter,  63  Ga.  345. 
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that  in  many  instances  it  finds  the  truth  when  wholly  un¬ 
able  to  find  the  way  that  leads  to  it. 

“  ‘  The  pupil  of  impulse,  it  forced  him  along, 

His  conduct  still  right,  with  his  argument  wrong; 

Still  aiming  at  honor,  yet  fearing  to  roam, 

The  coachman  was  tipsy,  the  chariot  drove  home.’  ” 

In  a  case  in  1893, 1  there  arose  a  question  of  the  com¬ 
petency  of  a  juror  whose  step-daughter  had  married  the 
plaintiff’s  brother.  Judge  Bleckley,  averring  the  com¬ 
petency,  said  : 

‘  ‘  The  groom  and  bride  each  comes  within 

The  circle  of  the  other’s  kin ; 

But  kith  and  kin  are  still  no  more 

Related  than  they  were  before.” 

In  an  address  in  memory  of  J.  D.  Waddell,  Judge 
Bleckley  said:  ‘‘Viewed  on  the  side  of  the  affections, 
he  embraced  the  legal  profession,  thinking  it  was  Rachel, 
hut  next  morning,  ‘  behold  it  was  Leah.’  ”  This  tells  the 
story  of  a  good  many. 

At  the  resignation  of  his  associate  judgeship,  after  he 
had  delivered  several  opinions  in  cases  which  the  court 
had  decided,  he  took  up  a  sheet  of  paper  and  read,  as  if  a 
regular  judicial  paper  : — 

“  In  the  Matter  of  Rest. 

Bleckley,  J. 

1.  “Rest  for  the  hand  and  brow  and  breast, 

For  fingers,  heart  and  brain ! 

Rest  and  peace !  a  long  release 
From  labor  and  from  pain ; 

Pain  of  doubt,  fatigue,  despair— 

Pain  of  darkness  everywhere, 

And  seeking  light  in  vain. 

2.  “ Peace  and  rest!  are  they  the  best 

For  mortals  here  below? 

Is  soft  repose  from  work  and  woes 
A  bliss  for  men  to  know? 

1  Central  R.  &  B.  Co.  v.  Roberts,  91  Ga.  513. 
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Bliss  of  time  is  bliss  of  toil : 

No  bliss  but  this  from  sin  and  soil 
Does  God  permit  to  grow.”  1 

§  121.  Bosworth. 

Joseph  S.  Bosworth  was  born  in  1807,  and  died  in  1884. 
He  was  made  judge  of  the  New  York  Superior  Court  in 
1851,  and  afterwards  the  chief  justice.  He  wrote  ten 
volumes  of  the  reports  thereof.  At  the  bar  memorial  in 
1884,  Wm.  A.  Butler  said  of  him  :  “.  .  .  His  imperturba¬ 
bility,  his  patience,  his  great  sagacity,  his  quickness  and 
dexterity,  if  I  may  so  call  it,  in  detecting  and  defeating 
technical,  insufficient  or  unworthy  causes  of  action  or 
defenses,  the  ease  with  which  he  disposed  of  difficult  ques¬ 
tions  of  law,  the  clearness  with  which  he  presented  ques¬ 
tions  of  fact  to  the  jury,  the  quiet  humor  which  he  was 
fond  of  exhibiting  without  in  the  least  detracting  from 
the  dignity  of  his  office,  the  absolute  impartiality  with 
which  he  held  the  scales  of  justice — all  these  are  traits 
which  many  of  us  can  recall  with  special  satisfaction.” 2 

§  122.  Bowen. 

Sir  Charles  S.  C.  Bowen  was  born  in  1835.  In  1882, 
he  was  made  lord  chief  justice  of  the  Court  of  Appeals. 
“Sometimes,  when  the  puisne  judges  are  away  on  Cir¬ 
cuit,  he  returns  to  his  old  seat  in  the  Queen’s  Bench  Divi¬ 
sion  and  hears  common-law  actions  once  again.  How 
the  cause  list  melts  in  his  experienced  hands !  Specu¬ 
lative  actions  are  dismissed  ;  family  quarrels  are  com¬ 
promised  ;  questions  of  account  are  promptly  sent  to  the 
Official  Referee.  .  .  .  He  must  be  studied  in  the  law 
reports.  His  judgments  are  a  veritable  Field  of  the 
Cloth  of  Gold.” 

§123.  Bradley. 

Joseph  P.  Bradley  was  born  in  1813,  and  died  in  1894. 
He  was  eldest  of  eleven  children.  He  worked  on  his 

1  See  liis  portrait,  4  Gr.  Bag,  42  ;  also  his  pleasant  “  Letters  to  Poster¬ 
ity,”  Ibid. 

2  See  D.  D.  Field’s  remarks,  19  Jones  &  S.  543. 
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father’s  farm  at  Berne,  N.  Y.,  until  1833,  meanwhile 
studying  with  the  village  clergyman,  and  graduated  at 
Rutgers  in  1836.  While  teaching,  he  pursued  his  legal 
studies,  and  was  admitted  to  the  bar  in  1839  at  Newark, 
N.  J.,  and  had  there  a  rapidly  extending  practice.  He 
is  said  to  have  had  a  salutary  influence  over  powerful 
railroad  directors  :  inducing  them  to  recede  from  certain 
monopolies  that  were  against  the  public  welfare.  He  was 
eminent  for  industry  and  skill,  both  in  civil  and  crimi¬ 
nal  cases  ;  e.  g.,  of  the  Meeker  Will,  the  Passaic  Bridge 
Land,  Harden,  charged  with  wife-poisoning,  and  Don¬ 
nelly,  charged  with  murdering  a  friend  at  Long  Branch. 

In  1870,  he  was  appointed  a  justice  of  the  Federal 
Supreme  Court.  A  contemporary  said  of  him:  “His 
mind  is  remarkably  analytical,  capable  of  discerning  and 
appreciating  occult  and  important  distinctions.  Added 
to  this,  his  legal  learning  is  so  large  and  accurate,  his 
acquaintance  with  English  and  American  decisions  so 
extensive,  and  his  habit  of  looking  beyond  the  rule  for 
the  reason  or  principle  upon  which  it  is  founded  so  con¬ 
stant,  that  his  opinions  have  been  of  high  value.  .  .  . 
In  patent  cases  he  has  exhibited  marked  ability,  his 
natural  aptitude  for  comprehending  mechanical  devices 
qualifying  him  unusually  for  such  cases.  ”  1 

§  124.  Brougham. 

Henry  Brougham  2  was  born  in  1779,  and  died  in  1868. 
He  became  lord  chancellor  in  1830.  He  had  been  attor¬ 
ney-general  of  Caroline,  queen  of  the  fourth  specimen  of 
Royal  Georges,  and  in  1821  distinguished  himself  in  his 
forensic  effort  in  her  defense  before  the  House  of  Lords 
and  the  Privy  Council.  He  was  noted  for  his  industry. 3 

In  Mrs.  Fletcher’s  Memoirs,  we  are  told  that  in  the 

1  1  App.  Cyc.  Am.  Biog.  352.  For  interesting  personal  incidents,  see 
F.  W.  Hackett's  article  (with  portrait),  4  Gr.  Bag,  145.  See  also  portrait, 
etc.,  1  White,  Nat.  Cyc.  Am.  Biog.  34. 

5  Pronounced  Brooam. 

s  As  to  his  public  life,  see  Lippincott’s  Pron.  Biog  Diet.,  pp.  474-5. 
See  also  a  criticism  on  Campbell’s  Life  of  Brougham,  12  Alb.  L.  J.  372. 
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midst  of  a  few  guests  of  whom  young  Brougham  was 
one,  Mr.  Fletcher,  not  knowing  that  he  was  the  author 
of  an  article  in  the  Edinburgh  Review,  on  Prof.  Black’s 
chemistry,  remarked  that  “the  man  who  wrote  that 
article  may  do  or  be  any  right  thing  he  pleases.” 
Brougham  stretched  forward  and  exclaimed:  “What, 
Mr.  Fletcher,  be  anything  ?  May  he  be  lord  chancellor  ?  ” 
“Yes,”  replied  Mr.  Fletcher  with  emphasis,  “he  can  be 
lord  chancellor  if  he  desires.” 

Brougham  was  one  of  the  brilliant  coterie  of  wits — - 
like  Sydney  and  Macaulay — that  founded  the  Edinburgh 
Review.  Lockhart  said  :  “  He  dipped  the  concern  deep 
in  witty  wliiggery.  .  .  .  Projected  in  a  lofty  attic  by  two 
briefless  barristers  and  a  titheless  parson,  the  former  are 
now  lords,  and  the  latter  is  a  snug  prebendary.” 

Lord  Holland’s  epigram  was  : — 

“  There’s  a  wild  man  at  large  doth  roam, 

A  giant  wit  ! — They  call  him  Brougham  ; 

And  well  methinks  they  may, 

He  deals  whene’er  he  speaks  or  acts 
With  friends  and  foes  and  laws  and  facts 
In  such  a  sweeping  way.” 

Samuel  Rogers,  the  poet,  referring  to  Brougham’s 
wonderful  and  versatile  talents,  said  :  “  This  morning 
Solon,  Lycurgus,  Demosthenes,  Archimedes,  Sir  Isaac 
Newton,  Lord  Chesterfield,  and  a  great  many  more,  went 
away  in  one  post-chaise.”  Greville  said  that  Brougham, 
visiting  Buxton’s  great  brewery,  explained  everything 
to  the  other  visitors — the  mode  of  brewing,  the  ma¬ 
chinery,  down  to  the  feeding  of  the  cart-horses, — and 
criticised  the  manner  of  keeping  the  books.  Also  that 
when  he  accompanied  Lady  Sefton  to  the  British  Museum, 
he  elucidated  everything  there,  even  to  the  minerals, 
dashing  off  his  explanations  as  if  he  had  been  a  Buck- 
land  or  a  Cuvier. 

As  a  statesman,  it  has  been  said  of  Brougham  that 
of  all  orators  who  ever  spoke  in  Parliament,  he  comes 
next  to  Burke  in  comprehension,  cogency,  variety  and 
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splendor,  while  in  the  magnitude  and  usefulness  of  the 
topics  of  his  orations  he  excelled  him. 

Brougham’s  epitaph,  written  by  himself,  was  as 
follows 

‘ 1  Here,  reader,  turn  your  weeping  eyes, 

My  fate  a  useful  moral  teaches  ; 

The  hole  in  which  my  body  lies 

Would  not  contain  one-half  my  speeches.” 

Of  Brougham  a  great  rival  once  said,  “if  he  knew  a 
little  of  law,  he  would  know  a  little  of  everything.” 
Then  “  Punch”  perpetrated  the  following  : — 

“  1  I  wonder  if  Brougham  thinks  as  much  as  he  talks,’ 

Said  a  punster  perusing  a  trial  ; 

‘  I  vow  since  his  Lordship  was  made  Baron  Yaux, 

He’s  been  vox  et prceterea  nihil.'  ” 

In  Leech’s  cartoons  in  Punch,  Brougham’s  nose  was 
a  frequent  subject  for  caricature.  But  on  his  death  (in 
the  issue  of  May  30, 1868),  there  was  a  pithy  elegiac  sum¬ 
mation  of  his  career.  Following  are  some  of  the  stanzas  : 

“  Count  all  the  triumphs  in  these  fifty  years 

By  Eight  and  Truth  o’er  Wrong  and  Falsehood  won  ; 
Of  the  Good  Cause’s  Paladins  and  Peers, 

A  faithfuller  than  Henry  Brougham  is  none. 

“  He  lived  through  all  these  fights  and  seemed  to  grow 
Tenser  and  tougher  with  their  wear  and  tear, 

But  when  the  strife  was  done,  and  the  sun  low, 

And  age  brought  honor  and  the  silver  hair, — 

“  He  could  look  o’er  his  life  and  say  at  last, 

<  No  cause  for  which  I  fought  now  finds  a  foe  ; 

No  goal  I  aimed  for  but  is  reached  and  past  ; 

No  ill  I  aimed  a  blow  at  but  lies  low.’” 

§  125.  Byles. 

Sir  John  Byles  was  born  in  1801,  and  died  in  1884. 
He  achieved  fame  by  his  work  on  Bills  of  Exchange.  In 
1858,  he  was  made  a  judge  of  the  Court  of  Common  Pleas. 
A  learned  counsel  once  quoted  in  argument  before  him 
7 
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“  a  work  which  I  hold  in  my  hand,  and  is  commonly 
called  Byles  on  Bills.”  Thereupon  Sir  John  asked : 
“Does  the  learned  author  give  any  authority  for  that 
statement  ?  ”  Counsel  (referring  to  the  work)  :  “No,  my 
Lord,  I  cannot  find  that  he  does.”  Sir  John  :  “Ah  !  then 
do  not  trust  him  ;  I  know  him  well.”  One  day  when  a 
question  under  a  section  of  the  Statute  of  Frauds  was 
being  argued  before  him,  he  put  a  question  :  “Suppose, 
Mr.  Blank,  that  I  were  to  agree  to  sell  you  my  horse,  do 
you  mean  to  say  that  I  could  not  recover  the  price,  un¬ 
less,”  etc.  The  witty  counsel  could  only  parry  the 
thrust  by  the  retort  :  “  My  Lord,  the  section  applies  only 
to  things  of  the  value  of  ten  pounds.”  When  at  the 
bar  he  had  been  fond  of  riding  a  sorry- looking  horse 
which  he  called  “  Business,”  so  his  clerk  could  truth¬ 
fully  say  to  callers  :  “  Sergeant  Byles  is  out  on  Business.” 
But  the  wags  of  the  Temple  named  the  horse  “Bills,” 
so  as  to  say  :  “  There  goes  Byles  on  Bills.” 

§  125a.  Campbell. 

John  Campbell  was  born  in  1779,  and  died  in  1861. 
In  1832  he  was  appointed  solicitor-general  ;  in  1831, 
attorney-general  ;  in  1841,  lord  chancellor  of  Ireland, 
becoming  Baron  Campbell ;  in  1850,  chief  justice  of  the 
Queen’s  Bench,  and  in  1S59,  lord  chancellor  of  England. 
In  1846,  he  published  his  “Lives  of  the  Lord  Chancellors.” 

Chase,  C.  J.,  as  Lawyer.  (See  §  480.) 

§  126.  Chase. 

Samuel  Chase  was  born  in  1741,  and  died  in  1811.  He 
was  a  signer  of  the  Declaration.  In  17S3,  he  recovered  for 
Maryland  $650,000  that  had  been  invested  in  the  Bank 
of  England  before  the  war.  As  chief  justice  of  the  Gen¬ 
eral  Court  of  Maryland,  he  distinguished  himself  in  1794, 
by  his  courage  in  dealing  with  popular  leaders  of  a  riot. 
In  1796,  Washington  appointed  him  a  judge  of  the  Fed¬ 
eral  Supreme  Court.  John  Randolph  and  other  political 
opponents  sought  in  vain  his  impeachment  for  his  over¬ 
bearing  conduct  on  the  trial  of  Fries  and  Callender  for 
sedition.  Thenceforth  he  was  less  despotic.  One  of  the 
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incidents  related  by  David  Paul  Brown  1  is  that  of  a 
colloquy  between  Judge  Chase,  who  was  habitually  im¬ 
patient  of  citation  of  authorities,  and  Samuel  Leake,  an 
attorney  from  Trenton,  N.  J.,  as  the  latter  was  arranging 
a  pile  of  books  on  the  table  (0.)  “  What  have  you  got 
there,  sir  ?  ”  (L.)  “  My  books,  sir.”  (0.)  “  What  for  ?  ” 

(L.)  “To  cite  my  authorities.”  (C.)  “To  whom?” 
(L.)  “To  your  Honor.”  (C.)  “  I’ll  be  damned  if  you  do.” 

Judge  Chase  was  not  without  tenderness  and  grati¬ 
tude.  After  Luther  Martin  had  fallen  into  inebriate 
habits  and  insulted  him,  the  district  judge  handed  him 
for  his  signature  a  commitment  of  Martin  for  contempt. 
He  took  a  pen,  paused,  threw  it  aside,  and  said  :  “What¬ 
ever  may  be  my  duties  as  a  judge,  Samuel  Chase  can 
never  sign  a  commitment  against  Luther  Martin.” 

§  127.  Coke. 

Sir  Edward  Coke  2  was  born  in  1552,  and  died  in  1633. 
He  published  his  famous  Institutes  in  1628.  He  had  been 
removed  from  the  office  of  chief  justice  of  the  Iving  s 
Bench  in  1616.  He  was  noted  for  his  insolence,  and  for 
his  cruel  torture  of  accused  persons.  His  behavior  as 
attorney-general  on  the  trial  of  Sir  TCalter  Raleigh  will 
be  noticed  in  our  chapter  upon  treason  cases. 

Coke’s  opinions  in  his  Reports  are  on  dull  topics  often 
relieved  by  amusing  prattle.  Thus  in  the  Case  of  the 
Swans,3  deciding  as  to  the  queen’s  power  to  claim  un¬ 
marked  swans  in  an  open  river,  he  tells  us  that  Lord 
Strange  had  certain  swans  that  were  cocks,  and  Sir  John 
Charleton  certain  swans  that  were  hens,  and  they  had 
cygnets  between  them  ;  and  the  owners  properly  joined 
in  one  action,  as  the  cygnets  should  be  divided  equally. 
Coke  then  adds  :  “  The  law  thereof  is  founded  on  a  rea¬ 
son  in  nature  ;  for  the  cock  swan  is  an  emblem  or  rep¬ 
resentative  of  an  affectionate  and  true  husband  to  his 
wife  above  all  other  fowls  ;  for  he  holdeth  himself  to 
one  female  only,  and  for  this  cause  nature  hath  con- 

1 1  Forum,  353.  2  Pron.  Cook. 

*  Regina  v.  Lady  Young,  7  Rep.  17a. 
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ferred  on  him  a  gift  beyond  all  others  ;  that  is,  to  die  so 
joyfully  that  he  sings  sweetly  when  he  dies.”  Lord 
Coke,  by  way  of  authority,  quotes  two  lines  of  a  Latin 
poet,  a  translation  whereof  is  omissible.  Samples  of 
Coke’s  pedantic  reporting  will  be  given  further  on.1 
When  we  recall  that  Coke  was  the  successful  rival  of 
Lord  Bacon  for  the  hand  of  the  rich  and  handsome  widow 
of  Sir  Henry  Hatton,  and  that  she  dominated  her  mate 
with  an  iron  will,  even  giving  masquerade  balls  and  ex¬ 
cluding  him  and  his  servants  therefrom,  and  that  he,  to 
keep  his  mind  from  wandering  to  “other  females,” 
buried  himself  in  Middleton,  etc.,  we  wonder  that  he 
did  not  write  that  some  husbands  would  not  only  sing 
but  dance  at  the  near  prospect  of  deliverance.  In  the 
fruit  of  his  brain  the  world  is  all  the  wealthier  ;  “  Lady 
Common  Law  must  lie  alone.”  2 

§  128.  Coleridge. 

John  D.  Coleridge  was  born  in  1821,  and  died  in  1S91. 
He  gained  eminence  in  the  Matlock  will  case  in  1861. 
He  represented  Exeter  in  Parliament  from  1865  to  1873. 
He  was  made  solicitor-general  in  1S68,  attorney-general 
in  1871,  chief  justice  of  the  Common  Pleas  in  1873,  and 
lord  chief  justice  of  England  in  1880,  taking  the  title 
Baron  Coleridge  of  Ottery.  Some  of  his  decisions  may 
be  noticed  further  on.  He  is  credited  with  having  great 
moral  courage.  It  is  said3  that  in  the  Bradlaugli-Besant 
case  (obscene  and  blasphemous  publication),  he  said  : 
“A  more  ill-advised  proceeding  in  the  way  of  prosecu¬ 
tion  was  never  brought  into  a  court  of  justice.  Here  is 
a  book  which  has  been  published  now  for  more  than 
forty  years,  which  appears  never  to  have  got  into  general 
circulation  to  any  practical  extent,  and  which  by  this 
injudicious  proceeding  has  been  resuscitated  and  sent 
into  circulation  to  the  extent  of  128,000  copies.” 

’■  See  §  1567. 

2  As  to  the  story  of  Coke’s  compelling  his  daughter  Frances  to  marry 
old  Sir  John  Villiers,  see  12  Alb.  L.  J.  277. 

3 19  Alb.  L.  J.  385.  It  does  not  seem  to  appear  in  the  official  report, 
15  Cox.  Crim.  Cas.  217. 
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Of  Judge  Coleridge’s  response  at  the  banquet  in  his 
honor  at  the  New  York  Academy  of  Music  in  1883,  the 
Daily  Register  said  :  “  It  disclosed  the  strength  of  a  mind 
capable  of  directing  the  justice  of  a  nation,  the  perfected 
habitudes  of  legal  reasoning,  the  mastery  of  the  art  of 
clear  statement,  the  conscientious  circumspection  of  cau¬ 
tious  and  moderate  judgment,  all  infused  with  the  hearty 
frankness  of  a  mind  confident  in  the  firmness  and  safety  of 
truth  understood  with  good-will  and  yet  with  the  modesty 
which  belongs  to  native  strength  and  innate  courage.”  1 
It  is  a  newspaper  truth  that  in  the  celebrated  “  Baccarat 
case,”  when  the  court-room  was  crowded,  he  permitted 
his  young  and  blooming  wife  to  sit  near  him  and  to 
smile  at  the  perplexities  of  a  royal  witness  who  had  been 
the  dealer  in  the  game.2 


§129.  Cooley. 

Thomas  M.  Cooley  was  horn  in  1824.  His  father  had 
a  large  family,  and  was  unable  to  give  him  other  than 
ordinary  educational  facilities.  At  nineteen  he  began 
to  study  law  at  Palmyra,  N.  Y.,  in  the  office  of  T.  K. 
Strong,  since  judge,  etc.  In  1846,  he  was  admitted  to 
the  Michigan  bar.  He  edited  The  Watch  Tower, 
compiled  the  Michigan  statutes,  and,  beginning  in  1858, 
was  reporter  of  the  Supreme  Court.  In  1859,  he  became 
a  professor  in  the  University  of  Michigan.  He  was 
elected  a  judge  of  the  Supreme  Court  in  1864,  and  chief 
justice  in  1869,  retiring  in  1885.  He  is  noted  for  his 
industry.  Of  his  many  and  valuable  treatises,  those  on 
Torts,  on  Constitutional  Law,  and  on  Taxation  are 
especially  standard  authorities.  The  N ew  Y ork  Tribune, 
in  1889,  stated  that  Judge  Cooley  eloped  with  a  farmer  s 
daughter,  married  her,  and  six  children  have  risen  up  to 

call  her  blessed.3 


>  See  a  racy  illustration  of  Lord  Coleridge’s  moral  courage  in  snub¬ 
bing  Lord  Edward  Manners  on  the  trial  of  Harrison  v.  Duke  of  Rutland, 

5  Gr.  Bag,  40. 

^  See  Lord  Coleridge’s  portrait  in  3  Gr.  Bag,  129. 

3  See  39  Alb.  L.  J.  240.  See  an  excellent  likeness  of  his  kindly  a 
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§  130.  Co  wen. 

Of  Esek  Cowen,  reporter  and  afterwards  a  judge  of 
the  New  York  Supreme  Court,  who  died  in  1891,  it  is 
said  that  when  about  to  take  a  vacation  journey,  he 
used  to  put  in  his  valise  a  few  volumes  of  law  reports  to 
peruse  by  way  of  recreation.1 

§  131.  Cranch. 

William  Cranch  was  born  in  1769,  and  died  in  1805. 
For  the  last  fifty  years  of  his  life  he  was  chief  justice 
of  the  Circuit  Court  of  the  District  of  Columbia  ;  being 
appointed  by  President  Jefferson  in  1805,  after  being 
for  four  years  assistant  judge.  Only  two  of  his  decisions 
were  ever  overruled.  He  prepared  six  volumes  of  Cir¬ 
cuit  Court  reports,  and  nine  volumes  of  the  Supreme 
Court.  He  had  three  eminent  children  :  Christopher  P., 
painter  of  scenery  ;  Caroline  A.,  painter  of  figure-heads  ; 
and  John,  painter  of  portraits.  The  writer  is  informed 
by  an  old  friend  of  the  family  that  Judge  Cranch  was 
an  expert  musician,  and  that  after  a  hard  day’s  work  on 
the  bench  he  was  accustomed  to  glide  away  into  the 
Unitarian  Church  and  improvise  upon  the  organ.  Chris¬ 
topher  had  also  a  genius  for  poetry,  having  published  a 
small  volume  containing  the  striking  lines  : — 

“  Thought  is  deeper  than  all  speech, 

Feeling  deeper  than  all  thought  ; 

Souls  to  souls  can  never  teach 

What  unto  themselves  was  taught. 

We  are  spirits  clad  in  veils,”  etc. 


§  132.  Curtis. 

Benj.  R.  Curtis  was  born  in  1809,  and  died  in  1874. 
He  was  appointed  a  justice  of  the  Federal  Supreme 

thoughtful  face,  in  Dean  H.  W.  Rogers’  article  on  Mich.  Univ.  Law 
School,  1  Gr.  Bag,  191. 

1  See  Judge  Cowen’s  facetious  letter  to  Martin  I.  Townsend  in  the 
Troy  Times  in  1885  (33  Alb.  L.  J.  298),  stating  he  had  written  to  Presi¬ 
dent  Cleveland  nineteen  reasons  why  a  jocose  story  in  the  Albany 
Argus  concerning  the  sanity  of  Townsend’s  client,  Henrietta  Robinson, 
“  tire  veiled  murderess,”  was  untrue. 
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Court  in  1851.  He  resigned  in  1857.  In  1868,  he  was 
one  of  the  counsel  for  President  Johnson  on  the  impeach¬ 
ment  trial.  He  wrote  a  Digest  of  the  Supreme  Court  of 
the  United  States,  also  other  works.  His  brother,  Gleorge 
Ticknor  Curtis  (born  1812,  died  1894),  was  also  an  emi¬ 
nent  law  writer.1 

§  133.  Daly. 

Charles  Patrick  Daly  was  born  in  1816.  While  a  child 
he  was  a  classmate  of  Cardinal  McClosky  and  James  T. 
Brady.  His  father  dying,  he  became  a  clerk  at  Savan¬ 
nah,  but  being  ill-treated,  ran  away,  shipped  before  the 
mast,  and  was  a  sailor  for  three  years.  He  was  present 
at  the  capture  of  Algiers  by  the  French  in  1830.  While 
beginning  to  learn  a  trade  he  devoted  his  nights  to  study. 
In  debating  in  a  literary  society  he  attracted  the  atten¬ 
tion  of  Wm.  Soule,  who  gave  him  a  salary  of  $150.  He 
was  admitted  to  the  bar  in  1839,  and  became  a  partner 
of  T.  L.  McElratli,  afterwards  publisher  of  the  Tribune. 
In  1S44,  he  was  appointed  judge  of  the  Court  of  Common 
Pleas.  He  was  chief  justice  from  1871  to  1886,  when  his 
term  expired  by  limitation  of  age.  At  the  bar  meeting 
thereupon,  ex-President  Arthur  presided,  saying  in  open¬ 
ing  :  “We  have  gathered  here  to  pay  our  glad  tribute 
of  affection  and  respect  to  one  who,  more  than  two  score 
years  ago, 

“  ‘  His  years  but  young,  but  his  experience  old, 

His  head  unmellowed,  but  his  judgment  ripe,’ 

was  called  to  the  bench  of  our  Court  of  Common  Pleas.” 
David  Dudley  Field  presented  the  resolution.  Wm. 
Allen  Butler,  in  seconding  it,  felicitously  referred  to  the 
retiring  chief  justice,  “  who,  having  helped,  as  a  member 
of  the  constitutional  convention,  to  frame  this  very 
article  (Art.  VI.  §  13),  now  feels  its  force  ;  as  the  struck 
eagle  of  the  poet’s  fancy 


1  As  to  their  connection  with  certain  fugitive  slave  cases,  see  the 
“  trial  ”  of  Theodore  Parker,  post,  §  1296. 
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“  ‘  Viewed  his  own  feather  in  the  fatal  dart, 

And  winged  the  shaft  that  quivers  in  his  heart.”’ 1 

Besides  thirteen  volumes  of  law  reports,  Chief  Justice 
Daly  has  published  many  valuable  discourses,  historical, 
politico-economical  and  geographical,  including  one  in 
1879.  “  What  we  Know  of  Maps  and  Map-making  be¬ 

fore  the  Time  of  Mercator.” 

§  134.  Dixon. 

Arthur  S.  Dixon  was  born  in  Vermont  in  1825,  was 
appointed  chief  justice  of  the  Supreme  Court  of  Wiscon¬ 
sin  in  1859,  retired  in  1874,  removed  to  Colorado  for  his 
health  in  1880,  and  died  in  1892.  He  was  noted  for  his 
indomitable  industry  and  moral  courage.  His  sustain¬ 
ing  the  decision  of  the  Federal  Supreme  Court  reversing 
that  of  the  State  court  in  the  case  of  Sherman  M.  Booth, 
charged  with  aiding  escape  of  fugitive  slaves,  occasioned 
much  criticism.  Carl Schurz  said  in  the  convention  :  “I 
admire  Judge  Dixon’s  courage  and  his  judgment.  .  .  . 
You  remember  what  Fillmore  said  about  signing  the 
fugitive  slave  law, — it  was  a  ‘painful  duty  reluctantly 
performed.  ’  ”  In  the  Bar  Memorial  of  the  Colorado  Court 
of  Appeals,2  Hon.  H.  W.  Hobson  said  :  “  Judge  Dixon’s 
life  as  a  lawyer  may  be  expressed  in  the  words  of  Burke, 
‘  Remember,  resemble,  persevere.  ’  He  remembered  the 
lessons  of  his  youth,  the  experiences  of  his  manhood,  and 
the  wisdom  of  the  sages.  He  resembled  the  great  exem¬ 
plars  of  his  profession  to  whom  immortal  glory  belongs, 
and  he  persevered  in  good  and  noble  thinking,  earnest 
and  real  study,  wise  and  true  teaching.  .  .  .  Alexander 
said  of  the  Persians,  ‘  They  did  not  seem  conscious  that 
there  could  be  anything  more  princely  than  a  life  of 
toil.’  ” 

In  the  Bar  Memorial  of  the  Wisconsin  Supreme  Court,3 
Moses  Hooper  applied  to  Judge  Dixon  the  words  applied 
to  the  Iron  Duke  :  <£  He  never  sold  the  truth  to  serve  the 

1  See  12  Daly,  xiii.  2  1  Col.  Ct.  Ap.  xxv. 

3  81  Wis.  xlix. 
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hour  !  ”  He  closed  with  a  sentiment  on  the  chief  element 
of  ‘‘love’s  nobility”  : — 

.  .  To  hold  fast  his  simple  sense  ; 

And  speak  the  speech  of  innocence ; 

And  with  hand  and  body  and  blood, 

To  make  his  bosom  promise  good, 

He  that  feeds  men  serveth  few, 

He  served  all  who  dared  be  true.” 


In  the  Bar  Memorial  of  the  Colorado  Supreme  Court,1 
Hon.  W.  B.  Felker  adverted  to  Judge  Dixon’s  refusing 
a  U.  S.  senatorsliip,  and  to  his  domestic  tastes  and  genial 
social  nature  ;  and  after  felicitously  quoting  Ion’s  dying 
response  to  Clemantlie  on  our  reunion  beyond  the  grave, 
closed  with  the  sentiment : — 


“We  may  not  sunder  the  veil  apart 

That  hides  from  our  vision  the  gates  of  day 
We  only  know  that  their  barks  no  more 
May  sail  with  us  over  life’s  stormy  sea. 

Yet  somewhere,  I  know,  on  the  unseen  shore, 

They  watch  and  beckon  and  wait  for  me.” 

§  135.  Drummond. 

Thomas  Drummond  was  born  in  1809,  graduated  at 
Bowdoin  in  1830,  was  in  the  Illinois  Legislature  in  1840, 
was  made  judge  of  the  Federal  District  Court  in  1850, 
and  of  the  seventh  Circuit  Court  (Ill.,  Ind.  and  Wis.)  in 
1869,  resigning  in  1884.  He  was  noted  for  his  moral 
courage  in  reproving  attorneys,  trustees,  etc.  The  Pio¬ 
neer  Press,  in  1884,  told  that  in  a  litigation  in  Milwaukee 
over  the  Adams’  estate  amounting  to  $32,000,  whereto  the 
parties  were  orphans,  in  performing  his  duty  of  auditing 
the  charges  of  the  counsel,  lie  found  that  one  law-firm’s 
bill  amounted  to  $15,000,  another’s  to  $5,000,  and  still  an¬ 
other  lawyer’s  to  $5,000.  He  had  not  scanned  the  items 
long  ere  his  wrath  became  vocal :  “  Gentlemen,  how  much 
more  are  your  services  worth  to  your  clients  than  mine 
to  the  people  ?  You  have  charged  $25,000  for  sixty  days’ 


1  17  Col.  xxix. 
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service.  Could  you  not  be  content  to  take  my  pro  rata 
for  the  same  time  ?  These  charges  are  infamous.  This 
charge  of  $15,000  is  cut  down  to  $1,500,  and  those  of 
$5,000  each  to  $500.” 

§  136.  Dudley. 

New  Hampshire  had  a  judge  from  1785  to  1806,  by 
the  name  of  John  Dudley,  of  Raymond.  The  Exeter 
News-Letter  tells  us  he  was  a  man  of  sterling  common 
sense  and  inflexible  honesty,  but  of  very  meager  book- 
education.  One  of  his  jury  charges  wound  up  as  fol¬ 
lows  :  4  ‘  Gentlemen,  there  has  been  little  else  than  one 
good  thing  said  at  the  bar  in  this  case.  It  was  from 
Shakespeare,  an  English  player,  I  believe.  No  matter. 
It  is  good  enough  almost  to  have  been  in  the  Bible.  It  is 
this  :  4  Be  just,  and  fear  not.’  It  is  our  business  to  do 
justice  between  the  parties,  not  by  any  quirks  of  the  law 
out  of  Coke  or  Blackstone, — books  that  I  never  read,  and 
never  will, — but  by  common  sense,  common  honesty,  as 
between  man  and  man.  That  is  our  business,  and  the 
curse  of  God  is  upon  us  if  we  neglect  or  evade  or  turn 
aside  from  it.  And  now,  Mr.  Sheriff,  take  oixt  the 
jury.  You,  Mr.  Foreman,  do  not  keep  us  waiting  with 
idle  talk,  of  which  there  has  been  too  much  already, 
about  matters  which  have  nothing  to  do  with  the  merits 
of  the  case.  Give  us  an  honest  verdict,  of  which,  as  plain, 
common-sense  men,  you  need  not  be  ashamed.” 

§  137.  Dyer. 

Sir  James  Dyer  was  born  in  1511,  was  elected  speaker 
of  the  House  of  Commons  in  1552,  was  appointed  chief 
justice  of  the  Common  Pleas  in  1560,  and  died  in  1582. 
His  reports  were  recommended  to  students  by  Lord  Coke. 
He  was  distinguished  for  his  moral  courage  and  his  sym¬ 
pathy  for  the  poor.  At  the  Warwick  Assizes  in  1574,  he 
supported  a  poor  widow  against  the  oppression  of  a  rich 
knight  of  the  county,  whose  illegal  proceedings  had  been 
assisted  by  the  bench  of  magistrates  there. 
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“  Thus  he  with  grace  the  poore  man’s  love  did  drawe, 

And  by  sharp  meanes  did  keep  the  prowde  in  awe.” 

§  138.  Egerton. 

Thomas  Egerton  was- born  in  1540,  and  died  in  1617. 
He  was  lord  keeper,  and  on  the  accession  of  James  I. 
was  made  lord  chancellor.  In  a  case  in  the  ninth  year 
of  James  I.,1 — a  bill  brought  by  one  who  had  stolen  his 
wife  against  her  friends’  consent,  to  recover  her  portion, — 
he  remarked  on  dismissing  it :  “  He  who  steals  flesh,  let 
him  provide  bread  how  he  can.”  On  another  occasion, 
being  asked  what  should  become  of  the  broker  where 
both  the  broker  and  usurer  had  conspired  to  “cot  in”  a 
young  gentleman,  Egerton  answered:  “Let  one  devil 
torment  the  other.”  On  his  death-bed  James  offered 
him  the  title,  Earl  of  Bridgewater,  and  a  pension.  He 
declined  them,  saying:  “These  things  are  now  to  me 
but  vanities.”  His  son  John  became  the  first  Earl  of 
Bridgewater. 

§  139.  Eldon. 

The  Earl  of  Eldon  (John  Scott,  brother  of  William, 
Baron  Stowell)  was  born  in  1751,  and  died  in  1838.  In 
1772,  he  ran  away  with,  and  married  a  famous  beauty, 
Elizabeth  Surtees.  In  1786,  he  defended  Warren  Hast¬ 
ings.  In  1779,  he  was  made  chief  justice  of  the  Court 
of  Common  Pleas,  and  in  1801,  lord  chancellor.  In 
Parliament  he  opposed  abolition  of  the  slave  trade  and 
other  reforms.  On  the  woolsack,  he  was  noted  for  his 
extreme  cautiousness  in  deliberation.  Sir  Henry  Rose 
once  perpetrated  against  him  the  following  squib  in  the 
Morning  Chronicle  :— 

“  The  Chancellor,  so  says  Lord  Coke, 

His  title  from  cancello  took  ; 

And  every  cause  before  him  tried, 

It  was  his  duty  to  decide. 

Lord  Eldon,  hesitating  ever, 

Takes  it  from  chanceler ,  to  waver, 

And  thinks,  as  this  may  bear  him  out, 

His  bounden  duty  is  to  doubt. 

1  Bagnall  v.  Langsto. 
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Tom  Moore,  in  his  “  Vision,  by  the  Author  of  Chris- 
tabel,”  dreams  that  a  mischievous  spirit  carried  him  into 
the  Chancery  Court,  and  showed  him  Lord  Eldon  under 
the  guise  of  Prospero 

“  I  looked,  and  I  saw  a  wizard  rise 
With  a  wig  like  a  cloud  before  men’s  eyes; 

In  his  aged  hand  he  held  a  wand, 

Wherewith  he  beckoned  his  embryo  band, 

And  he  moved  and  moved  as  he  waved  it  o’er, 

But  he  never  got  on  one  inch  the  more. 

And  still  they  kept  limping  to  and  fro, 

Like  Ariels  around  old  Prospero — 

Saying,  ‘  Dear  Master,  let  us  go.’ 

But  still  old  Prospero  answered  ‘  No  ’.  .  . 

He  talked  of  his  virtue,  though  some  less  nice 
(He  owned  with  a  sigh)  preferred  his  ‘  Vice  !  ’ 1 
And  he  said  ‘  I  think  ’ — ‘  I  doubt  ’ — and  ‘  I  hope,’ 
Called  God  to  witness  and  damned  the  Pope.” 

Lord  Brougham  said  of  Eldon’s  doubts  and  their  triv¬ 
iality  :  “He  was  about  as  often  the  slave  of  them  as  the 
Indian  is  of  his  deformed  little  gods,  of  which  he  makes 
much,  and  then  breaks  them  into  pieces,  or  casts  them 
into  the  fire.”  Another  reviewer,  drawing  a  parallel  be¬ 
tween  Eldon  and  Hardwicke,  said  :  “  Lord  Eldon’s  decis¬ 
ions  will  be  of  admirable  weight  and  authority,  when  the 
Platonic  year  in  its  revolution  shall  have  brought  around 
not  merely  the  same  precise  state  of  facts,  but  the  same 
plaintiff  and  defendant  and  .  .  .  the  self-same  lord 
chancellor  to  decide.  .  .  .  Eldon's  decisions  are  a  mine 
of  legal  lore  ;  Hardwicke’s,  a  mint.” 

Byron  was  greatly  chagrined  at  Eldon’s  refusal  to 
protect  his  drama  “Cain”  from  infringement,  as  being 
immoral,  and  he  lampooned  him  in  “The  Devil’s  Drive.” 
But  Sir  Walter  Scott  accepted  the  dedication  in  very 
flattering  terms.  Eldon’s  refusal  to  give  Shelley  the 
custody  of  his  elder  children,  on  the  ground  that  he  was 
an  infidel,  was  never  forgiven.  This  poet  wrote  some- 

1  Sir  John  Leach  was  called  Eldon’s  “Vice”  ;  his  “  swift  injustice” 
contrasted  with  Eldon’s  “  tardy  justice.” 
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thing  on  chancery  which  may  prove  of  memory  coeval 
with  the  lord  chancellor  : — 

“  .  .  .  the  earth-consuming  hell 
Of  which  thou  ai’t  a  demon.” 

Lord  Eldon  was  not  only  a  Tory,  but  an  unmitigated 
old  fogy.  Long  after  George  III.  was  confessedly  crazy, 
Eldon  persisted  in  giving  his  official  sanction  to  acts  re¬ 
quiring  the  royal  assent.  He  stood  for  years  in  the  way 
of  Brougham’s  promotion  ;  offended  at  his  defense  of 
Queen  Caroline.  Eldon  was  also  noted  for  his  stinginess 
and  mean  surroundings.  He  once  insisted  that  “  lien  ” 
should  be  pronounced  “lion  ;  ”  while  Sir  Arthur  Pigott 
contended  that  it  was  “lean.”  Thereupon  Joe  Jekyll,1 
noted  in  Parliament  for  his  witty  repartees,  wrote  the 
quatrain  : — 

“  Sir  Arthur,  Sir  Arthur,  why,  what  do  you  mean 
By  saying  the  chancellor’s  lion  is  lean  ? 

D’ye  think  that  his  kitchen’s  so  bad  as  all  that, 

That  nothing  within  it  can  ever  get  fat  ?  ” 

A  writer  in  the  New  York  Times,  in  1880,  said  : 
“Lord  Eldon,  who  has  just  finished  a  church  at  a  cost  of 
nearly  $200, 000  and  lost  valuables  worth  another  $100, 000 
by  the  hand  of  Bill  Sykes  and  Company,  represents  the 
largest  fortune  that  ever  came  from  the  law.  His  great¬ 
grandfather,  the  pet  chancellor  of  George  III.  and  IV., 
started  with  little  more  than  a  pretty  and  shrewd  wife  : 
for  his  marriage  compelled  him  to  give  up  his  Fellowship 
at  Oxford,  and  his  father,  an  old  coal-shipper  at  New¬ 
castle,  albeit  well-to-do,  was  not  disposed  to  lavish  money 
on  Jack,  more  especially  after  he  had  dared  to  elope  at 
twenty-one  with  Bessie  Surtees.  The  habits  of  cheese¬ 
paring  and  flint-skinning  which  the  pair  acquired  at 
their  start  were  never  lost  in  after  years  ;  and  it  is  well 
known  that  when  Lord  Eldon  went  back  to  town  on  one 
occasion,  Lady  Eldon  had  the  shoes  taken  off  his  pony. 


1  See  post ,  Chap.  VIII . 
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and  locked  them  securely  in  her  desk,  to  prevent  wear 
and  tear  meantime.  Not  only  did  he  save  the  bulk  of 
great  earnings  at  the  bar,  but  those  also  he  had  as  chan¬ 
cellor  ;  and  for  some  twenty  years  he  had  from  $20,000  to 
$30,000  a  year  ;  for  in  those  days  the  chancellor  was 
largely  paid  by  fees,  which  were  enormous.  Besides  all 
this,  the  bulk  of  the  fortune  of  his  brother,  Lord  Stowell, 
the  pillar  of  international  law,  ultimately  came  to  swell 
the  Eldons’  wealth.  Lord  Stowell,  as  judge  of  the  court 
of  admiralty  during  the  long  war  period,  positively  coined 
money  ;  and  he  too  was  exceedingly  careful  of  what  he 
got.  No  member  of  the  family  has  since  been  conspic¬ 
uous  for  ability.  The  present  earl,  who  is  grandson  of 
the  chancellor,  is,  like  his  father  before  him,  a  quiet 
country  gentleman  whose  voice  is  never  heard  in  the 
councils  of  the  nation. 

§  140.  Ellenborough. 

Lord  Ellenborough  (Edward,  son  of  Dr.  Law,  Bishop 
of  Carlisle)  was  born  in  1750,  and  died  in  1818.  In  1782, 
he  married  a  beautiful  heiress,  descendant  of  Sir  Thomas 
More,  and  soon  after  succeeded  in  the  defense  of  War¬ 
ren  Hastings,  against  Burke,  Fox,  Sheridan,  Windham 
and  Gray.  He  was  the  author  of  the  bloody  statute,  43 
Geo.  III.,  c.  58,  which  created  ten  new  capital  felonies  on 
five  days’  notice.  As  late  as  1810,  he  resisted  abroga¬ 
tion  of  the  penalty  of  death  for  stealing  in  shops  to  the 
value  of  five  shillings.  In  1802,  he  was  made  chief  jus¬ 
tice  of  the  King’s  Bench,  succeeding  Kenyon. 

Lord  Ellenborough’s  attempt  to  ridicule  a  Quaker  has 
not  greatly  benefited  his  reputation  for  breadth  or  can¬ 
dor.  The  Quaker  was  dressed  in  the  ordinary  costume 
of  the  world  ;  the  judge  blurted  out  :  “Do  you  mean 
to  impose  on  the  court  by  appearing  before  us  in  the  dis¬ 
guise  of  a  reasonable  being  ?  ”  On  one  occasion,  suspect¬ 
ing  a  witness  of  perjury,  he  exclaimed  :  “You  fellow, 
your  swearing  is  a  waste  of  wickedness.” 

His  contempt  for  rhetoric  was  notorious.  He  once 
satirized  a  barrister  by  asking  him  to  wait  till  he  wrote 
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down  the  latter’s  assertion.  He  then  read  as  follows  : 
“An  estate  in  fee-simple  is  the  highest  estate  known  to 
the  laws  of  England.”  He  then  added  with  mock  polite¬ 
ness  :  “  The  court  is  indebted  to  you  for  the  informa¬ 
tion.”  Another  barrister  happening  to  make  a  pathetic 
remark,  the  judge  interrupted:  “Are  we  not,  sir,  now 
rather  getting  into  the  high  sensational  latitudes  ?  ” 
Another  barrister  happened  to  say  :  “  It  is  written  in 
the  large  volume  of  nature.”  “  At  what  page  ?”  gravely 
inquired  the  judge,  taking  up  his  pen. 

In  a  libel  suit,  Ellenborough,  in  instructing  the  jury, 
charged  Lord  Brougham  with  “imbibing  the  noxious 
spirit  of  his  client.”  Brougham  retorted:  “No  man 
shall  call  in  question  my  principles.  It  is  not  to  those 
who  clamor  out  their  professions  from  high  places  that 
credit  will  be  given  for  the  sincerity  of  their  professions.” 
A  man  named  Hone,  on  trial  upon  a  charge  of  ridiculing 
the  Christian  religion,  was  his  own  defender,  and  was 
outrageously  interrupted  and  abused  by  Ellenborough. 
Hone  quietly  answered:  “My  lord,  you  are  not  my 
judge,  but  these  are  my  judges,” — turning  to  the  jurors. 
They  acquitted  him. 

It  was  said  of  Lord  Ellenborough  that  he  erred  as 
much  in  haste  as  Lord  Eldon  did  in  procrastination.  He 
was  corpulent  and  ungraceful.  At  Guildhall,  he  once 
cleared  a  calendar  of  588  causes.  Talfourd  said  “  he 
rushed  through  the  list  like  an  elephant  through  a  sugar 
plantation.”  He  died  sixty-eight  years  old,  leaving  five 
sons  and  five  daughters.  He  was  reputed  to  be  parsimoni¬ 
ous  ;  he  left  a  fortune  of  £210,000.  It  has  been  said  that 
the  resignation  and  death  of  Lord  Ellenborough  were 
hastened  by  his  apprehension  that  in  summing  up 
a  certain  case,  he  had  done  injustice  to  Lord  Cochrane, 
afterwards  Earl  of  Dundonald. 

The  “indenture  ”  pun  is  credited  to  Lord  Ellenborough. 
It  is  notorious  that  both  he  and  Lord  Eldon  were  turned 
out  of  the  Lincoln’s  Inn  military  corps  for  their  awk¬ 
wardness.  He,  being  once  reprimanded  by  the  drill  ser¬ 
geant  for  not  presenting  a  straight  front,  replied  :  “We 
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are  not  accustomed  to  keeping  military  step,  as  this  in¬ 
denture  witnesseth.” 

In  England,  as  is  well  known,  the  outward  and  visi¬ 
ble  sign  of  judicial  acumen  is  the  wig.  On  one  occasion, 
Lord  Ellenborough  consented  to  take  his  wife  with  him 
on  circuit,  upon  the  express  condition  that  the  carriage 
was  not  to  be  encumbered  with  bandboxes.  After  they 
had  proceeded  some  distance,  he  happened  to  hit  his  foot 
against  something  in  the  carriage,  and  judicially  divin¬ 
ing  it  to  be  a  bandbox,  instantly  pitched  it  out  of  the 
window.  His  lordship  sternly  commanded  the  coach¬ 
man  to  drive  on  ;  and  the  bandbox,  as  an  object  of  inter¬ 
dicted  recovery,  ignominiously  subsided  into  a  ditch  by 
the  roadside.  The  shire  town  was  reached  and  his  lord- 
ship  proceeded  to  the  attiring-room  and  arrayed  himself 
in  his  gown.  Soon  he  was  petulantly  asking:  “Where 
is  my  wig  ?  Where  is  my  wig  ?  ”  “  My  Lord,”  said  the 

attendant,  “  it  was  thrown  out  of  the  carriage  window.” 1 

§  141.  Ellsworth. 

Oliver  Ellsworth  was  born  in  1745,  and  died  in  1S07. 
He  graduated  at  Princeton  in  1766.  He  paid  the  debts 
incurred  in  his  education  by  cutting  lumber  and  floating 
it  from  Windsor  to  Hartford.  He  was  admitted  to  the 
bar  in  1771,  and  for  three  years  daily,  during  court  season, 
walked  ten  miles  to  Hartford  ;  his  professional  income 
being  but  three  pounds  per  annum.  But  succeeding  in 
a  prominent  case,  his  practice  increased  until  (according 
to' Noah  Webster,  then  a  student  in  his  office)  his  docket 
frequently  numbered  over  a  thousand  cases.  In  1775, 
he  was  appointed  attorney-general  of  Connecticut.  In 
the  Continental  Congress  he  served  on  the  marine  com¬ 
mittee.  He  was  a  delegate  to  the  Constitutional  Con ven- 

5  A  lady,wifeof  a  judge, — no  matter  whom, — and  “  more  Amazonian 
in  will  than  in  build,”  to  whom  the  writer  once  narrated  the  incident, 
remarked  that  had  she  been  Lad y  Ellenborough,  and  no  prisoners  wait¬ 
ing  to  be  released  from  the  dock,  she  would  have  pitched  the  old  fool 
out  after  the  bandbox,  and  made  him  trudge  the  rest  of  the  journey  on 
foot. 
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tion  of  1787,  and  one  of  the  two  first  senators  from  Con¬ 
necticut.  In  1796,  lie  was  appointed  chief  justice  of  the 
Federal  Supreme  Court.  In  1799,  President  Adams  ap¬ 
pointed  him  a  commissioner  (with  Patrick  Henry  and 
Governor  Davie)  to  adjust  certain  difficulties  with  France  ; 
which  negotiation  was  accomplished  in  1800,  Napoleon 
being  then  at  the  head  of  the  new  republic.  He  was  de¬ 
tained  by  ill-health,  and  sent  home  his  resignation  of  the 
chief -j  usticeship. 

Erskine,  Ld.  Ch.,  as  Lawyer.  (See  §  509.) 

Field,  J.,  as  Lawyer.  (See  §  512.) 

§  142.  Finch. 

Francis  Miles  Finch  was  horn  in  1827,  and  graduated 
at  Yale  in  1819.  In  1882,  he  was  made  a  judge  of  the 
New  York  Court  of  Appeals.1  He  immediately  became 
noted  for  the  model  rhetoric  of  his  judicial  opinions. 
Here  is  an  extract  from  that  in  a  case  in  1882, 2  turning 
upon  general  repute  in  evidence,  where  a  man  passed  as 
a  husband  under  an  asssumed  name  in  one  part  of  the 
city,  and  as  a  bachelor  under  the  real  name  in  another 
part  : — 

“It  is  over  this  cohabitation  and  its  true  character 
and  meaning  that  the  controversy  arises.  So  far  as  we 
know,  the  association  began  when  the  plaintiff  was  young, 
and  the  decedent  in  middle  life,  and  continued  until  he 
fell  dead,  an  old  man  of  seventy-six.  It  lasted  without 
break  or  interruption.  It  survived  the  loss  of  youth  and 
its  attractions  ;  it  ran  on  through  sickness,  paralysis,  and 
some  degree  of  mental  weakness  \  it  showed  no  trace  of 
the  satisfied  passion  that  tires  of  its  victim  and  abandons 
her  for  new  temptation  ;  it  did  not  change  when  the  girl 
had  grown  into  the  matron  and  become  deaf  and  lame  ; 
it  stayed  with  the  tenacity  of  love  and  duty,  remaining 
patient  and  faithful  until  death.  It  is  argued  with  great 
force  that  if  this  relation  was  that  only  of  lover  and 
mistress,  it  approached  strangely  near  to  matrimonial 
truth  and  devotion,  and  gave  to  unlawful  lust  an  endur¬ 
ance  and  virtue  not  common  or  expected.  .  .  . 

1  See  phot.,  2  Gr.  Bag,  321.  2  Badger  v.  Badger,  88  N.  Y.  546. 
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“  In  the  general  repute  surrounding  them,  the  slow 
growth  of  months  and  years,  the  resultant  picture  of 
forgotten  incidents,  passing  events,  habitual  and  daily 
conduct,  presumably  honest,  because  disinterested,  and 
safer  to  be  trusted  because  prone  to  suspect,  we  are  en¬ 
abled  to  see  the  character  of  the  cohabitation,  and  to 
discern  its  distinctive  features.  It  is  for  that  reason  that 
such  general  repute  is  permitted  to  be  proven.  It  sums 
up  a  multitude  of  trivial  details.  It  compacts  into  the 
brief  phrase  of  a  verdict  the  teaching  of  many  incidents 
and  the  conduct  of  years.  It  is  the  average  intelligence 
drawing  its  conclusion.  ...” 

Judge  Finch  is  the  author  of  several  popular  college 
songs  :  the  smoking  song,  “  Floating  away,”  etc.  ;  also 
“Come,  brothers,  swell  the  anthem  glorious”  (set  to 
“  Crambambuli  ”)  ;  also  “What’s  afloat  ”  (set  to  a  Wei¬ 
mar  Folk  Song)  ;  also  the  Fairies’  Song  (set  to  Bruce’s 
Address);  also  “When  gleam  the  pale  stars”  (set  to 
Lutzow’s  Hunt) ;  also  The  Old  Men’s  Song,  the  prettily 
dreamy  music  to  which  was  composed  by  Prof.  Karl  P. 
Harrington  of  the  Xi  chapter  of  the  same  Greek-letter 
society  as  Judge  Finch.  For  the  following  extracts 
therefrom  we  are  indebted  to  a  beautiful  music  volume 
entitled  “  Songs  of  the  Psi  Upsilon  Fraternity  ”  : — 

“  Through  haze  of  summers  flown, 

And  numerous  as  their  blooms. 

Far  back  to  youth’s  warm  zone, 

We  look  from  winter  glooms.  .  .  . 

“  There’s  fall  of  frost  on  hair  ; 

Too  quick  the  old  tears  start  : — 

But  Memory  yet  is  fair, 

And  young  the  faithful  heart.  .  .  . 

“  If  Age  has  drowned  our  joys, 

And  Hope  gloomed  into  truth, 

At  least  to-night,  dear  boys, 

You  bring  us  back  our  youth.  .  .  . 

“  The  laugh  comes  bubbling  back  ; 

The  sound  of  waves  at  play  ; 
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The  smiling  jest  ;  and  track 

Through  gold  of  cloudless  day.  .  .  . 

“  But  frown  the  solemn  years, 

And  bar  escape  of  smile, 

And  grave  among  the  cheers, 

Comes  hack  our  age  the  while.  .  .  . 

“  So  Youth  shall  soften  Age, 

And  Age  cool  youthful  fire, 

Till  Time  shall  turn  last  page, 

And  with  last  line  expire.  ...” 


§  143.  Folger. 

Charles  J.  Folger  was  born  at  Nantucket  in  1818.  In 
1831,  the  family  removed  to  Geneva,  N.  Y.,  and  at  the 
college  there  (now  Hobart)  he  graduated  in  1836.  He 
was  admitted  to  the  bar  in  1839.  In  1844,  he  was  ap¬ 
pointed  judge  in  the  Ontario  County  Common  Pleas,  and 
in  1851,  county  judge.  In  the  N.  Y.  Constitutional  Con¬ 
vention  of  1867,  he  was  chairman  of  the  judiciary  com¬ 
mittee.  In  the  N.  Y.  senate,  he  was  the  author  of  the 
protective  labor  bill,  and  was  noted  for  his  moral  courage 
in  the  Vanderbilt-Gould  railroad  contest  in  1867,  and  later 
in  the  Tweed  tax-levy  contest.  In  1869,  President  Grant 
appointed  him  Federal  treasurer  at  New  York  City.  In 
1870,  he  was  made  an  associate  judge  of  the  N.  Y.  Court 
of  Appeals,  and  in  1880,  succeeded  Chief  Justice  Church, 
deceased,  but  he  resigned  in  1881  to  become  secretary  of 
the  treasury  in  President  Arthur’s  administration.  In 
18S2,  he  was  nominated  for  governor  by  the  Republican 
convention,  but  partly  through  injudicious  domination 
by  certain  party  leaders  at  Washington,  and  partly 
through  his  unpopularity  in  New  York  City  rascaldom,  he 
was  defeated  by  Grover  Cleveland.  To  this  defeat,  some 
of  Judge  Folger’s  friends  attributed  his  loss  of  health 
and  his  consequent  death  in  1884.  But  Editor  Browne, 
who  knew  him  intimately,  thinks  otherwise.1 

On  his  resignation  of  the  chief  justiceship,  he  received 
from  his  associates  a  letter  most  touchingly  expressing 

1  See  editorials  on  his  death,  30  Alb.  L.  J.  201,  284. 
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regret  at  the  parting,  and  at  the  loss  to  the  court,  and 
tendering  best  wishes,  etc.  “  .  .  .  The  forty  volumes  of 
New  York  Reports  testify  to  your  faithfulness  and  learn¬ 
ing.”  He  answered  as  follows  :  “  My  brethren — for  so  I 
will  call  you  yet  awhile — your  note  of  the  tenth  instant 
touches  me  deeply.  Its  words  of  praise  I  will  ever  prize, 
for  I  know  you  so  well  as  to  know  that  you  are  not  apt 
to  take  the  names  of  things  in  vain.  Besides  that,  I  may 
say  to  each  of  you  the  verse  long  ago  spoken  : — - 

“  Laetus  sum,  laudari  me  abs  te,  pater,  laudato  viro.”  1 

“  ‘The  forty  volumes  of  New  York  Reports,’  they  do 
indeed  testify  (I  may  say  it  now)  to  an  unremitting 
judicial  labor  that  has  seldom  been  outstripped  ;  and  the 
sad  memorials  that  appear  in  four  of  them  tell  too  how 
often  vigor  of  body  yielded  under  strain  of  mind.  The 
many  opinions  of  all  the  seven  are  there  as,  finished,  they 
left  their  hands.  But,  as  no  one  may  know,  by  looking 
on  a  work  of  art,  the  manifold  deft  touches  that  brought 
it  to  completeness,  so  no  one  can  tell  the  thought,  the 
care,  the  toilsome  passage  through  perplexities,  the  labor¬ 
ious  search  for  precedents,  the  doubt,  the  deliberation, 
the  conference  with  fellows,  the  nice  poising  of  reasons 
that  led  up  to  the  laconic,  yet  weighty  conclusions,  ‘judg¬ 
ment  should  be  affirmed’ or  ‘judgment  should  be  re¬ 
versed.’ 

“But  the  dearest  of  my  recollections  of  the  Court  of 
Appeals  will  be  of  the  harmony  of  intercourse,  the  uni¬ 
form  courtesy,  the  mutual  confidence,  the  unvarying 
respect  for  one  another,  the  cordial  appreciation,  the 
brotherly  love,  that  held  us  in  happy  personal  and  official 

1  From  the  play,  “  Hector,”  by  Cneus  Neevius. 

“My  spirits,  sire,  are  raised 
Thus  to  be  praised  by  one  the  world  has  praised.” 

It  recalls  a  passage  in  aged  Lord  Mansfield’s  letter  in  1791,  to  Chief 
Justice  M’Kean,  prefacing  1st  Dallas’  Reports  :  “  .  .  .  My  mind  is  open 
to  that  sensibility  which  praise  from  the  praiseworthy  never  fails  to  give 
— Laus  laudari  a  te." 
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relations.  "When  I  reflect  on  all  these  things,  I  wonder 
almost  to  sobbing,  that  I  could  have  been  led  to  give  up 
the  place  of  formal  Head  of  such  a  Court,  the  nominal 
Chief  of  such  a  body  of  judges.  ...” 

It  is  understood  that  the  exquisite  memorial  to  Judge 
Grover 1  was  from  the  pen  of  J udge  Folger.  Its  character 
painting  has,  perhaps,  never  been  surpassed  by  any 

writer  of  English.2 

Fuller,  C.  J.,  as  Lawyer.  (See  §  514.) 

Gibbs,  C.  J.,  as  Lawyer.  (See  §  515.) 

§  144.  Gibson. 

John  B.  Gibson  was  born  in  1780,  and  died  in  1853. 
In  1812,  he  was  appointed  a  judge  of  the  Tioga  County 
(Pa.)  Court  of  Common  Pleas  ;  in  1816,  a  judge  of  the 
Pennsylvania  Supreme  Court  ;  and  in  1827,  the  chief 
justice.  D.  P.  Brown  tells  us3  that  he  was  six  feet 
four  inches  tall,  and  very  prepossessing  ;  but  he  was  not 
a  good  nisiprius  judge.  Often  when  the  bar  supposed 
he  was  closely  noting  the  evidence,  he  was  writing  poetry 
or  drawing  a  fancy  sketch.  He  once  playfully  remarked 
that  he  had  reached  the  last  object  of  his  highest  ambi¬ 
tion  ;  namely,  “  To  be  able  to  keep  my  eye  fixed  on  a  dull 
speaker,  while  my  thoughts  are  employed  with  more 
agreeable  objects,— this  is  certainly  a  great  judicial 
triumph.”  He  liked  the  law  as  a  science,  but  abhoriedit 
in  its  practical  and  minute  details.  One  day  as  the  court 
was  about  to  rise,  he  expressed  unwillingness  to  listen  to 
a  petition  for  quo  warranto.  The  zealous  young  advo¬ 
cate  replied  :  “  I  have  a  constitutional  right  to  speak.” 
“  That  is  true,”  said  Gibson,  “but  the  constitution  does 
not  compel  us  to  listen  ;  but  if  you  insist  upon  it,  go  on, 
and  as  Sir  Toby  Belch  says,  ‘Be  curst  and  brief.’” 

An  act  of  his  life  that  was  perhaps  subject  to  criti¬ 
cism  was  followed  by  an  amusing  coincidence.  The 
Pennsylvania  constitution  of  1838  substituted  a  judicial 

>  59  N.  Y.  663. 

2  See  Judge  Andrews’  Harvard  address  on  Judge  Folger,  in  1885,  32 

Alb.  L.  J.  33. 

3  1  Forum,  428. 
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term  for  life  appointments  ;  the  commissions  to  expire  at 
intervals  of  three  years  in  the  order  of  seniority.  By  re¬ 
signing,  he  would  hold  the  longest  term — fifteen  years. 
Wm.  A.  Porter  thinks  the  proposal  came  from  Judge 
Gibson’s  associates  ;  he  resigned,  and  was  immediately 
reappointed  by  Governor  Ritner.  Soon  afterwards  he 
attended  an  Episcopal  service  in  Philadelphia.  The 
clergyman’s  text  was  II.  Kings  xx.  6  :  “I  will  add  unto 
thy  days  fifteen  years.” 

He  was  an  expert  violinist.  Entering  the  bar-room 
of  a  hotel  at  Williamsport,  one  morning,  and  observing 
a  violin,  he  picked  it  up  and  drew  from  it  an  exquisite 
harmony.  A  gentleman  reminded  him  it  was  the  Lord’s 
day;  he  relinquished  it,  and  apologized  for  his  forgetful¬ 
ness.  Much  to  the  judge’s  annoyance  a  political  adver¬ 
sary  published  in  a  newspaper  a  highly  colored  account 
of  the  incident.  He  published  in  a  rival  journal  an  ex¬ 
planation,  excusing  himself  by  alleging  that  he  had 
forgotten  the  day.  A  few  years  afterwards,  one  of  his 
associates  was  brought  before  a  committee  of  the  Legis¬ 
lature  upon  a  charge  of  incompetency  on  the  ground  of 
want  of  memory  and  of  judgment.  Chief  Justice  Gibson 
was  subpoenaed,  and  reluctantly  compelled  to  give  evi¬ 
dence  tending  to  support  the  charge.  The  associate  cross¬ 
examiner  put  this  rather  ad  hominem  question:  “You 
say  you  consider  my  judgment  and  memory  to  be  im¬ 
paired  ;  pray,  sir,  did  you  ever  know  me  to  he  guilty  of 
the  weakness  and  folly  of  answering  a  paragraph  in  an 
obscure  country  newspaper,  charging  me  with  playing 
the  fiddle  on  Sunday,  and  to  put  my  defense  on  the  ground 
of  my  having  forgotten  the  day?”  The  proceedings 
were  abandoned. 

One  of  his  many  impulsively  generous  acts  was  the 
presentation  of  the  portrait  of  her  father  to  the  daughter 
of  his  deceased  associate,  Judge  Kennedy.  Another  was 
his  erection,  in  a  burial-place  in  Harrisburg,  of  a  tasteful 
monument  (to  the  senior  Jefferson,  died  1832),  with  the 
inscription  :  “  To  J oseph  J efferson,  the  comedian.  ‘  Alas, 
poor  Yorick  !  I  knew  him  well  ;  he  was  a  fellow  of  in- 
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finite  humor.’”  The  chief  justice  was  eminent  as  a 
Shakespearean  authority. 

§  144a.  Gray. 

Horace  Gray  was  born  in  1828,  graduated  at  Harvard 
in  1815,  and  was  admitted  to  the  bar  in  1851.  He  re¬ 
ported  the  sixteen  volumes  of  Massachusetts  Reports 
between  1851  and  1861.  In  1861,  he  became  a  justice  of 
the  Massachusetts  Supreme  Court,  and  in  1873,  the  chief 
justice.  In  1881,  he  became  a  justice  of  the  Federal 
Supreme  Court.  Many  of  his  Massachusetts  opinions 
evinced  remarkable  historical  research.  Many  of  those 
in  the  United  States  Reports  are  elaborate  and  strong  ; 
notably  those  on  the  legal  tender  acts  in  times  of  peace, 
the  conflict  of  laws,  the  mill  acts,  the  powers  of  courts- 
martial,  exemption  of  State  property  from  State  taxation, 
etc.  Occasionally  his  and  Chief  Justice  Waite’s  com¬ 
bined  dissenting  opinions  have  been  followed  by  a  State 
court.1 

§  144b.  Grover. 

Martin  Grover,  one  of  the  justices  of  the  New  York 
Court  of  Appeals,  died  in  1875.  A  law  journal  in  1887  2 
recalled  that  he  had  a  dreadful  habit  of  sitting  up  at 
night,  and  reading  the  record  for  the  next  day’s  argu¬ 
ment,  and  then  there  was  frequently  a  circus.  “  I  guess 
you  had  better  skip  down  to  the  seventh  point,”— he 
called  it  “pint  ”  1 “I  don’t  think  there’s  much  in  that 
point.”  .  .  .  “We  once  heard  ‘Mart’  say  to  a  coun¬ 
selor  who  had  cited  a  long  list  of  cases  to  one  point,  ‘  I.  he 
court  cannot  look  at  all  these  cases,  you  know.  You 
pick  out  three  or  four  that  you  set  the  most  store  by,  and 
we’ll  try  to  look  at  ’em.’”  Occasionally  counsel  would 
give  him  as  good  as  he  sent.  An  attorney,  in  replying  to 
a  point  made  on  the  argument  and  not  in  the  brief,  said: 
“I  say,  aS  his  Honor,  Judge  Grover,  frequently  observes, 
‘I  don’t  think  there’s  much  in  that  pint.’”  Grover  was 
visibly  annoyed,  and  the  rest  of  the  judges  could  hardly 


1  See  Asher’s  Case,  §  97,  ante . 


2  36  Alb.  L.  J.  2. 
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conceal  their  merriment.  But  the  joke  was  on  the  face¬ 
tious  counsel  when  the  court  beat  him  on  that  very 
“pint.” 

“Judge  Grover  was  a  delightful  talker.  His  laugh 
was  electrical.”  So  says  I.  B.  Proctor  in  an  article  in 
1887,  on  Grover  and  Chief  Justice  Sanford  E.  Church.1 
He  also  says  therein  :  “  As  politicians,  Church  and  Grover 
knew  how  to  catch  the  tune  of  the  times.”  He  adds  an 
interesting  statement  of  Grover’s  career  in  Congress  in 
1815,  on  the  Wilmot  proviso,  etc. 

§  145.  Hale. 

Sir  Matthew  Hale  was  horn  in  1609,  and  died  in  1676. 
He  was  appointed  by  Cromwell,  in  1653,  judge  of  the  Com¬ 
mon  Bench,  and  by  Charles  II.,  in  1671,  lord  chief  jus¬ 
tice  of  England.  His  mind  was  an  extraordinary  medley 
of  judicial  acumen  and  puerile  superstition.  He  had 
studied  for  the  ministry,  but  a  theatrical  company  coming 
to  Oxford  turned  his  head.  Afterwards  there  was  a  reac¬ 
tion,  and  he  became  a  great  preciscian.  He  was  once 
riding  for  pleasure  on  a  Sunday,  and  his  horse  became 
lamed — as  he  believed — supernaturally.  Had  it  been  on 
the  seventh  instead  of  the  first  day,  perhaps  he  would 
have  decided  that  the  Jewish  Sabbath  command  had 
never  been  repealed  by  “  God  in  history.” 

At  the  trial  of  two  widows  of  Lowestoft  in  Suffolk, 
namely,  Rose  Callender  and  Amy  Duny,  at  Bury  St. 
Edmunds,  at  the  spring  assizes  in  1664,  on  a  charge  of 
bewitching  two  children  of  Samuel  Pacy,  Hale  instructed 
the  jury  that  witches  do  exist  :  “For,  firstly,  the  Scrip¬ 
tures  have  affirmed  so  much  ;  secondly,  the  wisdom  [sfc] 
of  all  nations  hath  provided  laws  against  such  persons 
which  is  an  argument  of  their  confidence  of  such  a  crime.” 
The  jury  did  not  venture  into  contempt  of  his  instruc¬ 
tion  that  such  laws  are  not  the  product  of  lamentable 
reason-repression,  and  found  the  poor  woman  guilty. 
Hale  s  abominable  sentence  of  death  was  executed. 

His  “History  of  the  Common  Law ”  and  his  “Pleas 


1  36  Alb.  L.  J.  4. 
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of  the  Crown  ”  have  been  of  great  service  to  the  legal 
profession.  His  religious  writings  are  “  sweet  ”  reading 
• — in  more  aspects  than  one.  In  Bishop  Burnet’s  edition 
thereof 1  Hale  congratulates  a  son  on  recovery  from  the 
smallpox,  and  directs  him  to  “  read  often  and  atten¬ 
tively  the  33d  chapter  of  Job  from  the  beginning  to  the 
end.”  Hale’s  essay  “Concerning  the  Works  of  God  ”  2 
affords  the  following  sample  of  style — the  nutritious¬ 
ness  of  the  matter  may  depend  on  the  condition  of 
the  reader’s  gizzard: — “The  work  of  His  providence  is 
of  two  kinds,  videlicet ,  first  the  general  providence  that 
concerns  the  universe,  and  the  particular  beings  therein, 
as  they  are  exertions  of  the  Divine  providence,  videlicet : — 

“1.  The  common  influx,  whereby  everything  is  pre¬ 
served  in  genere  entis ;  and  in  the  particular  nature  of 
ens  tale. 

“2.  The  gubernation  or  regiment  of  everything. 

“  The  special  work  of  Divine  providence  is  that  which 
relates  to  intellectual  natures  ;  videlicet,  angels  or  men.” 

A  little  further  on  Sir  Matthew  informs  us  that  God’s 
knowledge  is  not  “such  as  arisetli  from  the  impression 
that  the  scibile,  or  thing  known,  makes  upon  the  intel¬ 
lect  ;  ”  nor  is  it  “a  discursive  or  rational  knowledge  ;  ” 
nor  yet  is  it  “  properly  an  intuitive  knowledge.”  Fore¬ 
seeing  that  his  readers  will  here  stammer  in  awe : 
“Wh-wh-what  is  it,  then?”  he  vouchsafes  the  follow¬ 
ing  gracious  illumination: — “To  put  a  period  to  our 
progression,  even  negative,  in  this  inquiry  into  the  Divine 
knowledge, — His  understanding  is  perfect,  unsearchable, 
and  which  is  more  than  all  we  else  can  say,  His  under¬ 
standing  is  infinite,  exceeding  the  very  compass  of 
scibilia  themselves,  so  far  as  they  have,  or  indeed  can 
have,  any  actual  existence  ;  for  that  which  is  potentially 
infinite  is  nevertheless  impossible  to  be  actually  infinite.” 

Whether  or  not  an  admonition  to  read  this  indigest¬ 
ible  essay  was  added  to  the  poor  boy’s  afflictions,  Bishop 
Burnet  omits  to  report ;  nor  are  we  told  if  Hale  ever 
heard  the  Scotchman’s  definition  of  “  meattyphysic.” 

2  Id.  p.  366. 


i  Vol.  1,  p.  227. 
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In  “The  Bar,”  etc.,  an  anonymous  poem  published 
in  1826,  Hale  was  described  as  follows  : — 

“  Thus  ignorant,  tho’  learned,  and  weak,  tho’  wise, 

He  viewed  things  often  with  distorted  eyes, 

And  truth  or  error,  right  or  wrong  surveyed, 

As  reason  ruled,  or  superstition  swayed  ; 

Now  shining  forth  without  a  fleck  or  flaw, 

A  luminous  expounder  of  the  law, 

In  wisdom’s  vast  and  various  treasures  rich, — 

Now — hanging  an  old  woman  for  a  witch.” 

Still,  one  is  inclined  to  judge  him  leniently,  and  to 
say  with  Wordsworth, 

“  Those  old  credulities  to  Nature  dear 
Shall  they  no  longer  bloom  upon  the  stock 
Of  history  ?  ” 

or  with  Burns, 

“  When  ranting  round  in  pleasing  ring 
Religion  may  be  blinded  ; 

Or  if  she  give  a  random  string, 

It  may  be  little  minded  ; 

But  when  in  life  we’re  tempest-driven, 

Our  conscience  but  a  canker — 

A  correspondence  fixed  wi’  Heaven 
Is  sure  a  noble  anchor.” 

§  146.  Hardwicke. 

Philip  Yorke,  first  Earl  of  Hardwicke,  was  born  in 
1690,  and  died  in  1764.  His  only  educational  advantage, 
before  becoming  a  student  in  the  Middle  Temple,  was 
that  of  a  private  school  at  Bethnal  Green.  He  was  tutor 
of  the  sons  of  Lord  Chancellor  Macclesfield.  In  1733,  he 
was  made  lord  chief  justice  of  the  King’s  Bench,  and  in 
1737,  lord  chancellor.  He  was  made  Earl  of  Hardwicke 
and  Viscount  Royston  in  1754.  His  second  son,  Charles 
Yorke,  Lord  Morden,  was  made  lord  chancellor  in  1770, 
but  died  a  few  days  afterward  ;  probably  by  suicide, 
upon  being  deserted  by  certain  Whig  friends. 
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§  146a.  Harlan. 

John  Marshall  Harlan  was  born  in  1833,  graduated  at 
Center  College,  Ky.,  in  1850,  and  prepared  for  the  bar  in 
Transylvania  University.  He  practiced  law  in  Louisi¬ 
ana,  but  on  the  outbreak  of  the  Civil  War,  he  returned 
and  commanded  the  10th  Kentucky  (Union)  Infantry. 
He  was  attorney- general  of  Kentucky  from  1863  to  1867. 
In  1877,  he  served  on  the  Louisiana  Commission,  and  in 
the  same  year  became  a  justice  of  the  Federal  Supreme 
Court.  He  has  for  some  years  lectured  on  constitutional 
law  in  Columbian  University.  His  dissenting  opinions 
on  civil  rights  cases  under  the  13th,  14tli  and  15th  amend¬ 
ments  are  notably  strong. 

§  147.  Hatherly. 

Wm.  Page  Wood  was  born  in  1801,  and  died  in 
1881.  In  1824,  at  Trinity,  Cambridge,  he  was 
made  wrangler  and  fellow.  In  1826,  he  published  a 
translation  of  Bacon’s  Novum  Organon.  He  was  made 
solicitor-general  in  1851  ;  lord  justice  of  appeals  in  1868  ; 
and  soon  afterwards  lord  chancellor,  taking  the  title 
Baron  Hatherly.  He  was  noted  for  the  purity  of  his 
character.  He  had  more  ability  as  an  expounder  than 
brilliance. 

One  day  Hatherly,  when  attending  the  Queen  as  lord 
chancellor,  was  bidden  to  stay  as  her  guest  after  the  busi¬ 
ness  was  finished.  Observing  him  to  hesitate,  she  asked 
him  to  explain.  He  answered  :  “This  is  the  first  occa¬ 
sion,  your  Majesty,  on  which  I  have  passed  twenty-four 
hours  away  from  Lady  Hatherly.”  The  Queen  gra¬ 
ciously  bade  him  depart,  and  the  next  time  the  lord 
chancellor  came,  to  bring  Lady  Hatherly. 

Hawkins,  J.,  as  Lawyer.  (See  §  522.) 

§  148.  Holt. 

John  Holt  was  bom  1642,  and  died  in  1709.  He  was 
made  chief  justice  of  the  King’s  Bench  in  1689.  In  1700, 
he  was  offered  the  lord  chancellorship,  but  declined  it. 
In  his  college  days  he  was  rather  frolicsome  and  improvi¬ 
dent.  In  one  of  his  rambles  he  found  himself  at  a  small 
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inn  and  without  money.  The  landlady’s  daughter  was 
suffering  from  an  ague  fit  which  had  baffled  the  doctors. 
Holt  professed  to  cure  her  by  a  talisman,  and  scribbling 
a  few  Greek  words  on  a  piece  of  parchment,  directed  that 
it  be  tied  around  the  patient’s  arm.  Either  faith  or  acci¬ 
dent  effected  a  cure.  The  grateful  mother  declined  pay¬ 
ment  of  any  bill  against  the  young  guest.  Forty  years 
afterwards,  a  poor  old  woman  was  brought  before  him 
charged  with  witchcraft  ;  the  overt  act  being  the  posses¬ 
sion  of  a  spell.  The  implement  of  mischief  was  un¬ 
wrapped  and  passed  to  the  chief  justice  for  inspection. 
It  was  the  identical  piece  of  parchment  he  had  given  to 
the  landlady.  He  confirmed  her  story  to  the  jury,  and 
she  was  instantly  acquitted.  This  was  the  last  trial  for 
witchcraft  ever  had  in  that  part  of  the  country. 

Inglis,  C.  J.,  as  Lawyer.  (See  §  528.) 

§  149.  Jay. 

John  Jay  was  born  in  1745,  and  died  in  1829.  In  the 
first  Philadelphia  Congress,  he  drafted  the  “Address  to 
the  People  of  Great  Britain,”  and  in  the  second  (in  1775), 
the  “  Address  to  the  People  of  Canada  and  Ireland.”  He 
drafted  the  Constitution  of  the  State  of  New  York,  and 
in  1777  was  appointed  the  chief  justice  of  that  State. 
In  1778,  he  was  appointed  minister  to  Spain.  In  1782, 
being  appointed  one  of  the  peace  commissioners,  he  met 
Franklin  in  Paris  ;  Adams  afterwards  arriving  from  Hol¬ 
land.  They  prepared  the  provisional  articles  formally 
embodied  in  the  treaty  of  1783.  On  establishment  of  the 
Constitution  of  1789,  he  was  made  chief  justice  of  the 
Federal  Supreme  Court.  In  1794,  as  special  envoy  to 
Great  Britain,  he  negotiated  “Jay’s  Treaty,”  thereby 
avoiding  a  war  with  that  nation,  and  “  out-generaling 
Lord  Granville.”  On  his  return,  he  served  two  terms 
as  governor  of  New  York.  President  Adams  invited 
him  to  return  to  the  chief -justiceship,  but  he  declined. 

§  150.  Jeffreys. 

George  Jeffreys  was  born  in  1648,  and  died  in  1689. 
On  the  accession  of  James  II.  in  1685,  he  was  created 
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Baron  Wem,  but  he  created  himself  to  all  posterity 
“  The  Infamous  Jeffreys,  Tool  of  the  Stuarts.”  He  was 
made  chief  justice  in  1683,  and  lord  chancellor  in  1685. 
His  doings  will  be  noticed  more  fully  in  our  chapter  on 
treason  cases, — that  of  Algernon  Sidney,  etc.  He  was  a 
heavy  drinker  and  a  great  sufferer  from  the  wages  of 
sin, — gout,  gravel,  etc.  On  the  accession  of  the  Prince 
of  Orange,  he  tried  to  escape  disguised  as  a  sailor,  but 
was  discovered  in  a  beer-liouse  at  Wapping,  by  an  attor¬ 
ney  whom  he  had  abused.  He  died  in  the  Tower. 

When  a  dissolute  youth  he  courted  a  daughter  of  a 
rich  country  clergyman.  She  encouraged  him  in  spite 
of  her  father’s  interdict.  Jeffreys  contrived  to  make  a 
confidante  of  Sarah,  a  cousin  of  hers  living  with  her, 
daughter  of  a  poor  parson  named  Neesham,  and  thus 
corresponded.  An  elopement  was  planned,  but  the  cor¬ 
respondence  was  discovered,  the  daughter  locked  up,  and 
Sarah  turned  out  of  doors.  She  was  handsomer  than 
her  cousin,  and  Jeffreys,  learning  from  her  the  failure  of 
his  scheme,  offered  her  his  hand  and  married  her.  She 
made  an  excellent  wife,  and  he  treated  her  decently 
until  near  the  time  of  her  death,  when  he  became  en¬ 
amored  of  the  lady  who  was  the  second  wife.1 

A  sample  of  the  manners  of  Jeffreys  was  presented 
in  16S5,  in  his  trial  of  Richard  Baxter,  author  of  “  The 
Saints’  Rest,”  on  the  charge  of  sedition.  Mr.  Wallop, 
the  senior  counsel  of  the  defendant,  having  raised  a  good 
point,  Jeffreys,  instead  of  heeding  it,  retorted  :  “Mr. 
Wallop,  I  observe  that  you  are  in  all  these  dirty  causes, 
and  were  it  not  for  you  gentlemen  of  the  long  robe,  who 
should  have  more  art  and  honesty  than  to  support  these 
factious  knaves  by  the  chin,  we  should  not  be  at  the  pass 
we  are  at.”  In  like  manner  the  junior  counsel  was  met 
when  he  raised  a  strong  point  which  Mr.  Wallop  had 
previously  suggested,  but  which  Jeffreys  had  evaded  with 
a  supercilious  compliment,  Jeffreys  screeched  out  at  the 
junior  :  “  Lord,  sir,  you  must  be  cackling  too.  We  told 
you  your  objection  was  very  ingenious.  J hat  must  not 

1  3  Campbell,  Lives  L.  Ch.  592. 
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make  you  troublesome.  You  cannot  lay  an  egg  but  you 
must  be  cackling  over  it.”  Baxter  was  fined  500  marks, 
and  in  default  of  payment  was  imprisoned  eighteen 
months.  Jeffreys  once  interrupted  the  venerable  May¬ 
nard  by  saying  :  “You  have  lost  your  knowledge  of  law  ; 
your  memory  is  failing  through  old  age.”  Maynard 
quietly  answered  :  “Yes,  Sir  George,  I  have  forgotten 
more  law  than  you  have  learned  ;  but  allow  me  to  say  I 
have  not  forgotten  much.” 

§  151.  Jervis. 

An  exemplification  of  extraordinary  judicial  keenness 
was  given  by  Chief  Justice  Jervis.  A  gang  of  blacklegs 
had  fleeced  a  young  lord  out  of  his  property.  The  de¬ 
tectives  had  found  on  one  of  the  prisoners  a  notebook 
with  complicated  gambling  and  horse-racing  accounts 
entered  in  figures,  initials  and  symbols  only.  No  witness 
or  lawyer  could  make  out  their  meaning.  Jervis  in¬ 
spected  the  book  a  moment,  and  then  gave  the  jury  a  de¬ 
tailed  explanation  of  its  contents.  A  pack  of  cards  had 
also  been  taken  from  a  prisoner.  The  London  detectives 
pronounced  it  to  be  a  perfectly  fair  pack.  In  charging 
the  jury,  the  chief  justice  startled  the  audience  by  say¬ 
ing  :  ‘ c  Gentlemen,  I  will  engage  to  tell  you  the  name  of 
every  card  in  this  pack  without  looking  at  the  faces.” 
The  prisoners  turned  pale  as  he  pointed  out  that  on  the 
backs,  which  were  figured  with  wreaths  of  flowers  in 
dotted  lines  all  over,  there  was  a  small  flower  the  number 
and  arrangements  of  the  dots  on  which  designated  the 
card.1  Jervis  was  born  in  1802,  and  died  in  1856.  He 
was  Exchequer  Court  reporter  with  Younge,  etc. 

§  152.  Jessel. 

George  Jessel  was  born  in  1824,  and  died  in  1883. 
“  He  was  a  Hebrew  in  race,  faith  and  communion.” 
He  was  educated  at  University  College,  London.  He 
was  admitted  to  the  bar  in  1847,  was  made  Queen’s  coun¬ 
sel  in  1871,  was  knighted  in  1872,  was  appointed  Master 
of  the  Rolls  in  1873,  and  sworn  of  the  Privy  Council. 
His  income  the  last  two  years,  when  solicitor-general, 

1  Foss,  Biog.  Diet.  J.  Eng.,  at  Jervis,  John,  Earl  of  St.  Vincent. 
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was  £25,000  each  year.  He  was  regarded  as  the  greatest 
equity  lawyer  in  Great  Britain.  He  was  a  judicial  icon¬ 
oclast,  slashing  right  and  left  among  nonsensical 
law  traditions.  One  of  his  earliest  decisions  was  that 
of  the  Epping  Forest  Case.1  His  opinion  therein  (fifteen 
pages  long)  is  a  noteworthy  sample  of  his  incisive  style. 
One  hundred  and  fifty  witnesses  had  been  examined,  and 
the  trial  had  lasted  over  twenty  days.  It  involved  an¬ 
cient  rights  of  twenty  manors,  and  forest  rights  claimed 
to  have  existed  for  centuries.  But  his  judgment  was 
given  orally,  immediately  on  the  conclusion,  and  no  ap¬ 
peal  was  taken.  His  decision  threw  open  to  the  public 
the  largest  forest  in  the  immediate  neighborhood  of 
London.  In  a  decision  in  1879 2  (sustaining  the  power 
of  appointment  of  an  infant  feme  covert),  commenting 
on  an  assertion  in  Sugden  on  Powers,  Sir  George  re¬ 
marked  :  “  If  reason  can  be  found  anywhere  it  seems  to 
be  this  :  that  it  requires  more  discretion  to  dispose  of 
your  own  property  than  to  dispose  of  other  people’s.” 
In  a  decision  in  1879, 3  occur  some  characteristic 
sallies;  e.  g.,  where  he  remarks:  “Under  this  will, 
any  layman  would  understand  that  all  the  children  of 
George  N.  Emmet’s  estate  would  become  entitled  at 
whatever  time  they  were  born  ;  and  in  the  absence  of 
authority,  so  should  I.”  In  another  case,4  on  the  ques¬ 
tion  whether  a  reversionary  interest  in  personalty  should 
be  excluded  from  a  gift  of  “  any  estate  or  interest  what¬ 
ever,”  he  remarks  :  “I  see  no  reason  why  it  should; 
but  not  wishing  to  speak  disrespectfully  of  some  of  the 
decisions,  I  shall  say  nothing  further  about  it.  “There 
is  a  taking  frankness  in  his  defiance  of  authorities,  in  a 
decision  in  1878, 5  and  in  many  other  cases.6 

Jessel  never  quite  broke  off  his  English  habit  of  drop¬ 
ping  the  aspirate.  When  at  the  bar  he  was  once  cross- 
examining  a  French  witness,  through  an  interpreter,  in 

1  London  Sewer  Com’rs  v.  Glasse(1874),  L.  R.  19  Eq.  Cas.  134,  at  p.  148. 

2  Re  D’Angibau,  L.  R.  15  Gh.  Div.  228. 

3  Re  Emmet,  L.  R.  13  Ch.  Div.  484.  4  Jackson’s  Will,  Id.  189. 

6  Re  Nat.  Funds  Assurance  Co.,  L.  R.  10  Ch.  Div.  118,  at  p.  124. 

6  See  his  portrait,  5  Gr.  Bag,  1. 
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a  patent  case,  in  regard  to  a  certain  chemical  compound, 
of  a  poisonous  character.  “  If  you  ’eat  it  ?  ”  asked  Jessel. 
“  Si  vous  Vmangez  f  ”  echoed  the  interpreter.  “  Man- 
gez  !  ”  said  the  witness,  lifting  up  his  hands  in  horror, 
“  mais,  ce  n'est  pas  pour  manger .”  Jessel  inserted  the 
evasive  letter,  and  the  interpreter  proceeded  :  “  Si  vous 
Vechauffez  f  ” 

§  153.  Johnson. 

Sir  Francis  Johnson,  the  Quebec  chief  justice,  who 
died  in  1894,  was  noted  as  a  joker.  One  day  Judge  M., 
of  the  Court  of  Appeals,  meeting  him,  said  :  “  Well, 
Frank,  I  have  just  sustained  a  judgment  of  yours.” 
Instantly  came  response:  “Yes?  Well,  my  dear  M.,  I 
still  think  I  was  right.”  He  once  asked  a  witness  : 
“  Did  you  see  it  done  ?  ”  The  articulation  of  the  witness 
evinced  that  his  early  elocutionary  training  had  been 
neglected  :  “  No,  I  was  not  an  eye-witness  but  an  ear- 
witness.”  “  Ah,”  replied  Sir  Francis,  “  a  near  witness 
and  not  a  nigh  witness  ?  That  is  what  I  call  a  distinc¬ 
tion  without  a  difference.”  On  circuit,  one  night,  stop¬ 
ping  at  a  country  hotel,  he  found  the  supply  of  fire  and 
of  bed-clothes  to  be  as  stingy  as  the  night  was  stinging 
cold.  Even  though  supplementing  them  with  his  over¬ 
coat,  etc.,  he  was  unable  to  get  warmth  or  sleep.  He 
arose,  put  on  his  slippers  and  dressing-gown,  went  into 
the  passage,  and  shouted,  “Fire,  fire,  fire.”  Other  guests 
rushed  out,  and  the  proprietor  came  to  him  panting  and 
ejaculating,  “Where?  where?”  Sir  Francis  replied 
with  a  twinkle  in  his  eye  :  “  That’s  just  what  I  am  try¬ 
ing  to  find.”  A  good  fire  was  at  once  made  in  the  hall, 
and  “tired  nature’s  sweet  restorer,  balmy  sleep,”  ready 
visit  paid. 

§  154.  Jones. 

Sir  William  Jones  was  born  in  1566,  and  died  in  1640. 
He  was  made  a  judge  of  the  King’s  Bench  in  1625.  He 
wrote  some  legal  works  now  hardly  known,  but  gained 
notoriety  by  a  literary  blunder,  in  a  couplet  which  makes 
the  day  foot  up  at  twenty- three  hours  : 
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“  Six  hours  to  law,  to  soothing  slumber  seven, 

Ten  to  the  world  allot,  and  all  to  heaven.” 

His  namesake,  the  eminent  orientalist,  born  in  1746, 
would  perhaps  have  put  “ one ”  for  “all.” 1 

Sir  William  was  also  the  author  of  the  famous  an¬ 
tithesis  : 

“  On  parent  knees,  a  naked  new-born  child, 

Weeping  thou  sat’st  while  all  around  thee  smiled  ; 

So  live  that  sinking  in  thy  last  long  sleep, 

Calm  thou  may’st  smile  while  all  around  thee  weep.” 

§  155.  Kent. 

James  Kent  was  born  in  1763,  was  appointed  chan¬ 
cellor  in  1814,  and  died  in  1847.  He  was  noted  for  the 
purity  of  his  character  no  less  than  for  his  ability  as 
judge,  chancellor  and  commentator.  In  a  letter  to  a 
friend  published  in  the  Southern  Law  Review,2  he  says 
of  his  student  life  at  Judge  Benson’s,  Poughkeepsie  : 
“  Here  I  entered  on  law,  and  was  the  most  modest, 
steady,  industrious  student  that  such  a  place  ever  saw. 
I  read  G-rotius  and  Puffendorf,  and  made  copious  ex¬ 
tracts.  My  fellow-students,  who  were  more  gay  and  gal¬ 
lant,  thought  me  very  odd  and  dull  in  my  taste  ;  hut  out 
of  five  of  them,  four  died  in  middle  life  drunkards.  I 
was  free  from  all  dissipation,  and  chaste  as  pure  virgin 
snow.  I  had  never  danced  or  played  cards,  or  sported 
with  a  gun,  or  drank  anything  but  water.  In  1782,  I  read 
Smollett’s  History  of  England  and  procured,  at  a  farmer’s 
house  where  I  boarded,  Papin’s  dissertation  on  the  laws 
and  customs  of  the  Anglo-Saxons,  I  abridged  Hale’s 
History  of  the  Common  Law  and  the  old  books  of  prac¬ 
tice,  and  read  parts  of  Blackstone  again  and  again.  The 

1  To  Lord  Coke  is  accredited  a  couplet : 

“  Six  hours  in  sleep,  in  law’s  grave  study  six, 

Four  spend  in  prayer,  the  rest  on  nature  fix.  ” 

One  queries  as  to  the  quantity  and  quality  of  the  praying  that  pre¬ 
ceded  Attorney-General  Coke’s  abuse  of  Sir  Walter  Raleigh.  See  post, 

§ 

2  See  6  Alb.  L.  J.  41. 
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same  year  I  procured  Hume’s  History  of  England,  and 
his  profound  reflections  and  admirable  eloquence  struck 
most  deeply  on  my  youthful  mind.  I  extracted  the  most 
admired  parts,  and  made  several  volumes  of  manuscript. 

“  I  was  admitted  to  the  bar  of  the  Supreme  Court  in 
January,  1785,  at  the  age  of  twenty-one,  and  then  mar¬ 
ried  without  one  cent  of  property  ;  for  my  education  ex¬ 
hausted  all  my  kind  father’s  resources  and  left  me  in 
debt  $100,  which  it  took  me  two  or  three  years  to  dis¬ 
charge.  Why  did  I  marry  ?  I  answer  :  At  the  farmer’s 
(Bailey’s)  house  where  I  boarded,  one  of  his  daughters,  a 
little,  modest,  lovely  girl  of  fourteen,  gradually  caught 
my  attention  and  insensibly  stole  upon  my  affections  ; 
and,  before  I  thought  of  love  or  knew  what  it  was,  I  was 
most  violently  affected.  I  was  twenty-one  and  my  wife 
sixteen  when  we  married  ;  and  that  charming  and  lovely 
girl  has  been  the  idol  and  solace  of  my  life,  and  is  now 
with  me  in  my  office  unconscious  that  I  am  writing  this 
concerning  her.  ...” 

Kent  was  noted  among  his  friends,  not  only  for  his 
dry  humor,  but  also  for  his  fondness  of  “Betsey,”  his 
admiration  of  her  practical  sense,  and  his  delight  in  ask¬ 
ing  her  opinion  on  law  questions.  A  law  journal  in  1876  1 
told  the  following  incidents.  Coming  home  one  day  he 
remarked  that  he  was  puzzled  over  the  question  whether 
a  certain  cook-stove  was  a  fixture.  ‘ £  Does  it  bake  well  ?  ” 
she  instantly  asked.  “  Yes,  I  believe  so.”  “  Then,”  said 
she,  “  it’s  a  fixture,  or  ought  to  be.”  In  the  Canandai¬ 
gua  region  they  once  lost  their  way  and  were  compelled 
to  ask  lodgings  at  a  log  cabin.  The  good  woman  received 
them  kindly,  gave  them  supper,  and,  informing  them 
that  her  husband  would  return  late  from  chopping,  gave 
them  her  bed,  and  on  retiring  up  the  ladder,  requested 
Kent  to  let  him  in  and  explain,  etc.  He  placed  a  table 
against  the  door,  as  he  said  to  Betsey,  to  give  time  for 
explanation  “before  the  husband  chops  me  for  being  in 
his  wife’s  bed.”  After  a  while  there  appeared  a  man  in 
a  black  cat-skin  cap  and  a  thunder-cloud  in  his  face. 

1  13  Alb.  L.  J.  206. 
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Kent  hurriedly  exclaimed:  “  My  name  is  James  Kent. 

I  am  chancellor  of  the  State  of  New  York.  The  woman 
in  that  bed  is  my  wife  Betsey.  Your  wife  is  upstairs. 
There  is  your  supper.”  The  plea  was  accepted.  On  an¬ 
other  occasion,  as  he  was  walking  with  Betsey,  they  met 
a  man  whom  he  disliked.  After  he  had  greeted  him,  and 
said,  “  I  am  happy  to  meet  you,”  and  passed  on,  she  ban¬ 
tered  him  for  “hypocrisy.”  “I  was  glad  to  meet  him,” 
said  he,  “hut  I  should  have  been  very  sorry  if  he  had 
been  going  our  way.”  At  another  time,  a  friend,  know¬ 
ing  his  dislike  of  the  politics  of  the  New  York  Evening 
Post,  expressed  surprise  to  find  him  reading  it.  ‘  ‘  Why 
not  ?”  said  he.  “I  want  to  know  what  the  devil  is  doing 
in  the  world  as  well  as  other  people.” 

Ticknor  tells  us  that  on  Kent’s  visit  to  Boston  in  1823, 
at  a  Phi  Beta  Kappa  dinner,  the  toasts  were  on  the  chair¬ 
man’s  instantaneous  requisition.  Judge  Parker  gave: 
“The  happy  climate  of  New  York,  where  the  moral  sensi¬ 
bilities  and  intellectual  energies  are  preserved  long  after 
constitutional  decay  has  taken  place.”  Judge  Story 
gave  :  “  The  State  of  New  York,  where  the  law  of  the 
land  has  been  so  ably  administered  that  it  has  become 
the  land  of  the  law.  ”  Chancellor  Kent  instantly  replied  : 
“The  State  of  Massachusetts,  the  land  of  Story  as  well 
as  of  song.” 

§  156.  Kenyon. 

Lloyd  Kenyon,  who  succeeded  Lord  Mansfield  as  chief 
justice  of  the  King’s  Bench,  in  1788,  was  born  in  Wales 
in  1732,  and  died  in  1802.  He  was  noted  for  being  deeply 
learned  in  the  law,  but  caring  little  or  nothing  for  general 
knowledge.  He  was  very  pious,  hut  coarse  and  irascible, 
and  almost  profane  of  speech  when  his  sympathies  were 
aroused.  Some  wags  once  induced  him  to  witness  the 
first  representation  of  the  drama,  Pizarro.  The  play  had 
scarcely  proceeded  beyond  the  first  act  when  Kenyon  fell 
asleep.  Thereupon  Dick  Sheridan  remarked,  “  Poor 
man  !  he  fancies  himself  on  the  bench. 

Kenyon  was  a  curious  compound  of  candor  and  of  prej- 
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udice.  He  is  reported  to  have  caused  an  attorney  named 
Lawless  to  die  of  a  broken  heart  at  a  brutal  though  tem¬ 
porary  suspension  from  practice  upon  a  wrong  imputa¬ 
tion  of  misconduct.  He  once  threatened  to  cause  to  be 
exhibited  in  the  pillory  any  person  convicted  of  gambling, 
even  though  it  be  the  first  ladies  in  the  land.  Thereupon 
appeared  a  print  representing  the  short  and  plump 
Lady  Buckinghamshire  standing  tip-toe  on  a  faro-bank 
box,  to  raise  her  neck  to  the  level  of  that  of  Lady  Archer, 
and  Kenyon  standing  near  as  a  public  crier  ringing  a 
bell,  and  making  a  comic  proclamation  against  gambling, 
wherein  were  exposed  some  of  his  notorious  foibles. 
Kenyon  was  so  noted  for  penuriousness  that  wdien,  after 
his  death,  a  motto  was  painted  on  his  house,  containing 
an  inadvertent  omission  of  a  letter,  Mors  jcinua  vita 
(instead  of  vitce),  Lord  Eldon  jocosely  insisted  that 
Lord  Kenyon  had  so  ordered  it,  in  order  to  save  the  ex¬ 
pense  of  the  final  dipthong.  It  was  said  that  Kenyon’s 
parsimonious  habits  were  contracted  by  the  economy 
which  the  meager  means  from  his  father  had  compelled 
him  to  practice  when  in  his  Temple  course.  In  his  pros¬ 
perity  he  was  proud  of  pointing  out  the  eating-house  near 
Chancery  Lane  in  which  he  and  Dunning  (Lord  Ashbur¬ 
ton,  born  1731,  died  1783)  and  Horne  Tooke  used  to  dine  to¬ 
gether  at  a  cost  of  7J  pence  a  head.  Lord  Kenyon  often 
made  himself  ridiculous  by  his  pedantry  and  inapt  Latin. 
He  once  said  to  a  jury  :  “  Gentlemen,  you  may  now 

retire  to  your  homes  in  peace,  with  the  delightful  con¬ 
sciousness  of  having  performed  your  duties  well,  and 
may  lay  your  heads  upon  your  pillows  and  say  :  ‘  Aut 
Ccesar,  aut  nullus.’  ” 

§  157.  Kirwan. 

Kir  wan — “  the  poor  man’s  magistrate” — was  noted 
no  less  for  his  warm  sympathies  than  for  his  Irish  wit. 
On  one  occasion,  a  poor  man  was  summoned  for  selling 
apples  on  a  Sunday,  and  a  majority  of  the  bench  were  for 
punishing  him  under  the  statute  3  and  4  Wm.  III.  Kir¬ 
wan  dissented,  but  presiding,  was  obliged  to  pronounce 
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the  judgment.  He  said  :  “  My  good  man,  you  have 
been  found  guilty  by  the  majority  and  not  by  the  minority 
of  the  bench  under  a  statute  of  William  III.  of  the  very 
desperate  offense  of  selling  apples  on  a  Sunday.  You  are 
not  aware,  very  likely,  of  who  William  III.  was,  because 
you  are  only  a  common  appleman  ;  but  if  you  were  an 
Orangeman,  you’d  know  it.  You  must  understand  that 
their  worships  don’t  like  people  eating  apples  on  a  Sunday, 
although  it  is  very  likely  that  some  of  them,  however 
pious,  will  have  an  apple-pie  for  dinner  next  Sunday. 
And  now,  as  you  have  been  summoned  under  a  certain 
act,  you  will  he  punished  under  that  act  ;  and  I  sentence 
you  under  that  act  to  be  put  in  the  stocks  for  the  next 
two  hours  ;  and” — turning  to  a  brother  magistrate — “  I 
don’t  think  there  are  any  stocks  in  the  town  ;  and  if  there 
are  not,  you  must  be  discharged.”  And  discharged  he 
was. 

§  158.  Lansing. 

John  Lansing  was  horn  in  1754,  and  probably  died  in 
1829,  when  he  mysteriously  disappeared  after  leaving  his 
hotel  in  New  York  City  to  post  a  letter  on  the  Albany 
boat.  In  1790,  he  was  appointed  a  judge  of  the  New 
York  Supreme  Court  ;  in  1798,  chief  justice  ;  and  in  1801, 
chancellor,  serving  until  the  age  limit  in  1814,  when 
Kent  succeeded  him.  His  resignation  in  1787  from  the 
Federal  Constitutional  Convention,  owing  to  his  doubts 
(not  shared  by  his  colleagues,  Yates  and  Hamilton)  of 
authority  to  do  more  than  to  amend  the  Articles  of  the 
Confederation,  is  said  to  have  induced  the  amendments 
proposed  by  the  first  Congress.  He  was  reputed  to  he  a 
very  able  and  upright  judge  ;  but  there  seem  to  he  no 
official  reports  of  his  decisons. 

§  159.  Leach. 

As  to  Vice-Chancellor  Leach,  a  writer  in  London 
Society  a  quarter  of  a  century  ago  had  the  following 
preachment :  “What  one  likes  to  see  in  a  judge  is  a  quiet, 
vigilant  watchfulness  ;  the  alert  eye,  the  unwearying 
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hand,  the  thoughtful,  composed  manner.  I  have  seen 
cases  where,  except  to  the  initiated,  the  judge  seemed  little 
more  than  a  passive  spectator  for  a  considerable  portion 
of  the  case — but  he  would  have  interfered  at  any  moment 
— and  when  his  proper  time  came,  he  showed  how  com¬ 
plete  had  been  his  proper  grasp  of  the  case,  and  how 
acute  his  attention  to  all  details.  An  able  judge  once 
said  :  ‘  Nobody  knows  how  much  energy  it  requires  in 
a  judge  to  hold  his  tongue.’  The  most  conspicuous  ex¬ 
ample  of  an  intellectual  failure  in  fairness  was  Sir  John 
Leach.  He  delighted  to  gallop  through  his  cases.  He 
was  so  fast  that  a  stage-coach  was  named  after  him — 
‘The  Vice-Chancellor. ’  Almost  as  soon  as  a  case  was 
opened,  he  decided  against  a  plaintiff  or  defendant  and 
never  thoroughly  heard  through.  It  was  wondered 
what  he  would  find  to  do  after  he  had  cleared  his  list  off. 
‘Do  !  why  he  will  hear  the  other  side,’  was  the  acute 
answer.”  He  was  born  in  1760,  and  died  in  1834. 

§  160.  Littleton. 

Thomas  Littleton  was  born  in  1420,  and  died  in  1481. 
He  was  king’s  sergeant  to  Henry  VI.,  after  whose  de¬ 
feat,  in  1460,  he  was  pardoned  by  Edward  IV.,  and  made 
a  judge  of  the  Court  of  Common  Pleas.  His  treatise  on 
“Tenures,”  written  in  Norman  French,  and  commented 
upon  by  Coke,  has  been  called  the  principal  basis  of  the 
laws  of  property  in  Great  Britain.  It  was  Littleton  who 
used  the  phrase,  “  said  Lord  God  ;  ”  his  will  proceeding  as 
follows  :  “  First,  I  bequeath  my  soul  to  Almighty  God, 
Fader,  Sonne,  and  Hollye  Ghost  .  .  .  and  to  our  most 
blessed  Lady  and  Virgin  Saynt  Mary,  Model*  of  our  Lord 
and  Jesu  Christ,  the  only  begotten  Sonne  of  our  saide 
Lord  God,  the  Fader  of  Heven,  and  to  Saint  Chris¬ 
topher,  the  which  our  saide  Lord  God  did  truste  to  bere 
on  his  shoulders,”  etc.1 

§  161.  Livingston. 

Robert  R,  Livingston  was  born  in  1746,  and  died  in 

1  Compare  “  the  said  Providence,”  in  the  New  Mexico  Deacon’s 
lynching  resolutions,  post,  §  1215. 
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1S13.  His  father  (Robert  R.)  was  in  1763,  a  judge  of 
the  New  York  Provincial  Supreme  Court,  and  was  in 
1765  a  member  of  the  anti-stamp-act  Congress.  The 
son  graduated  at  Columbia  in  1765,  was  admitted  to  the 
bar  in  1773,  and  in  the  Congress  of  1776  was  one  of  the 
Declaration  committee  with  Adams,  Franklin,  Jefferson 
and  Sherman.  On  the  formation  of  the  N.  Y.  Constitu¬ 
tion  in  1777  he  was  made  chancellor.  In  1789,  at  New 
York,  on  administering  the  oath  to  the  first  President, 
the  chancellor  exclaimed  :  “  Long  live  George  Washing¬ 
ton,  President  of  the  United  States  I”  In  1791,  he  was 
appointed  minister  to  France,  and  initiated  the  negotia¬ 
tions  which,  in  1803,  with  Monroe’s  aid,  culminated  in 
the  treaty  of  purchase  of  the  Louisiana  territory  for 
$15,000,000.  In  1805,  Napoleon  presented  him  a  mag¬ 
nificent  snuff-box  containing  his  (N.  B.’s)  miniature 
painted  by  Isabey.  In  Paris  he  formed  a  partner¬ 
ship  with  Robert  Fulton,  and  their  first  steamboat  was 
launched  on  the  Seine.  Their  second  boat  was  named 
“  Clermont,”  after  the  Livingston  manor  on  the  Hudson. 
On  his  return,  he  devoted  his  attention  to  useful  public 
enterprises,  and  delivered  and  published  valuable  ad¬ 
dresses  on  agriculture  and  the  arts.1 

§  162.  Loughborough. 

Alexander  Wedderburn,  Lord  Loughborough,  was 
born  in  1733,  and  died  in  1805.  He  defended  Hume  in 
the  Scotch  Assembly,  and  procured  adoption  of  a  vote  to 
“  drop  the  overture  anent  M.  David  Home,  because  it 
would  not  in  our  judgment  minister  to  our  edification.” 
After  several  clergymen  had  witnessed  the  tragedy 
“  Douglas,”  written  by  Rev.  John  Hume,  on  the  question 
whether  there  should  be  ‘Can  overture  anent  the  stage,” 
he  opposed  it,  but  was  defeated.  In  1<53,  Wedderburn 
quarreled  with  the  Lord  President  at  Edinburgh,  and 
removed  to  London.  In  tlio  affair  of  the  Hutchinson 
letters,  he  outrageously  denounced  Dr.  Franklin  as  homo 

1  See  liis  portrait,  3  App.  Cyc.  Am.  Biog.  744  ;  2  White,  Nat.  Cyc.  Am. 
Biog.  396. 
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trium  literarum  (fur,  a  thief),  and  was  burned  in  effigy 
at  Philadelphia.  An  epigram  appeared  : — 

“  Sarcastic  Sawney,  swoll’n  with  pride  and  hate, 

On  silent  Franklin  poured  his  venal  prate  ; 

The  calm  philosopher,  without  reply, 

Withdrew — and  gave  his  country  liberty.” 

Campbell  describes  Wedderburn,  in  the  House  of 
Commons,  to  be  “more  sarcastic  than  Murray,  more 
forcible  than  Pratt,  more  polished  than  Dunning,  more 
conciliatory  than  Tliurlow  :  he  combined  in  himself  the 
great  physical  and  intellectual  requisites  for  swaying  a 
gentlemanlike  mob.”  In  private  he  was  affable  ;  but  he 
had  little  wit  and  humor,  or  conversational  powers.  In 
1178,  he  was  appointed  attorney-general,  and  in  1780, 
chief  justice  of  the  Common  Pleas,  with  the  title  Lord 
Loughborough.  In  1793,  he  shifted  party  and  was  made 
lord  chancellor  and  created  Earl  of  Rosslyn. 

§163.  Lumpkin. 

Joseph  H.  Lumpkin  was  born  in  1799,  son  of  an 
eminent  statesman,  Wilson  Lumpkin.  He  was  very 
successful  as  a  criminal  lawyer  in  winning  the  sym¬ 
pathies  of  jurors.  He  was  for  many  years  professor  in 
the  law  school  of  Georgia  University.  On  reorganiza¬ 
tion  of  the  Georgia  Supreme  Court,  he  was  elected  a 
judge  therein,  and  so  continued  (or  chief  justice)  until 
his  death  in  1867. 1  He  was  an  earnest  temperance  ad¬ 
vocate.  He  was  the  American  Sir  Matthew  Hale  in  cer¬ 
tain  antithises  of  character — strength  of  intellect,  tram¬ 
meled  by  the  weakness  of  superstition  (as  to  the  Divine 
right  of  slaveholding,  etc.);  moral  courage,  yet  “  in¬ 
tensely  fond  of  being  approved  by  children  and  praised  by 
old  women.”  His  occasional  sallies  of  facetiae  and  his 
naive  utterances  in  defense  of  the  Peculiar  Institution 
render  his  ante-bellum  opinions  rich  reading  for  the 
present  generation. 

In  a  Georgia  case  in  1856, 2  involving  a  question  of 

1  See  Volumes  1  to  36,  Ga.  Reports. 

*  Rogers  v.  French,  19  Ga.  316. 
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ademption  of  legacy.  Judge  Lumpkin,  after  quoting  from 
a  remarkable  decision  of  Lord  Eldon,1  expressed  his  im¬ 
patience  as  follows  :  “  Would  that  some  Caliph  Omar 
would  arise  to  apply  the  torch  to  all  the  repositories  of 
legal  learning  throughout  the  globe  !  Precedent,  prece¬ 
dent — this  is  the  vampire  that  is  forever  draining  the 
very  life-blood  of  justice.  Give  the  books  as  fuel  for 
baths — they  will  contribute  much  more  to  the  health, 
happiness  and  convenience  of  the  people  than  as  at  pres¬ 
ent  employed.”  Whereupon  a  writer  in  a  Boston  law 
magazine  2  queried  :  ‘ c  Had  the  founders  of  the  Suffolk 
Social  Law  Library  this  idea  in  mind  when  they  adopted 
for  their  device  a  flame  with  the  motto,  ‘  Vestra  cura 
alitur  ’  ?  ” 

No  wonder  the  good  judge  was  vexed.  For  in  a  case 
in  1885, 3  involving  a  testator’s  manumission  of  slaves,  he 
says:  “This  is  the  third  time  this  question  has  been 
presented  for  our  review  within  the  last  twelvemonths.” 
He  adds  in  italics:  “ Nor  will  it  be  the  last .”  He  also 
says  :  “  For  myself,  I  utterly  repudiate  the  whole  cur¬ 
rent  of  decisions,  English  and  Northern,  from  Somer¬ 
set’s  Case  down  to  the  present  time,  which  hold  that  the 
bare  removal  of  a  slave  to  a  new  county  will  give  free¬ 
dom  to  the  slave.  African  slavery  may,  in  the  rhapsod¬ 
ical  language  of  British  jurists,  be  inconsistent  with 
the  genius  of  their  constitution, — if  so,  it  is  the  only 
species  of  slavery  that  is.”  This  fly  of  the  Georgia 
Supreme  Court  then  forsakes  John  Bull’s  dilemma-horn, 
and  alighting  upon  the  head  of  Chief  Justice  Shaw, 
buzzes  as  follows  :  “  Prior  to  1836,  the  courts,  even  of 
Massachusetts,  had  made  no  such  decision.  This  fungus 
has  been  engrafted  upon  their  codes  by  the  foul  and  fell 
spirit  of  modern  fanaticism.” 

In  another  case  in  the  same  volume,4  involving  con¬ 
struction  of  a  verbose  and  pious  will  as  to  manumission 

1  Pye’s  Case,  18  Vesey,  152. 

2  10  Monthly  L.  Rep.  N.  S.  705. 

3  Cleland  v.  Waters,  19  Ga.  35,  41,  51. 

4  Smith  v.  Dunwoody,  19  Ga.  237,  261. 
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of  one  slave  in  ten  born  after  a  certain  time,  Judge 
Lumpkin,  after  deciding  this  to  be  repugnant  to  the 
rights  of  property  in  the  parent  slaves,  concludes  as 
follows  :  “  While  we  disclaim  all  intention  of  making  a 
will  for  Mr.  Smith  or  any  one  else,  we  will,  God  and  the 
law  helping  us,  do  all  we  can  in  this  and  every  other 
case,  to  give  that  direction  to  property  which  is  agree¬ 
able  to  the  best  feelings,  affections  and  reason  of  man¬ 
kind.”  It  is  apt  to  strike  the  reader  that  if  one  were 
a  Georgia  slaveholder,  he  would  rather  like  to  know 
beforehand  how  far  the  judges  of  the  Supreme  Court 
could  feel  sure  of  the  aid  of  Divine  Providence,  or  the 
general  voice  of  humanity  in  their  scheme  of  interpreta¬ 
tion. 

In  another  case  in  the  same  volume,1  the  legal  gets 
eclipsed  by  the  agricultural  persuasion.  Deciding  that, 
in  absence  of  fraud,  the  vendor’s  wrong  assertion  as  to 
the  quality  of  the  soil  will  not  vitiate  the  sale,  Judge 
Lumpkin  relieves  of  dryness  as  follows  :  “  I  never  made 
but  two  trades  in  my  life  that  I  did  not  get  cheated  ;  and 
yet,  I  should  have  considered  myself  highly  culpable,  if 
I  had  not  shown  more  diligence  than  did  Mr.  Tindall  in 
guarding  myself  from  imposition.  .  .  .  Without  practi¬ 
cal  knowledge  of  agriculture,  guano  will  not  save  such 
an  one  from  failure,  and  the  more  he  gives  the  business 
his  personal  attention,  so  much  the  worse.  My  experience 
and  observation  concur  in  satisfying  me  that  lawyers 
make  excellent  presidents  of  agricultural  societies,  but 
very  indifferent  practical  planters.  Physicians  are  more 
successful.  I  leave  others  to  account  for  it.”  In  a  bank 
case  in  the  same  volume,2  Judge  Lumpkin  starts  off  thus  : 
“  I  propose  to  write  a  brief  opinion  in  this  case,  .  .  .  for 
the  simple  reason  that  a  decision  in  these  bank  cases  set¬ 
tles  nothing.”  His  “brief  opinion”  is  like  the  “few 
remarks  ”  of  the  old-school  dominies  ;  it  covers  nearly  a 
dozen  pages. 


1  Tindall  v.  Harkinson,  19  Ga.  448. 

2  Robinson  v.  Lane,  19  Ga.  337,  341. 
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§  164.  Lumpkin’s  State  Rights  Pleasantries. 

In  another  case  in  the  same  volume,1  he  gives  us  an 
old-fashioned  Southern  “spurt  and  spasm”  on  State 
rights  and  State  pride  :  “It  is  argued  that  the  vendee 
has  ample  remedy  at  law  by  following  the  vendor  to 
South  Carolina.  But  the  doctrine  is,  that  when  the 
courts  get  jurisdiction  of  the  person  or  property  of  non¬ 
residents,  they  will  retain  it  to  administer  justice  to 
its  own  citizens,  and  not  send  them  to  a  foreign  jurisdic¬ 
tion  to  seek  redress.  And  if  this  be  true  generally,  how 
much  more  strongly  does  it  apply  to  the  present  case  ! 
Who  would  venture  to  assail  one  of  the  clan  of  Quattle- 
bums,  of  historical  notoriety  in  our  chivalric  sister  State, 
with  the  significant  device  on  her  escutcheon,  £  Animis 
opibusque  parati  ’  f  ” 

Chief  Justice  Lumpkin  was  fond  of  introducing  into 
his  opinions  some  personal  observation  by  way  of  what, 
in  a  political  platform,  the  opposite  party  calls  a  “  glit¬ 
tering  generality.”  In  a  case  in  1849, 2  after  adverting 
to  the  North  Carolina  law  prohibiting  a  judge  from  hint¬ 
ing  to  the  jury  his  opinion  of  fact,  he  says:  “The 
general  diffusion  of  knowledge  and  education  among  the 
people  of  this  country  much  better  fits  them  for  weighing 
and  comparing  the  evidence  than  in  any  other  nation  or 
age  since  the  institution  of  trial  by  jury.”  In  the  same 
case  occurs  a  passage,  “  .  .  .  whether  in  secretary  hand, 
Roman  hand  or  court  hand  (which  I  understand  to  be  an 
illegible  hand),  a  will  be  written,”  etc.  A  little  further 
on,  after  complimenting  the  judge  below,  as  giving  him 
clearer  views  “than  I  have  hitherto  entertained,”  he 
adds  that,  “nevertheless,  to  define  a  disposing  mind  and 
memory,  £  hoc  opus,  hie  labor  est .’  ”  He  then 3  refers  to 
the  Bennett  will  (disposing  of  negroes),  and  dresses  the 
poor  old  slave-holding  Empire  State  in  italics  and  punctu¬ 
ation  thus  :  “  ( New  York ! ! !)  ”  The  wonder  is  that  he 
did  not  say  Novus  Eboracus.  Perhaps  he  did  not  like  to 

:  Callaway  v.  Quattlebum  &  Jones,  19  Ga.  277. 

2  Potts  v.  House,  6  Ga.  824,  at  p.  345. 

3  Id.  p.  355. 
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suggest  as  to  slavery  any  antiquity  or  barbarism.  His 
apology  for  going  back  to  Swinburn’s  old  treatise  on 
wills  is  :  t£  It  is  good  to  draw  water  from  the  source 
rather  than  from  the  mouth  of  the  stream.  Antiquas 
exquirere  fontes.  ” 

Further  on,  adverting  to  an  objection  that  the 
testator  was  under  undue  influence  of  a  female  slave,  he 
observes:  “The  testimony  does  not  show  that  any  im¬ 
proper  intercourse  existed  between  them  ;  but  had  it 
been  otherwise,  and  this  will  had  been  the  result  of  that 
miserable  infatuation,  however  shocking  it  might  be  to 
our  sense  of  decency,  and  proper  subordination  on  the 
part  of  our  negroes,  still  we  dare  not,  on  that  account, 
impeach  the  will,  unless  the  legislature  should  see  fit  to 
abridge  the  right  of  the  owner  to  dispose  of  his  property 
for  this  cause.  ”  He  then  draws  upon  a  South  Carolina 
case,1  wherein  the  will  of  W.  B.  Farr  was  attacked  for 
undue  influence  of  his  negress  Fan  and  her  son  Henry  ; 
the  testimony  showing  that  Farr  had  sold  a  negro  girl 
at  Fan’s  command,  and,  upon  Fan’s  veto,  had  refrained 
from  executing  a  dog  that  killed  sheep ;  that  she  and  the 
testator  would  get  drunk  together,  and  if  he  clamored  for 
any  favor,  she  would  tell  him  to  hush  or  she’d  give  him 
hell.  Farr’s  will,  making  Fan  free  and  giving  her  half 
his  estate  and  the  other  half  to  Henry,  was  held  to  be 
invalid  as  against  public  policy.  In  the  Potts  case,  when 
a  witness  had  called  to  pay  a  note,  a  negress  received  the 
money  and  surrendered  the  note.  The  caveators  were 
granted  a  new  trial.  So,  notwithstanding  Chief  Justice 
Lumpkin's  preference  for  the  Swinburn  virgin  fons, 
the  Fan  debouche  did  not  escape  consideration. 

A  nephew,  Samuel  Lumpkin,  came  upon  the  Georgia 
Supreme  bench  in  1891. 2 

§  165.  Lush. 

Robert  Lush  was  born  in  1807,  and  died  in  1881.  When 

1  O’Neall  V.  Farr,  1  Rich.  (S.  Car.)  80. 

See  excellent  portraits  of  Chief  Justice  Lumpkin,  4  Gr.  Bag  25  • 
and  4  App.  Cyc.  Am.  Biog.  58. 
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eleven  years  old  lie  became  the  office  boy  of  Chitty,  an 
attorney  at  Shaftesbury,  and  soon  copying  clerk,  soon 
superior  clerk,  and  soon  head  clerk.  His  efficiency 
attracted  the  attention  of  Mr.  Bishop,  Cliitty’s  London 
agent,  and  to  him  Lush  was  surrendered.  Removed  to 
London,  he  was  noted  for  studiousness  and  uprightness. 
He  lodged  with  a  Baptist  minister,  with  one  of  whose 
daughters  he  soon  fell  in  love,  and  married  her.  After 
the  unostentatious  ceremony,  her  father  took  them  aside 
and  said  :  “I  have  £200  which  I  have  saved  little  by  little 
for  my  two  daughters.  Here  is  your  share,  my  children.” 
He  then  gave  her  £100.  She  handed  it  to  Lush,  and 
her  father  smiled  approval.  After  the  wedding  lunch, 
Lush  rose  and  said  :  “I  am  very  sorry  to  leave  you,  but 
I  have  a  particular  business  to  attend  to  ;  it  will  take 
me  just  one  hour.”  Within  that  hour  he  went  to  Gray’s 
Inn,  put  down  his  name  as  a  student  for  the  bar,  and 
paid  away  his  wife’s  dowry  in  fees.  He  daily  worked 
faithfully  as  clerk  till  five,  dined  at  Gray’s  Inn,  studied 
hard  at  night,  and  in  1840,  published  “  The  Practice  of 
the  Superior  Courts  of  Law  at  Westminster,”  which 
leaped  at  once  into  professional  approval.  No  sooner  a 
barrister  than  he  became  in  great  demand  as  junior 
counsel.  In  1865,  he  was  made  a  judge  of  the  Queen’s 
Bench,  and  in  1875,  a  judge  of  the  High  Court  of 
Justice  or  a  “'Lord  Justice  of  Appeal.” 

§  166.  Lyndhurst. 

John  S.  Copley  was  born  at  Boston,  Mass.,  in  1772, 
and  died  in  1863.  His  father,  an  eminent  portrait  painter, 
removed  to  England  in  1774.  The  son  graduated  at 
Trinity,  Cambridge,  in  1794,  was  second  wrangler,  and 
was  appointed  traveling  bachelor  for  three  years,  with 
a  grant  of  £100  a  year.  This  enabled  him  to  revisit  his 
birthplace,  and  to  dispose  of  his  father’s  “  Beacon  Hill 
Estate,”  for  which,  although  obstacle  was  raised  by  the 
owner’s  having  become  an  alien  on  the  eve  of  the  Revolu¬ 
tion,  he  compromised  for  £4,000.  In  1819,  he  was 
appointed  king’s  sergeant,  and  supported  the  prosecution 
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of  Queen  Caroline  against  Lord  Brougham’s  famous 
defense.  In  1824,  he  was  made  attorney -general  ;  in 
1826,  master  of  the  rolls  ;  and  in  1827,  lord  chancellor, 
and  was  raised  to  the  peerage  as  Lord  Lyndlxurst. 

He  was  noted  for  his  quickness  of  perception  of  the 
merits  of  the  case,  and  for  his  clearness  and  directness  in 
summing  up.  Also  for  his  urbanity,  being  impartially 
democratic  with  peasant  or  with  prince.  One  day  a  Mr. 
Cleave  appeared  as  his  own  counsel,  and  remarked  that 
he  was  afraid  he  should,  before  he  sat  down,  give  some 
rather  awkward  illustrations  of  the  truth  of  the  old 
adage  that  he  who  acted  as  his  own  counsel  had  a  fool 
for  his  client.  “  Ah,  Mr.  Cleave,”  said  his  lordship  in 
his  peculiarly  pleasant  manner,  “  don’t  you  mind  that 
adage  ;  it  was  framed  by  the  lawyers.”  In  his  great  old 
age,  he  retained  mental  and  bodily  vigor,  except  a  par¬ 
tial  loss  of  his  eyesight  by  cataract.  He  declined  Lord 
Stanley’s  offer  of  a  seat  in  the  cabinet  with  an  earldom. 

§  167.  Mansfield. 

The  Earl  of  Mansfield  (William  Murray)  was  born  at 
Perth,  Scotland,  in  1704,  and  died  in  1793.  He  was  noted 
for  his  industry,  when  chief  justice  of  the  King’s  Bench. 
He  was  also  noted  for  his  wit.  On  the  trial  of  a  woman 
for  witchcraft,  some  witnesses  testified  that  they  had 
seen  her  walk  in  the  air  with  her  feet  upward.  Lord 
Mansfield,  perceiving  the  bigotry  and  the  exasperated 
mood  of  the  people,  avoided  irritating  them,  and  there¬ 
fore  addressed  them  as  follows  :  “I  do  not  doubt  that 
this  woman  has  walked  in  the  air  with  her  feet  upward, 
since  you  have  all  seen  it,  but  she  has  the  honor  to  be 
born  in  England,  as  well  as  you  and  I,  and  consequently 
cannot  be  judged  but  by  the  laws  of  the  country,  nor 
punished  but  in  proportion  as  she  has  violated  them. 
Now  I  know  not  of  one  law  which  forbids  walking  in  the 
air  with  the  feet  upward.  We  all  have  a  right  to  do  it 
with  impunity.  I  see  no  reason  therefore  for  this  prose¬ 
cution,  and  this  poor  woman  may  return  home  when  she 
pleases.” 
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Judge  Mansfield’s  discharge  of  this  woman  reminds 
of  one  judge,  who,  as  Dean  Swift  tells  us,  was  always 
facetious.  Jane  Wenham,  who  was  perhaps  insane, 
when  on  trial  before  Judge  Powell,  for  witchcraft,  sol¬ 
emnly  told  the  judge  that  she  could  fly.  He  replied  : 
“  Well,  then,  you  may  fly  ;  there  is  no  law  against  fly¬ 
ing.  ”  Probably  she  thereupon  flijed  out  of  the  court-room. 
A  Jew  once  came  up  to  justify  bail  for  £1,800.  To  the 
usual  question  if  he  was  worth  that  sum  and  all  debts 
paid,  he  answered  :  “  Dat  ish  a  ferry  great  shum.  I  am 
not  vort  de  half  of  it ;  and  I  will  not  justify.  But  as  de 
attorney  here  did  give  me  a  twenty-pound  note  to  justify, 
vat  vould  your  Lordships  vish  me  to  do  vid  it  ?  ”  Lord 
Mansfield  replied  :  “You  are  an  honest  Jew,  and  I  would 
advise  you  to  keep  it.”  And  Mordecai  agreed  to. 

Lord  Mansfield  was  very  fond  of  Latin,  and  a  false 
quantity  grated  on  his  nerves.  At  the  bar  of  the  House 
of  Lords,  one  day,  Crosby,  a  Scotch  advocate,  said:  “I 
have  the  honor  to  appear  before  your  Lordships  as  coun¬ 
sel  for  the  curators.”  Lord  Mansfield  groaned  and 
blandly  said  :  “  Curators,  Mr.  Crosby,  curators.  I  wish 
our  countrymen  would  pay  a  little  more  attention  to 
prosody.”  Crosby  instantly  rejoined  :  “  I  can  assure  you 
that  our  countrymen  are  very  proud  of  your  Lordship, 
as  the  greatest  senator  and  orator  of  the  present  age.” 

Lord  Mansfield’s  decision  in  the  trial  of  Woodfall  for 
publishing  the  letters  of  Junius  was  widely  criticised. 
Churchill  and  other  poets  were  never  weary  of  satirizing 
his  dictum,  “The  greater  the  truth,  the  greater  the 
libel.”  Tom  Moore,  in  a  squib  entitled  “A  Case  of 
Libel,”  describes  the  devil  as  going  to  London  disguised 
as  a  gentleman,  and  finally  exposed  by  a  newspaper 
article  warning  the  public  that  he  is  a  fiend.  He  takes 
legal  advice,  and  prosecutes  the  editor.  The  jury  were 
instructed  and  found  for  the  plaintiff. 

“  And  oh !  ’twas  nuts  to  the  Father  of  Lies 
(As  this  wily  fiend  is  named  in  the  Bible), 

To  find  it  settled  by  laws  so  wise, 

That  the  greater  the  truth,  the  worse  the  libel.” 
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Mr.  W.  N.  Welsby 1  discredits  the  story  of  Murray’s 
having  but  an  hour’s  preparation  for  his  first  great  suc¬ 
cess  in  a  notable  critn.  con.  case  before  Chief  Justice  Lee 
in  1738, 2  in  behalf  of  a  beautiful  actress,  wife  of  a  son  of 
Colley  Cibber  and  sister  of  Dr.  T.  A.  Arne,  composer  of 
the  airs  to  “God  Save  the  King”  and  “  Rule  Britannia.” 
It  is  said  that  thereupon  the  termagant  Duchess  of  Marl¬ 
borough  sent  him  a  general  retainer  with  1,000  guineas. 
He  returned  her  995  guineas,  with  the  message  that  “  the 
professional  fee  with  a  general  retainer  can  neither  be 
less  nor  more  than  five  guineas.” 

A  law- journal  writer  3  says  of  Mansfield  :  “  He  shines 
in  the  galaxy  of  British  lawyers,  no  baleful  star,  no 
erratic  comet,  no  transient  meteor  ;  but  spherical,  fair 
and  luminous,  without  eclipse  or  divergence,  will  shed 
his  beneficent  light  upon  the  nations  so  long  as  human 
institutions  shall  last.”  Junius  accounted  for  what  he 
deemed  the  perversity  of  Lord  Mansfield’s  politics  on  the 
ground  that  he  was  one  of  that  class  in  whom  “the  in¬ 
discriminate  defense  of  right  and  wrong  contracts  the 
understanding  while  it  corrupts  the  heart.” 

On  the  destruction  of  Mansfield’s  London  house  and 
library  in  1780,  by  the  rioters,  the  poet  Cowper  wrote  : — 

‘  ‘  When  wit  and  genius  meet  their  doom 
In  all  devouring  flame. 

They  tell  us  of  the  fate  of  Rome, 

And  bid  us  fear  the  same. 

O’er  Murray’s  loss  the  Muses  wept, 

They  felt  the  rude  alarm, 

Yet  blessed  the  guardian  care  that  kept 
His  sacred  head  from  harm. 

There  memory,  like  the  bee  that’s  fed 
From  Flora’s  balmy  store, 

The  quintessence  of  all  he  read 
Had  treasured  up  before 
The  lawless  herd,  with  fury  blind, 

Have  done  him  cruel  wrong; 

Lives  Em.  Eng.  Judges,  p.  381. 

2  Cibber  v.  Sloper. 

3 12  Alb.  L.  J.  324. 
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The  flowers  are  gone;  but  still  we  find 
The  honey  of  his  tongue.” 

§168.  Mansfield,  on  Popularity  and  Patriotism. 

Every  law  student  should  read  Lord  Mansfield’s 
speech  on  the  Delays  of  Justice  by  the  Privilege  of 
Parliament.  Our  limits  admit  but  a  brief  extract :  “If 
the  noble  lord  means  by  popularity,  that  applause  be¬ 
stowed  by  after  ages,  on  good  and  virtuous  actions,  I 
have  long  been  struggling  in  that  race  ;  to  what  pur¬ 
pose  all-trying  time  can  alone  determine.  But  if  the 
noble  lord  means  that  mushroom  popularity  that  is 
raised  without  merit,  and  lost  without  a  crime,  he  is 
much  mistaken  in  his  opinion.  I  defy  the  noble  lord  to 
point  out  a  single  action  of  my  life,  where  the  popularity 
of  the  times  ever  had  the  smallest  influence  on  my  deter¬ 
minations.  I  thank  God  I  have  a  more  permanent  and 
steady  rule  for  my  conduct — the  dictates  of  my  own 
breast.  Those  that  have  foregone  that  pleasing  adviser, 
and  given  up  the  mind  to  he  the  slave  of  every  popular 
impulse,  I  sincerely  pity.  I  pity  them  still  more,  if  their 
vanity  leads  them  to  mistake  the  shouts  of  a  mob  for  the 
trumpet  of  fame.  Experience  might  have  informed 
them  that  many  who  have  been  saluted  with  the  huzzas 
of  a  crowd  one  day,  have  received  their  execrations  the 
next  ;  and  many,  who,  by  the  popularity  of  their  times, 
have  been  held  up  as  spotless  patriots,  have  nevertheless 
appeared  upon  the  historian’s  page,  when  truth  has 
triumphed  over  delusion,  the  assassins  of  liberty.” 

§  169.  Marshall. 

One  of  the  greatest,  best  and  most  typical  Americans 
that  ever  lived  was  John  Marshall,  born  in  1755, 
the  eldest  of  fifteen  children  of  poor  parents.  He  was 
a  revolutionary  captain  at  Brandywine,  German¬ 
town  and  Monmouth.  In  1788,  he,  along  with  James 
Madison,  secured,  against  the  opposition  of  Patrick 
Henry,  the  adoption  of  the  Federal  Constitution  by  a 
majority  of  ten.  In  1797,  he  was  on  the  mission  to  the 
French  Directory.  In  1799,  he  had  boundless  and 
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salutary  influence  in  Congress.  In  1800,  he  was  ap¬ 
pointed  secretary  of  war,  and  soon  afterwards,  secretary 
of  state.  In  1801,  on  first  being  tendered  the  chief 
justiceship  by  President  Adams,  Marshall  declined  it,  and 
strenuously  urged  appointment  of  an  eminent  lawyer, 
who  knew  more  “  book-law.”  Of  his  services  as  ex¬ 
pounder  of  the  Constitution,  Judge  Story  said:  “  Even 
if  all  others  of  the  chief  justice’s  arguments  had 
perished,  his  luminous  judgments  on  these  occasions 
would  have  given  an  enviable  immortality  to  his  name.” 

He  died  in  1835.  While  the  purity  of  his  Christian 
character  was  never  questioned,  he,  like  Hale  and  Lump¬ 
kin,  has  been  criticised  for  his  tenacious  adherence  to 
the  dogma  of  Old  Testament  essential  inerrancy.  There  . 
is  a  tradition  that  he  deemed  immaterial  the  14-1 S  dis¬ 
crepancy  between  the  account  in  Kings  and  Chronicles, 
and  that  of  the  Matthew  prefacer,  as  to  the  generations 
(between  David  and  the  Captivity),  including  Ahaziali, 
Joash,  Amaziali  and  Jehoiakin.  Also  that  he  adopted 
the  Lardner-Paley  argumentation  on  the  Evidences, 
without  detecting  any  petit io-principii  link.  It  reminds 
of  Ovid’s  aphorism  :  ( Tarde  quce  credit  a  Icedunt 
credimus ).  “We  are  slow  to  believe  what  if  believed 
would  hurt  our  feelings.”  Also,  somehow,  of  the 
pathetic  antithesis  : — 

“  Painful  pre-eminence  !  yourself  to  view 
Above  life’s  weakness — and  its  comforts  too.” 

Marshall  was  independent  of  worldly  fashions  ;  he 
never  changed  the  cut  of  his  dress.  The  pockets  of  his 
outside  coat  were  large  enough  to  hold  in  each  a  law¬ 
book  of  the  then  ordinary  size.  It  was  not  unusual  for 
him  and  the  other  judges  to  be  seen  after  court  had  ad¬ 
journed,  pitching  quoits  with  their  coats  off.  One  trait 
reminds  of  Miles  Standish  :  he  was  fond  of  doing  every¬ 
thing  for  himself.  One  day  he  mounted  a  step  to  draw 
a  law-book  from  an  upper  shelf,  and  not  observing  how 
tightly  they  were  packed,  the  books  came  down,  felling 
him  to  the  floor.  The  librarian  rushed  to  help  him  rise, 
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“but  was  met  with  the  good-natured  rebuff  :  “Let  me 
alone  ;  I’m  a  little  stunned  for  a  moment — that’s  all. 

I  have  laid  down  the  law  often,  hut  this  is  the  first  time 
the  law  has  ever  laid  me  down.”  1 

§  170.  Maule. 

Sir  Win.  Henry  Maule  was  born  in  1789,  and  died  in 
1858.  He  was  long  an  eminent  judge  in  the  Court  of 
Common  Pleas.  He  was  noted  for  making  matters  plain 
to  a  jury  at  the  expense  of  pettifoggers.  He  once  illu¬ 
mined  a  case  thus  :  “  Grentlemen,  the  learned  counsel  is 
perfectly  right  in  his  law  ;  there  is  ‘  some  evidence  ’  upon 
that  point.  But  he  is  a  lawyer  and  you  are  not,  and  you 
do  not  know  what  he  means  by  £  some  evidence  ’ ;  so  I 
will  tell  you.  Suppose  there  was  an  action  on  a  hill  of 
exchange,  and  six  people  swore  they  saw  the  defendant 
accept  it,  and  six  others  that  they  heard  him  say  he  should 
have  to  pay  it,  and  six  others  knew  him  intimately  and 
swore  to  his  handwriting  ;  and  suppose  on  the  other  side 
they  called  a  poor  old  man  who  had  been  at  school  with 
the  defendant  forty  years  before,  and  had  not  seen  him 
since,  and  he  said  he  rather  thought  the  acceptance  was 
not  his  writing,  why,  there  would  be  some  evidence  that 
it  was  not.  That’s  what  Mr.  Blank  means  in  this  case.” 

Judge  Maule,  in  summing  up  a  case  of  libel  and  speak¬ 
ing  of  a  defendant  who  had  exhibited  a  spiteful  piety, 
observed  :  “  One  of  these  defendants  is,  it  seems,  a  min¬ 
ister  of  religion  ;  of  what  religion  it  does  not  appear,  but 
to  judge  of  his  conduct,  it  cannot  he  any  form  of  Chris¬ 
tianity.”  He  once  asked  a  little  girl  offered  as  a  witness 
whether  she  knew  where  she  would  go  to  after  death  if 
she  told  a  lie.  The  child  replying,  “  No,  sir,”  the  judge 
was  overheard  to  soliloquize  :  “  No  more  do  I.”  A  wit¬ 
ness  who  seemed  answering  rather  recklessly  was  cau¬ 
tioned  by  him  against  perjury ;  and  thereupon  said : 
“  My  Lord,  you  may  believe  me  or  not,  hut  I  have  not 
stated  a  word  that  is  false,  for  I  have  been  wedded  to 

i  For  descriptions  of  Marshall’s  person,  etc.,  by  Binney  and  Wirt, 
see  13  Alb.  L.  J.  442.  For  his  portrait,  see  3  Gr.  Bag,  541. 
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truth  from  infancy.”  “  Yes,  sir,”  replied  Sir  William, 
“  hut  the  question  is,  how  long  you  have  been  a  widower.” 
Maule’s  famous  witty  address  to  the  “  bigamist,”  ending 
in  sentencing  him  to  be  imprisoned  for  one  day,  is  a 
rarely  neat  piece  of  irony  on  English  law  and  justice.1 
One  of  his  misnomer  decisions  has  been  much  ridiculed.2 

Maule  was  noted  for  his  punctilious  regard  for  the 
rules  of  etiquette.  As  he  was  about  to  sentence  a  pris¬ 
oner,  a  tipstaff,  in  handing  some  calendars  to  members  of 
the  bar,  inadvertently  passed  between  the  judge  and  the 
prisoner.  The  judge  abruptly  said  to  the  thoughtless 
official:  “  Don’t  you  know  that  you  ought  not  to  pass 
between  two  gentlemen  while  one  of  the  gentlemen  is 
addressing  the  other  ?  ”  The  court  officer  apologized  and 
retired,  and  the  “other  gentleman  ”  was  addressed  with 
a  sentence  of  transportation  for  seven  years. 

It  was  said  that  Baron  Maule,  on  being  treated  dis¬ 
courteously  by  an  arrogant  barrister  named  Cresswell, 
said:  “Mr.  Cresswell,  I  am  perfectly  willing  to  admit 
my  vast  inferiority  to  yourself.  Still,  I  am  a  vertebrated 
animal,  and  for  the  last  half  hour  you  have  spoken  to 
me  in  language  which  God  Almighty  Himself  would 
hesitate  to  address  to  a  black  beetle.” 

§  171.  More. 

Sir  Thomas  More,  a  son  of  Sir  John  More,  a  judge  of 
the  King’s  Bench,  was  born  in  1480.  In  1529,  he  was 
appointed  lord  chancellor  in  place  of  Cardinal  Wolsey. 
On  taking  his  seat,  in  addressing  the  bar,  he  said  :  “I 
ascend  this  seat  as  a  place  full  of  labor  and  danger,  void 
of  all  solid  and  true  honor;  the  which  by  how  much 
higher  it  is,  by  so  much  greater  fall  I  am  to  fear.” 

As  to  his  marriage  to  Jane  Colt  in  1502,  his  biographer, 
Wm.  Roper,  husband  of  his  daughter  Margaret,  naively 
tells  us  :  “  He  resorted  to  the  house  of  one  Maister  Colte, 
a  gentleman  of  Essex,  that  had  oft  invited  him  thither’ 
having  three  daughters,  whose  honest  conversation  and 
virtuous  education  provoked  him  there  especially  to  set 

1  See  3Gr.  Bag,  355.  4  See  Calder  v.  Nash,  post,  §  627. 
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his  affection.  And  albeit  his  mind  most  served  him  to 
the  second  daughter,  for  that  he  thought  her  the  fairest 
and  best  favored,  yet  when  he  considered  that  it  would 
be  both  great  grief  and  some  shame  also  to  the  eldest  to 
see  her  youngest  sister  preferred  before  her  in  marriage, 
he  then  of  a  certain  pity  framed  his  fancy  toward  her, 
and  soon  after  married  her  ;  never  the  more  discontinu¬ 
ing  his  study  of  the  law  at  Lincoln’s  Inn,  but  applying 
still  the  same  until  he  was  called  to  the  bench  and  had 
read  there  twice,  which  is  as  often  as  any  judge  of  the 
law  doth  ordinarily  read.”  This  tattler  would  seem 
rather  audacious,  but  for  that  the  mother-in-law  was  not 
within  reach  of  his  ears  ;  having  died  after  a  brief  but 
happy  married  life,  leaving  a  son  and  three  daughters. 
The  second  wife,  a  widow,  Alice  Middleton,  More  describes 
as  nec  bella  nec  puella. 

In  1534,  Sir  Thomas  was  committed  to  the  Tower  ; 
having  declined  to  take  the  oath  by  which  he  was  re¬ 
quired  to  acknowledge  the  validity  of  the  king’s  marriage 
with  Anne  Boleyn.  He  was  beheaded  in  1535,  on  a 
charge  of  treason  in  denying  the  king’s  supremacy  as 
head  of  the  Church.1 

§  171a.  Nelson. 

Samuel  Nelson  was  born  in  1792,  and  died  in  1873.  He 
graduated  at  Middlebury  in  1811.  In  1831,  he  was  made 
a  judge  of  the  New  York  Supreme  Court,  and  in  1837, 
chief  justice.  In  1845,  he  was  made  a  judge  of  the 
Federal  Supreme  Court.  In  1857,  lie  concurred  with 
Chief  Justice  Taney  in  theDred  Scott  decision.  In  1S<1, 
he  was  one  of  the  Alabama  Claims  Commission  at  Wash¬ 
ington,  but  was  taken  ill  and  resigned.  Some  of  his 
opinions  will  be  noticed  further  on. 

§  172.  Norbury. 

The  Earl  of  Norbury  (John  Toler)  was  born  at  Tipperary 
in  1745,  and  died  in  1831.  He  was  made  chief  justice  of 

i  For  an  account  of  his  wit,  “Utopia,”  etc.,  and  incidents  of  his 
execution,  see  Froude,  Hist.  Eng.  chap.  9. 
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the  Common  Pleas  in  1800.  He  was  noted  for  his  wit. 
On  one  occasion  on  receiving  from  a  bailiff  a  report  that 
a  mob  had  compelled  him  to  swallow  the  writ,  LordNor- 
bury  quietly  remarked:  “I  hope  the  process  is  not 
returnable  in  this  court.” 

It  is  said  of  Norbury  that  he  would  at  any  time  rather 
lose  a  friend  than  a  joke.  On  one  occasion  he  began  the 
sentence  of  death  in  this  wise  :  “  Prisoner  at  the  bar,  you 
have  been  found  guilty  by  a  jury  of  your  own  country¬ 
men  of  the  crime  laid  to  your  charge  ;  and  I  must  say  I 
entirely  agree  with  the  verdict,  for  I  see  ‘  scoundrel  ’ 
written  in  your  face.”  Here  the  prisoner  interrupted 
with,  “  That’s  a  strong  reflection — from  your  Lordship  !  ” 
Whereupon  the  judge,  keenly  appreciating  the  joke, 
commuted  the  sentence  into  transportation  for  seven 
years. 

§  173.  Northington. 

Robert  Henley  was  born  in  1708,  and  died  in  1772.  In 
1761,  lie  was  made  lord  chancellor  and  received  the  title 
of  Earl  of  Nortliington.  He  was  noted  for  his  love  of 
wine  and  for  his  occasional  brusqueness  and  profanity. 
He  once  refused  to  refer  a  complicated  account  to  a  master 
in  chancery,  saying  he  would  as  soon  think  of  sending  his 
watch  to  a  blacksmith  to  be  fixed  ;  he  referred  it  to  two 
merchants.  When  on  the  point  of  death,  he  is  said  to 
have  exclaimed:  “I’ll  be  damned  if  I’m  not  dying.” 
(Whether  this  implied  conversely  salvation,  is  not  yet 
reported.)  One  day  while  out  walking  he  picked  up  a 
handsome  ring,  and  was  immediately  accosted  by  the 
“  gentleman  ”  who  had  lost  it,  and  was  invited  by  him  to 
a  social  bottle  of  wine.  They  went  to  a  neighboring 
tavern,  and  when  sociably  discussing  the  news  of  the  day, 
friends  of  the  gentleman  entered.  Presently  a  game  of 
hazard  was  proposed.  One  of  the  company,  however, 
objected,  but  in  an  undertone  loud  enough  to  be  heard 
by  the  chancellor.  “  Pick  the  old  flat's  pocket  at  once.” 
The  chancellor  then  discovered  himself,  and  requested 
them  to  tell  him  why  they  took  him  to  be  a  flat.  One  of 
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them  replied:  “We  beg  your  Lordship’s  pardon,  hut 
whenever  we  see  a  gentleman  in  white  stockings  on  a 
dirty  day,  we  consider  him  a  regular  pigeon  and  pluck 
his  feathers.”  It  has  been  suggested  that  this  is  the 
origin  of  the  word  “blackleg”  as  applied  to  gamblers. 

§  174.  Parsons. 

Theopbilus  Parsons  (senior)  was  born  in  1750,  and 
died  in  1S13.  After  graduating  at  Harvard  in  1769,  he 
taught  school  at  Falmouth  (now  Portland),  for  $18  per 
month.  In  1780,  at  Newburyport,  he  married  a  daughter 
of  Judge  Greenleaf,  and  from  the  union  sprang  twelve 
children.  In  1806,  he  was  appointed  chief  justice.  His 
highest  salary  was  $3, 500,  and  he  relinquished  a  practice 
(chiefly  in  admiralty)  worth  $10,000  a  year.  He  was 
noted  for  his  wit,  his  memory,  and  his  very  varied 
scholarly  acquirements.  Bowditcli  credits  him  with  an 
improvement  on  Mitchell’s  method  of  determining 
longitude  by  lunar  observations.  He  furnished  rules 
and  methods  for  Pike’s  arithmetic.  He  was  skilled  in 
botany.  He  was  continually  experimenting  in  chemistry 
and  physics.  Professor  Luzac  of  Leyden  spoke  of  him 
as  a  giant  in  Greek  literature.  He  was  familiar  with 
French  and  Italian.  Like  Emerson  and  other  fluent 
linguists,  be  was  finally  troubled  with  lieterophemy.  One 
day  when  he  had  been  engaged  in  an  insurance  case 
about  a  schooner,  and  had  as  guests  Judge  and  Mrs. 
Seaver,  he  was  called  into  the  kitchen  to  remedy  a  dis¬ 
turbance  in  the  aqueduct  of  a  cooking  apparatus  that  had 
been  invented  by  Count  Rumford.  When  he  began 
carving  at  table,  he  cried  out  to  Mrs.  Seaver:  “Mrs. 
Schooner,  all  the  food  on  this  table  was  cooked  in  the 
aqueduct.” 

As  an  instance  of  his  wit,  it  is  related  that  while  he 
was  arguing  a  cause,  Sullivan,  afterwards  governor,  with 
whom  some  bitter  words  had  just  passed,  picked  up  his 
antagonist’s  hat,  a  broad-brimmed  black  one,  and  wrote 
on  it  with  chalk.  “  This  is  the  hat  of  a  damned  rascal, 
and  held  it  up  to  the  bar.  Parsons  paused,  took  his  hat, 
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held  it  up  to  the  presiding  judge,  and  said:  ‘‘'May  it 
please  your  Honor,  I  crave  the  protection  of  the  court. 
Brother  Sullivan  has  been  stealing  my  hat,  and  writing 
his  own  name  on  it.”  His  style  in  addressing  jurors, 
whether  as  advocate  or  judge,  was  very  clear,  concise  and 
unostentatious.  He  was  a  charming  conversationalist 
on  every  subject.  In  private  life  he  was  very  gentle  and 
amiable,  and  fond  of  fun  with  his  children.  One  of  his 
impromptu  riddles  was  : — 

“  My  first  relates  connected  words  ; 

My  second  forms  the  sharpest  swords  ; 

My  whole  supports  the  forest’s  pride, 

Dispensing  heat  on  every  side.” 

(Ans.  Andiron.) 

It  is  said  that  Tristam  Burges,  of  Rhode  Island,  once 
felt  so  aggrieved  by  Chief  Justice  Parsons’s  conduct  of  a 
trial,  that  after  adjournment  he  harangued  a  crowd  out¬ 
side  the  court-house  on  the  judge’s  tyranny.  Observing 
some  of  his  hearers  to  be  looking  back  and  smiling,  he 
discovered  the  judge  himself  on  the  outskirt,  listening 
patiently.  Presently,  coming  up  he  said  :  “  Brother 
Burges,  if  you  get  through  in  time,  I  wish  you  would  come 
in  and  dine  with  me.”  “  I  give  it  up,”  said  Burges,  and 
taking  his  arm  went  along  with  him. 

Parsons  died  of  hydrocephalic  apoplexy,  perhaps  pre¬ 
cipitated  by  his  taking,  three  weeks  previously,  a  bath  in 
water  scalding  hot,  to  cure  a  skin  disease,  which  there¬ 
upon  immediately  dried  up,  inducing  introcession  of  the 
humor.  His  dying  words  were  almost  identical  with 
those  of  Lord  Tenterden.  He  said  :  “  Gentlemen  of  the 
jury,  the  case  is  closed,  and  in  your  hands.  You  will 
please  letire  and  agree  upon  your  verdict.”  Presently 
his  eyes  expressed  a  serene  beatific  vision,  and  then  closed 
forever.  His  friends  bent  over  him  as  did  those  of 
Cowper,  and  as  Byron  says  : — 

•  •  •  marked  the  mild,  angelic  air, 

The  rapture  of  repose  that’s  there.”1 

1  See  a  charming  memoir  of  the  chief  justice,  by  his  eon  Theophilus, 
with  portrait  :  Boston,  Ticknor  &  Fields,  1859. 
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§  174a.  Pierrepont. 

Edwards  Pierrepont  was  born  in  1817,  and  died  in 
1892.  He  graduated  at  Yale  in  1837.  In  1857,  he  was 
appointed  judge  of  the  Superior  Court  of  New  York 
City,  and  resigned  in  1860.  In  1867,  he  conducted  the 
prosecution  against  John  H.  Surrat,  one  of  the  conspir¬ 
ators  against  the  life  of  President  Lincoln.  In  1868, 
President  Grant  appointed  him  district  attorney  of  New 
York.  In  1870,  he  was  one  of  the  Committee  of  Seventy. 
In  1S75,  he  was  appointed  attorney-general  of  the  United 
States.  In  1876,  he  was  made  minister  to  Russia. 

§  175.  Popham. 

Sir  John  Popham  was  born  in  1531,  and  died  in  1607. 
In  1592,  he  was  made  chief  justice  of  the  King’s  Bench  ; 
having  had  high  repute  as  a  lawyer.  When  presiding 
at  the  trial  of  Sir  Walter  Raleigh,  his  behavior  was 
about  as  undignified  as  that  of  a  referee  in  a  prize-fight.1 

§  175a.  Redfield. 

Isaac  F.  Redfield  was  born  in  1801,  and  died  in  1876. 
He  graduated  at  Dartmouth  in  1825.  He  became  a 
judge  of  the  Vermont  Supreme  Court  in  1835,  and  chief 
justice  in  1852,  resigning  in  1860.  From  1857  to  1861,  he 
was  professor  of  medical  jurisprudence  at  Dartmouth. 
From  1862  until  his  death,  he  was  an  editor  of  the 
American  Law  Register.  He  wrote  treatises  on  Rail¬ 
ways,  on  Carriers,  on  Pleading,  on  Wills  and  on  Negli¬ 
gence.  Some  of  his  opinions  will  be  noticed  further  on. 

§  176.  T.  Richardson. 

Sir  Thomas  Richardson  was  born  in  1569,  and  died  in 
1635.  He  was  made  speaker  of  the  House  of  Commons 
in  1621,  chief  justice  of  the  Common  Pleas  in  1626,  and 
of  the  King’s  Bench  in  1631.  He  was  noted  as  a  jester. 
His  conduct  of  Prynne’s  trial  has  already  been  noticed 
in  our  first  chapter.2 


1  See  post,  %  1  721 . 


5  Ante,  §  20. 
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§  177.  W.  M.  Richardson. 

William  M.  Richardson  was  born  in  1774,  at  Pelham, 
N.  H.,  graduated  at  Harvard  in  1797,  was  principal  of 
Groton  Academy,  Mass.,  represented  the  Middlesex 
district  in  Congress  in  1811  and  1813,  removed  to 
Portsmouth,  N.  H.,  wrote  the  “  New  Hampshire  Justice 
and  Town  Officers,”  was  appointed  chief  justice  of  the 
N.  IT.  Supreme  Court  in  1816,  and  held  that  office  during 
the  rest  of  his  life,  dying  in  1838.  He  was  noted  for 
simplicity,  versatility,  breadth  and  symmetry  of  charac¬ 
ter.  The  following  interesting  extract  is  from  the 
“  Richardson  Memorial,”  by  the  eminent  genealogist, 
Mr.  John  A.  Vincent  (p.  115)  : — 

“As  a  judge  he  was  noted  for  his  quickness  of  appre¬ 
hension,  his  ready  application  of  common-law  principles, 
and  his  perfect  integrity.  He  had  not  access  to  large 
libraries,  but  added  to  a  strong  common  sense  he  had  a 
fine  general  culture,  and  a  profound  knowledge  of  the 
English  Common  Law.  His  numerous  opinions  are 
generally  short,  and  are  based  on  acknowledged  principles 
rather  than  on  authority.  He  used  to  rally  his  associate, 
afterwards  Chief  Justice  Joel  Parker,  upou  the  length 
of  his  opinions.  They  were  both  learned  lawyers,  and 
had  the  greatest  respect  and  affection  for  each  other. 
When  obliged  to  publish  dissenting  opinions,  Judge 
Richardson  would  say  :  ‘Well,  Parker,  no  matter  who 
is  right,  everybody  will  adopt  my  opinion  rather  than 
take  the  trouble  to  read  yours.’  He  wrote  his  own 
opinions  for  the  reports,  and  superintended  the  publi¬ 
cation  of  the  volumes.  He  was  always  prompt  in  his 
affairs,  so  that  his  opinions  delivered  at  his  last  term 
before  his  death  were  found  ready  for  the  printer.  His 
readiness  to  admit  an  error  of  opinion  is  remembered 
now  by  the  older  members  of  the  bar.  He  had  no  false 
pride  of  opinion,  but  often  would  remark  on  opening 
the  court  in  the  morning  :  ‘  I  think  I  was  wrong  in  my 
ruling  yesterday,  and  on  consideration  will  rule  the  other 
way.’ 

“  He  made  Spanish  and  Italian  literature  his  common 
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reading  for  evening  amusement.  He  had  a  taste  for 
poetry,  and  in  early  life  indulged  in  writing  poems  on 
various  occasions.  He  possessed  a  fine  taste  for  music, 
and  played  the  bass-viol,  and  sang  with  his  family  and 
the  neighbors  who  happened  to  be  present.  His  ‘  fiddle,  ’ 
as  he  called  it,  was  made  by  his  brother,  Gen.  Samuel 
M.  Richardson,  who  was  also  a  musician  and  amused  his 
leisure  by  manufacturing  these  instruments  for  his 
friends.  His  dockets,  in  which  he  took  notes  of  trials  in 
court,  are  interspersed  with  musical  notes  of  favorite 
tunes,  with  or  without  the  words,  sometimes  several 
lines.  He  took  very  few  notes  of  evidence,  trusting 
mostly  to  memory,  and  occupied  the  time  when  the  trial 
was  tedious  in  thus  writing  music.  There  is  no  portrait 
of  him,  but  there  is  one  of  his  brother,  the  general, 
whom  he  much  resembled.  He  was  a  large,  fine-looking 
man,  perhaps  five  feet  ten  or  eleven  inches  in  height, 
with  keen,  dark  eyes,  quite  near-sighted,  quick  in  his 
motions  and  speech,  and  rather  abrupt  though  never 
rude  in  his  manner.  On  his  return  from  court  after  an 
absence  of  weeks,  he  would  open  the  door,  and  to  the 
affectionate  salutations  of  his  family,  his  first  remark 
would  be  :  £  Tell  Ben  to  take  care  of  the  horse,’  and  no 
feeling  was  wasted  in  embraces  or  salutations.  Yet  he 
was  kind  and  generous  and  affectionate  in  his  somewhat 
Puritanic  way.  ...  He  rarely  spoke  of  his  own  religious 
views,  or  indeed  of  himself  in  any  way.  He  hated  all 
shams  and  pretences,  and  having  no  mean  traits  himself, 
he  maintained  in  all  about  him  a  high  tone  of  honor.” 


§178.  Hiker. 

Richard  Riker  was  born  in  1774,  and  died  in  1842.  In 
1803,  he  fought  a  political  duel  with  Robert  Swartwout. 
He  was  afterwards  for  twenty  years  the  recorder  in 
New  York  City,  and  was  noted  for  his  geniality,  patience 
and  knowledge  of  criminal  law.  His  face  was  handsome, 
although  his  head  was  perfectly  bald.  Fitz  Greene 
Halleck  wrote  of  him  a  poem  in  the  Evening  Post,  con¬ 
taining  these  lines  : 
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“  And  time  has  worn  the  baldness  now 
Of  Julius  Caesar  on  your  bi’ow; 

Your  brow,  like  his,  a  field  of  thought, 

With  broad,  deep  furrows  spirit-wrought, 

Whose  laurel  harvests  long  have  shown 
As  green  and  glorious  as  his  own.” 

And  of  his  court  in  City  Hall  : — 

“With  what  delight  the  eyes  of  all 
Gaze  on  you  seated  in  your  hall, 

Like  Sancho  in  his  island  reigning, 

Loved  leader  of  its  motley  hosts 
Of  lawyers  and  their  bill  of  costs, 

And  all  things  thereto  appertaining, 

Such  as  crimes,  constables  and  juries, 

Male  pilferers  and  female  furies, 

The  police  and  the  polissons, 

Illegal  right  and  legal  wrong, 

Bribes,  perjuries,  law-craft  and  cunning, 

Judicial  drollery  and  punning; 

And  all  the  et  cceteras  that  grace 
That  genteel,  gentlemanly  place.” 

Like  many  other  judges,  Recorder  Riker  became  ha¬ 
bituated  to  pet  phrases.  One  of  these  was,  “  This  crime 
has  become  altogether  too  prevalent  in  this  community,” 
and  another  was,  “You  must  suffer  some,”  as  if  it  gave 
his  kind  nature  a  sort  of  wrench  to  punish  anybody.  In 
sentencing  one  convicted  of  stealing  clothes  hung  out  to 
dry,  he  delivered  himself  thus:  “This  crime  of  lifting 
linen  has  become  altogether  too  prevalent  in  this  com¬ 
munity.  You  must  suffer  some.”  As  Bunsby  would 
say  :  “  The  hearin’s  of  this  obserwation  lies  in  the  applica¬ 
tion.”  On  another  occasion,  sentencing  a  woman,  he 
said:  “You  must  suffer  some.  I  must  send  you  to 
prison.  You  will  be  condemned  to  silence.  You  will 
have  to  read  your  Bible.”  His  courtesy  in  signingorders 
submitted  to  him  at  chambers  without  reading  was  so 
uniform  that  a  wag  lawyer,  Anthony  Dey,  once  won  a 
wager  by  getting  an  order  signed  for  the  recorder’s  own 
commitment.  This  reminds  of  the  old  aphorism,  “  A 
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model  magistrate  is  one  who  is  slow  in  committing 
others,  and  still  slower  in  committing  himself.” 

Alas  !  how  merit’s  public  recognition  in  one  genera¬ 
tion  becomes  obscurity  in  the  next.  More  than  one 
hard-worked  judge  or  lawyer  can  sympathize  in  Halleck’s 
reflection  ;  the  simile  at  the  end  was  doubtless  suggested 
by  the  beautiful  Riker  mansion  on  the  East  River,  near 
Seventy-fifth  Street : 

“  Yet  are  we,  be  the  moral  told, 

Alike  in  one  thing — growing  old. 

Ripened  like  summer’s  cradled  sheaf, 

And  nearing,  sail  and  signal  spread, 

The  quiet  anchorage  of  the  dead. 

For  such  is  human  life  wherever 
The  voyage  of  its  bark  may  be, 

On  home’s  green-banked  and  gentle  river, 

Or  the  world’s  shoreless,  sleepless  sea.”1 

Romilly,  Baron,  as  Lawyer.  (See  §  572.) 

§179.  Rutledge. 

John  Rutledge  was  horn  in  1739,  and  died  in  1800. 
Patrick  Henry  declared  him  to  be  “by  far  the  greatest 
orator  in  the  Continental  Congress.”  He  was  chairman 
of  the  committee  that  framed  the  South  Carolina  Con¬ 
stitution.  On  July  1,  1795,  he  was  nominated  chief 
justice  of  the  Federal  Supreme  Court,  and  presided  at 
the  August  term  ;  but  in  December,  when  the  Senate 
met,  his  mind  had  become  so  unbalanced  that  he  opposed 
Jay’s  Treaty,  and  his  nomination  was  not  confirmed. 

§  180.  Saunders. 

Sir  Edmund  Saunders  was  made  chief  justice  of  the 
King’s  Bench  in  1682.  Dying  the  next  year,  he  is  more 
known  in  history  by  the  three  volumes  of  Saunders’  Re¬ 
ports,  well  edited  by  Sergeant  John  Williams.  In  his 
personal  habits  lie  was  very  slovenly.  In  “  The  Bar,” 
etc.,  an  anonymous  poem  published  in  1826,  Saunders 
was  lampooned  as  follows  : — 

1  See  his  portrait,  3  White,  Nat.  Cyc.  Am.  Biog.  38 
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u  Lo  while  he  speaks,  in  groups  they  throng  as  near 
As  their  disturbed  olfactory  nerves  can  bear, 

To  the  rare  precious  things  his  mouth  discloses, 
Opening  their  ears  and  stopping  all  their  noses, 

And  gathering  seeds  of  knowledge  from  his  tongue, 
As  hungry  sparrows  pick  up  grain  from  dung.” 


§  181.  Scroggs. 

It  is  seldom  that  the  English  Bench  has  been  humil¬ 
iated  by  such  a  monster  as  Sir  William  Scroggs.  He 
was  born  in  1623,  and  died  in  1683.  He  was  appointed 
chief  justice  in  1678,  temp.  Charles  II.  Historians  tell 
us  that  he  pretended  to  believe  all  the  wonders  revealed 
by  Titus  Oates,  as  to  a  Roman  Catholic  plot  to  murder 
Sir  Edmondbury  Godfrey.  The  first  to  be  tried  was 
Stayly,  a  Catholic  banker.  Scroggs  wound  up  his  in¬ 
structions  to  the  jury  by  saying:  “If  guilty,  let  the 
prisoner  take  the  reward  of  his  crime,  for  perchance  it 
may  be  a  terror  to  the  rest.  I  hope  I  shall  never  go  to 
that  heaven  where  men  are  made  saints  for  killing  kings.  ” 
Upon  a  verdict  of  guilty,  Stayly  was  sentenced  to  be 
drawn  to  the  place  of  execution,  hanged  by  the  neck,  cut 
down  alive,  etc.  His  friends  were  allowed  to  give  him 
decent  burial  ;  but  because  they  said  mass  for  his  soul, 
Scroggs  ordered  his  body  to  be  dug  up,  his  quarters  fixed 
upon  the  gates  of  the  city,  and  his  head  at  the  top  of  a 
pole  to  be  set  on  London  Bridge. 

On  the  trial  of  Andrew  Bromwich  for  administering 
the  Sacrament  according  to  the  rites  of  the  Catholic 
Church,  Bromwich  insisted  that  he  had  taken  the  oath  of 
allegiance,  and  that  there  was  no  proof  that  he  was  a 
priest.  Scroggs  retorted  :  “You  gave  the  woman  a  wafer, 
you  are  a  Romish  priest.”  The  verdict  was  guilty,  and 
Scroggs,  on  sentencing  Bromwich  to  death,  exclaimed  : 
“You  act  as  if  God  Almighty  were  some  omnipotent 
mischief.” 

At  length,  Lord  Cavendish  offered  articles  of  impeach¬ 
ment  of  Scroggs  in  the  House  of  Lords,  but  he  escaped 
by  the  sudden  dissolution  of  Parliament  in  1681.  He 
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was  finally  cashiered,  received  a  small  pension,  and  died 
at  Brentwood,  Essex,  with  no  friend  to  close  his  eyes. 

§  182.  Selborne. 

Roundell  Palmer  was  horn  in  1812,  graduated  high  at 
Trinity,  Oxford,  in  1834,  was  made  solicitor-general  in 
1861,  attorney-general  in  1863  and  lord  chancellor  in  1872, 
taking  the  title  Baron  Selborne.  In  1877,  he  was  made 
rector  of  St.  Andrews  University.  In  1871,  he  was  Eng¬ 
land’s  government  counsel  in  the  Geneva  arbitration  on 
rebel-cruiser  deviltry.  In  1873,  he  carried  through  the 
judicature  act.1  His  predecessor  on  the  woolsack,  Lord 
Westbury  (not  excessively  noted  for  Puritan  morals), 
waggishly  remarked  on  Lord  Selborne’s  motto,  “  Palma 
Virtuti  ”  :  “I  suppose  that  means  £  the  palm  to  Palmer.’ 
It  is  very  appropriate.  I  have  always  considered  that  his 
character  was  unredeemed  by  a  single  vice .” 2 

§  182a.  Sharswood. 

George  Sharswood  was  born  in  1810,  and  died  in  1883. 
He  graduated  at  the  University  of  Pennsylvania  in  1828. 
After  serving  two  terms  in  the  legislature,  he  was  ap¬ 
pointed  judge  of  the  District  Court  of  Philadelphia,  in 
1845.  In  1867,  he  was  made  a  judge  of  the  Sunreme 
Court,  and  in  1878,  the  chief  justice,  retiring  in  1882. 
Besides  his  £ £ Professional  Ethics,”  which  appeared  in 
1854,  and  two  volumes  of  law  lectures  in  1856,  he  prepared 
editions  of  English  standard  law  treatises  ;  notably  that 
of  Blackstone’s  Commentaries  which  appeared  in  1S59. 
In  1883,  George  W.  Biddle,  by  request  of  the  Law  Asso¬ 
ciation  of  Philadelphia,  delivered  a  valuable  address  upon 
Chief  Justice  Sharswood’s  professional  and  judicial 
character.3  He  felicitously  concluded  with  the  words  of 
the  Roman  poet  :  4 — 

“  Ergo  perpetuus  sopor 
Urguet  !  cui  pudor,  et  justitiee  soror 
Incorrupta  tides,  nudaque  veritas. 

Quando  ullum  invenient  parem.” 

i  See  ante  §  56.  2  See  Selborne’s  portrait,  3  Gr.  Bag,  ii93. 

3  See  102  Pa.  601-630.  4  Horace,  C.  1,  24. 
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§  183.  Shaw. 

Lemuel  Shaw  was  born  in  1781,  and  died  in  1861.  He 
was  the  son  of  the  pastor  of  a  church  at  Barnstable.  Ho 
graduated  at  Harvard  in  1800.  He  wrote  a  translation 
of  a  French  work  on  the  “Civil  and  Military  Transac¬ 
tions  of  Bonaparte.”  He  served  two  terms  in  the  State 
Senate.  He  drafted  the  charter  of  Boston.  In  1830,  he 
succeeded  Parker  as  chief  justice  of  the  Massachusetts 
Supreme  Court,  and  resigned  in  1860.  He  was  noted  for 
the  keenness  and  grasp  of  his  judgment,  and  for  his  in¬ 
flexible  integrity  and  moral  courage.  It  is  said  that  Gen. 
Butler  once  declared:  “There  are  only  two  individuals 
in  the  world  that  I  fear.  One  is  Chief  Justice  Shaw,  and 
the  other,  God  Almighty.” 

The  charge  of  Chief  Justice  Shaw  in  the  trial  of  Prof. 
Webster  for  the  murder  of  Dr.  Parkman  was  for  a  while 
criticised  as  being  harsh.  His  definition  therein  of  what 
is  reasonable  doubt  has  been  often  quoted  with  approval ; 
e.  g.,  by  Judge  Ogden.1 

There  are  many  incidents  illustrating  the  esteem  in 
which  Chief  Justice  Shaw  was  held  by  the  common  peo¬ 
ple— those  who  fake  a  very  human  satisfaction  in  having 
it  appear  that  this  or  that  clergyman,  or  this  or  that  judge 
is  on  cheek-by-jowl  terms  with  them.  One  of  his  associ¬ 
ate  judges  happened  one  day  to  be  in  a  Boston  barber¬ 
shop  having  his  hair  cut.  The  garrulous  capillary  artist 
referred  to  the  chief  justice  as  one  of  his  intimate  friends, 
and  remarked:  “The  judge  hasn't  been  in  since  last 
Saturday;  I  wonder  he  doesn’t  come  in.”  After  what 
Charles  Lamb  would  call  a  “brilliant  flash  of  silence,” 
he  added  with  a  patronizing  air,  as  if  magnanimously 
excusing  the  delinquent :  “But  then,  I  dare  say  he  has 
something  else  on  his  mind.” 

The  face  of  Chief  Justice  Shaw  was  not  reputed  to  be 
very  handsome.2  Rufus  Choate  once  remarked,  “  I  ven- 

1  Donnelly  v.  State,  26  N.  J.  L.  601  at  615.  See  the  Demis  report  of 
the  trial— portion  not  in  5  Cush.  386.  Further  as  to  his  high  character, 
see  the  bar  memorial,  1  Allen,  597. 

2  See  likeness  in  Appleton’s  Encyc.  Am.  Biog.,  art.  Shaw,  Lemuel. 
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erate  him  as  the  Indian  does  his  log,  curiously  carved ;  I 
acknowledge  that  he  is  ugly,  but  I  feel  that  he  is  great.” 
From  a  less  large-hearted  man  than  Choate  such  a  remark 
would  remind  us  of  the  aphorism,  “  Nemo  quod  timet 
amaty  Mat.  H.  Carpenter  mentions 1  that  Stevenson, 
the  sculptor,  told  him  that  he  was  once  carving  a  lion  of 
exaggerated  size.  While  he  was  engaged  on  the  head 
and  mane,  Choate  took  the  liveliest  interest  in  the  work, 
calling  every  morning  as  he  passed.  On  his  asking  him 
why  he  was  so  interested,  Choate  answered  :  £  ‘  Why,  that 
is  the  best  likeness  of  Chief  Justice  Shaw  that  I  ever 
saw.” 

Joseph  A.  Willard  relates  that  on  a  trial  before  Chief 

Justice  Shaw,  a  lawyer  (F - y)  was  having  his  feet  on 

the  table.  After  some  time  the  chief  justice  said  :  “  Mr. 
F - y,  the  court  has  indulged  in  the  sight  of  your  pos¬ 

teriors  long  enough.”  2 

§  184.  Sprague. 

Peleg  Sprague  was  born  in  1193,  and  died  in  1880. 
He  was  a  U.  S.  senator  from  Maine  from  1829  to  1835. 
He  then  practiced  law  in  Boston,  and  was  afterwards  a 
judge  of  the  Federal  District  Court  of  Massachusetts. 
He  published  two  volumes  of  his  decisions,  principally  in 
admiralty,  the  second  appearing  in  1868.  George  T. 
Curtis  says  of  him,  that  for  many  years  he  had  been, 
though  not  blind,  deprived  of  all  use  of  his  eyes  in  either 
writing  or  reading.  Yet  such  was  his  extraordinary 
power  of  memory,  and  the  discipline  to  which  he  had  sub¬ 
jected  himself,  that  he  would  preside  at  a  long  and  com¬ 
plicated  trial,  and  charge  the  jury  with  perfect  accuracy, 
without  misrecollecting  or  misstating  any  part  of  the 
testimony.  Such  intellectual  feats  would  have  been 
almost  incredible,  if  they  had  not  been  repeatedly  wit¬ 
nessed.  Before  his  death  he  became  totally  blind. 

1  15  Alb.  L.  J.  204. 

2  See  Clerk  Willard’s  Half  a  Century  among  Judges  and  Lawyers, 
p.  150  et  seq.,  for  many  incidents  showing  that  “  Chief  Justice  Shaw, 
though  sometimes  severe  upon  the  bench,  had  a  very  tendei  heart. 

11 
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§  185.  Story. 

Joseph  Story  was  born  in  1779,  and  died  in  1845.  He 
was  a  son  of  Dr.  Elisha  Story,  one  of  the  “  Boston  tea- 
party.”  He  was  eminent  for  grandeur  and  symmetry  of 
mind,  both  in  the  intellect,  the  sensibilities  and  the  will. 
He  was  Dane  Professor  in  Harvard  Law  School,  and  was 
life-long  beloved  and  idolized  by  all  his  pupils.  In  1811, 
President  Madison  appointed  him  a  justice  of  the  Federal 
Supreme  Court.  Chief  Justice  Marshall,  in  his  last  ill¬ 
ness,  expressed  a  wish  that  Story  succeed  him  ;  hut  Story 
was  not  in  sympathy  with  the  administration  in  1836, 
and  Van  Buren  appointed  Taney.1 

Our  limits  admit  no  adequate  enumeration  of  his 
judicial  achievements.  Chancellor  Kent  has  declared  : 
£<  All  the  treatises  of  Story  are  on  the  whole  the  most 
finished  and  perfect  of  their  kind  to  he  met  with  in  any 
language,  foreign  or  domestic  ;  and  for  learning,  in¬ 
dustry  and  talent,  he  is  the  most  extraordinary  jurist  of 
the  age.”  Of  his  many  works  his  “Commentaries  on 
the  Conflict  of  Laws  ”  has  been  called  the  most  original  ; 
but  perhaps  his  “  Commentaries  on  the  Constitution  of 
the  United  States”  evinces  equally  great  intellectual 
vigor  ;  and  his  “  Commentaries  on  Equity  Jurisprudence  ” 
is  a  monument  of  wonderful  grasp  and  research. 

His  son,  William  Wetmore  Story,  eminent  as  reporter, 
law  writer,  poet  and  sculptor,  prepared  and  published 
(through  Messrs.  Little  &  Brown)  in  1851,  in  two  large 
volumes,  his  “Life  and  Letters.”  It  is  a  charming 
work,  in  every  sense  a  model  of  its  kind,  and  should  be 
read  by  every  law  student,  indeed,  by  every  American 
citizen.  It  contains  a  beautiful  portrait  of  Judge  Story’s 
very  prepossessing  face.2  Daniel  Webster’s  eloquent 

1  Notwithstanding  Taney’s  judicial  greatness,  this  partisan  appoint¬ 
ment  reminds  of  more  than  one  of  the  “sad  words”  of  Whittier’s  pen 
and  Clay’s  tongue.  “I  would  rather  be  right  than  be  President.”  It 
brings  up  W.  W.  Story’s  glorious  little  poem  in  Blackwood’s  Magazine, 
“  Io  Victis  !  ”  closing  with  the  clinching  climax  : 

‘  His  judges,  or  Socrates  ?  Pilate,  or  Christ  ?  ” 

-  Copy  in  5  App.  Cyc.  Am.  Biog.  710.  The  features  are  said  to  con¬ 
tinue  in  Julian,  grandson,  husband  of  the  beautiful  prima  donna, 
Emma  (Eames)  Story. 
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eulogy  in  the  bar  meeting  presided  over  by  Chief  Justice 
Shaw,  upon  bis  death,  is  familiar  to  every  high-school 
boy.1 

From  early  childhood  Judge  Story  was  a  poet, — and  a 
more  meritorious  one  than  his  later  and  severer  taste 
would  concede.  Of  his  poem  on  the  ‘  ‘  Power  of  Solitude, ” 
his  son  tells  us  that  he  (Judge  S.)  “bought  up  all  the 
copies  he  could  find  and  burned  them.”2  Here  is  an 
extract  or  two  : — 

“Why  will  ye  tell  of  all  the  world  can  give  ? 

Say,  can  it  teach  the  science  how  to  live  ? 

How  best  in  generous  deeds  the  soul  employ, 

And  form  its  views  to  virtue’s  blameless  joy  ? 

Here  all  the  glory  lies  to  fortune  known, 

And  here  the  cottage  emulates  the  throne.  ...” 

“  Or  warmed  by  sympathy’s  electric  glow, 

In  rapture  tremble  and  dissolve  in  woe, 

Blest  in  retirement ,  scorn  the  frowns  oE  fate, 

And  feel  a  transport  power  can  ne’er  create.” 


On  the  death  of  his  sweet  child  Caroline  in  1811,  he 
beguiled  his  grief  by  penning  eight  stanzas,3  of  which 
two  are  as  follows  : — 

“So  quiet  and  so  sweet  thy  death, 

It  seemed  a  holy  sleep, — 

Scarce  heard,  scarce  felt,  thy  parting  breath, 

Then  silence  fixed  and  deep.  .  .  . 

“Ah  !  never,  never  from  my  heart 
Thy  image,  child,  shall  flee — 

’Tis  soothing  from  the  world  to  part, 

’Tis  sweet  to  think  on  thee.” 


The  following  is  the  first  of  seven  stanzas  he  wrote  in 
a  lady’s  album,  showing  facile  versification 

i  See  preface  to  Vol.  3  of  Story’s  Reports.  Much  of  it  will  recur  from 
the  following  catch-words  :  11  He  hath  not  wholly  died.  He  lives,  etc. 
“  In  the  HiHi  Court  of  Parliament,  in  Westminster  Hall,  in  the  Judi¬ 
catories  of  Paris  and  Berlin,”  etc.  “  Justice,  sir,  is  the  great  interest  of 
man  on  earth.  It  is  the  ligament,”  etc. 

*  1  Life  and  Let.  109.  3 1  Llfe  and  Let-  m 
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“Lines  for  an  album  !  how  shall  one, 

Whose  years  their  mid-career  have  run, 

Presume  to  touch  the  lyre  ? 

Far  other  thoughts  and  toils  combined 
Have  worn  their  channels  in  his  mind 
Than  tuneful  themes  inspire.” 

A  motto  written  by  Judge  Story  for  the  Salem  Reg¬ 
ister  was  also  adopted  by  The  Caledonian  (St.  Johnsbury, 
Vt.)  and  other  journals  : — 

» 

“  Here  shall  the  Press  the  People’s  right  maintain, 
Unawed  by  influence  and  unbribed  by  gain  ; 

Here  patriot  Truth  her  glorious  precepts  draw, 

Pledged  to  Religion,  Liberty  and  Law.” 

§  186.  Stowell. 

Baron  Stowell  (Wm.  Scott,  brother  of  John  Scott, 
Earl  of  Eldon)  was  born  in  1T45,  and  died  in  1S36.  He 
was  a  high  authority  on  ecclesiastical  and  international 
law.  He  married  a  widow  of  title  whom  he  first  met 
when  presiding  at  the  trial  of  her  son  for  forgery.  The 
marriage  proved  unhappy.  When  he  presided  over  the 
Consistory  Court,  the  Duchess  of  Gordon  once  asked  him  : 

Pray,  Sir  William,  who  would  try  you  if  you  were  to 
be  guilty  of  crim.  con  f  ”  His  rejoinder  was  :  “I  have 
often  thought  of  that  when  I  have  been  tete-a-tete  with 
your  Grace.” 

After  the  last  inauguration  of  President  Cleveland 
there  appeared  the  following  newspaper  pleasantry- 
the  appearance  of  the  submissive  and  reformed  Tam¬ 
many  at  Washington  reminds  one  of  the  story  which 
used  to  be  told  of  Lord  Stowell.  Lord  Stowell  was  noted 
m  London  for  his  assiduous  attendance  on  all  the  shows 
that  came  to  the  city.  On  one  occasion  he  was  passing 
out  the  admission  fee,  when  the  showman  rushed  up  to 
him  breathlessly  and  cried  :  ‘  Beg  your  Lordship’s  pardon 
but  I  can  t  take  your  money  for  seeing  the  mermaid’ 

It  s  the  old  snake  painted  green.  ’  Whatever  its  guise  it 
is  Tammany.” 
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§187.  Talbot. 

Charles  Talbot,  son  of  William,  bishop  of  Durham, 
was  born  in  1684,  was  made  lord  chancellor  in  1733,  and 
died  in  1737.  Lord  Campbell  says  of  him:  “He  was 
without  any  one,  from  malice  or  mistake,  to  cavil  at  any 
part  of  his  character,  conduct  or  demeanor.”  It  is  told 
of  him  that  after  he  had  promised  a  valuable  living  to 
a  friend  of  Sir  Robert  Walpole,  the  curate  of  the  late 
incumbent  called  upon  him  with  a  petition  from  the 
parishioners,  testifying  to  his  merits  and  his  poverty,  and 
entreating  his  lordship  to  use  his  influence  with  the  new 
rector  to  continue  him  in  the  curacy.  After  conversing 
with  him,  and  finding  that  his  salary  was  only  £50, 
Talbot  promised  to  comply  with  the  request,  and  also  to 
do  what  he  could  to  get  the  salary  raised.  When  the 
rector-expectant  came  to  thank  him  for  his  promise, 
Talbot  mentioned  the  curate’s  petition,  and  begged  it 
might  be  granted.  He  replied  :  “I  should  be  happy  to 
oblige  your  Lordship,  but  I  have  promised  my  curacy  to 
a  particular  friend.”  “What!  promised  your  curacy 
before  the  living  is  yours  ?  ”  “Yes,  my  Lord.”  “  Then, 
sir,  I  will  afford  you  an  admirable  opportunity  of  dis¬ 
missing  your  friend  ;  I  will  dispose  of  the  living  else¬ 
where.”  On  the  curate’s  waiting  upon  the  lord  chan¬ 
cellor  to  know  the  result  of  his  application,  he  told  him 
he  was  sorry  to  say  that  he  could  not  get  him  the  curacy. 
The  poor  man  bowed  and  started  to  retire,  when  Talbot 
added  :  “Though  I  cannot  give  you  the  curacy,  I  can 
give  you  the  living,  and  yours  it  is.  TV  rite  to  your 
family  and  tell  them  that  although  you  applied  only  for 
the  curacy,  your  merit  and  your  modesty  have  obtained 
for  you  the  living.” 

Taney,  C.  J.,  as  Lawyer.  (See  §  581.) 

§  188.  Tapley. 

Rufus  P.  Tapley  was  born  in  1823,  and  died  in  1893. 
In  1865,  he  was  appointed  a  judge  of  the  Supreme  Court 
of  Maine,  his  judicial  service  extending  to  1872.  Of  his 
thirty-one  published  opinions,  one  has  been  so  much 
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commented  upon  as  to  induce  this  brief  sketch. 
At  the  bar  memorial  upon  his  death,1  Hon.  Wm.  Penn 
Whitehouse,  who  presided,  remarked  in  his  response  : — 
“  Of  these  efforts  the  one  best  known  to  the  profession 
is  doubtless  his  elaborate  dissenting  opinion  in  Goddard 
v.  Grand  Trunk  Ry.  Co.,  comprising  forty  pages  of  the 
57th  volume  of  the  Maine  Reports.  This  was  an  ex¬ 
haustive  analysis  of  the  grounds  of  a  carrier’s  liability 
for  the  misconduct  of  its  servant  toward  a  passenger, 
and  a  vigorous  protest  against  the  doctrine  of  exemplary 
damages  in  suits  against  corporations  for  malicious  torts 
of  a  servant  not  directly  or  impliedly  authorized  or  rat¬ 
ified  by  the  corporation.  As  a  beam  of  light  comes 
through  a  crystal  prism  broken  into  its  component 
colors,  so  this  subject  came  through  the  marvelous  prism 
of  a  philosophical  intellect  with  its  constituent  elements 
clearly  distinguished.  He  earnestly  contended  that  such 
a  doctrine  was  ‘  wrong  in  principle,  inequitable  and  un¬ 
just  in  practice,  and  utterly  wanting  in  precedent.’  And 
his  painstaking  differentiation  of  the  numerous  decisions 
of  English  and  American  courts  on  this  question  is  char¬ 
acteristic  of  his  thoughtful  and  critical  mind.  It  is  a 
noteworthy  fact  that  the  views  there  expressed  by  Judge 
Tapley  have  very  recently  been  substantially  adopted  by 
the  Supreme  Court  of  the  United  States  in  Lake  Shore 
&  Mich.  So.  R.  Co.  v.  Prentice,  147  U.  S.  102,  announced 
last  January;  and  in  the  opinion  of  Mr.  Justice  Gray, 
reference  is  made  to  Goddard  v.  Grand  Trunk  R.  Co.' 
and  to  the  ‘strong  dissenting  opinion’  in  that  case. 
Attention  is  here  called  to  that  fact  for  the  obvious  pur¬ 
pose  of  conveying  the  compliment  thus  implied  to  the 
ability  and  judicial  independence  of  Judge  Tapley,  and 
not  at  all  for  the  purpose  of  suggesting  any  doubt  re¬ 
specting  the  soundness  of  the  masterly  opinion  of  the 
majority  of  the  court  as  applied  to  the  facts  in  the 
Grand  Trunk  case  ;  for  there  the  retention  of  the 
offending  servant  in  his  place  by  the  company  after  his 
misconduct  was  known  to  them,  may  well  have  been 
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deemed  a  practical  ratification  and  approval  of  his  con¬ 
duct.1  Judge  Tapley  always  seemed  to  me  to  have — 

“  1  No  envy  of  another’s  fame  .  .  . 

Nor  rustling  hear  in  every  breeze 
The  Laurels  of  Miltiades.’  ” 

§  189.  Tenterden. 

In  1818,  Lord  Ellenborougli,  as  chief  justice  of  the 
King’s  Bench,  was  succeeded  by  Lord  Tenterden  (Charles 
Abbott),  who  was  born  in  1162,  and  died  in  1832.  He 
achieved  fame  by  his  treatise  on  “  The  Law  of  Merchant 
Ships.”  He  was  noted  for  his  rigor  as  a  reasoner.  The 
Quarterly  Review  told  a  story  of  him  which  was  chal¬ 
lenged  by  Lord  Campbell.  A  magistrate  at  a  circuit 
dinner,  being  asked  by  the  judge  whether  he  would  take 
some  venison,  answered:  “Thank  you,  my  Lord,  I  am 
going  to  take  boiled  chicken.”  Lord  Tenterden  retorted: 
“  Sir,  that  is  no  answer  to  my  question  ;  I  ask  you  again 
if  you  will  take  venison,  and  I  will  thank  you  to  answei 
yes  or  no  without  further  prevarication. 

§  190.  Thurlow. 

Edward  Thurlow  was  horn  in  1732,  and  died  in  1806. 
George  III.  appointed  him  lord  chancellor  in  reward  for 
his  having  supported  Lord  North  s  administration  in 
regard  to  the  American  Colonies.  He  was  notorious  for 
his  drunkenness,  insolence  and  profanity.  On  one  occa¬ 
sion,  a  young  barrister,  who  had  to  prove  that  a  certain 
party  was  dead,  was  interrupted  by  Thurlow  with  the 
rude  exclamation  :  ‘  ‘  Bah  !  that’s  no  proof  !  ”  The  lawyer 
sadly  proceeded  :  “My  Lord,  it  is  very  hard  that  you 
will  not  believe  me.  I  knew  him  well  to  his  last  hour  ; 
I  saw  him  dead  and  in  his  coffin.  My  Lord,  he  was  my 
client.”  “  Good  heavens,  sir,”  exclaimed  the  clown 
chancellor,  “why  didn’t  you  tell  me  that  before?  I 
should  not  have  doubted  the  fact  one  moment ,  foi  I 

i  Goddard,  the  plaintiff  passenger,  was  judge  of  the  Superior  Court 
of  Cumberland  County.  A  brakeman  denied  that  a  ticket  had  been 
surrendered,  shook  his  fist  in  his  face,  called  him  a  damned  liar,  and 
threatened  to  spill  his  brains.  The  verdict  was  for  $4,850. 
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think  nothing  can  be  more  likely  to  kill  a  man  than  to 
have  you  for  an  attorney.” 

Thurlow  once  had  a  dispute  with  a  bishop  concerning 
a  living  of  which  the  great  seal  had  the  alternate  pre¬ 
sentation.  The  bishop’s  secretary  came  to  him  saying  : 
“My  Lord  of  (Blank)  sends  his  compliments  to  your 
Lordship,  and  believes  that  the  next  turn  to  present  be¬ 
longs  to  his  Lordship.”  Thurlow  answered  :  “  Give  my 
compliments  to  his  Lordship,  and  tell  him  that  I  will  see 
him  damned  first  before  he  shall  present.” 

Sec.  4  4  This,  my  Lord,  is  a  very  unpleasant  message 
to  deliver  to  a  bishop.” 

Chanc.  “You  are  right,  it  is  so  ;  therefore  tell  the 
bishop  that  I  will  be  damned  first  before  he  shall  present.” 

Thurlow  presided  at  the  trial  of  Warren  Hastings. 
Therein  Edmund  Burke,  commenting  upon  Hastings’  ar¬ 
rest  of  a  rajah  at  his  devotions,  said  :  “  It  has  been  alleged, 
m  extenuation  of  the  disgrace,  that  the  rajah  was  not  a 
Brahmin.  Suppose  the  lord  chancellor  should  be  found 
at  his  devotions  (laughter), — surely  we  may  suppose  the 
keeper  of  the  king’s  conscience  to  lie  so  employed  (re¬ 
newed  laughter),— and  suppose  that  while  so  employed 
lie  should  be  violently  interrupted,  and  carried  off  to 
prison,  would  it  remove  or  lessen  the  indignity  that  he 
was  not  a  bishop  ?  No  !  the  lord  chancellor  would  think 
of  the  piayers  he  had  lost,  and  his  feelings  would  be 
equally  acute  as  if  he  had  worn  lawn  sleeves  in  addition 
to  the  robes  of  his  office  and  his  full  bottom  wig.” 

When  news  came  to  Parliament  that  George  III.  was 
insane,  Thurlow  made  a  tearful  speech  referring  to  the 
many  favors  “conferred  upon  me  by  his  Ma-a-jesty  ” 
and  ended:  “  When  I  forget  my  sovereign,  may  God 
forget  me  !  ”  Instantly  John  Wilkes,  who  had  been 
outrageously  abused  for  his  criticisms,  in  the  “  North 
Briton,”  of  the  king’s  tyrannical  acts,  exclaimed,  loud 
enough  to  be  heard  all  around:  “God  forget  you! 
He’ll  see  you  damned  first.”  Dr.  John  Wolcott  (“  Peter 
Pindar  )  once  satirized  Thurlow  as  being  patted  on  the 
shoulder  by  the  devil  and  as 
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“  A  great  law-chief  whom  G-od  nor  demon  scares, 

Compelled  to  kneel  and  pray,  who  sivore  his  prayers.” 

Rather  different  was  the  tribute  of  the  poet  Cowper, 
who  had  heen  a  fellow  law- student  of  Thurlow  : — 

“  Discernment,  eloquence  and  grace 
Proclaim  him  born  to  sway.” 

A  law- journal  writer1  describes  Thurlow  as  a  “bundle 
of  contradictions.  .  .  .  Apparently  unfeeling  as  he  was 
really  severe  and  inconsiderate,  he  would  repeat  Shake¬ 
speare’s  description  of  the  attributes  of  mercy  with  tears 
in  his  eyes  ;  he  was  most  obsequiously  sycophantic  to 
the  throne,  and  most  boldly  defiant  and  abusive  to  the 
nobility  ;  destitute  of  real  moral  principle,  he  preserved 
the  judgment-seat  pure  and  impartial.  Characterized 
by  small  learning,  considerable  sense,  great  force,  mon¬ 
strous  effrontery,  and  no  principle  whatever,  he  cannot 
for  a  moment  be  ranked  with  the  great  and  good  men 
who  have  filled  judicial  positions  in  his  country,  and 
while  there  was  much  brilliance  in  his  composition,  it 
was  not  the  steady  luminousness  of  true  genius  and  virtue, 
hut  the  intermittent  and  appalling  flashes  of  lightning 
illuminating  for  an  instant  the  gloom  of  a  forbidding 
expanse,  and  leaving  the  prospect  more  awful  than  be¬ 
fore.”  2 

Thurlow  had  an  illegitimate  son  by  a  daughter  of  the 
Dean  of  Canterbury.  On  the  trial  of  the  Duchess  of 
Kingston  in  the  House  of  Lords  for  bigamy,  he  had  the 
impudence  to  liken  the  Duchess  to  “The  Wanton  Wife 
of  Bath  ”  in  the  old  ballad.  Looking  him  full  in  the  face, 
she  said  :  “  The  learned  gentleman  has  dwelt  much  on 

my  faults  ;  but  I  can  assure  him  that  I,  if  I  wished,  could 
also  tell  a  Canterbury  Tale.”  (The  ballad  was  in  the 
style  of  Chaucer  ;  e.  g. ,  this  passage  : — 


1 12  Alb.  L.  J.  356. 

2  Contrast  Binney’s  description  of  Chief  J ustice  Tilghman,  post,  §  467  ; 
also  the  character  of  Judge  John  Wells  of  Mass.  Supreme  Court, — 
obituary,  119  Mass.  605,  and  12  Alb.  L.  J.  366. 
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“Her  hosen  weren  of  fine  scarlet  rede  : — 

Full  streite  yteyed.”) 

§  191.  Tyndal. 

Chief  Justice  Tyndal  of  theCommon  Pleas  (Sir  Nicho¬ 
las  Conyngham,  born  1777  ;  died,  1846)  was  noted  for 
his  facetiousness.  Being  asked  as  to  a  certain  sergeant 
if  he  thought  him  a  sound  lawyer,  he  answered  :  “  W ell, 
sir,  you  raise  a  doubtful  point,  whether  roaring  is  un- 
sotmdness.”  When  Lady  Rolle,  on  her  husband’s  death, 
refused  to  let  the  hounds  go  out,  a  learned  sergeant  asked 
the  chief  justice  whether  there  would  be  any  harm  if 
they  were  allowed  to  do  so  with  a  piece  of  crape  round 
their  necks.  The  answer  came:  “I  can  hardly  think 
that  even  the  crape  is  necessary  ;  it  ought  surely  to  have 
been  sufficient  that  they  were  in  full  cry .” 

§  192.  Virgin. 

William  Wirt  Virgin  was  born  in  1823,  and  died  in 
1893.  He  was  colonel  of  the  23d  Maine  Regiment, 
in  the  Union  war.  He  published  two  digests  of  Maine 
Reports,  was  seven  years  a  reporter  of  the  Supreme 
Court,  and  in  1873  was  appointed  a  justice  thereof.  One 
of  Judge  Virgin’s  successes  as  lawyer  was  iu  getting 
sustained  the  will  of  ex-Gov.  Abner  Coburn,  giving 
half  his  three-million  estate  to  charitable  institutions. 
Of  his  character,  Hon.  A.  A.  Strout,  in  the  bar  memorial,1 
said : — 

“  Patient  to  hear,  and  anxious  to  receive  all  the  light 
possible  from  all  sources,  he  brought  to  the  decision  an 
untiring  research,  great  powers  of  analysis,  clear  and 
logical  reasoning  and  an  honest  desire  to  get  at  the  right 
regardless  of  parties  or  counsel,  which  made  him  the 
great  judge  that  he  was.  And  then  he  never  forgot  that 
he  was  once  a  practicing  lawyer  himself.  His  inter¬ 
course  with  the  bar  was  always  genial  and  delightful ; 
but  no  one  thought  for  a  moment  to  take  advantage  of 
his  familiarity  with  his  former  associates  in  the  profes- 
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sion,  to  violate  the  proprieties  due  to  his  exalted  office, 
or  fail  in  the  respect  which  his  personal  worth  demanded. 
His  modesty  forbade  him  to  assume  any  position  of  mere 
personal  superiority  which  would  not  he  connected  with 
the  dignity  of  his  high  office.  He  had  little  regard  for  the 
pomp  and  circumstance  of  official  place  separated  from  the 
duties  which  that  place  involved.  He  was  companionable 
without  fear  of  losing  the  respect  of  others  ;  he  was  loved 
because  he  did  not  forget  the  rights  of  those  who  practiced 
before  him,  because  he  was  firm  without  judicial  tyr¬ 
anny,  because  he  was  just  without  favor.  And  while 
he  was  just  he  was  merciful.  It  pained  him  to-sentence 
the  criminal  for  his  crime,  it  gave  him  exceeding  pleasure 
to  set  the  innocent  at  liberty.  His  tenderness  to  even 
the  guilty  has  been  witnessed  many  times,  although  it 
cannot  be  said  that  for  this  reason  he  failed  to  do  jus¬ 
tice.” 

In  the  same  memorial,  Franklin  C.  Payson  spoke  ten¬ 
derly  and  affectionately  of  the  loss  of  the  companionship 
of  Judge  Virgin,  closing  with  a  quotation  that  merits 
reproduction  here  : 

“We  question  vainly.  Yet  it  somehow  pleases, 

When  they  have  said  the  last  good-bye, 

It  somehow  half  the  pain  of  parting  eases, 

That  in  the  sky, 

In  the  vast  solitude  of  stars  and  space, 

There  may  be  consciousness  and  life  and  hope ; 

And  that,  when  we  must  yield  to  death’s  embrace, 

There  may  be  scope 

For  the  unfolding  of  the  better  powers, 

So  sadly  stifled  in  this  life  of  ours.” 

§  193.  Waite. 

Chief  Justice  Morrison  R.  Waite  was  born  in  1816,  and 
died  in  1888.  He  was  sometimes  called  “  a  born  judge  ;  ” 
his  father  was  for  twenty  years  a  judge  of  the  Connec¬ 
ticut  Supreme  Court.  He  succeeded  Chief  Justice  Chase 

1 37^  He  was  noted  for  his  tremendous  working  ener- 
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gies.  The  second  great  period  of  constitutional  interpre¬ 
tation  began  with  his  first  year  on  the  bench.  The 
amendments  were  coming  up  for  judicial  exposition,  and 
questions  were  to  he  settled  as  to  the  powers  of  Congress, 
the  lights  of  States  and  the  privileges  of  citizens.  Some 
of  the  most  important  corporation  cases  that  were  ever 
argued  in  the  United  States  came  before  him,  involving 
the  most  intricate  questions  of  interstate  commerce. 
Among  his  opinions  are  the  decision  on  the  head-money 
tax  cases  in  1876,  on  the  polygamy  cases  in  1879,  on  the 
election  laws  in  1880,  on  the  powers  of  removal  by  the 
President  and  the  Virginia  land  cases  in  1881  on  the 
Civil-Rights  Act  in  1883,  on  the  Alabama  claims,  the 
cgal- Tender  Act,  and  the  Virginia  coupon-tax  cases  in 
1-8S5,  on  the  express  companies  and  the  extradition  cases 
m  1SS6,  and  the  Kansas  prohibition  cases,  the  Virginia 
debt  cases,  the  national  banks,  and  the  affair  of  the 
Chicago  anarchists  in  1887. 

His  conception  of  our  novel  and  complex  theory  of 
government,  and  his  independence  of  political  considera¬ 
tions,  are  clearly  shown  in  the  Ku-klux,  civil  rights  and 
other  decisions,  in  which  he  did  not  hesitate  to  set  aside 
republican  legislation  if  he  deemed  it  necessary  •  nor 
was  he  deterred  by  fear  of  being  accused  of  friendliness 
,°  arge corporations,  from  pronouncing  decisions  in  their 
example,  his  decision  on  the  validity  of  the 
Pell  teiephone  patents,  which  was  his  last  official  action.  ”  1 
Chief  Justice  Waite  and  Judge  Hall  of  North  Caro¬ 
lina  were  takimr  an  exmireirm  m  - n/r- 


an  excursion  to  Fortress  Monroe  on 


‘ £  I  wish  your  Honor  would  ovi 
reminds  of  Henry  W.  Beecher’: 


errule  this  motion.”  This 
’s  encouraging  response  to 
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a  sea-sick  brother  clergyman  on  the  bounding  billows  of 
the  Atlantic  :  ‘  ‘  W ell,  brother,  cheer  up  !  you  know  in 
grace  we  are  always  a-bounding .”  1 

§  194.  Walworth. 

Reuben  Hyde  Walworth  was  born  in  1788,  and  died  in 
1867.  He  was  self-educated,  studied  law  at  seventeen, 
was  county  judge  in  1811,  at  Plattsburgh,  N.  Y.,  where, 
in  1817,  as  adjutant  of  General  Mooers,  he  beheld  and 
reported  the  progress  of  Com.  McDonough’s  battle  on 
Lake  Champlain.  He  served  in  Congress  in  1821,  was  a 
judge  of  the  N.  Y.  Supreme  Court  from  1823  to  1828, 
when  he  was  appointed  chancellor,  and  served  until 
1848,  when  the  new  constitution  abolished  the  court.  He 
was  noted  for  his  easy  accessibility  by  widows  and  or¬ 
phans,  and  for  his  habit  of  rather  summarily  interrupting 
counsel  by  questions  upon  the  facts,  and  unpleasantly 
anticipating  their  points. 

On  one  occasion,  upon  a  motion  before  him,  a  noted 
Brooklyn  lawyer  had  read  certain  affidavits,  and  was  pro¬ 
ceeding  to  argue,  when  the  chancellor  exclaimed  :  “  I 
think  the  Widow  Van  Brummel  ought  to  be  heard  from 
in  this  case.”  The  lawyer  could  not  see  what  possible 
interest  she  could  have  ;  and  upon  attempting  in  vain  to 
proceed,  could  not  refrain  from  remarking  testily  as  he 
began  to  tie  up  his  papers  :  “Well,  your  Honor,  I  will 
hunt  up  this  Widow  Van  Brummel,  and  see  if  she  has 
anything  to  say  ;  and  if  there  is  any  other  woman  in  the 
United  States  or  elsewhere  that  your  Honor  would  like 
to  see,  I  will  bring  her  into  court.”  Marcus  T.  Rey¬ 
nolds,  who  had  been  such  sufferer,  once  laid  a  trap  for 
the  too-previous  habit.  Opening  with  a  “  suppose  ”  state 
of  facts,  he  was  interrupted  by  the  chancellor  :  “Ah,  I 
see,  Mr.  Reynolds,  your  point  is,”  etc.  “  No,”  said  Rey¬ 
nolds  gravely,  “that  is  not  exactly  it,  your  Honor,”  and 
he  put  forward  a  still  more  intricate  hypothesis.  Soon 
he  was  similarly  interrupted,  and  replied  :  “  No,  that 

1  For  an  excellent  sketch  of  Chief  Justice  Waite  in  1887,  see  an  article 
from  1ST.  Y.  World,  36  Alb.  L.  J.  479. 
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isn't  quite  it,”  and  then  imperturbably  put  a  third  case. 
On  being  abruptly  anticipated  a  third  time,  he  replied  : 
“No,  your  Honor,  that  isn’t  it,  and  what  is  more,  your 
Honor  never  can  guess  until  I  tell  you.” 

He  was  also  noted  as  a  temperance  advocate.  His 
opinion,  nearly  fourteen  pages  long, 1  giving  the  history  of 
brewing  and  distillation,  to  establish  that  ale  and  strong 
beer  are  “strong  spirituous  liquors”  within  the  New 
York  license  law,  is  a  monument  of  research. 

After  his  chancellorship,  he  was  in  great  demand  as 
a  referee.  In  the  famous  spike-patent  case 2  his  fees  as 
such  amounted  to  more  than  $10,000.  It  has  been  re¬ 
lated  that  an  accident,  due  to  his  pride  of  ancestry,  pre¬ 
vented  his  being  elevated  to  the  Federal  Supreme  Bench. 
In  his  Pine  Grove  mansion  at  Saratoga,  he  kept  conspic¬ 
uously  hung  the  Walworth  arms,  claiming  descent  from 
Lord  Mayor  Walworth  who  struck  down  Wat  Tyler. 
President  Tyler  traced  himself  back  to  the  great  rebel. 
As  he  was  about  to  appoint  the  chancellor  to  the  vacant 
judgeship,  clerk  Wm.  P.  Hallett  showed  him  the  Wal¬ 
worth  arms,  and  incidentally  spoke  a  good  word  for  his 
friend  Nelson.  The  chancellor  devoted  his  last  days  to 
preparing  a  genealogy  of  his  maternal  line,  the  Hydes. 

§  195.  Westbury. 

Richard  Bethell  was  born  in  1800,  and  died  in  1873. 
He  was  greatly  addicted  to  satire.3  He  was  once  address¬ 
ing  the  judges  in  banco  with  his  characteristic  contempt¬ 
uous  air.  Sir  Creswell-Creswell  interrupted  him  with  : 

Be  so  good  as  to  remember,  Mr.  Bethell,  that  we  are  at 
least  vertebrate  animals.  Your  manner  would  be  offen¬ 
sive  if  you  were  the  Creator  addressing  three  black 
beetles.”  He  was  made  attorney- general  in  1856,  and 
lord  chancellor,  with  the  title  Baron  Westbury,  in  1861, 
resigning  in  1865. 

1  Nevin  v.  Ladue  (1846),  3  Denio,  437. 

2  Durden  v.  Corning,  2  Fish.  Pat.  Cas.  477,  as  to  a  machine  for 
mating  horse-shoes. 

i  e  IT.  D.  Traill’s  narration  of  incidents,  Eng.  Illust.  Mag  1889- 
39  Alb.  L.  J.  80.  ’ 
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Lord  Westbury  was  once  proceeding  in  the  face  of 
Bishop  Wilberforce  to  pull  to  pieces  the  dogma  of  future 
punishment.  The  bishop  bluntly  interposed  :  “I  really 
must  decline  to  discuss  the  question  because  you  are  an 
interested  party.”  A  judgment  delivered  by  him  in  1864 
led  a  humorist  to  propose  the  following  epitaph  : 
“  Richard  Baron  Westbury,  Lord  High  Chancellor  of 
England.  He  was  a  distinguished  judge  and  an  eminent 
Christian,  and  a  still  more  distinguished  statesman. 
During  his  tenure  of  office,  he  abolished  the  ancient 
method  of  conveying  land,  the  time-honored  institution 
of  the  Insolvency  Court,  and  the  eternity  of  punishment. 
Toward  the  close  of  his  earthly  career,  he  dismissed  Hell 
with  costs,  and  took  away  from  orthodox  members  of  the 
Church  of  England  their  last  hope  of  eternal  damnation.  ” 


CHAPTER  IV. 


JURORS. 

§196.  Influencing  Legislation— Stokes-Fisk  Jury. 

Jurors  are  sometimes  criticised  for  that  for  which 
only  the  legislature  should  be  held  responsible.  In  1872 
(when  the  New  York  law  allowed  no  intermediate  ver¬ 
dict  between  murder  of  the  first  degree  and  manslaughter 
of  the  third  degree),  on  the  evidence  at  the  first  trial  of 
the  Stokes-Fisk  case,  the  jury  agreed  that  Stokes  did  not 
go  to  the  Grand  Central  Hotel  with  a  premeditated 
design  of  seeing  and  killing  Fisk.  The  seven  jurors  who 
were  for  murder  in  the  first  degree  were  of  the  opinion 
that  the  design  to  kill  Fisk  was  formed  in  an  instant 
when  he  met  him  on  the  stairs,  and  that  this  instant  was 
sufficient  time,  according  to  the  law  and  the  charge  of 
the  judge,  for  premeditation.  The  five  others  thought 
that  he  pulled  his  pistol  in  the  heat  of  passion,  being 
frenzied  by  the  sight  of  Fisk,  and  that  his  crime  was  only 
manslaughter  in  the  third  degree.1 

§197.  Jacob  Ling  Jury — “  Willful  Murder.” 

A  good  sample  of  the  jury  that  takes  the  bits  in  its 
teeth  and  makes  its  own  charge  pell-mell  against  book- 
law,  was  the  one  mentioned 2  as  sitting  in  a  murder  trial 
at  the  Suffolk  (Eng.)  Assizes.  The  evidence  was  clear  that 
the  defendant,  Jacob  Ling,  in  attempting  to  procure  an 
abortion,  caused  the  death  of  his  paramour.  Baron 
Channel,  the  presiding  judge,  plainly  and  squarely  in- 

1  As  to  reversal  of  conviction  had  on  the  second  trial,  and  construc¬ 
tion  of  the  meanwhile  enacted  law  as  to  grounds  of  challenge  of  jurors, 
see  People  v.  Stokes,  53  N.  Y.  164. 

2  Ipswicli  Eng.  Journal  of  Aug.  13,  1870. 
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structed  the  jury  as  to  the  common  law,1  that  it  is  mur¬ 
der  if  one,  intending  to  do  some  other  felony,  undesign- 
edly  kills  a  human  being.  (Now  statute  law  of  many  of 
the  United  States.)  After  the  jurors  had  been  retired  an 
hour,  they  returned,  and,  in  reply  to  the  clerk  of  arraign, 
the  foreman  said:  “We  find  the  prisoner  guilty  of  an 
attempt  to  procure  an  abortion.”  The  judge  here  inter¬ 
vened,  saying  the  prisoner  was  charged  with  murder. 

Tli e  Foreman.  ‘ ‘  W e  believe  that  he  caused  the  death, 
but  not  with  the  intention  of  committing  willful  murder.” 

His  Lordship.  “I  tell  you  that  is  no  part  of  your 
inquiry.  You  cannot  find  him  guilty,  if  you  have  a 
reasonable  doubt  whether  the  death  was  the  result  of 
natural  causes  or  of  the  attempt  to  procure  abortion. 
And  I  repeat,  absolutely  and  unqualifiedly,  that  if  he 
intended  feloniously  to  procure  abortion,  and  the  attempt 
ended  in  death,  then  he  is  guilty  of  willful  murder.  You 
must  retire  again.” 

The  jury  retired,  and  in  six  minutes  brought  in  a  ver¬ 
dict  of  not  guilty.  This  result  was  perhaps  not  so  much 
from  perverseness  or  stupidity  as  from  the  natural  horror 
of  taking  a  man’s  life  as  a  penalty  of  his  undesigned 
misfortune  consequent  upon  his  designed  lesser  felony. 

§  198.  Cole-Hiscox — “  Phebe  Ann  F.” — Holland-Davis. 

In  the  Cole-Hiscox  case  in  1868, 2  the  jury  acquitted 
the  prisoner  for  doubt  of  his  sanity,  at  the  moment  of 
the  homicide  ;  but  they  stated  that  they  found  him  sane 
the  moment  before  and  the  moment  thereafter. 

The  case  of  “  Phebe  Ann  F.,”  the  innocent  victim  of 
a  sham  marriage,  who  caused  by  poison  the  death  of  her 
betrayer,  and  was  acquitted  by  the  jury  without  the  set¬ 
ting  up  of  any  plea  of  insanity,  was  never  reported  offi¬ 
cially.  One  of  the  jurors  being  asked  on  what  ground 
he  acquitted  her,  simply  answered,  “  Served  him  right.” 
This  case  is  a  very  instructive  one,  not  only  legally,  but 
also  socially  and  ethically,  especially  to  young  women- 

1  4  Bl.  Com.  201. 

2  7  Abb.  Pr.  N.  S.  321,  at  347. 
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But  it  must  here  be  simply  passed  with  the  remark  that 
it  may  he  found  on  page  474  of  the  first  volume  of  the 
Albany  Law  Journal — series  accessible  in  any  State 
library.  Compare  the  case  of  the  acquittal  of  Holland, 
a  Texan,  in  1886,  of  murdering  Davis,  a  panel  bunco 
thief  in  New  York.1 

§199.  Inattention  to  Instructions. 

The  tendency  of  jurors  to  neglect  considering  anything 
in  the  judge’s  charge  except  some  emphatically  stated 
glittering  generality,  was  exemplified  in  a  Cincinnati 
crim.  con.  case,  in  1870.  The  judge  clearly  instructed 
the  jurors  that  they  could  consider  in  mitigation  of 
damages  the  defendant’s  evidence  that  the  wife,  before 
her  marriage,  was  of  loose  morals  ;  that  the  husband, 
after  his  marriage,  had  been  remiss  in  marital  duty  ;  and 
that  before  the  bringing  of  the  suit,  he  had  obtained  a 
divorce,  and  was  now  living  with  his  second  wife.  The 
judge,  however,  happened  to  add  that  “  the  deliberate 
seducer  of  a  married  woman  deserves  to  be  severely  pun¬ 
ished.”  The  jury  rendered  a  verdict  for  the  plaintiff  for 
$8,000. 

Chambers’  Journal  tells  that  on  a  trial  for  murder, 
the  judge  charged  the  jury  that  if  not  satisfied  that  a 
capital  crime  had  been  committed,  they  could  find  the 
prisoner  guilty  of  manslaughter,  just  as  they  could  on 
an  indictment  for  child-murder  find  the  woman  guilty 
of  concealing  the  birth.  The  clodhoppers,  after  deliber¬ 
ating  a  long  while,  found  the  man  guilty  of  concealing 
the  birth  of  the  deceased. 

At  a  trial  in  South  Wales,  for  infanticide,  the  j  ury 
listened  with  most  profound  attention.  At  the  conclu¬ 
sion  of  the  summing  up,  the  foreman  arose  and  informed 
the  court  that  he  was  the  only  man  on  the  jury  under¬ 
standing  English. 

An  Indiana  jury,  in  1882,  brought  in  a  verdict  finding 
the  defendant  “  guilty  of  an  assault  and  battery  with 
intent  involuntarily,  but  in  the  commission  of  an  unlaw- 

1  People  v.  Holland,  33  Alb.  L.  J.  202,  217. 
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ful  act,  to  murder  Charles  Fenney,  as  charged  in  the  in¬ 
dictment.”  1  They  had  perhaps  heard  some  reference  to 
the  two  kinds  of  manslaughter,  “voluntary  and  involun¬ 
tary,”  in  a  prior  decision.2 

§  200.  Remittitur  without  Defendant’s  Consent. 

The  uncertainty  of  the  amount  of  damages  that  will 
be  awarded  by  that  twelve 

“  Many  men  of  many  minds, 

Many  birds  of  many  kinds,” 

was  illustrated  in  an  English  case  in  1884, 3  for  libel  in 
alleging  that  certain  sculptures,  attributed  to  Mr.  Belt 
and  claimed  by  him  as  his  own,  had  in  fact  been  exe¬ 
cuted  by  persons  in  his  employ.  The  jury  gave  £5,000, 
and  the  defendant  moved  a  new  trial,  on  the  ground 
that  the  verdict  was  excessive,  and  against  the  weight  of 
evidence.  The  plaintiff,  through  his  counsel  Hardinge 
.  Giffard  (afterward  Lord  Ch.  Halshury)  consented  that  the 
amount  be  reduced  to  £500.  The  Court  of  Appeal 
held  that  this  could  be  done  without  the  consent  of  the 
defendant. 

§  201.  Big  Verdicts— “  Super  ad-damnum  Pym— Phillips. 

In  a  New  York  suit  in  1884, 4  for  slander  imputing 
unchastity,  where  the  ad-clcunnuin  was  alleged  to  be 
$4,000,  the  jury  returned  a  verdict  for  $4,500. 

In  a  suit  in  1861, 5  by  a  widow,  mother  of  eight  chil¬ 
dren,  against  a  railway  company  for  negligence,  causing 
death  of  the' husband  and  father,  the  jury  gave  her  a 
verdict  for  £13,000.  The  court  reduced  the  amount  to 
£1,000. 6 

One  of  the  largest  tort  verdicts  that  has  been  allowed 
to  stand  was  for  £16,000,  obtained  on  the  third  trial  of  a 

1  Thetge  v.  State,  83  Ind.  126. 

2  State  v.  Throckmorton  (1876),  53  Ind.  354. 

3  Belt  v.  Lawes,  L.  R.  12  Q.  B.  D.  356. 

4  Doe  v.  Roe,  32  Hun,  628. 

6  Pym  v.  Gt.  N.  Ry.  Co.,  2  Foster  &  F.  619. 

6  London  Law  Times,  1879. 
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suit  in  1870, 1  by  a  physican  of  Grosvenor  Square,  whose 
yearly  income  had  been  £5,000,  and  who  was  laid  up  two 
years  in  pain  and  anxiety  in  consequence  of  the  railway 
accident. 

§  202.  Tender  Verdicts. 

French  juries  are  noted  for  verdicts  with  most  farcical 
recommendations  to  mercy  for  “  circonstances  attenu- 
antes.'’'' 2 

Chambers’ Journal  tells  that  the  foreman  of  a  Limer¬ 
ick  jury  once  announced  :  “We  are  unanimous— nine 
to  three — in  finding  the  defendant  not  guilty.”  The 
accused  on  being  discharged  gratefully  told  the  court  that 
this  should  be  his  last  as  it  was  his  first  offense.  Also 
that  a  Carlisle  jury  once  found  a  man  guilty  of  stealing 
a  watch,  but  recommended  him  to  mercy  because  “  it 
was  really  very  hard  to  say  whether  he  had  taken  the 
watch  or  not.”  Also  that  on  the  trial  of  one  charged 
with  uttering  a  forged  note,  a  Cardigan  jury  said : 
“  We  find  the  prisoner  guilty  of  telling  stories  about  the 
note,  and  think  he  ought  to  pay  back  the  money,  and 
have  three  months  for  it.” 

In  Kentucky,  on  trial  of  a  negro  before  Judge  Frazier, 
for  larceny,  a  brand-new  young  lawyer  was  appointed  to 
defend  him.  It  was  clearly  proven  that  the  accused  took 
the  watermelon  from  a  neighboring  field.  His  counsel 
simply  addressed  the  jury  as  follows:  “May  it  please 
the  Court  and  Gentlemen  of  the  Jury:  It  is  quite  clear 
that  he  took  the  watermelon  without  stopping  to  consider 
where  it  grew,  or  who  held  the  title-deed  of  the  land.  He 
thought  it  of  no  consequence,  and  nobody  here  thinks  it 
of  any  consequence  ;  for  no  title-deeds  have  been  intro¬ 
duced.  Everybody  here  has  taken  watermelons  that  way  ; 
I  know  I  have  ;  I  have  no  doubt  his  Honor  has  ;  and  per¬ 
haps  each  of  you  has  ;  and  it  would  have  been  a  silly 
piece  of  nonsense  to  have  prosecuted  us  for  it.  I  leave 
you  the  case,  and  trust  you  to  imagine  yourselves  in  his 

!  Phillips  v.  London  &  S.  W.  Ry.  Co.,  L.  R.  5  C.  PI.  D.  280. 

2  See  curious  instances  collated  by  CornhillMag.,  1  Gr.  Bag,  323. 
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place.”  The  jurors  snickered,  nudged  each  other,  and 
acquitted  the  colored  brother  without  retirement.1 

In  South  Carolina,  a  negro  was  on  trial  for  burglary. 

It  was  proved  that  he  crawled  into  the  mill  through  a 
hole  in  the  wall,  unfastened  the  door,  set  the  flour  out, 
fastened  the  door  again,  and  crawled  out  through  the 
same  hole.  The  jury  was  instructed  to  acquit,  as  there 
was  no  breaking.  The  verdict  was  :  “  We  find  for  the 
defendant,  hut  we  believe  he  stole  the  flour.  ’  Tins  re¬ 
minds  of  an  Ohio  case  in  1S74.2  It  appeared  that  Wine, 
without  breaking,  entered  a  barn  with  intent  to  steal, 
and  afterward  broke  out  of  the  barn  in  making  his  exit. 
Held,  that  this  was  not  burglary  within  the  Ohio  act  of 
1872,  “  forcibly  break  and  enter  into  any  .  .  .  barn,  with 
intent  to  steal.” 

§  203.  Colored  “Findings.” 

A  colored  minister  in  Georgia  was  tried  before  the 
deacons  of  his  church  for  stealing  bacon.  The  witnesses 
made  out  what  would  have  been  considered  m  a  court  of 
law  a  clear  case  of  larceny,  but  the  oral,  diakonal  ver¬ 
dict  was  as  follows  :  “De  Reberend  Moses  Bledsoe  am 
acquitted  ob  de  insinuations  dat  he  stole  de  pork,  as  it 
was  not  showed  dat  somebody  else  might  not  hab  been 
wearin’  his  cloze.  But  de  brudder  is  hereby  affection¬ 
ately  warned  dat,  in  future,  he  must  be  more  keerful. 

It  is  newspaper  truth  that,  upon  the  first  trial  before 
a  colored  jury  in  Texas,  when  the  twelve  men  good  and 
true  were  told  by  the  judge  to  retire  and  find  the  Ad¬ 
dict  ”  they  retired,  and  were  soon  overheard  to  be  open¬ 
ing  and  shutting  doors,  etc.  On  their  return,  the  fore¬ 
man  announced  :  “We  hab  lookt  eberywhar,  jedge 
for  dat  verdict,— in  de  drawers  and  behind  de  door  ;  but 
it  ain’t  nowhar  in  dat  blessed  room. 

§  204.  Guilty  Somehow. 

Daniel  O’Connell  was  once  defending  a  man  accused 
of  murder,  at  Clonmel.  The  circumstantial  evidence  was 

'3  Crim.  L.  Mag.  240. 

2  Wine  v.  State,  25  Ohio  St.  69. 
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so  strong  that,  the  jury  had  determined  on  a  verdict  of 
guilty  ;  when  the  man  supposed  to  be  murdered  was 
brought  into  court  alive  and  unhurt.  The  jury  were 
asked  to  return  the  verdict  at  once.  They  did  so,  but  it 
was  one  of  “Guilty.”  The  astonished  judge  said: 
“What  does  this  mean  ?  If  the  man  has  not  been  mur¬ 
dered,  how  can  the  prisoner  be  guilty?”  “Please  yer 
Honor,”  said  the  foreman,  “  lie’s  guilty  ;  he  stole  my  bay 
mare  three  years  ago.” 

It  is  newspaper  truth  that  in  1882,  at  Fincastle,  Vir¬ 
ginia,  a  jury  was  impaneled  to  try  one  Bolen,  charged 
with  an  assault  on  J.  G.  Sperry,  the  latter  testifying  in 
the  case.  After  two  days’  deliberation,  the  jury  returned 
into  court  with  a '  verdict  of  manslaughter.  The  dead 
man  smiled  audibly.  Judge  Palmer  looked  on  for  a 
moment  in  mute  astonishment,  and  then  hid  behind  his 
newspaper.  D.  P.  Brown  tells  that  a  Dutch  jury  in  a 
case  of  fornication  and  bastardy  brought  in  a  verdict  of 
manslaughter.  (Doubtless  this  caused  man’s-laughter. ) 

In  a  murder  case  in  one  of  the  wire-grass  counties  of 
Virginia  there  had  been  some  difficulty  in  completing  the 
panel.  After  eleven  had  been  sworn  in,  there  came  up 
a  lank,  cadaverous-looking  fellow,  with  pantaloons  fast¬ 
ened  by  a  single  suspender.  The  judge  said  :  “Juror, 
look  upon  the  prisoner.  Prisoner,  look  upon  the  juror.” 
He  scanned  the  prisoner  intently,  and  turning  to  the 
judge  said  :  “  Yes,  jedge,  I  think  he’s  guilty.” 

§  205.  “  Retired.” 

Upon  a  trial  in  Madison  County,  N.  Y.,  Judge  Sidney 
T.  Holmes  directed  the  jury  to  “retire,”  etc.  After  they 
had  been  retired  awhile,  the  deputy  sheriff  was  asked  by 
eleven  what  had  become  of  the  twelfth.  He  failed  to 
find  him,  and  was  reprimanded  by  the  judge  for  sleep¬ 
ing  on  duty.  He  visited  the  juror’s  house  three  miles 
away,  and  found  him  not  only  “retired”  but  asleep. 
The  juror,  on  being  brought  in,  apologized  that  he  had 
in  good  faith  obeyed  the  command  to  “  retire  and 
sider.” 
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§  206.  Not  “  Agin  Parson  Russell  “  Nuisance.” 

At  Exeter,  Eng.,  a  popular  West  Country  preacher, 
generally  known  as  Jack  Russell,  was  defendant  in  a  case 
which  admitted  of  no  doubt.  The  judge  remonstrating 
with  the  jury  on  their  inability  to  agree,  a  farmer  arose 
and  said  to  the  judge  :  “My  Lord,  you  see  this  strong 
pair  of  breeches  I  wear.  Well,  I  means  to  sit  here  till 
they  are  wore  out  afore  I'll  find  agin  Parson  Russell. 

Sergeant  Adams  once  trying  a  case  of  nuisance,  gave 
a  long  definition,  and  just  before  the  jury  retired,  ex¬ 
pressed  a  hope  that  they  understood  the  points  he  had  laid 
before  them.  “  Oh,  yes,  my  Lord,”  said  the  foreman, 
“we  are  all  agreed  that  we  never  knew  before  what  a 
nuisance  was  until  we  heard  your  Lordship  summing  up.” 

§  207.  Rebuked  Verdicts. 

In  a  casein  Austin,  Texas,  in  1870,  the  jury  brought  in 
a  verdict  of  not  guilty,  and  were  thereupon  addressed  by 
the  judge  as  follows  :  “  Your  verdict  is  contrary  to  law, 
contrary  to  the  evidence,  and  contrary  to  the  charge  of 
the  court.  It  is  by  such  petit  jurors  as  you  that  lexas 
has  been  brought  into  disrepute  among  the  other  States 
of  the  Union.” 

A  jury  that,  in  face  of  strong  evidence,  acquitted  a 
servant  girl  of  poisoning  her  employers,  was  given  a  hint 
of  the  judge’s  estimation  of  their  mediocre  brilliance. 
“You  are  free  to  go,  my  good  woman.  I  want  a  cook  ; 
but  you  need  not  apply  for  the  place,  even  with  the  ver¬ 
dict  by  way  of  reference.” 

On  a  verdict  of  “Not  guilty  ”  in  a  clear  case  of  high¬ 
way  robbery,  Chief  Baron  O’Grady  (afterwards  Lord 
Guillamore)  asked  the  clerk  :  “  Is  there  any  other  charge 
against  this  honest  man  ?  ”  Told  there  was  not,  he  said  : 
“  Mr.  Jailor,  as  I  am  leaving  Tralee  on  my  way  to  Cork 
to-day,  don’t  discharge  this  man  until  I  have  half  an 
hour’s  start  of  him  on  the  road.” 

§  208.  Finding  and  Being  Fined. 

In  a  case  in  the  New  York  Superior  Court  in  1877, 
the  court  directed  the  jury,  in  case  of  agreement,  to 
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return  a  sealed  verdict.  There  were  several  questions  ; 
they  agreed  on  one,  and  without  bothering  themselves 
with  the  others,  sealed  up  their  verdict,  and  stated  they 
disagreed  on  the  other  points.  Judge  Freeman  fined  the 
foreman  $20,  and  the  others  $10  each. 

In  Wharton’s  case,  in  1600, 1  we  are  told  that  the  jury 
acquitted  a  prisoner  contrary  to  the  evidence,  and  for  that 
they  were  fined  and  imprisoned,  and  bound  for  the  good 
behavior  of  the  prisoner  during  his  life.2 

§  209.  Misconduct  in  Jury-room — Prayer. 

In  a  Kansas  case  in  1885,  according  to  the  New  York 
Herald,  after  the  jurors  had  retired,  one  of  them  pro¬ 
posed  to  open  their  deliberations  with  prayer,  and  there¬ 
upon  proceeded  to  pray  long  and  loud.  The  verdict  being 
against  the  defendant,  he  moved  for  a  new  trial  on  the 
ground  of  undue  influence.  His  motion  was  refused. 
His  counsel’s  brief  in  the  Supreme  Court  stated  that,  al¬ 
though  secret  prayer  was  unobjectionable,  yet  one  expert, 
in  wielding  the  subtle  influence  of  public  prayer,  could 
play  upon  the  feelings  and  judgment  of  his  weaker  bro¬ 
thers.  The  more  gifted  in  prayer  the  juror,  the  more 
mischievous  his  want  of  repression.  The  final  decision 
seems  never  to  have  been  officially  reported.  Perhaps  it 
turned  on  whether  the  prayer  was  impartial ;  or  perhaps 
on  whether  the  whole  benefit  of  prayer  is  subjective,  and 
not  objective  or  thaumaturgic. 

§  210.  Music. 

In  a  West  Virginia  maiming  case,  in  1882, 3  it  appeared 
that  after  the  evidence  was  all  in,  the  officer  in  charge 
of  the  jurors  at  the  hotel,  at  their  request,  invited  in  a 
witness  who  fiddled  to  them  for  half  an  hour,  but  did  not 
speak  to  them.  The  jury  heard  the  argument,  found  a 
verdict  of  guilty,  and  declared  it  uninfluenced  by  the  fid¬ 
dling.  But  the  Supreme  Court  set  it  aside. 

1  Noy,  48. 

2  As  to  the  conspiracy  of  Georgia  jurors  to  protect  infringements  on 
Eli  Whitney’s  cotton-gin,  see  1  Greeley,  Am.  Conflict,  68. 

3  State  v.  Cartright,  20  W.  Va.  32. 
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§211.  Lunching  and  Drinking. 

On  the  trial,  in  Chicago,  in  1892,  of  a  suit  by  a  mother 
to  recover  for  the  death  of  her  young  daughter  by  the 
defendant’s  negligence,  nine  of  the  jurors  after  retiring 
signed  and  sent  into  the  court  a  requisition  for  ale,  beer, 
whisky,  cigars,  “three  decks  of  cards,”  a  “dinner  for 
twelve  from  the  Sherman  House.  ”  The  verdict,  returned 
after  the  denial,  was  for  one  cent  damages.  The  nine 
were  fined  ten  dollars  each  and  discharged  ;  the  judge 
remarking  that  “  what  their  verdict  would  have  been, 
had  their  requisition  been  honored,  can  only  be  con¬ 
jectured.”  He  added  that  the  nine  had  “demonstrated 
their  entire  unfitness  and  unworthiness  to  serve  as  jurors 
in  any  case  whatever.” 

In  a  California  murder  case  in  1882, 1  the  verdict  of 
guilty  was  set  aside  for  the  jury’s  having  procured  into 
their  room  a  keg  of  beer,  two  demijohns  of  wine  and  a. 
lot  of  whisky,  and  drank  at  breakfast  ;  this  was  held  not 
to  be  “  suitable  food  ”  which  the  Code  required  the  sheriff 
to  provide.2 

In  England,  jurors  were  fined  for  eating  pippins  in 
the  jury-room.3  A  verdict  is  not  necessarily  vitiated  by  the 
jury’s  drinking  intoxicants,  however  indecorous  the  act.4 
Nor  even  by  all  the  jurors  visiting  a  saloon  with  the  sher¬ 
iff  and  each  taking  a  drink.5  In  a  New  York  case  in 
182 7, 6  a  verdict  was  set  aside  because  a  juror,  without 
leave,  drank  brandy  to  check  a  diarrhoea. 

§  212.  Consulting  Books,  etc. 

In  a  Massachusetts  case  in  1865, 7  it  was  held  that  a  ver¬ 
dict  should  be  set  aside  if,  while  deliberating  thereon,  the 
jury  be  allowed,  without  the  knowledge  of  the  parties,  to 

1  People  v.  Gray,  61  Cal.  164. 

8  See  Rose  v.  Smith  (1825),  4  Cowen,  17. 

3  See  21  Alb.  L.  J.  40. 

.  4  Russell  v.  State  (1876),  53  Miss.  367  ;  Larimer  v.  Kelly  (1874),  13  Kan. 

78  ;  Roman  v.  State  (1877),  41  Wis.  312. 

6Kee  v.  State  (1873),  28  Ark.  155. 

6  Brant  v.  Fowler,  7  Cowen,  562. 

’  Merrill  v.  Nary,  10  Allen,  416. 
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peruse  a  copy  of  tlie  State  Gfenhral  Statutes.  Tlie  King  s 
Bench  allowed  the  jury  in  the  case  of  the  Seven  Bishops 
to  peruse  the  statute  hooks  ;  moreover,  just  before  they 
retired,  they  were  allowed  each  a  drink  of  wine.1 

In  a  Kansas  case  in  1880, 2  a  conviction  of  burglary  was 
set  aside  for  the  jury’s  having  procured  from  the  bailiff 
and  examined  an  atlas  of  Miami  County.3 

The  subject  of  reading  books  to  the  jury  will  he  con¬ 
sidered  further  on.4  So  also  will  experiments  made  in 
the  jury-room  by  the  court's  direction.5 

§  213.  Extraneous  Investigation. 

In  a  Kansas  case  in  1884, 6  for  land  damages,  it  appears 
that  two  members  of  the  jury,  after  the  evidence  was  in, 
but  before  the  argument,  went  without  direction  of  the 
court,  and  examined  the  land.  This  was  held  to  be  such 
misconduct  as  justified  the  granting  of  a  new  trial. 

Although  a  juror  may  utilize  his  personal  knowledge, 
he  should  not  first  disclose  in  the  jury-room  ;  he  should 
he  sworn  and  testify.7 

§  214.  Interruption. 

In  an  Ohio  case  in  1877, 8  it  was  held  that  a  verdict 
was  valid,  although  made  up  on  the  jurors  reassem¬ 
bling  after  a  separation  caused  by  an  alarm  of  fire. 

§  215.  Communicating. 

In  a  Missouri  criminal  case  in  1891, 9  a  judgment  of 
conviction  of  seduction  was  reversed  for  allowing  a  juror 
to  sit  on  the  trial,  after  he  had  exclaimed,  during  a 
recess  :  “If  the  damn  son  of  a  bitch  promised  to  marry 
the  girl  why  didn’t  he  do  it  ?  ” 

1  See  21  Alb.  L.  J.  20. 

'•*  State  v.  Lantz,  23  Kan.  728. 

3  Compare  Way  v.  Arnold  (1855),  18  Ga.  181. 

4  See  §  321. 

6  See  §  329. 

6  Ortman  v.  Union  Pac.  Ry.  Co.,  32  Kan.  419. 

1  M’Kain  v.  Love  (1834),  2  Hill  (S.  Car.),  506. 

8  Armleder  v.  Lieberman,  33  Ohio,  77. 

9  State  v.  Wheeler,  108  Mo.  658. 
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§  216.  “  Further  Explanation.” 

The  date  and  “  venue”  of  the  following  waif  of  col¬ 
loquy  is  unknown  to  the  writer  :  — 

Judge.  “  Is  there  any  point  on  which  the  jury  would 
like  further  explanation  ?” 

Foreman.  “There  are  two  terms  of  law  that  have 
been  a  good  deal  used  during  the  trial,  that  I  should 
like  to  know  the  meaning  of  ;  they  are  1  plaintiff  ’  and 
‘defendant.’  ” 

The  judge  blandly  explained.  But  the  counsel  on 
both  sides  didn’t  look  blithely  “  peert.” 

This  reminds  of  another  judge’s  elucidation  upon  a 
juror’s  question  as  to  two  words  “considerably  used,” 
one  ending  in  “  or,”  the  other  in  “  ee.” 

‘  ‘  I  nod  to  you,  you  notice  me  ; 

I  am  the  noddor,  you  the  noddee.” 

§217.  Chalking  for  a  Verdict. 

The  practice  of  “chalking”  for  a  verdict  and  “ split¬ 
ting  the  difference,”  by  dividing  by  twelve  for  an  average 
amount,  has  been  condemned.1  But  it  seems  this  is 
not  improper,  if  there  be  a  distinct  understanding  that  no 
chalker  is  to  be  bound  by  the  result.2  In  a  Massachu¬ 
setts  case  in  18  94, 3  it  was  held  that  the  officer  in  charge 
of  a  jury  might  testify  that  the  verdict  was  obtained  by 
agreeing  that  a  juror  blindfold  should  draw  a  ballot 
from  a  hat.  In  the  case  of  jurors  on  the  Pacific  coast 
chalking  for  a  verdict,  and  in  the  decisions  thereon,  the 
meaning  of  “chance”  seems  to  be  quite  a  matter  of 
chance.4 

§218.  “  They  disagree,  and  why  not  we?” 

In  seeking  to  solve  some  of  the  difficulties  of  the  jury 

1  Smith  v.  Cheetham  (N.  Y.,  1805),  3  Caines,  57  ;  Harvey  v.  Rickett 
(N.  Y.,  1818),  15  Johns.  87  ;  Paducah  &  E.  R.  Co.  v.  Com’th  (1882),  80  Ky. 
147. 

2  Dana  v.  Tucker  (N.  Y.,  1809),  4  Johns.  487  ;  Dorr  v.  Fenno  (Mass.,. 
1832),  12  Pick.  521 ;  Barton  v.  Holmes  (1864),  16  Iowa,  252. 

8  Wright  v.  Abbott,  160  Mass.  395. 

4  Compare  Goodman  v.  Cody  (1872),  1  Wash.  Ter.  329,  and  Turner  v. 
Tuolumne  Water  Co.  (1864),  25  Cal.  397. 
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system,  one  soon  finds  himself  in  a  mood  to  yield  to  the 
philosophy  of  the  New  Orleans  Dutchman.  The  first 
suit  under  the  Louisiana  statute,  commonly  called  “the 
social  equity  law,”  was  against  the  proprietor  of  an  ice¬ 
cream  establishment  who  had  refused  to  receive  colored 
applicants  for  refreshments.  Several  races  were  repre¬ 
sented  upon  the  jury.  Strangely  enough,  a  colored 
juror  was  opposed  to  enforcing  the  law.  He  gave  the 
ad  hominem  excuse  :  “  I  don’  want  white  men  to  come 
to  a  colored  ball  and  take  my  colored  ladies  away.” 
After  considerable  hot  discussion,  the  other  jurors  agreed 
to  take  the  opinion  of  a  grave  and  silent  Gferman.  ‘  ‘  Veil,  ” 
said  he,  “lawyers  demselves  don't  agree  about  de  law, 
de  justice,  or  de  evidence  of  de  case.  Vwe  choorers 
ought  not  to  know  more  dan  de  lawyers  apout  sooch 
matters.  So  den,  I  tinks  vwe  petter  all  disagree.”  The 
disagreement  was  at  once  made  unanimous. 

A  Western  jury,  who  brought  in  a  verdict  that  they 
had  “agreed  to  disagree,”  were  fined  twenty  dollars  for 
their  little  joke. 

§  219.  Evidence  Disagreed  with  Law. 

During  the  controversy  in  Louisiana  in  1872  between 
the  two  rival  governments,  F.,  who  was  commissioned 
by  Kellogg,  the  Republican  governor,  as  sheriff  of  Caddo 
parish,  brought  suit  for  the  office  against  P.,  who  was 
commissioned  by  McEnery,  the  Democratic  governor.  P. 
showed  he  had  received  a  majority  of  the  votes.  The 
district  judge  was  a  Republican,  and  charged  the  jury 
that  F.  was  entitled  to  the  office.  The  foreman,  J.  J.  IT., 
was  a  native  of  the  Emerald  Isle.  Perplexity  prevailed 
in  their  deliberations  until  H.  said:  “  The  judge  has 
charged  us  to  bring  a  verdict  according  to  the  law  and 
the  evidence.  Well,  the  law  says  the  plaintiff  is  en¬ 
titled  to  the  office,  and  the  evidence  says  that  the  defend¬ 
ant  was  elected,  and  I  don’t  see  how  we  can  bring  in  a 
verdict  for  either.”  So  they  agreed  to  disagree.  On  H.’s 
announcing  the  non-agreement,  the  irate  judge  de¬ 
manded  :  ‘  ‘  Why  can’t  you  agree  in  so  plain  a  case  ?  ” 
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‘‘May  it  please  your  Honor,”  said  H.,_  “ we  can’t  agree 
because  the  law  and  the  evidence  conflict.”  The  jury 
was  promptly  discharged. 

This  reminds  of  the  traditional  colloquy  : 

Judge.  “  Gentlemen  of  the  jury,  your  verdict  is 
decidedly  mixed.” 

Foreman.  “Yes,  your  Honor  :  it  is  in  accordance 
with  the  evidence.” 

§  220.  The  Stubborn  Eleven. 

A  Western  jury  having  been  out  long  past  the  dinner- 
hour,  and  the  judge  learning  that  one  of  the  panel  was 
holding  out  against  eleven,  sent  for  them  and  told  them 
that  in  his  charge  he  had  stated  the  case  and  the  law  so 
plainly  that  the  verdict  ought  to  be  unanimous,  and  that 
the  man  who  permitted  his  individual  opinion  to  weigh 
against  the  judgment  of  eleven  men  of  wisdom,  was  un¬ 
fit  ever  to  act  again  as  juror.  Thereupon  came  a  squeak¬ 
ing  voice  from  the  further  end  of  the  panel .  "Will  youi 
Honor  allow  me  to  say  a  word  ?  ”  And  permission  being 
given,  the  voice  continued  :  “  May  it  please  your  Honor, 
I  am  the  only  man  on  your  side.” 

Many  a  juror  on  retiring  has  been  reminded  of  the 
comical  scene  in  JVilkie  Collins’  “  The  Evil  Genius, 
between  the  offended  foreman,  the  fidgety  but  courteous 
juryman,  the  hungry  man,  the  amateur  artist,  the  silent 

man,  etc.1 

§  221.  The  Courageous  Quaker. 

A  charming  instance  of  the  one  dissenting  juror  being 
the  right  one  transpired  in  New  Bedford,  in  1875.  Any 
one  who  has  read  the  reports  of  Judges  Sprague  and 
Lowell  must  have  noticed  how  cases  often  turn  upon  the 
usages  of  the  whale  commerce.  When  whales  began  to 
grow  scarce,  the  business  began  to  require  extra  skill, 
prudence  and  methods  of  procedure.  The  suit  was  to 
determine  the  title  to  some  oil.  The  case  was  well  tried 
and  given  to  the  jury.  They  were  mechanics,  farmers 

1  See  34  Alb.  L.  J.  387. 
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and  merchants,  and  all  were  sensible  men.  But  only  one 
of  them — let  us  name  him  Q. — was  familiar  with  the 
principles  and  details  of  the  business  involved.  Q.  had 
had  a  successful  business  career  for  over  forty  years. 
He  had  the  Quaker  tact  of  imparting  information  sim¬ 
ply,  naturally  and  unobtrusively.  On  the  first  ballot, 
there  were  eleven  for  the  plaintiff,  and  one — Q. —  for  the 
defendant.  They  then  listened  to  him  patiently,  but  vain 
were  his  efforts  to  persuade  them.  The  foreman  had  to 
announce  disagreement,  and  they  were  discharged. 

Next  morning,  Q.,  on  entering  the  train  for  Boston, 
seated  himself  beside  the  late  plaintiff,  and  affably  said  : 
“  I  wanted  thee  to  understand  that  I  am  the  juror  who 
prevented  thee  from  getting  a  verdict.  I  was  not  in¬ 
fluenced  by  my  opposition  to  litigation  in  general.  I 
was  convinced  that  thee  was  in  error,  and  that  the  suit 
should  never  have  been  brought.  ”  As  Q.  proceeded  lucidly 
and  dispassionately  to  present  the  matter,  the  listener 
gradually  relaxed  stiffness,  and  finally  acknowledged  Q. 
was  in  the  right.  Rising  from  his  seat,  he  went  into 
the  adjoining  car,  and  extended  his  hand  to  the  defend¬ 
ant  ;  and  before  they  reached  Boston,  the  suit  was  ami¬ 
cably  settled,  and  to  the  advantage  of  the  defendant. 

§  222.  The  Dissenter  the  Culprit. 

George  M.  Towle  tells1  of  a  still  more  notable  dissent¬ 
ing  juror.  In  England,  not  many  years  ago,  two  men 
were  fighting  in  a  field.  One  was  seen  to  use  a  pitch- 
fork,  and  afterwards  the  other  was  found  lying  dead  on 
the  spot.  The  owner  of  the  pitch-fork  was  arrested,  and 
declared,  that  he  did  not  kill  the  man,  but  had  run  away 
to  avoid  being  worsted.  On  the  trial,  after  the  jury 
had  remained  out  many  hours,  the  judge  sent  for  them, 
and  found  that  eleven  had  at  once  voted  for  conviction. 
ITe  told  the  one  obdurate  juror  that  the  case  was  clear, 
and  the  proof  overwhelming.  This,  however,  failed  to 
affect  the  dissent,  and  the  jury  were  finally  discharged, 
and  the  prisoner  escaped.  The  facts  were,  that  before 

1  In  1  Gr.  Bag,  403. 
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the  fight,  the  dissenter  had  a  grudge  against  the  de¬ 
ceased,  and  when  he  saw  the  prisoner  flee,  he  picked  up 
the  pitchfork  and  was  himself  the  slayer.  On  dealing 
the  fatal  thrust,  he  fled  unobserved.  By  some  hook  or 
crook  he  got  on  the  jury  to  save  the  prisoner. 

§  223.  Knew  More  than  the  “  Jedge.” 

It  is  newspaper  truth  that  an  Illinois  judge  told  a  jury 
that,  although  they  were  to  judge  of  the  law  and  the  facts, 
they  were  not  to  judge  of  the  law  unless  fully  satisfied 
that  they  knew  more  law  than  the  judge.  On  their  re¬ 
turning  a  verdict  wholly  contrary  to  his  instructions,  he 
rebuked  them.  Finally  an  old  farmer  arose  and  said  : 
“  Jedge,  weren’t  we  to  jedge  the  law  as  well  as  the  facts  ?  ” 
“  Certainly,”  was  the  response,  “but  I  told  you  not  to 
judge  the  law  unless  you  were  clearly  satisfied  that  you 
knew  the  law  better  than  I  did.”  “Well,  jedge,”  an¬ 
swered  the  farmer,  as  he  shifted  his  quid,  “we  consid¬ 
ered  that  pint.” 

§  224.  Knew  More  than  the  Lawyers. 

Sometimes  a  jury  administers  justice  in  spite  of  the 
ignorance  of  court  and  counsel  as  to  a  special  matter  ;  e.  g., 
as  to  poker.  In  the  Superior  Court  of  Rowan  County, 
North  Carolina,  in  1894,  in  an  affray  case,  a  witness 
named  Jones  was  asked  to  state  what  he  saw  of  the  oc¬ 
currence. 

“Well,  you  see,  Will  Brown,  John  Simons  and 
Whack  Lamper  was  playing.  Brown  opened  a  pot  for 
five,  Simons  stood,  and  Whack  he  riz  him  five,  and  they 

all  stayed.  Then  cards  were  call - ” 

‘‘ggg  here,  we  don’t  understand.  You  say  Brown 
opened  a  jack.’  What  did  he  do  with  it  when  he  opened 

it  ?  ” 

'  “Jest  nothin’,  jest  opened  it,  and  Simons  he  stood,  and 

Whack  riz - ”  .  .  , 

‘ ‘  N  ow,  wait.  What  was  Whack  doing  before  he  riz, 

as  you  call  it  ?  ”  _ 

“  Whack  never  did  call  it ;  he  was  skeered. 
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“  Answer  my  question  :  What  was  Wliack  doing 
before  that  ?  ” 

“  Nothin’, — jest  a-sittin’  tliar.” 

“  Oh  well,  proceed  !  ” 

“  Brown  stood  pat,  Simons  drew  to  an  inside  straight, 
and  Whack  drew  to  threes.  Brown  said  he  was  ten 
velvet  and  would  bet  that  Simons  wouldn’t  call  it,  and 
Whack  thought  Brown  had  a  full  house,  and  Whack  said 
the  dealer  couldn’t  open  a  jack.  Brown  said  he  could, 
and  then  they  went  at  it.” 

The  defendants  had  no  counsel,  and  the  mystified  so¬ 
licitor  for  the  government  left  everything  to  the  charge 
of  the  judge,  who  told  the  jury  :  “  If  you  believe  from 
the  testimony  of  Jones,  that  Brown  opened  his  jack¬ 
knife,  and  Whack  Lamper  rose  from  his  chair,  and  after 
a  few  words  struck  Brown,  then  you  must  find  both  to 
be  guilty.”  One  of  the  jury  who  knew  the  game,  ex¬ 
plained  it  to  the  rest,  and  the  verdict  was  that  only 
Whack  Lamper  was  guilty,  as  a  dealer  did  not  have  a 
right  to  open  a  jack. 

§  225.  Not  Proven  Contra  Pacem. 

What  a  Wisconsin  jury  was  in  1870  was  told  by  the 
Albany  Law  Journal.  Bill  Blank,  a  cross  between  a 
lumberman  and  a  lawyer,  in  defending  a  man  indicted 
for  assault  and  battery,  “contrary  to  the  peace  and 
dignity  of  the  people  of  Wisconsin,”  found  the  evi¬ 
dence  to  be  irresistibly  strong.  So  Bill  restricted  the 
effort  of  his  genius  to  laying  before  the  jury  a  rule 
of  law  as  follows  :  “You  can’t  convict  this  defendant 
unless  the  prosecution  prove  the  entire  allegation. 
Provin’  a  part  won’t  do.  We  admit  the  assault  and 
battery,  but  ive  deny  that  it  was  contrary  to  the  peace 
and  dignity  of  the  State  o’  Wisconsin,  and  the  prosecu¬ 
tion  has  failed  to  show  it.”  The  jury  thought  so  too. 

§  226.  Buzfuz  a  Pioneer. 

The  following  story  at  the  expense  of  an  Illinois  jury 
was  published  in  1879. 1  Some  years  ago,  while  Judge 


1  11  Chicago  Legal  News,  394. 
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George  W.  Wall  was  attorney  for  the  Illinois  Central 
railroad,  he  had  occasion  to  defend  some  suit  in  the  Ef¬ 
fingham  County  Circuit  Court.  Pitted  against  him  was 
Hon.  C.  B.  Ficklin.  Judge  Wall,  fresh  from  reading 
Dickens,  in  the  course  of  his  argument,  compared  Ficklin  to 
Sergeant  Buzfuz.  The  old  man,  quick  to  discern  that  the 
Effingham  jury  knew  nothing  about  Dickens'  character, 
replied  as  follows  :  “I  am  surprised  at  the  young  man 
alluding  to  the  character  of  my  good  old  friend,  Sergeant 
Buzfuz.  He  was  a  truthful  and  very  useful  man,  and 
was  known  and  honored  in  his  time  by  his  fellow- citizens 
in  Southern  Illinois,  as  one  of  the  best  men  in  society. 
He,  sirs,  was  one  of  the  men  that  helped  to  fell  the  trees 
and  plow  the  fertile  prairies,  which  has  since  helped  to 
make  Illinois  the  fine  and  beautiful  State  she  now  is  ;  he 
was  one  of  her  pioneers.  But  the  good  man  is  dead  and 
gone.  As  I  stood  over  his  grave,  I  could  but  drop  a  tear 
to  his  memory,  and  think  how  much  we  owe  to  those 
early  sons  of  toil  j  and  I  am  shocked  at  the  irreverent 
levity  of  my  young  friend.”  The  jury  was  in  sympathy 
with  Ficklin  ;  one  or  two  even  shedding  tears.  After 
the  verdict,  a  learned  counsel,  who  had  listened  atten¬ 
tively,  approached  Ficklin  :  “  Who  in  the  hell  was  that 
old  fellow,  Buzfuz  ?  I  never  heard  of  him.” 

This  reminds  of  a  joke  that  John  Ganson  of  Buffalo 
used  to  tell  at  his  own  expense.  On  an  argument  before 
the  old  New  York  Court  of  Appeals  he  allowed  himself 
to  say  :  “  If  that  proposition  is  law,  then  I  should  agree 
with  Bumble  that  ‘the  law  is  an  ass.’”  Not  a  judge 
smiled.  Indeed  one  or  two  looked  shocked.  His  antag¬ 
onist— “from  the  rural  deestrick  in  replying,  re¬ 
buked  him  for  his  “  undignified  reference  to  some  coun¬ 
try  justice  of  the  name  of  ‘  Bumble.’  ” 

§  227.  “  Intelligent  Jury.” 

A  case  came  on  late  in  the  term  one  hot  day,  and  the 
evidence  being  all  on  the  plaintiff’s  side,  the  judge  asked 
the  counsel  if  they  wished  to  argue  it ;  stating  he  thought 
it  unnecessary  in  so  plain  a  matter.  The  lawyers  agreed 
13 
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to  submit  it  without  argument.  The  jury  went  out  and 
immediately  returned  with  a  verdict  for  the  defendant. 
On  adjournment,  the  plaintiff’s  attorney  swiftly  sought 
the  foreman,  and  asked  how  in  the  name  of  common 
sense  they  came  to  render  such  a  verdict.  Answer  was 
vouchsafed  :  “  Why,  you  see  we  didn’t  think  much  of 
the  lawyer  against  you,  and  it  wasn’t  strange  he  had 
nothing  to  say  ;  but,  Squire,  the  fact  is,  we  thought  you 
one  of  the  smartest  lawyers  in  the  country,  and  if  you 
couldn’t  find  anything  to  say  on  your  side,  it  must  be  a 
pretty  hard  case,  and  so  we  had  to  go  against  you.” 
This  reminds  of  a  definition  in  the  Washington  Law 
Reporter  :  “A  jury  is  a  body  organized  for  the  purpose 
of  deciding  which  side  in  a  law-suit  has  the  smartest 
lawyer.”  Also  of  that  in  the  San  Francisco  Wasp  in 
1886  :  “  A  jury  is  a  number  of  persons  appointed  by  a  court 
to  assist  the  attorneys  in  preventing  law  from  degener¬ 
ating  into  justice.”  1 

A  Virginia  jury  in  1880  sent  a  gentleman  named 
Poindexter  to  prison  for  only  two  years  for  killing  a 
shoemaker  whom  he  had  horsewhipped  for  praising 
the  feet  of  his  (P.’s)  fiancee,  and  who  proposed  to  let  P. 
know  how  such  infliction  felt.”2 

It  is  newspaper  truth  that  six  Wisconsin  jurors  voted 
by  ballot.  One  voted  “  Assault  and  Battery.”  A 
second  voted  “  Salt  and  Battery.”  A  third  voted  “No 
Cose  of  Action.”  A  fourth  voted  “  No  Action  of  Cose.” 
The  two  others  voted  “  Ciilty  of  Salt  only.”  In  a  Min¬ 
nesota  county,  there  is  said  to  be  on  record  a  verdict  : 
“  Not  guilty,  if  he  will  quit  the  State.” 

§  228.  Crowner’s  Quest  Verdicts. 

Perhaps  it  was  an  inadvertent  concession  of  a  certain 
Western  coroner’s  jury  that  “  the  deceased  came  to  his 
death  by  excessive  drinking,  causing  apoplexy  in  the 
minds  of  the  jury.”  In  a  case  of  suicide,  a  California 

1  As  to  the  great  percentage  of  saloon-keepers  sub  nomine  ‘  ‘  gentle¬ 
men  ”  on  Albany  and  Watervliet  grand  juries,  see6Gr.  Bag,  149. 

2  Poindexter's  Case,  21  Alb.  L.  J.  160. 
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coroner’s  jury  is  said  to  have  reported  :  “We,  the  jury, 
find  that  the  deceased  was  a  fool.”  In  Missouri :  “  The 
deceased  came  to  his  death  by  the  improper  care  exer¬ 
cised  by  the  Tom  Taylor  vigilance  committee.”  In  La 
Crosse,  Wis.,  over  a  corpse  found  with  seven  stabs  in  the 
back,  a  coroner’s  jury  rendered  a  verdict  of  “probable 
murder.”  In  Idaho:  “We  find  the  deceased  came  to 
his  death  by  calling  Tom  Watlings  a  liar.  ’  At  Omaha, 
after  a  negro  was  found  hanged,  the  coroner’s  jury  de¬ 
clared  he  had  been  ‘  ‘  frightened  to  death  by  unknown 
persons.”  When  those  jurors  die,  a  verdict  will  not  be 
doubted,  if  it  be  :  Died  of  euphemism  of  the  tongue. 

The  English  provincialism,  “Starved  to  death  with 
the  cold,”  was  once  rivaled  by  the  report  of  a  coroner’s 
jury  in  Minnesota,  namely,  that  “the  deceased  appears 
to  have  been  frozen  severely  to  death."  A  Western 
Irish  coroner’s  jury’s  verdict  was  as  follows:  “The  de¬ 
ceased  came  to  his  death  from  a  blow  on  the  head, 
inflicted  by  some  unknown  person,  either  before  or  after 
he  was  drowned." 

The  Solicitors’  Journal  in  1879  related  that  a  coroner 
at  Hereford  insisted  that  the  jury  should  be  without 
meat,  drink  or  fire  until  they  agree.  Finally  the  eleven 

succumbed  to  the  dissentient  t  welf  th,  and  found  that  the 

deceased  came  to  her  death  by  spinal  apoplexy  brought 
on  by  excitement,”  but  were  allowed  by  the  “  Big  One  ” 
to  add  a  rider  that  the  cause  of  the  death  was  the  hus¬ 
band. 

A  coroner’s  jury  in  Russell  County,  Ky.,  in  1853,  found 
that  “  the  deseast  came  to  his  death  by  some  fit  or  other 
of  apoplexy.  Doctor  states  that  the  lobus  membrane  of 
the  spinal  disease  was  affected  to  considerable  extent.” 

Crowner’s  quest  verdicts  are  often  admonitory.  One 
announced  :  “  Death  by  small-pox  accelerated  by  want 
of  vaccination.”  Another,  after  declaring  the  death  to 
have  been  accidental  from  poisoning  by  carbolic  acid, 
added:  “The  jury  is  of  the  opinion  that  the  public 
should  be  warned  of  the  dangerous  nature  of  this  diabolic 
acid.”  At  Reading,  Pa.,  in  1882,  a  coroner’s  jury  brought 
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in  a  verdict  as  follows:  “We  find  that  the  deceased 
came  to  her  death  by  being  struck  by  passenger  engine 
No.  28,  while  she  was  on  the  railroad  picking  coals  ;  and 
we  do  censure  her  for  being  there.” 

“  Doane  ”  (Jonah  L.)  Robinson,  the  South  Dakota  poet 
and  lawyer,  pleasantly  tells  of  a  crowner’s  quest  over  a 
stranger  drowned  in  a  freshet : 

“  Then  we  rolled  in  the  defendant 
An’  w’en  the  search  waz  done 
We  hadn’t  found  a  single  thing 
But  just  a  leetle  gun. 

So  that  jury  fixt  a  verdic’ 

That  couldn’t  be  appealed  ; 

They  found  ‘  the  party  guilty 
Of  carryin’  concealed 
A  weapon  that  uz  dangerous, 

Contrairy  to  the  law.  ’ 

Said  they,  ‘  Plainer  case  nor  this 
Nobody  never  saw.’ 

Then  I  socked  it  to  the  prizner 
Accordin’  to  the  rule  ; 

I  fined  him  fifty  dollars 
An’  levied  on  his  mule.” 

229.  Grand  Jurors. 

Grand  j  urors  can  be  facetious  on  occasion.  In  1871,  the 
grand  jury  of  Sonoma,  Cal.,  reported  that  “  for  the  safety 
and  comfort  of  bald-headed  men,  the  loose  plastering 
should  be  removed  from  the  ceiling,  or  the  sheriff  be 
instructed  to  furnish  parties  having  business  in  the  court 
with  pillows  or  suitable  shields  to  protect  their  heads.” 

The  apology  of  the  grand  jury  of  Spartanburg  County, 
South  Carolina,  in  1879,  to  the  judge  of  the  Seventh 
Circuit  for  not  presenting  the  persons  who  lynched  Moore 
for  the  murder  of  Miss  Heaton,  concluded  by  saying  that 
they  hear  rumors  that  people  are  unlawfully  living  to¬ 
gether  within  the  county  ;  offering  to  indict  them  on 
proper  information,  and  “thus  maintain  the  high  stand¬ 
ard  of  morals  which  the  people  of  Spartanburg  have 
always  upheld.”  The  jury  excused  the  lynching,  as  the 
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lynchers  had  “  merely  anticipated  the  sentence  of  the  law 
of  the  land.”  In  other  words,  the  jurors  have  themselves 
been  “  anticipated”  by  Samuel  Butler’s  Hudibras  ;  they 

“  Compound  for  sins  they  are  inclined  to 
By  damning  those  they  have  no  mind  to. 

A  law  journal 1  afterwards  declared  that  Judge  Aldrich 
told  the  grand  jury  of  Greenville  County  that  he  did  not 
excuse  lynch  law  ;  “  but  sometimes  human  nature  will 
and  must  defend  its  dignity  and  defend  the  chastity  of 
woman.” 

Wisconsin  once  attempted  to  dispense  with  grand 
juries,  but  in  1871  her  legislature  concluded  to  return  to 
the  old  paths. 

The  first  panel  of  grand  jurors  containing  females 
was  in  Albany  County,  Wyoming  Territory,  in  1870. 

Chief  Justice  Howe  complimented  them. 

A  Georgia  judge  once  sent  an  entire  grand  jury  to  jail 
for  contempt  of  court  for  censuring  him  for  hailing  a 
murderer. 

§  230.  Jurors  de  Ventre  Inspiciendo— Bachelors  Excluded. 

The  ridiculous  English  practice  of  impaneling  a  jury 
of  matrons  de  ventre  inspiciendo  when  a  woman  con¬ 
victed  of  murder  asks  for  a  stay  of  execution  on  the 
ground  that  she  is  quick  with  child,  has  been  severely 
animadverted  upon.2 

At  the  trial  of  Du  Bourg  in  Paris,  in  1872,  for  the 
murder  of  his  wife,  all  the  bachelors  on  the  jury  were 
challenged. 

§231.  Female  Jurors. 

The  Woman’s  Advocate,  in  combating  the  objections 
to  female  jurors,  said  that  “  girls  whose  thoughts  have 
never  soared  above  the  ribbon  tying  their  tresses,  or 
dived  deeper  than  the  rosette  on  their  gaiters, .  are  not 
likely  to  be  chosen  as  arbiters  of  the  fate  of  a  criminal. 

1 20  Alb.  L.  J.  102. 

‘2  See  Catherine  Webster’s  Case,  20  Alb.  L.  J.  82. 
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The  Advocate,  in  her  outreach  for  argument,  could  have 
added  that  a  girl-verdict  on  any  hefty  deliberative  issue 
would  lack  the  prestige  of  a  virile  one,  and  render 
obsolete  a  mass  of  pretty  poetry  ;  e.  g.,  Pulteney’s 
couplet : — 

‘  ‘  For  twelve  honest  men  have  decided  the  cause, 

Who  are  judges  alike  of  the  facts  and  the  laws.” 

Perhaps  in  Wyoming,  a  petit  jury  composed  partly  of 
women  is  no  longer  a  curiosity.  In  1870,  considerable 
amusement  came  from  a  letter  from  a  young  lady  to  her 
Eastern  home,  as  to  her  tribulations  while  her  aunt  was 
in  the  female  portion  of  the  jury-box.  It  was  the  very 
jury  the  ladies  whereof  Chief  Justice  J.  H.  Howe 
complimented  as  being  “educated,  cultivated  Eastern 
ladies,  who,  with  true  womanly  devotion,  have  left  their 
homes  of  comfort  in  the  States  to  share  the  fortunes  of 
their  husbands  and  brothers  in  the  far  West.”  The  niece 
wrote  that  she  tried  to  keep  the  baby  quiet  by  singing  : — 

“  Nice  little  baby,  don’t  get  in  a  fury, 

Mamma,  it  may  be,  must  sit  on  the  jury.” 

But  the  baby  had  no  intention  to  be  decoyed  out  of  his 
dinner  by  empty  poetic  air.  It  turned  from  the  niece’s 
“neck,”  and  moaned  its  realizing  sense  of  Dr.  Edward. 
Young’s  night-thought  : — 

“We  grasp  the  phantom  and  we  find  it  air.” 

She  was  directed  by  the  father  to  take  the  baby  to  the 
court-house, — the  old  alternative  when  the  mountain  can¬ 
not  leave  to  come  to  Mahomet.  The  letter  proceeds  : 

“  When  I  got  there,  the  chief  justice  was  preaching 
to  the  women  beautifully,  and  telling  them  how  all  the 
world  was  looking  at  them,  and  that  Wyoming  had 
taken  the  first  step  to  give  women  their  rights,  and  lots 
more  that  I  can’t  remember.  Poor  Ulysses  spied  his 
mother,  and  was  getting  uneasy,  so  I  couldn’t  hear  half 
of  it.  After  the  judge  got  through,  aunty  gave  the 
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baby  his  dinner,  and  he  was  happy  as  a  prince  looking  at 
all  the  folks.  She  told  me  if  she  did  not  come  home 
to  supper,  to  bring  the  baby  again  about  dark.  Well,  I 
had  to  trot  that  baby  three  times  a  day  back  and  forth, 
all  the  time  that  aunty  was  sitting  on  that  jury,  and  had 
to  do  all  the  housework  besides.  ”  Thereupon  the  Albany 
Law  Journal  perpetrated  a  pun  on  the  word  “  crier,” 
namely:  “When  women  come  to  sit  in  the  jury-box, 
possibly  infants  may  get  to  be  criers  in  court.” 

The  Philadelphia  Record  has  the  following  :— 

First  female  juror  (some  years  hence)  :  “  That  fool  of 
a  woman  who  wants  a  divorce  admits  that  her  husband 
hung  up  a  lot  of  pictures,  and  put  up  ten  curtains  and 
six  lengths  of  stove-pipe  without  saying  o,ne  bad  word  or 
even  losing  his  temper.” 

Second  Ditto  :  “  Yes  ;  the  man  must  be  an  angel.  Let’s 
give  her  the  divorce,  and  maybe  one  of  us  can  get  him.” 

§  232.  Corrupt  Jurors— Henry  III. 

In  “Measure  for  Measure,”  Shakespeare  says:— 

“  The  jury,  passing  on  the  prisoner’s  life, 

May  in  the  sworn  twelve  have  a  thief  or  two 
Guiltier  than  him  they  try.” 

Hume  tells  us  1  that  in  1249,  some  years  before  the 
insurrection  of  the  Barons,  two  merchants  of  Biabant 
came  to  the  king  (Henry  III.)  at  TV  inchester  and  told  him 
that  they  had  been  spoiled  of  all  their  goods  by  certain 
robbers,  whom  they  knew,  because  they  saw  theii  faces 
every  day  in  his  court ;  that  like  practices  prevailed  all 
over  England,  and  travelers  were  continually  exposed 
to  the  danger  of  being  robbed,  bound  and  murdered  ; 
that  these  crimes  escaped  with  impunity,  because  the 
ministers  of  justice  themselves  were  in  a  confederacy 
with  the  robbers  ;  and  that  they,  for  their  part,  instead 
of  bringing  matters  to  a  fruitless  trial  by  law,  were  will¬ 
ing,  though  merchants,  to  decide  their  cause  with  the 
robbers  by  arms  and  a  duel. 

1  1  Hist.  Eng.  (Phila.  Ed.  1795),  p.  516. 
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The  king,  provoked  at  these  abuses,  ordered  a  jury  to 
be  inclosed,  and  to  try  the  robbers.  The  jury,  though 
consisting  of  twelve  men  of  property  in  Hampshire,  were 
found  also  to  be  in  confederacy  with  the  felons,  and  ac¬ 
quitted  them.  Henry,  in  a  rage,  committed  the  jury  to 
prison,  threatened  them  with  a  severe  punishment,  and 
ordered  a  new  jury  to  be  inclosed,  who,  dreading  the  fate 
of  their  fellows,  at  last  found  a  verdict  against  the  crim¬ 
inals.  Many  of  the  king’s  own  household  were  dis¬ 
covered  to  have  participated  in  the  guilt ;  and  they  said, 
for  their  excuse,  that  they  received  no  wages  from  him, 
and  were  obliged  to  rob  for  a  maintenance.  “  Knights 
and  Esquires,”  says  the  dictum  of  Kenilworth,  “who 
were  robbers,  ij  they  have  no  land,  shall  pay  the  half  of 
their  goods,  and  find  sufficient  security  to  keep  hence¬ 
forth  the  peace  of  the  kingdom.”  Such  were  the  man¬ 
ners  of  the  times. 

At  New  Orleans,  in  1871,  a  system  of  jury  brokerage 
was  detected  and  broken  up  by  punishment  of  the  brok¬ 
ers.  Juries  had  been  packed  to  suit  the  wishes  of  evil¬ 
doers  ;  citizens  summoned  being  personated  for  a  con¬ 
sideration.1 

§  233.  Sampling. 

Familiar  is  Elizur  Wright’s  translation  of  La  Fon¬ 
taine’s  fable  of  the  oyster,  after  swallowing  which  Sir 
Nincom  Periwig  says  : — 

“  Attend  !  the  court  awards  you  each  a  shell 
Cost  free;  depart  and  use  them  well. 

Foot  up  the  cost  of  suits  at  law, 

The  leavings  reckon  and  awards, 

The  cash  you’ll  see  Sir  Nincom  draw, 

And  leave  the  parties— purse  and  cards.” 

Somewhat  similar  is  Pope’s  translation  of  a  fable  by 
Boileau. 

A  proceeding  not  wholly  unlike  it  occurred  in  a  Kan¬ 
sas  court ;  a  suit  for  alleged  false  warranty,  brought  by 
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a  storekeeper  who  had  bought  of  a  farmer  a  keg  of  but¬ 
ter  on  the  representation  that  it  was  “a  prime  article.” 
The  jury  on  retiring  took  with  them  the  keg  of  butter, 
procured  some  crackers,  satisfied  the  wants  of  the  inner 
man  in  sampling  the  contents  of  the  keg,  and  returned 
for  a  verdict,  “No  cause  of  action.” 

This  reminds  of  a  case  mentioned  by  Mr.  Gerard  in  a 
paper  read  before  the  N.  Y.  Historical  Society  in  1874. 
Jan  Hseckens  sued  Jacob  Van  Cowenlioven  to  recover 
pay  for  beer.  The  defendant  pleaded  that  the  beer  was 
bad  ;  this  the  plaintiff  denied.  The  court  ordered  that 
“  after  the  meeting  breaks  up,  the  beer  shall  be  tried,  and 
if  good,  then  Cowenlioven  shall  pay  ;  if  otherwise,  the 
plaintiff  shall  make  deduction.”  The  result  is  not  re¬ 
ported.  Queer e  :  If  the  clerk  was  not  in  a  condition  to 
record  the  testing,  is  the  beer  presumed  to  be  good  ?— or 
bad  ? 

D.  P.  Brown  tells  us1  that  in  an  admiralty  case  before 
Judge  Peters,  the  seamen  complained  against  the  captain 
that  the  bread  furnished  them  was  musty  and  sour,  and 
not  fit  to  eat.  A  biscuit  was  brought  into  court  and 
handed  to  the  judge  as  a  sample  of  the  fare.  After  the 
evidence  was  finished,  the  counsel,  proceeding  to  address 
the  court,  inquired  for  the  biscuit.  The  judge  had  eaten 
it.  This,  of  course,  decided  the  case. 

§  234.  Humors  of  Impaneling. 

Upon  a  tilt  between  the  judge  and  the  would-be-ex- 
cused  juror,  the  sympathy  of  the  bystanders  is  too  apt 
to  be  on  the  wrong  side.  In  a  Northern  New  York 
county,  a  juror  asked  to  be  excused  on  the  ground  that 
he  could  only  hear  with  great  difficulty.  His  Honor 
then  asked:  “Was  you  not  able  to  hear  the  charge 
that  I  just  delivered  to  the  grand  jury  ?  ”  The  answer 
was  :  “  Well,  I  heard  it,  but  I  couldn’t  make  head  or 

tail  of  it.” 

Just  before  a  trial  of  a  case  by  a  Western  justice,  he 
discovered  that  there  were  thirteen  men  on  the  jury,  and 


1  2  Forum,  353. 
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he  said  :  “Mr.  Foreman,  please  excuse  one  of  the  jury¬ 
men.”  “All  right,  your  Honor,”  responded  the  fore¬ 
man,  reaching  for  his  hat,  “I  excuse  myself.” 

The  New  Jersey  Journal  gives  the  following  col¬ 
loquy  : 

Judge  :  “You  are  a  freeholder  ?” 

Prospective  Juror  :  “Yes,  sir.” 

Judge  :  “  Married  or  single  ?  ” 

P.  Juror  :  “Married  three  years  ago  last  month.” 

Judge  :  “  Have  you  formed  or  expressed  an  opinion  ?  ” 

P.  Juror  :  “Not  for  three  years  past.” 

In  general,  the  issue  whether  a  juror  in  a  criminal 
case  has  formed  or  expressed  an  opinion  is  one  of  mixed 
law  and  fact  ;  and  exercise  of  the  judge’s  discretion 
thereon  is  not  reviewable  on  appeal.1 

In  a  New  York  murder  case  in  1880, 2  it  was  held  to  be 
no  ground  for  challenging  a  juror  that  he  had  read  in  the 
newspapers  that  the  prisoner  had  confessed  the  crime  ; 
and  that  he  generally  accepted  any  not  unreasonable 
newspaper  statements  until  their  contradiction. 

The  Green  Bag,  in  1892,  had  a  colloquy  pointing  upon 
Bostonese  rhetorical  construction  : — Lawyer  :  ‘  ‘  Have 
you  conscientious  scruples  about  serving  as  a  juror 
where  death  is  the  penalty?”  Boston  Talesman:  “I 
have.”  Lawyer:  “  What  is  your  objection  ?  ”  B.  T.  :  “I 
do  not  desire  to  die.” 

In  New  York,  a  case  was  about  to  proceed  before 
Judge  Oak  ey,  when  a  juror  arose  and  said:  “If  your 
Honor  please,  I’d  like  to  get  off  of  the  jury.” 

“You  can’t  get  off  without  a  good  excuse.” 

“Your  Honor,  I  don’t  believe  the  others  would  care 
to  have  me  serve.” 

“  But  why  not,  sir  ?  ” 

“Well - ”  hesitating. 

“  Go  on,  sir.” 

“Well,  I’ve  got  the  itch.” 

“  Mr.  Clerk,  scratch  that  man  out.” 

1  Anarchists’  Case  (1887),  8  U.  S.  Sup.  Ct.  Rep.  22. 

2  Cox  v.  People,  80  N.  Y.  500. 
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The  London  Law  Times,  in  1870,  mentioned  that  a 
juror  in  Wales  got  excused  by  Judge  Hannen  on  the 
ground  that  he  was  desirous  to  attend  a  funeral.  His 
lordship  was  afterwards  informed  that  the  man  was  an 
undertaker. 

The  compliment  paid  to  a  Massachusetts  lawyer,  that 
“he  won  all  his  cases  because  he  gave  his  own  face  in 
evidence  when  he  tried  them,”  might  not  apply  to  all 
the  Minnesota  lawyers  in  1871,  if  the  following  jury- 
incident  there  occurring  be  relied  on.  After  the  judge’s 
usual  question  to  a  panel  with  no  reply  from  any  one 
that  he  was  disqualified,  the  plaintiff’s  counsel,  a 
hatchet-faced,  dyspeptic-looking  individual,  rather  tartly 
challenged  one  man  and  had  him  removed.  Thereupon 
a  tall,  broad-shouldered,  good-humored  looking  fellow, 
slowly  arose  and  asked  to  be  excused.  ‘  ‘  Why  ?  ”  said  liis 
Honor.  “  Well,  judge,”  he  answered,  “  I  don’t  think  I 
can  be  impartial  in  this  suit.  I  really  don  t.  You  see,  I 
am  prejudiced  against  one  of  the  lawyers  there.  Ah  ! 
how’s  that  ?”  inquired  the  court.  “Why,  the  fact  is,  I 
am  prejudiced  against  the  counsel  for  the  plaintiff.  I 
never  saw  the  man  before  to-day,  but  I’m  afraid  I  should 
go  against  him  from  general  principles  from  the  way  he 
looks.”  The  conscientious  juror  was  allowed  to  step 
down. 

A  Southwestern  judge  refused  to  accept  the  excuse 
of  a  juror  that  he  was  not  a  freeholder,  and,  in  fact,  had 
been  keeping  bachelor’s  hall  five  or  six  months.  “For  no 
man  can  keep  bachelor’s  hall  that  ’ere  time  without  hav¬ 
ing  dirt  enough  in  his  room  to  make  him  a  freeholdei. 

The  Chicago  Tribune  tells,  that  in  a  case  before 
Judge  Gary,  after  the  trial  was,  as  he  supposed,  well 
started,  up  jumped  a  little  German  in  the  jury-box  and 
said  :  “Shudge,  I  don’t  tink  I  can  be  a  goot  shuror  ;  I 
don’t  shpeak  goot  English.”  “  You’ll  not  have  to  speak 
any  at  all.  Sit  down.”  “But,  shudge,  I  can  make  nod¬ 
in  o-s  out  of  vot  dose  fellers”  (indicating  the  attorneys) 
“are  talking  about.”  “  That’s  no  excuse.  Neither  can 
any  one  else.  Sit  down.” 
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§  235.  The  Jury  System— Cooper’s  Travesty. 

Fenimore  Cooper,  the  novelist,  although  obtaining 
verdicts  against  Horace  Greeley  and  other  editors  for  libel, 1 
was  fond  of  travestying  the  jury-system.  In  1850,  he 
wrote  a  book  entitled  “  The  Ways  of  the  Hour,  ”  Therein 
a  young  woman  is  tried  for  the  murder  of  an  aged  couple, 
and  after  a  verdict  of  guilty  and  sentence  of  death,  the 
old  man  walks  into  the  court-room.  Then  the  author’s 
plot,  without  revoking  sentence,  absurdly  puts  her  on 
trial  for  murder  of  the  old  woman.  She  cross-examinbs 
the  principal  witness  and  elicits  from  her  a  confession 
that  before  the  house  was  burned  down  she  herself  stole 
the  money,  and  put  the  particular  coin  in  the  prisoner’s 
purse  where  it  was  found.  Cooper  then  reports  acquittal, 
without  ever  telling  what  was  done  with  the  sentence  in 
the  previous  case. 

§  236.  Jurors’  Prejudices. 

Western  juries  have  seldom  been  accused  of  being 
over-fond  of  railway  corporations.  It  is  newspaper  truth 
that  an  eminent  lawyer,  after  saving  for  the  Supreme 
Court  a  strong  point  of  law  for  his  client  railroad  com¬ 
pany,  addressed  the  jury  as  follows  :  “  Gentlemen  of  the 
jury  :  My  clients  have  fought  a  good  many  cases  before 
a  jury  and  always  got  whipped.  They  always  expect  it. 
But  in  this  case,  we  don’t  care  a  picayune  whether  you 
bring  in  your  verdict  for  or  against  us  ;  for  we’ve  got 
you.  IVe  no  more  to  say.  ”  The  jury  gave  him  a  verdict. 

§  237.  Innocent  Convicts. 

As  to  the  fallibility  of  jurors  in  weighing  evidence, _ or 

else  incapability  of  officers  and  counsel  to  supply  it, _ the 

Journal  of  Criminal  Law  Amendment  Association,  in 
18(5,  gave  the  following  statistical  item:  “Innocent 
men  condemned  for  murder  :  1831,  Richard  Lewis  (exe¬ 
cuted),  murder  of  Donald  Black  ;  convict  stated  ‘  I 
suffer  unjustly  ;  God  who  knows  all  things  knows  it  is 
so.’  1865,  Polizzioni  after  sentence  proved  innocent  ; 

1  See  post,  §  1603. 
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free  pardon.  1865,  Griardiniere  (ditto).  1866  Smith,  after 
sentence,  proved  alibi ;  free  pardon.  1867,  J.  Wiggins 
(executed)  ;  convict  stated,  ‘  I  am  innocent,  innocent, 
innocent.’  1873,  Hayes  and  Slane  (executed)  ;  murder 
of  Spennymoor  ;  afterward  found  guilt  impossible.” 

§  238.  Insane  Trying  Insane. 

It  has  been  urged  that  before  one’s  compulsory  com¬ 
mittal  to  an  asylum,  his  or  her  alleged  insanity  should 
be  tried  by  jury.1  A  law  journal  in  1884  2  said  :  “  It  is 
a  favorite  theory  of  some  of  the  most  celebrated  alienists 
that  a  large  majority  of  the  human  race — say  three  of 
every  four — are  more  or  less  insane.  This  being  so,  one 
and  a  half,  or  so,  of  every  two  physicians  must  be  more 
or  less  insane,  and  it  is  rather  cruel  to  invest  them  with 
the  power  of  incarcerating  their  fellow-madmen.” 

§  239.  Juror  Materials.  * 

Editor  Irving  Browne,  after  quoting  the  words  of  a 
sentimental  New  Haven  preacher,  in  1883  (prejudging 
Lewis  to  he  the  murderer  of  his  betrothed,  Rose  Ambler), 
added  :  “In  our  opinion,  clergymen  are  the  most  unfit 
class  in  any  community  for  jury  duty.”  3  Mr.  Browne 
thinks  lawyers  are  not  impartial  judges  of  fact  :  “A 
lawyer  on  a  jury  would  he  like  the  tail  that  wagged  the 
dog.  Add  to  the  abolition  of  exemption  for  military  or 
fire  duty  the  power  of  nine  to  pronounce  a  verdict  in  a 
civil  case,  and  much  will  have  been  done  to  improve  the 
material  for  juries.”  4 

§  240.  Twelve  ?  or  Less  ?  or  More  ? 

In  a  criminal  case,  it  seems  that  there  can  he  no 
conviction  unless  every  one  of  the  twelve  jurors  are 
satisfied  of  the  guilt  beyond  a  reasonable  doubt.5  In 
the  trial  of  Daniel  McFarland  in  1870,  for  the  mur- 

1  See  E.  P.  Wilder’s  paper,  read  before  Soc.  P.  W.  I. ,  26  Alb.  L.  J .  386. 

3  Id.  462. 

3  28  Alb.  L.  J.  262. 

^  24  Alb.  L.  J.  81. 

5  Stitz  v.  State  (1885),  104  Ind.  359. 
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der  of  Albert  D.  Richardson  in  the  Tribune  office, 
New  York  City,  700  persons  were  summoned  where¬ 
from  to  get  twelve  jurors.  The  Tribune’s  account  of  the 
challenging  and  paneling  was  very  amusing.1  The  re¬ 
cent  embarrassment  in  the  Meyer  trial  in  New  York,  the 
Borden  trial  in  New  Bedford,  and  the  Trefethen  trial  in 
Chelsea,  Mass.,  from  temporary  disability  of  a  juror,  has 
led  to  a  consideration  of  the  expediency  of  admitting  a 
verdict  of  eleven,  not  only  in  such  case,  but  also  when 
the  court  may  discover  that  a  single  juror  is  mentally 
blind  in  a  clear  case  of  the  evidence.  In  the  seventy- 
days’  trial  of  one  of  the  Emma  Mine  cases  a  juror  was 
taken  sick  and  eleven  gave  the  verdict  for  Park.2 

Chief  Justice  Neilson,  in  1876,  favored  the  Earle  bill 
for  a  jury  of  twelve  in  ordinary  cases,  the  verdict  to  be 
received  though  some  be  absent,  of  five  in  county  courts, 
and  of  eight  in  other  trials. 

In  a  Texas  case  in  1873, 3  a  horse-thief  escaped  by  the 
irregularity  of  the  jury’s  having  consisted  of  a  “  baker's 
dozen”;  thirteen  was  an  illegally  unlucky  number. 
And  in  a  case  in  1874, 4  a  murderer  escaped  having  to 
“  walk  Spanish  ”  by  the  jury’s  containing  nine  men  who 
knew  Spanish  far  better  than  English. 

A  Scotch  jury  may  consist  of  fifteen  members,  and 
the  verdict  go  according  to  the  verdict  of  a  certain 
majority. 

§  241.  Jury  Reform— Penn  and  Mead. 

The  late  increase  in  the  number  of  “jury-waived” 
cases  would  seem  to  indicate  that  the  old  system  will 
ultimately  be  greatly  modified,  if  not  abolished.  Too 
often  has  it  proved  true  that  “  even  an  honest  jury  of 
twelve  men  good  and  true  is  a  medley  of  human  variety 
and  human  fallibility.  ”  The  evil  is  perhaps  more  percep¬ 
tible  than  curable. 

The  Star-Chamber  tyranny  of  judges  over  jurors  was 

1  Republished  4  Ir.  L.  T.  326. 

2  See  post,  §  3S3. 

3  Bullard  v.  State,  38  Tex.  504. 

*  4  Lyles  v.  State,  41  Tex.  172. 
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to  a  great  extent  reformed  through  the  instrumentality 
of  William  Penn  and  his  Quaker  co-laborer,  Mead. 
When  the  two  heroes  were  brought  before  the  lord  mayor 
and  recorder  charged  with  preaching  in  Grace-Church 
Street,  the  jury  were  thrice  sent  back  to  reconsider  their 
verdict,  and  were  locked  up  for  the  night.  On  the  re¬ 
sponse  of  “Not  guilty,”  the  irate  recorder  said  :  “I 
am  sorry  you  have  followed  your  own  judgments  and 
opinions  rather  than  the  good  advice  that  was  given  you. 

I  pray  that  my  life  may  be  kept  out  of  your  hands. 
But  for  this  the  court  fines  you  forty  marks  a  man,  and 
commands  imprisonment  until  paid.”  In  default  of  pay¬ 
ment,  the  twelve  good  men  and  true  were  sent  to  New¬ 
gate.  On  habeas  corpus  the  full  bench  of  twelve  judges 
declared  the  fining  and  imprisonment  to  be  contrary 
to  law.  The  jurymen  subsequently  obtained  exemplary 
damages  for  false  imprisonment.  This  reform  was  ac¬ 
celerated  by  the  bravery  of  the  jury  on  the  trial  of  the 
seven  bishops,  in  1688. 1 
§  242.  What’s  in  a  Name? 

In  a  case  in  a  Federal  Court  in  Boston  before  Judge 
Story  (a  native  of  Marblehead),  the  clerk  from  a  jury- 
list  called  (as  spelt)  “  Michael  Treffery.”  There  was  no 
answer.  Judge  Story  asked  to  see  the  list,  lhe  man 
was  from  Marblehead.  “Call  Mike  Tr a-vye,  said  he. 
The  clerk  did  so.  “  Here,”  answered  a  gruff  voice. 

Clerk.  “  Why  did  you  not  answer  before  ?  ” 

Juror.  ‘  ‘  ‘  Treffery  ’  is  no  way  to  pronounce  my  name. 
My  name  is  Mike  Tr e-vye,  as  the  judge  knows.”  There 
was  once  a  like  episode  on  the  name  “  Cholmondeley’ 
(“  Chumly  ”). 

1  See  Atl.  Monthly,  July,  1881,  art.  on  reform  of  the  jury  system, 
by  M  C  Dodge.  Also  reply  thereto,  24  Alb.  L.  J.  86.  Also  Judge  R.  C. 
Pitman's  article,  N.  A.  Rev.  July,  1884.  Also  Harvey  Storck’s 
article  29  Alb.  L.  J.  424.  AlsoS.  S.  Whitehouse’s  article,  “Trial  by  Jury 
as  it  should  be,”  31  Alb.  L.  J.  504.  Also  Dr.  A.  C.  Applegarth’s  article 
“The  Jury  System  and  its  Critics,”  4  Gr.  Bag,  HO.  Also  Dr.  Alfred. 
Russell’s  address  before  the  American  Bar  Association  at  Boston,  1891, 
“  The  Jury  System  in  Civil  Cases,”  3  Gr.  Bag,  449.  For  views  of  Prof. 
Washburn,  B.  F.  Hall,  and  others  on  jury  reform,  see  12  Alb.  L.  J.  -J- 
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It  is  said  that  an  English  judge  named  Field  once  re¬ 
quired  proof  that  an  absent  prosecutor  (or  prosecutrix), 
named  ‘  ‘  Elizabeth  Mead,  ”  was  a  female.  He  probably 
recollected  that  a  great  admiral  was  named  Anne  Hil- 
arion  Tourville  ;  a  great  constable  of  France,  Anne  de 
Monmorency  ;  and  that  as  to  men  named  Mary  or  Maria, 
they  are  innumerable. 

An  old  defender  of  the  jury  system  has  said  that,  “A 
jury  is  the  most  refreshing  prospect  that  the  eye  of 
accused  innocence  ever  met  in  a  human  tribunal.”  In 
Cromwell’s  time,  it  was  the  ear  that  might  be  refreshed 
if  the  innocent  accused  were  a  ‘‘Roundhead.”  Thus,  in 
Sussex  County,  England,  in  1658,  a  jury-list  contained 
the  following  names  :  Faint-not  Hewitt,  Seek- Wisdom 
Wood,  Redeemed  Compton,  Accepted  Trevor,  God-Re¬ 
ward  Smart,  Make-Peace  Heaton,  Be-Courteous  Cole, 
Repentance  Airs,  Kill-Sin  Simple,  Be-Faithful  Sinner, 
Weep-not  Billings,  Elected  Mitchell,  Fight- the-Good- 
Fight-of-Faith  White,  Stand-Fast-on-High  Stranger, 
Search-the-Scriptures  Moreton,  and  Fly-Debate  Roberts. 
Whether  “Fly-Debate”  Roberts  asked  to  be  excused,  the 
reporter  saith  not. 

This  reminds  of  a  ruse  resorted  to  in  christening  so 
as  to  -  compel  everybody  accosting  the  child  to  affirm  a 

dogma:  e.  g.,  “  If-God-had-not-died-for-thee-thou-hadst- 
been-condemned  Dobson.”  And  per  contra ,  it  reminds 
of  a  poetic  gem  by  Wendell  P.  Stafford  in  the  Green  Bag 
for  April,  1894,  entitled  “A  Possible  Misnomer  : 

“  Come,  name  the  child,  my  dear,  ‘  What’s  in  a  Name  ?  ’ 

Yet  we  are  molding  now  the  speech  of  men  ; 

For,  oh,  how  many,  many  thousand  times 
This  name  will  be  pronounced  in  days  to  come  ! 

With  tender  iterations  of  the  home, 

With  every  fond  addition  and  sweet  change 
That  love  delights  in, — crooned  in  cradle  song, 

Then  shouted  on  the  green  by  boys  at  play, 

Then  murmured  softly  under  moon  and  stars 
By  lips  that  make  it  music, — then,  ah,  me  ! 

Bandied  about  the  rude  ways  of  the  town, 
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In  praise  and  blame,  from  kindliness  to  scorn, 

And  blown,  perhaps  world-wide,  for  ill  or  good, — 
Spoken  at  last,  one  day,  with  awed,  hushed  breath, 

Then  treasured  in  a  few  fond  faithful  hearts, 

Head  a  few  years  upon  a  low  white  stone, 

And  then  forever,  evermore  forgot.” 

§  242a.  Manipulating  Juries. 

To  conclude  :  the  reader  who  may  he  a  young  prac¬ 
titioner  at  the  (legal)  bar  and  whose  ears  thirst  to  be 
soon  overhearing  the  welcome  plaudit  :  “All !  how  dex- 
trously  he  handles  a  jury  !  ”  will  have  already  observed 
that  the  main  elements  of  the  success  are  three,  namely  : 
firstly,  to  ken  the  mental  processes  of  the— not  to  say 
mediocre— the  “  practical  every-day  man  ”  composing  the 
average  panel  ;  secondly,  to  prepare  witnesses  rightly  to 
present  the  facts  ;  and  thirdly,  to  never,  never,  NEVER 
forget  the  precept  of  a  certain  ancient  Law-Book,  vide¬ 
licet  :  He  that  ruleth  his  own  spirit  is  mighty  immense 
—can  take  in  a  whole  city  (or  words. to  that  effect).1 

i  Re  Sillvman,  16  Prov.  32. 

See  two  very  well  illustrative  experiences  of  D.  P.  Brown  in  2 
Forum,  334,  337  :  one,  that  of  the  husband  in  the  crim.  con.  case,  who  dis¬ 
regarded  his  (B.’s)  admonition  not  to  look  so  unimpassioned  in  testifying 
as  he  had  looked  in  telling  him,  B. ,  the  case  privately  ;  the  other,  that  of 
the  habitual  expedient  of  the  deputy  attorney-general,  namely,  before 
the  trial  of  an  important  case  where  conviction  was  going  to  be  diffi¬ 
cult,  to  get  upon  trial  some  minor  matter,  but  soon  to  abandon  the  case 
with  a  show  of  great  mercy,  “  allowance  to  be  made  for  the  prisoner’s 
youth  and  indiscretion  or  ignorance,”  etc. ;  thus  making  his  severity 
upon  the  next  prisoner  appear  to  be  deserved. 

14 


CHAPTER  V. 

CRIERS,  CONSTABLES,  ETC. 

§  243.  Tip-staff  Grandeur. 

A  tip-staff  has  been  defined  to  be 

‘  ‘  A  paralytic  with  a  pole, 

As  who  should  say,  1 1  know  the  whole  !  ’  ” 

The  nonchalant  self-assurance  of  some  officers,  with 
that  overwhelming  expression  of  consciousness  of  respon¬ 
sibility  for  the  fate  of  the  nation,  or  the  erudite  air  with 
which  the  patrolman  pauses  on  a  street-corner  and  con¬ 
descends  to  answer  an  old  woman’s  law-question,  irresist¬ 
ibly  excites  one’s  curiosity  as  to  what  would  be  the  ex¬ 
pression  of  his  countenance  if  he  only  knew  as  much  as 
he  assumes  to  know.  It  reminds  of  Charles  Lamb’s  re¬ 
partee  when  Wordsworth  happened  to  remark  :  “Shake¬ 
speare  is  greately  overrated  ;  I  could  write  just  like  him 
if  I  had  a  mind  to.  ”  “  Y e-yes,  if  you  only  had  a  m-mind. ” 
Oi  of  the  old  squib  on  Prof.  Jowett  in  the  procession  of 
Dons  : — 

“First  come  I,  my  name  is  Jowett  ; 

There’s  no  knowledge,  but  I  know  it  ; 

I  am  Master  of  this  college  ; 

What  I  don’t  know — isn’t  knowledge.” 

Or  of  Washington  Irving’s  great  man  who  when  he  went 
West  expected  to  “  feel  the  East  tip  up.” 

§  244.  “  How  Wise,  how  Great.” 

The  awe  and  pride  with  which  a  certain  deputy 
sheriff  of  Boston  used  to  gaze  on  the  presiding  judge 
charging  the  jury  in  a  murder  trial,  reminded  a  bar  wag 
of  Ellen  T.  Foster’s  sonnet  on  a  great  picture  of  the  earth  : 
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“  To  Earth  with  fond  and  filial  hearts  we  cling, 

And  vaunt  unceasingly  her  children’s  might, — 

Thinking  how  wise  we  are,  how  great,  how  right, 

And  how  omniscient  in  our  reasoning.” 

§  245.  Scotch  Crier— “  About  te  Loch.” 

The  Irish  Law  Times  tell  us  that  the  following  procla¬ 
mation  was  made  at  the  Market  Cross  of  Inverary, 
Scotland,  less  than  an  hundred  years  ago  :  “  Ta  hoy  ! 

Te  titlier  a-hoy  !  !  Ta  hoy  three  times  !  !  !  an’  ta  hoy 
whist  !  By  command  of  his  Majesty,  King  George,  and 
her  Grace,  te  Duke  of  Argyll  !  If  anybody  is  found 
fishing  aboun  te  loch,  or  below  te  loch,  afore  te  loch,  or 
aliint  te  loch,  in  te  loch,  or  on  te  loch,  aroun  te  loch,  or 
.about  te  loch,  she’s  to  be  persecuted  wi  three  persecu¬ 
tions  :  first,  she’s  to  be  burnt  ;  syne,  she’s  to  be  drownt  ; 
and  then  to  be  hangt an’  if  she  comes  back,  she’s  to 
be  persecuted  wi’  a  far  waur  death.  God  save  te  King 
an’  her  Grace,  te  Duke  o’  Argyll  !  ” 

§  246.  “By  the  Way.” 

The  New  York  Law  Journal  tells  that  a  man  whose 
pet  introductory  colloquialism  was  “  By  the  way,”  was 
made  crier  of  the  Court  of  Common  Bleas  at  Keene,  N.  H. 
He  announced  the  opening  :  “All  persons,’’  etc.,  “  with¬ 
in  the  county  of  Cheshire  draw  near,  give  their  attendance, 
and  they  shall  be  heard.’’  He  sat  down,  but  instantly 
thinking  of  the  invocation,  jumped  up  with  the  exclama¬ 
tion  :  “  Bv  the  way,  God  save  the  State  of  New  Hamp¬ 
shire  !  ”  This  mixture  of  the  sublime  and  the  ridiculous 
reminds  of  the  Faneuil  Hall  Market  herald  on  President 
Polk’s  visit  to  Boston.  A  wag  diverted  the  President 
into  his  stall  to  look  at  some  game-birds.  Another  wag, 
right  after  the  herald’s  impressively  repeated  “  Make 
way.  gentlemen,  for  the  President  of  the  United  States  ! 
called" his  attention  to  the  disappearance.  Glancing  back 
and  piqued  at  the  snickerings  of  his  daily  comrades,  he 
relaxed  the  muscles  of  his  mouth  into  drollery,  and  ex¬ 
claimed,  sotto  voce,  “  Where’s  that  damned  fool  gone 

to?” 
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§  247.  “  Especially  Rhode  Island.” 

One  who  had  been  a  crier  in  a  Rhode  Island  State 
Court  was  appointed  crier  in  the  Federal  Court.  On 
opening  his  first  session  he  cried,  “Hear  ye!  hear  ye! 
hear  ye  !”  etc.,  but  closed  (with  special  unction  on  the 
“God  save”):  “God  save  the  State  of  Rhode  Island 
and  Providence  Plantations  !  ”  Judge  Story,  in  his  usual 
affable  manner,  privately  said  to  him:  “That  will  not 
do  ;  this  is  a  Federal  Court,  and  it  is  the  United  States 
that  are  to  be  saved.  Next  day  the  cry  closed  :  ‘ 4  God  save 
the  United  States  of  America  and  especially  the  State  of 
Rhode  Island  and  Providence  Plantations  !  ”  Judge 
Story  accepted  the  compromise,  de  minimis  non. 

§  248.  “  Clew  up  your  Sails.” 

One  who  had  formerly  been  a  mariner  in  her  Majesty’s 
service  was  appointed  a  subordinate  court  officer  at 
Toronto.  One  day,  at  the  moment  of  adjourning,  the 
crier  being  absent,  the  judge  turned  to  the  sailor  tipstaff 
and  said:  44  Captain,  adjourn  the  court.”  Trained  to 
prompt  obedience,  he  shouted  :  44  Oh,  yes  !  Oh,  yes  ! 
Oh  yes — ”  but  the  formula  eluded  his  recollection.  Not 
to  be  foiled,  he  proceeded  in  his  own  fashion  :  44  Ladies 

and  gentlemen,  you  may  consider  this  here  court  ad¬ 
journed.  Clew  up  your  sails  and  heave  the  anchor.  You 
must  all  be  here  by  ten  o’clock,  Monday  morning.  We 
will  then  weigh  anchor  and  make  sail.  God  save  the 
Queen  !  ” 

§  249.  Diverse  Cryings. 

It  is  newspaper  truth  that  a  wag  once  informed  the 
Presiding  judge  that  “  the  crier  cannot  cry  to-day  because 
he  has  lost  his  wife.”  Also  that  a  new  crier  who  was 
possibly  slightly  deaf,  after  being  instructed  as  to  the 
form,  began  :  Here  we  are,  here  we  are  !  ”  and  ended  : 
“  Draw  near,  and  you  will  be  here  !  ” 

§  250.  “  All  ye  Blackguards  that  isn’t  Lawyers.” 

An  Irish  crier  at  Ballinasloe,  being  ordered  to  clear  the 
court,  did  so  as  follows  :  44  Now,  then,  all  ye  blackguards 
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that  isn’t  lawyers,  must  lave  the  court.  Here  is  a 
sample  of  commands  of  a  crier  in  the  Irish  Court  of  Ex¬ 
chequer,  half  a  century  ago  :  “Go  home,  you  loungers  j 
you  idle,  scheming,  skulking  fellows,  have  you  nothing 
to  do  ?  Have  you  no  business  to  mind  ?  What  brings 
you  here  ?  What  do  you  want  with  law,  and  what  do  you 
know  about  it  ?  Gentlemen,  take  care  of  your  pockets  !  ” 


§  251.  Talesman’s  Business  could  “  Wait.” 

Did  ever  a  constable  tell  a  judge  that  the  judge  s  busi¬ 
ness  could  “wait”?  The  late  Justice  Bradley  of  the 
Federal  Supreme  Court  once  narrated  to  a  friend  as 
follows:  “I  was  walking  one  morning,  rather  plainly 
dressed,  near  the  City  Hall,  when  a  man  came  up  and 
said  :  ‘  Do  you  live  in  the  District  ?  ’  I  said,  ‘  Yes.  ^  Own 
property  in  the  District  ?  ’  ‘Yes,  I  do  ;  but  what’s  that 
to  you?”  ‘Well,’  said  he,  ‘  I  want  you  to  come  with 
me.’  ‘What  for?’  ‘I  want  you  to  serve  on  a  jury  ; 
they  are  short  of  jurymen  in  there,  and  I’m  sent  out  to 
uet  one.’  (This  was  only  a  short  time  after  I  had  come  to 
Washington. )  ‘  How  long  will  it  take  ?  ’  ‘  I  don’t  know 

said  he,  ‘  it  may  take  two  or  three  days.’  ‘  But  I  haven 
time,  I’m  busy.’  ‘  Oh,  they  all  say  that ;  I  don’t  accept 
any  such  excuse  as  that/  So  I  walked  along  a  little  way 
toward  the  building  as  if  I  was  going  in.  ‘  But  I’ve  busi¬ 
ness  to  attend  to,’  said  I.  ‘  Oh,  well,  your  business  can 
wait.’  ‘  No,  it  can’t,— I’ve  got  to  go  to  the  Capitol  ,  I  ve 
important  things  to  attend  to  there.’  At  first  I  thougi 
I  would  let  him  take  me  in,  and  then  I  would  tip  the 
wink  to  the  judge  ;  but  I  concluded  I  wouldn’t  go  so  far 
as  that,  so  I  said  to  him  :  ‘  Are  you  m  the  habit  of  put¬ 
ting  justices  of  the  Supreme  Court  of  the  Lmted  States 
in  your  jury-box  ?  ’  ‘  Why,  are  you  a  justice  of  the  Su- 

y  CAmT  f  ’  ‘  Yes  ’  said  I.  ‘  What  name  ?  Brad- 

ley,’  said  I,  and  after  I  had  told  him,  he  concluded  to  let 


me  go. 


8  252  Humors  of  Officers’  Returns-4*  Soul  to  Hell.” 

'  In  a  Dublin  court  in  1822,  an  officer’s  sworn  return 
stated  substantially  that  he  went  to  the  defendant’s  house 
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to  serve  the  writ,  knocked,  and  was  told,  by  a  man  at  an 
upper  window  presenting  a  blunderbuss,  that  if  he  did 
not  instantly  retire,  “he  would  send  his  (the  deponent’s) 
soul  to  hell.”  It  ended  by  simply  adding,  “which  this 
deponent  verily  believes  he  would  have  done,  had  not  this 
deponent  precipitately  escaped.” 

An  Irish  constable  in  Missouri  was  sent  to  serve  a 
warrant  of  arrest,  but  the  defendant  drew  a  revolver  on 
him.  He  made  return  as  follows  :  “  Executed  the  with¬ 
in  command  by  taking  the  body  of  the  within-named 
Bill  Dodge,  who  refused  to  be  taken,  but  if  let  alone  he 
would  appear  on  the  day  of  trial.” 

A  Wisconsin  officer,  in  1876,  made  the  following 
return  :  “  Monroe  County,  ss.  I,  George  B.  Robinson, 
deputy  sheriff  of  said  county,  do  certify  that  I  have  been 
to  the  defendant’s  usual  place  of  abode,  and  find  he  is 
dead,  and  so  I  left  a  copy  at  the  last  and  final  abode  in 
my  county,  to-wit,  on  his  grave,  in  the  town  of  Ridge- 
ville,  he  not  leaving  any  family  or  funds  behind.  He 
leaves  this  world  without  a  cent,  and  has  gone  where  the 
plaintiff  can't  sell  him  whisky.  Alas  !  Tuteur  is  out, 
and  Weigand  is  dead  !  ” 

A  tailor,  on  being  appointed  a  constable  (in  Massa¬ 
chusetts),  made  his  first  return  verbatim  from  a  book  of 
forms  :  “I  this  day  attach,  etc.,  etc.,  and  I  give  him  a 
summons  in  hand  (or  I  arrested  him  and  held  him  to  bail, 
as  the  case  may  be).” 

§  253.  Service  of  Process— “  Last  Abode  Officers’  Powers 
and  Liabilities. 

It  is  the  duty  of  the  sheriff  to  arrest  all  persons  with 
their  abettors,  who  oppose  the  execution  of  process.1  In 
New  York,  agents  of  the  Prevention  Society,  duly  desig¬ 
nated  by  the  sheriff,  may  without  warrant  arrest  any 
person  caught  overdriving.2  An  officer  de  facto,  though 
not  one  de  jure,  may  make  a  sufficient  service  of  process.® 

1  Coyles  V.  Hurtin  (1813),  10  Johns.  85, 

2  Stage-horse  Cases  (1873),  15  Abb.  Pr.  N.  S.  51. 

8  Fowler  v.  Bebee  (1812),  9  Mass.  231. 
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An  officer  must  serve  and  return  a  regular  process  of 
a  court  having  jurisdiction,  if  it  be  not  absolutely  void, 
though  it  be  issued  erroneously.1 

In  Michigan,  an  attachment  writ  valid  on  its  face  will 
not  protect  the  officer  if  issued  without  a  sufficient  affi¬ 
davit.2  Unpublished  manuscripts  are  not  leviable  prop¬ 
erty.3  So,  also,  as  to  abstract-of- title  books.4 

Service  of  a  summons  Feb.  25tli,  for  a  term  begin¬ 
ning  March  6th,  is  a  valid  ten-days’  notice  ;  the  leap  year 
statute,  21  Henry  III.,  is  in  force  in  Indiana.5  The  case 
of  George  Francis  Train  in  the  English  Insolvency  Court 
in  186S  6  decides  that  service  of  an  order  for  hearing  upon 
a  person  of  the  name  in  London,  is  not  a  valid  service 
tipon  the  creditor,  unless  inquiry  is  made  at  the  former 
residence  of  the  person  in  London  to  ascertain. 

§  254.  Served  in  an.  Egg-Shell— “  Jewelry  ”  Box. 

A  famous  instance  of  shrewd  process-serving  is  that 
of  what  is  known  as  “  the  egg-shell  case.”  An  English 
gentleman,  to  evade  service,  would  only  come  out-of- 
doors  in  his  garden  in  the  rear  of  his  house  where  he  kept 
a  lot  of  fowls.  In  the  rear  wall  was  a  small  door,  al¬ 
ways  locked.  The  officer  procured  an  egg,  cut  in  two, 
and  inclosed  a  copy  of  the  writ  in  tissue  paper,  cemented 
the  shell,  and  gently  tossed  the  egg  over  upon  a  grass- 
plat.  The  defendant  found  the  egg,  and  it  came  apart 
in  his  hands.  Just  then,  the  officer,  who  of  course  had 
been  watching  through  the  key-hole,  raised  a  pole  above 
the  wall,  witli  a  parchment  on  the  end,  and  shouted  : 
“  Here’s  the  original  writ.”  The  service  was  objected  to, 
but  was  sustained  by  the  court,  after  hearing  affidavits 
causing  great  laughter. 


1  Fall  Creek  Coal  &  I.  Co.  v.  Smith  (1872),  71  Pa.  230. 

2  Mathews  v.  Densmore  (1880),  43  Mich.  461. 

3  Dart  v.  Woodhouse  (1879),  40  Mich.  399. 

4  Banker  v.  Caldwell  (1859),  3  Minn.  94.  Further  as  to  the  powers 

and  liabilities  of  officers,  see  the  writer’s  treatise  on  Sheriff’s  Sales,  22 
Am.  &  Eng.  Encyc.  of  Law,  pp.  572-708. 

6  Helphenstine  v.  Vincennes  Nat.  Bk.,  65  Ind.  582. 

«  2  Ir.  L.  T.  197. 
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This  reminds  of  the  New  York  attorney  who  was  seek¬ 
ing  to  serve  a  summons  in  a  divorce  case,  upon  a  defend¬ 
ant  who  kept  herself  concealed.  After  many  rebuffs,  he 
disguised  his  clerk  as  an  express  messenger,  who  con¬ 
veyed  to  her  the  writ  in  a  parcel  purporting  to  he  jew¬ 
elry.  The  vanity  of  the  sex  succumbed  to  this  Mephis¬ 
tophelean  stratagem,  as  it  did  in  the  case  of  Marguerite 
in  Faust.1 

Mistakes  in  writs  will  be  considered  further  on.2  So 
also  will  cases  of  unjustifiable  trickery  in  serving,  entic¬ 
ing  within  the  jurisdiction,  etc.3  The  respective  State 
statutes  of  exemption  are  so  explicit  that  the  wayfaring 
constable,  though  a  fool,  need  not  err  in  seizures.4 

§  255.  Officers  Having  Hearts. 

There  is  a  Boston  tradition  that  a  U.  S.  marshal,  when 
commanded  to  arrest  a  fugitive  slave,  proceeded  to  the 
foot  of  Joy  Street  in  the  colored  quarter,  knocked  loudly, 
shouted  the  name,  and  yelled  :  “Is  he  here?  Tell  him 
I’ve  a  writ  for  his  arrest.  Tell  him  his  old  master  wants 
to  return  him  to  slavery.”  This  was  repeated  at  each 
house.'  When  he  reached  the  top  of  the  hill  the  craved 
victim  was  not  far  from  Canada.  The  return  was  a  non 
est  inventus. 

Sometimes  an  officer’s  tenderness  of  heart  is  his  mis¬ 
fortune.  In  an  English  case,  in  1759, 5  against  an  under¬ 
sheriff  for  remitting  part  of  a  sentence  of  John  Shebber 
to  stand  in  the  pillory,  namely,  in  allowing  a  servant  to 
hold  an  umbrella  over  him,  the  defendant’s  counsel  in¬ 
sisted  that  a  sentence  to  be  burnt  in  the  hand  had  been, 
with  the  knowledge  of  the  judges,  executed  with  a  mod¬ 
erately  cold  iron.  Beard  more  was  fined  £50,  and  was 
ordered  to  be  imprisoned  two  months  until  payment. 

1  As  to  the  service  and  return  of  process,  see  Collation,  22  Am.  & 
Eng.  Encyc.  of  Law  (1893)  107  et  seq. 

2  See  Bybee  v.  Ashby,  §  1703. 

8  See  §  1699  et  seq. 

4  As  to  imprisonment  for  debt,  see  Collation,  10  Am.  &  Eng.  Encyc. 
of  Law  (1889),  212  et  seq. 

5  Rex  v.  Beardmore,  Bur.  792. 
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§  256.  Officers’ Pleasantries — “Ironed” — “Attachment.” 

Sometimes  in  court  the  stern  constable  or  deputy  sheriff 
or  marshal  relaxes  into  a  whispered  pun.  One  to  whom 
a  bystander  remarked  that  the  prisoner  had  ‘‘a  very 
smooth  countenance,”  responded  :  “Yes,  he  wras  ironed 
just  before  he  was  brought  in.”  Hayes  City,  Kansas,  in 
1870,  having  a  female  constable,  it  became  a  current 
pleasantry  that  the  young  men  were  in  perpetual  fear 
that  she  might  have  an  “attachment”  for  them.  This 
reminds  of  the  wag’s  pun  of  that  year  on  the  seizure  of 
the  Cardiff  giant  for  debt  :  “How  could  anybody  have 
an  ‘  attachment  ’  for  that  callous  monster  ?  ” 

§  257.  Costly  Services. 

The  Albany  Law  Journal  in  1872  stated  that  the  U.  S. 
marshal  for  Western  Arkansas  was  charged  with  ex¬ 
pending  in  one  year  $210,000  for  court  expenses.  The 
Independence  Beige  stated  that  it  cost  the  Belgian  govern¬ 
ment  1,000,000  francs  to  bring  to  justice  Joseph  Stupp, 
alias  Carl  Vogt,  who  in  1871  assassinated  the  Chevalier 
de  Bianco  in  Brussels,  and  was  arrested  in  the  United 
States  in  1875. 

The  “  unlawful  and  corrupt  expenditures  ”  by  village 
officers  for  which,  under  N.  Y.  Laws,  1879,  chap.  307,  a 
summary  investigation  may  be  had,  do  not  embrace  those 
resulting  from  errors  of  judgment  with  no  pretense  of 
corruption;  e.  g.,  employing  old  and  lazy  laborers,  mak¬ 
ing  useless  and  expensive  gutters  in  East  Syracuse. 

§  258.  Ye  Tything-man. 

In  1712,  the  Selectmen  of  Boston  nominated  Mr.  James 
Thornberry  to  “  Oversee  and  Inform  them  of  the  breach 
of  the  Law  of  this  Province  Intituled  An  Act  Against 
Intemperance,  Immorality  &  Prophaness  and  [for]  Refor¬ 
mation  of  Manners.”  Each  year  afterward,  this  law  was 
read  in  open  town-meeting,  and  an  overseer  was  ap¬ 
pointed.  This  was  virtually  the  beginning  of  the  later 
official  duties  of  the  “  tything-man.”  The  earliest  tyth- 
ing-men  were  to  have  special  care  over  “Indians  who 
may  be  wandering  around  the  neighborhood,  lawless,  and 
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giving  fright  to  women  and  children.”  The  late  tything- 
men  had  the  care  over  the  rude  and  disorderly  of  every 
class.  The  noisy  boys  on  the  Lord’s  day  in  the  meeting¬ 
house  were  the  special  objects  of  solicitude  of  the  ty tli- 
ing-men. 

§  259.  Female  Sheriffs. 

A  female  sheriff  is  no  novelty.  Isabella  de  Clifford 
and  Idonea  de  Ley  burn  jointly  held  the  hereditary  office 
of  high  sheriff  of  Westmoreland.  “  But  it  took  two  to 
do  it !  ”  Wait  a  little.  In  the  reigns  of  John  and  Henry 
III.,  Nichola  de  la  Haye  succeeded  to  her  husband  as 
custodian  of  Lincoln  Castle  and  sheriff  of  the  county. 
Ela  of  Salisbury,  the  most  distinguished  of  four  ladies 
of  that  name,  held  office  in  the  reign  of  Henry  III.  as 
high  sheriff  of  Wilts,  and  had  charge  of  the  castle  of 
Sarum.  In  the  same  reign,  Maud,  Duchess  of  Norfolk, 
held  custody  of  the  castles  of  Strigail  and  Carisberg, 
and  exercised,  through  inheritance,  the  office  of  marshal ; 
whilst  Isabella  de  Fortibus  held  the  borough  and  camp 
of  Plympton.1 

Women  also  have  been  keepers  of  prisons.  Black 
Agnes  of  Dunbar  has  been  famed  in  song  for  her  intrepid 
defense  of  her  husband’s  castle.  Countess  Derby  bravely 
defended  Lathom  Castle  in  1644,  and  Lady  Banks,  Corfe 
Castle  in  1661. 

The  Philadelphia  Ledger  says  :  “In  Leavenworth  they 
have  nominated  a  young  woman  for  coroner.  Her  elec¬ 
tion  would  mitigate  somewhat  the  distress  of  having  the 
coroner  sit  on  a  fellow.” 

§  260.  Female  Clerk’s  Oath. 

It  is  said  that  Judge  Hawley,  on  administering,  in 
1881,  an  oath  to  Miss  Kettrell,  a  clerk  in  the  Nevada  legis¬ 
lature,  adjured  her  to  support  the  Constitution  and  the 
laws,  not  to  bear  arms  against  her  country,  and  to  pay 
no  attention  to  the  laws  of  other  States  when  they  hap¬ 
pened  to  conflict  with  those  of  her  State.  He  assured 

1  As  to  Miss  Hitchcock,  the  Hawaiian  deputy-sheriff,  see  post,  §  452. 
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her  that  she  was  not  eligible  as  a  servant  of  the  State  if 
she  had,  since  the  adoption  of  the  Constitution  of  Nevada, 
fought  a  duel,  acted  as  second  at  a  duel,  or  carried  a  chal¬ 
lenge  to  fight  a  duel.  A  wicked  newspaper  added  that 
the  young  woman  was  able  to  set  Judge  Hawley’s  mind 
completely  at  rest  ;  and  that  henceforth  she  must  never 
be  presumed  to  have  been  one  of  the  semi-nude  female 
principals  in  the  too  popular  pair  of  lithographs,  The 
Duel”  and  “  The  Reconciliation.” 

§  261.  “Before  me  und  Gott.” 

A  German  clerk  in  a  Minnesota  court,  after  starting 
slowly  and  solemnly  to  administer  an  oath,  noticed  that 
the  affiant  had  not  removed  his  hat.  Pausing,  he  said 
with  much  earnestness  :  “  Look  here  !  ven  you  schwear 
before  me  und  Gott,  take  off  your  hat.” 

This  reminds  of  the  justice  of  the  peace  in  Marshal 
County,  Ind.,  who  concluded  a  certificate  that  a  ceitain 
man  and  wife  had  agreed  to  stop  quarreling:  “And 
the  parties  hereto  do  solemnly  pledge  themselves  to  keep 
this  agreement  in  the  presence  of  Almighty  God  and 
David  Hull.”  Esquire  David  had  been  a  blacksmith,  and 
liked  to  clinch  things  strongly. 

§  262.  “  But  a  Crier.” 

A  famous  judge  came  late  to  court, 

One  day  in  busy  season  ; 

Whereat  his  clerk,  in  great  surprise, 

Inquired  of  him  the  reason. 

“  A  child  was  born,”  his  Honor  said, 

‘  ‘  And  I’m  the  happy  sire.” 

“  An  infant  judge  ?  ”  “  Oh,  no,”  said  he, 

“  As  yet,  he’s  but  a  crier.” 

§  263.  Not  Bounced  for  One  Beverage. 

If  it  be  not  too  perilous,  a  word  may  be  added  as  to 
New  York  City  police  officers.  In  the  Hogan  case  in  1890, 1 
a  majority  of  the  court  held  that  an  officer  who  had 
served  on  the  police  for  fifteen  years  without  drinking 
any  intoxicating  liquor  ought  not  to  be  dismissed  in  dis- 
1  People  v.  French,  Pol.  Com.  R.,  119  N.  Y.  493. 
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grace  for  taking  a  glass  of  brandy  and  peppermint  on  a 
bitter  cold  day  when  he  had  been  hurried  out  without 
breakfast,  and  had  been  at  work  five  days  quelling  a 
strike  of  horse-car  drivers.1  The  following  extracts  are 
from  Francis  Dana’s  pleasantly  rhymed  report  of  the 
case  : 2 

“  A  horse-car  strike  had  locked  the  street 
Right  upon  gallant  Hogan’s  beat. 

From  morn  till  eve  on  weary  feet 
He  stood  and  bade  the  foe  retreat, 

And  had  no  time  to  stop  and  eat 
Or  sip  his  bowl  of  tea. 

He  drove  the  drivers  on  before, 

Conducted  the  conductors  o'er 
Unto  the  Black  Maria’s  door, 

Then  turned  him  to  the  fray  once  more 
With  dauntless  energy. 

The  morn  was  cold,  the  noon  was  hot  ; 

Hogan  was  both,  and  mourned  his  lot. 

At  early  dawn  he’d  left  his  cot 
And  had  not  had  his  breakfast. 

He  felt  that  if  he  froze  and  sweat, 

And  neither  slept  nor  drank  nor  ate, 

He  must  become  a  wreck  fast.  .  .  . 

His  faithful  abstinence,  alas  ! 

Had  brought  his  head  to  such  a  pass, 

For  lack  of  practice,  that  one  glass 
Sufficed  for  his  undoing. 

A  demi-tasse  of  peppermint 
With  just  the  least  intensive  hint 
Of  mind-perverting  cognac  in’t, — 

A  nip  of  eau-de-vie  ! 

Of  eau-de-vie  ?  Ah  !  eau-de-mort  ! 

Oh !  what  did  Hogan  take  it  for  ? 

An  altered  wight  was  he  ! 

Meanwhile  the  tumult  waxeth  large, — 

The  puissant  force  is  at  the  charge, 

And  loudly  peals  the  slogan, — 

When,  lo  !  a  shocked  policeman  sees 
A  man  who  holds  by  posts  and  trees, 

1  Judge  Gray  and  Chief  Justice  Ruger  dissented,  and  cited  the  Mas- 
tersoncase,  People  v.  French,  Pol.  Com.,  110  N.  Y.  494. 

2  5  Gr.  Bag,  114. 
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Approach  by  devious  degrees 
With  nose  aflame  and  shaky  knees — 
Good  Heavens  !  it  is  Hogan  !  .  .  . 

Finch,  J.  .  . 

Held  :  where,  in  vulgar  phrase,  a  1  cop  ’ 
For  fifteen  years  has  had  no  drop 
Of  alcohol  or  juice  of  hop, 

Nor  aught  so  strong  as  ginger-pop, 

And  thirst  is  thus  produced — - 
And  he  desire  said  thirst  to  slake , 

’Tis  not  unlawful  if  he  take 
A  little  for  the  stomach’s  sake — 

Nor  shall  he  be  adjudged  a  rake 
If  he  become,  by  sheer  mistake, 

In  common  parlance  ‘sluiced.’ 

Gray,  J.,  dissenting  says, — says  he, 

I’m  sorry— but  I  can’t  agree 
On  principle,  it  seems  to  me, 

With  what  has  just  been  stated  ; 

For  wrhen  a  man  for  years  fifteen 
Hath  stubbornly  eschewed  potheen 
Or  aught  whereby  he  might  have  been 
Fuddled,  intoxicated, 

Or  otherwise  confused,  I  think, 

He  should  not  first  attempt  to  drink 
In  public  place, — but  clam 
Atque  secrete  teach  his  brain 
By  slow  degrees  to  bear  the  strain, 

And  his  abdomen  to  contain 
The  unaccustomed  dram.  .  . 
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(  | )  §  264.  Subject  Outlined. 

Perhaps  the  general  topics  of  this  chapter  may  be  most 
conveniently  arranged  :  (1)  Female  witnesses.  (2)  Privi¬ 
lege.  (3)  Competency.  (4)  Experts.  (5)  Non-professional 
opinions.  (6)  Judicial  notice.  (7)  Presumptions.  (8)  Oral 
testimony  ;  usage ;  hearsay  ;  res  gestce.  (9)  Communi¬ 
cations  with  decedents.  (10)  Dying  declarations.  (11)  Con¬ 
fessions.  (12)  Circumstantial  evidence  ;  alibi.  (13)  Weight 
of  testimony  ;  reasonable  doubt.  (14)  Burden  of  proof. 
(15)  Reading  books  to  jury.  (16)  Experiments.  (17)  Com¬ 
pulsory  exposure.  (18)  Mimicry.  (19)  Things  in  evidence; 
photographs  ;  babies.  (20)  Practice  ;  perjury  ;  impeach¬ 
ment  ;  leading  questions  ;  credibility;  humors  of  the  wit¬ 
ness-stand. 

§  265.  Female  Witnesses — Never  Cross-examine. 

Prof.  W ashburn  pays  to  female  witnesses  this  com¬ 
pliment :  “No  matter  how  modest,  or  how  little  accus¬ 
tomed  to  speaking  before  others,  the  habit  of  a  woman’s 
mind  as  a  general  thing  is  to  see  things  clearly,  and  the 
impressions  she  receives  are  usually  of  sufficient  distinct¬ 
ness  to  enable  her  to  recall  and  state  them  clearly  ;  and, 
as  she  has  no  object  in  attempting  to  make  a  display, 
she  presents  what  she  has  to  tell  just  as  it  stands  in  her 
mind,  and  thereby  women  make  the  best  of  witnesses.” 

Even  Mohammedans  concede  some  value  to  a  woman’s 
testimony  ;  their  law  providing  that,  in  all  questions 
involving  property,  two  men  or  one  man  and  two  women 
be  required  to  prove  the  fact.  Mr.  Best  tells  us1  that 
formerly  in  England,  the  testimony  of  women  was  often 

1  Evid.  §  64. 


222 


Chap.  VI. 


WITNESSES,  EVIDENCE,  ETC. 


223 


rejected  on  the  ground  that  they  are  frail.  Josephus 
says  Moses  rejected  their  testimony  on  account  of  the 
“  levity  and  audacity  of  their  sex.”  The  ancient  Romans 
restricted  the  testimony  of  women  to  a  very  few  cases  ; 
and  so  also  did  the  old  French  law.  And  after  the  doc¬ 
trine  of  their  competency  was  extended,  a  virgin  was 
considered  to  be  entitled  to  more  credibility  than  a  widow. 

“  Will  you  cross-examine  the  witness  ?  ”  asked  the 
judge  of  a  Vermont  lawyer,  as  a  lady  was  about  to  leave 
the  stand.  “No,  your  Honor  ;  I’ve  been  married  ten 
years  and  know  better.”  1 

§  266.  Bellicose— “  Oath  “  None  of  your  Business  !  ” 

It  is  newspaper  truth  that  a  witness  from  the  Emerald 
Isle,  when  asked  if  he  was  married,  pointed  significantly 
to  a  scar  or  “  bump  ”  on  his  head,  about  the  size  of  the 
knob  of  a  fire-shovel,  as  conclusive  evidence.  A  lady 
friend  of  the  writer,  on  reading  the  item,  remarked  that 
it  reminded  her  of  the  fable  of  the  picture  of  the  man 
killing  a  lion  ;  had  the  lion  been  the  painter,  it  would 
have  been  very  vice  versa.  The  female  witness  could 
have  answered  the  query  by  pointing  to  a  head  and  face 
completely  covered  with  bruises. 

The  following  “newsy-breezy”  alleged  colloquy  will 
have  to  be  taken  cum  grano  salts.  (Lawyer):  “Do  you 
understand  the  nature  of  an  oath,  madam  {  (Witness)  . 
“Well,  I  should  say  I  did.  My  husband  took  off  the 
screens  yesterday,  and  is  putting  up  the  stove-pipes  to¬ 
day.” 

The  Washington  Critic  gives  this  colloquy  as  occurring 
in  a  case  wherein  both  husband  and  wife  were  witnesses  : 
“  Was  your  husband  on  the  stand  yesterday  ? ”  “No,  he 
wasn’t  on  the  stand,  he  was  on  the  set.  That’s  the  kind 
of  man  he  is,  whenever  there  is  anything  to  sit  on,  from 
a  satin  sofy  to  the  top  rail  of  a  worm-fence.” 

In  a  trial  in  the  Mass.  Superior  Court  before  Chief 
Justice  Brigham,  at  Pittsfield,  a  Berkshire  lawyer,  cross- 
examining  a  lady,  inquired  :  “  Madam,  are  you  nowliv 

1  This  reminds  of  Rufus  Choate’s  advice  to  E.  P.  Gillet,  §  485,  post. 
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ing  with  your  first  or  second  husband  ?  ”  Sharp  and  short 
came  answer  :  “  That’s  none  of  your  business.”  With 
an  air  of  offended  dignity,  the  attorney  turned  to  the 
presiding  judge  ;  who  thereupon  quietly  remarked  :  “I 
think  the  witness  is  about  right  in  that,  is  she  not  ?  ” 

In  a  trial  in  the  Supreme  Court,  before  Chief  Justice 
Shaw,  at  Pittsfield,  Mass.,  an  eminent  Berkshire  cross¬ 
examiner  asked  a  witness,  “  Where  did  you  get  the  money 
with  which  you  made  the  purchases  spoken  of  ?  ”  The 
victim  thundered  :  “  None  of  your  (gentle  expletive) 
business!”  The  lawyer  appealed  to  the  judge  :  “Please, 
your  Honor,  are  counsel  to  be  insulted  in  this  manner  ?  ” 
“  Witness,”  said  the  chief  justice  compassionately,  “do 
you  wish  to  change  your  last  answer  ?  ”  Witness  :  “  No, 
sir,  I  don’t!”  Chief  Justice:  “Well,  I  wouldn’t  if  I 
were  in  your  place.  ” 

§  267.  A  “Liability” — “Which  Way” — “  Seen”— Decent 
People. 

In  a  trial  at  Belfast,  Me.,  in  1886,  of  a  case  between 
two  towns,  Liberty  and  Palermo,  a  woman  was  asked  : 
“  Were  you  not  a  pauper  on  that  town  ?  ”  Quickly  came 
answer  :  “I  was  a  liability.”  “  But  were  you  not  a  pau¬ 
per  ?”  Then  she  fired  up  and  shot  back  :  “I  want  you 
to  understand  that  poor  people  are  not  paupers  ;  they  are 
liabilities.” 

An  Irish  female  witness  being  asked  the  cross-question : 
“  Which  way  did  those  stairs  run  ?  ”  answered  :  “  Well,  if 
you  were  at  the  bottom,  they  ran  up  ;  if  you  were  at  the 
top,  they  ran  down.”  “  Which  side  of  the  street  do  you 
live  on,  Mrs.  Kippie  ?  ”  asked  a  cross-examiner.  On 
either  side,  sir.  If  you  go  one  way,  it’s  on  the  right ; 
if  you  go  the  other  way,  it’s  on  the  left.” 

Judge  :  “  What  is  your  age  ?  ” 

Female  Witness  (hesitatingly)  :  “I  have  seen  sixteen 
summers.  ” 

Judge  :  “  How  many  years  were  you  blind  ?  ” 

Joseph  A.  Willard  relates  1  that  a  female  witness,  on 

1  Half  a  Century  among  Judges  and  Lawyers,  p.  168. 
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being  asked  if  slie  knew  anything  against  the  character 
of  a  certain  person,  answered  :  “Not  much  ;  I  have  heard 
that  he  was  somewhat  intemperate,  and  went  with  other 
women,  but  I  never  heard  anything  against  his  moral 
character.” 

On  the  trial  of  a  case  in  Kansas,  a  lady  on  the  witness 
stand  excused  herself  from  uttering  answer  to  a  question, 
on  the  ground  that  it  was  not  fit  to  tell  decent  people. 
“Well,  then,”  suggested  the  bland  questioner,  “step  up 
and  whisper  it  to  the  judge.” 

§  268.  Pou  Sto. 

In  the  court-room  one  is  occasionally  reminded  of  Ten¬ 
nyson’s  words  in  “  The  Grandmother  ” 

“  That  a  lie  which  is  all  a  lie  may  be  met  and  fought  with  outright ; 

But  a  lie  which  is  part  a  truth  is  a  harder  matter  to  fight.” 

In  a  St.  Louis  court,  a  lady  witness  said  :  “  Give  me  the 
least  grain  of  truth  for  a  basis,  and  I  can  ruin  the  repu¬ 
tation  of  any  woman  in  the  world.” 

§  269.  More  Explicit  than  Clear. 

An  English  judge,  Kelly,  is  said  to  have  addressed  a 
witness  :  “My  good  woman,  you  must  give  an  answer 
in  the  fewest  possible  words  of  which  you  are  capable, 
to  the  plain  and  simple  question,  whether,  when  you  were 
crossing  the  street  with  the  baby  on  your  arm,  and  the 
omnibus  was  coming  down  on  the  right  side,  and  the  cab 
on  the  left  side,  and  the  brougham  was  trying  to  pass 
the  omnibus,  you  saw  the  plaintiff  between  the  bi  ougham 
and  the  omnibus,  or  between  the  brougham  and  the  cab, 
or  between  the  omnibus  and  the  cab,  or  whether,  and 
when  you  saw  him  at  all,  and  whether  or  not  near  the 
brougham,  cab  or  omnibus,  or  either  or  any  two,  and 
which  of  them  respectively.”  This  reminds  of  a  college- 
president  who,  addressing  a  Sunday-school,  said  :  Cliil 
dren,  I  am  about  to  give  you  an  analysis  of  the  character 
of  Moses.  By  analysis,  ycu  will  understand,  the  con¬ 
verse  of  synthesis.” 

15 
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(2)  §  270.  Privileged  Communications — Attorney  and  Client. 

The  rule  of  law  protecting  as  privileged  from  dis¬ 
closure  upon  the  witness-stand,  communications  from  a 
client  to  his  attorney,  has  been  said  by  Lord  Chancellor 
Brougham  1  to  arise,  “out  of  regard  to  the  interests  of 
justice,  which  cannot  be  upholden,  and  to  the  adminstra- 
tion  of  justice,  which  cannot  go  on  without  the  aid  of 
men  skilled  in  jurisprudence  in  the  practice  of  the  courts, 
and  in  those  matters  affecting  rights  and  obligations 
which  form  the  subject  of  all  judicial  proceedings.  If 
the  privilege  did  not  exist  at  all,  every  one  would  be 
thrown  upon  his  own  legal  resources  ;  deprived  of  all 
professional  assistance,  a  man  would  not  venture  to  con¬ 
sult  any  skillful  person,  or  would  only  dare  to  tell  his 
counselor  half  his  case.” 

§271.  Brougham— Ellenborough— Appleton— Within  Scope. 

Lord  Brougham  cites  a  case  in  1809, 2  wherein  Lord 
Ellenborough  would  not  allow  an  attorney  to  be  examined 
touching  a  proposal  which  he  had  carried  from  his  client 
to  the  plaintiff  though  no  suit  was  then  pending.  Also 
a  case  in  1803, 3  wherein  it  was  sought  to  prove  a  fraudu¬ 
lent  conveyance  as  an  act  of  bankruptcy,  and  wherein 
Lord  Ellenborough  held  that  a  solicitor  who  had  pre¬ 
pared  a  warrant  of  attorney  and  who  had  subscribed  to 
it  as  a  witness,  was  not  bound  to  answer  as  to  what 
passed  at  its  concoction  ;  the  subscribing  as  witness  only 
pledged  him  to  give  evidence  as  to  its  execution.  Nor 
would  he  allow  him  to  be  examined  as  to  its  destruction  ; 
his  knowledge  thereof,  if  any,  being  acquired  only  in 
his  professional  capacity.  Also  a  case  in  1820, 4  wherein 
an  attorney,  who  had  refused  a  request  to  draw  a  deed  of 
assignment,  was  not  compelled  to  testify  upon  the  mat¬ 
ter  after  it  had  been  drawn  by  another  and  its  validity 
questioned  on  the  ground  of  fraud. 

1  Greenough  v.  Gaskell,  1  Mylne  &  K.  98. 

2  Gainsford  v.  Grammar,  2  Camp.  9. 

3  Robson  v.  Kemp,  5  Esp.  52. 

4  Oromack  v.  Heathcote,  2  Brod.  &  B.  4. 
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From  Lord  Brougham’s  view  Chief  Justice  Appleton, 
in  his  treatise  on  evidence,1  dissents  ;  he  does  not  see  how 
the  client  would  be  deprived  of  assistance  of  a  skillful 
person,  for  a  change  of  the  law  of  privilege  would  not 
affect  the  skill.  But  it  was  held  in  New  York  in  18  A,2 
that  an  attorney  called  to  draw  a  deed  may  testify  as  to 
the  directions  received  by  him  by  the  parties.  On  a  trial 
in  Utah  in  1875,  for  forgery,3  a  question  to  a  witness 
whether  his  client  had  not  asked  him  what  would  be  the 
effect  of  signing  another’s  name  to  a  note  to  raise  some 
money,  was  held  not  to  be  on  a  matter  within  the  or¬ 
dinary’  scope  of  professional  employment ;  hence  not 
privileged.4 

§  272.  Lawyers  Better  not  Testify-Clergymen-Physicians. 

It  is  generally  considered  unprofessional  for  lawyers 
to  testify.5  In  some  of  the  States,  the  privilege  has  been 
extended  by  statute  to  clergymen  and  physicians.6 

§  273.  Officials— Detectives’  Informers. 

An  officer  of  the  government  cannot  be  compelled  to 
produce  documents  which  in  his  opinion  it  is  for  the 
public  interest  to  keep  secret ;  '  nor  in  any  cause  while  he 
is  officially  engaged  in  the  duties  of  his  office.8  Com¬ 
munications  made  to  detect  or  punish  crime  are  privi¬ 
leged  ;  and  no  witness  can  be  compelled  to  disclose  such 

information.9 
§  274.  Husband  and  Wife. 

The  subject  of  privileged  communications  between 
husband  and  wife  will  be  noticed  further  on.10 

1  Eel.  1860,  p.  162. 

2  Hebbard  v.  Haughian,  70  N.  Y.  54. 

3  United  States  v.  Mahon,  1  Utah  Ter.  205. 

*  See  Collation,  25  Alb.  L.  J.  24. 

s  Connolly  v.  Straw  (1881),  53  Wis.  645. 

6  N.  Y.  Code,  §§  833-4 ;  Cal.  Code  Civ.  Proc.  §  1887. 

^  Hartranft’s  Appeal  (1877),  85  Pa.  433. 

3  1  Greenl.  Ev.  §  251. 

9  Worthington  v.  Scribner  (1872) ,  109  Mass.  487. 

10  See  §§  1362-5. 
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§  275.  Witnesses’  Privileges— Disgrace— Bastardy. 

A  witness  may  be  compelled  to  give  relevant  evidence, 
even  though  it  disgrace  him  or  render  him  liable  to  a 
civil  action,  provided  it  do  not  tend  to  render  him 
amenable  to  indictment  for  a  crime  or  prosecution  for  a 
penalty.1 

In  New  York,  a  witness  summoned  before  a  legis¬ 
lative  committee  on  a  matter  involving  bribery — e.  g.,  in 
getting  municipal  consent  to  construct  a  street  railway — 
is  not  excused  from  answering  by  reason  of  his  participa¬ 
tion  therein.2 3 

In  a  Maine  liquor  prosecution  in  1875, 3  Chief  Justice 
Appleton  deemed  that  one  testifying  in  his  own  behalf 
waived  the  right  of  withholding  disclosure  of  guilt,  or  of 
telling  whether  certain  bottles  on  a  shelf  were  like 
“broken  tea-cups  wisely  kept  for  show.” 

Where  a  witness  testifies  voluntarily  to  one  circum¬ 
stance  in  a  criminating  transaction,  he  must  answer  all 
inquiries  pertaining  to  the  same  transaction.4 5  But  the 
complainant  in  a  bastardy  process  is  not  obliged  to 
answer  whether  she  had  an  illicit  connection  with  another 
than  with  the  defendant  about  the  same  time.8 

A.  cannot  refuse  an  answer  on  the  mere  ground  that 
it  will  subject  B.  and  C.  to  penalties.6  The  witness  is 
not  privileged  if  the  crime  has  been  pardoned,  or  he  has 
been  convicted  or  acquitted  of  his  share  in  it,  or  the 
prosecution  is  barred  by  time,  or  his  testimony  cannot  be 
used  against  him  in  another  case,  or  he  is  the  defendant 
in  a  criminal  case  examined  in  his  own  behalf.7  One’s 
answer  to  a  criminating  question  is  admissible  against 
him  m  another  case  if  given  voluntarily,  but  not  if  in¬ 
voluntarily.8 

1  Opinions  of  the  Twelve  Jus.  H.  of  L.,  1  Hall,  Am.  L.  J.  223. 

2  People  v.  Sharp  (1887),  107  N.  Y.  427. 

3  State  v.  Wentworth,  65  Me.  234. 

4  Com’th  v.  Price  (1858),  10  Gray,  472. 

5  Low  v.  Mitchell  (1841),  18  Me.  372. 

6  King  of  the  two  Sicilies  v.  Willcox  (1851),  1  Simons,  N.  S.  301. 

7  See  J.  D.  Lawson’s  Collation,  31  Alb.  L.  J.  403. 

8  Reg.  v.  Garbett  (1847),  2  Car.  &  K.  474. 
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§  276.  Disclosing  Others — Waiver. 

A  witness  cannot  be  compelled  to  disclose  the  names 
of  witnesses  desired  to  be  called  to  disprove  his  aver¬ 
ments.1 

One  attending  before  a  commissioner  as  a  witness  and 
thereupon  arrested  in  a  civil  suit,  does  not  waive  his  im¬ 
munity  by  giving  bail.2 

§  277.  Telegrams— Investigating  Committees. 

It  seems  that  private  telegrams  are  not  inviolable  by 
the  scrutiny  of  courts  or  investigating  committees.  So 
held  in  a  Federal  court  case  in  Missouri  in  1876. 3  In  the 
case  of  Barnes,  the  New  Orleans  operator  subpoenaed  to 
the  Federal  House  of  Representatives  just  before  the 
Electoral  Commission  in  1877,  the  House  would  not 
accept  his  plea  to  the  charge  of  contempt,  that  the 
subpoena  contained  no  duces  tecum  clause.4 

(3)  §  278.  Competency — Criminal — Deranged  — Dumb  and 
Ignorant. 

A  pardon  may  restore  a  criminal  to  competency  as  a 
witness.5  Notwithstanding  the  pardon,  the  conviction 
may  be  urged  against  his  credibility.6  A  witness  maybe 
impeached  by  showing  that  his  mind  and  memory  have 
become  impaired  and  abnormal  by  disease.7 

One  may  be  a  competent  witness  though  the  weight 
of  his  testimony  be  detracted  from  by  his  being  dumb 
and  uneducated  in  the  sign  language.8  So  also  as  to  a 
feeble-minded  witness.9 

1  Storm  v.  U.  S.  (1876),  94  U.  S.  76. 

2  Larned  v.  Griffin  (1882),  12  Fed.  Rep.  590. 

3  United  States  v.  Babcock,  3  Dillon,  581. 

4  20  Alb.  L.  J.  109. 

3  Hunnicutt  v.  State,  18  Tex.  Ap.  498. 

e  Bennett  v.  State  (1887),  24  Tex.  Ap.  73.  As  to  the  effect  of  pardon  m 
general,  see  Collation,  17  Am.  &  Eng.  Encyc.  of  Law  (1892),  317  et  seq. 

7  Alleman  v.  Stepp  (1879),  52  Iowa,  626. 

8  Quinn  v.  Halbert  (1883),  55  Vt.  224. 

s  Dist.  Columbia  v.  Armes  (1883),  107  U.  S.  519.  As  to  the  effec 
of  the  Pa.  Act  of  1887  concerning  the  competency  of  witnesses  repeal¬ 
ing  sixteen  of  her  acts  enacted  between  1865  and  1885,  see  36  Alb.  L. 

J.  141. 
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§  279.  Children— Coaching  for  Oath— Atheists — Negroes. 

A  girl  eight  years  old  may  testify  on  a  new  trial  of 
her  assailant,  although  held  incompetent  at  the  first  trial, 
a  year  previously.1 

In  an  incest  case  in  Massachusetts  in  1886, 2  the  pros¬ 
ecuting  witness,  thirteen  years  old,  was  objected  to  for 
her  ignorance  of  the  nature  of  an  oath.  After  adjourn¬ 
ment,  she  was  coached  by  a  Christian  minister,  and  next 
day  her  testimony  was  received. 

In  a  Texas  rape  case  in  1886, 3  a  girl  fourteen  years 
old  was  allowed  to  be  taken  to  the  office  of  the  prosecut¬ 
ing  attorney,  and  instructed  by  him  upon  the  respon¬ 
sibility  of  her  oath. 

Atheism  in  oatli-taking  has  already  been  considered.4 
Under  the  older  Alabama  Code  (§  2276),  no  descendant 
from  a  negro  “to  the  third  generation  inclusive,  though 
one  ancestor  of  each  generation  may  have  been  a  white 
person,”  was  a  competent  witness.  This  would  include 
a  person  whose  great  grandmother  was  the  daughter  of 
a  mulatto  by  a  negress.5  The  word  “negro”  therein 
still  includes  “  mulatto.”  6 

§  280.  Unchastity — Detectives. 

Uncliastity  affects  the  credibility  but  not  the  compe¬ 
tency  of  a  witness,  a  habit  of  deceiving  being  presumed. 
Judge  Ashman  of  Philadelphia  once  remarked  :7  “In  his 
note  to  the  text  of  Baron  Gilbert,  Capel  Loft,  after  saying 
that  incontinence  is  a  ground  of  excommunication,  and 
therefore  of  exclusion  from  the  witness  stand,  exclaims : 
“As  if  being  unguardedly  awake  to  the  impression  of 
nature  demonstrated  an  insensibility  to  the  voice  of 
truth.” 

As  to  testimony  of  detectives,  the  authorities  are  not 

1  Kelly  v.  State,  75  Ala.  21. 

2  Com’th  v.  Lynes,  142  Mass.  577. 

3  Taylor  v.  State,  22  Tex.  Ap.  529.  1 

4  §61. 

5  Dupree  v.  State  (1859),  83  Ala.  380. 

6  Ala.  Code,  1886,  §  2. 

7  Seibert’s  Estate  (1886),  17  W.  N.  Cas.  271 ;  33  Alb.  L.  J.  221. 
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uniform.1  See  a  very  incisive  animadversion  oy  Judge 
Sherwood  upon  admission  of  a  detective’s  testimony  in 
his  dissenting  opinion  in  a  Missouri  murder  case  in  1887. 2 

§  281.  Witnesses  Hypnotized. 

It  is  newspaper  truth  that  at  Helsingborg,  Sweden,  in 
1888,  a  young  medical  student  sued  a  physician  for 
having  several  times  hypnotized  him  against  his  will, 
thereby  weakening  his  nerves  and  brain.  On  the  trial, 
the  court  was  astounded  at  the  strange  and  contradic¬ 
tory  testimony  of  the  witnesses.  A  medical  gentleman 
on  the  stand  announced  that  his  confrere,  the  defendant, 
had  hypnotized  the  witnesses  into  saying  whatever  he 
liked.  The  court  adjourned  and  appointed  a  commission 
of  investigation. 

A  Minneapolis  telegram,  Jan.  5th,  1895,  stated  that 
R.  R.  Odell,  attorney  for  Claus  Blixt,  charged  with  mur¬ 
dering  Miss  Gring,  had  summoned  Professors  Reynolds  and 
Flint  privately,  to  hypnotize  Blixt,  and  on  the  trial 
testify  as  to  the  communications  made  by  him  in  the 
cataleptic  condition. 

§  282.  Accomplices— Co-respondents. 

An  accomplice  who  has  become  a  witness  for  the 
State  on  a  murder  trial  has  merely  an  equitable  claim  to 
clemency  ;  she  may  still  be  prosecuted  for  her  participa¬ 
tion  in  the  crime.3  In  a  Meriden  case  in  1886, 4  it  was  held 
that  the  testimony  of  an  accomplice  may  be  convincing 
without  corroboration. 

The  English  rule  of  evidence  as  to  co-respondents, 
involving  the  “adultery  paradox,”  will  be  noted  further 
on.5 

§  283.  “  Greatest  Rogue  Turns  State’s  Evidence.” 

The  New  York  Sun  relates  that  Philip  Doddridge  (for 

1  See  Judge  Morse’s  dissenting  opinion,  People  v.  Barker  (1886),  60 

Mich.  277,  at  p.  303. 

2  State  v.  Brooks,  92  Mo.  542,  at  p.  607. 

8  State  v.  Lyon  (1879),  81  N.  Car.  600. 

i  State  v.  Maney,  54  Conn.  178. 

5  See  the  Crawford-Dilke  Case,  §  1384. 
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whom  was  named  a  county  now  in  West  Virginia) 
once  obtained  from  a  jury  at  Washington,  Pa.,  an  ac¬ 
quittal  of  a  client  charged  with  horse-stealing — against 
whom  an  accomplice  had  turned  State’s  evidence — by 
winding  up  his  desperate  case  with  a  little  story,  as  fol¬ 
lows  :  “In  olden  time  when  judges  and  lawyers  in  this 
State  traveled  together  on  circuit,  the  Nestor  of  the  bar 
was  a  gentleman  who  wore  a  ruffled  shirt  front  and  cuffs, 
and  prided  himself  on  his  invariable  attendance  on  divine 
service.  One  Sunday  morning  they  found  themselves  at 
a  town  where  the  only  church  was  a  Methodist  one  ;  and 
although  he  was  an  Episcopalian,  he  notified  the  younger 
attorneys  that  they  would  be  expected  to  go  to  church  as 
usual.  They  were  late  in  getting  ready,  and  when  the 
dignified  old  lawyer  appeared  in  church  and  marched  up 
the  middle  aisle,  followed  by  all  the  lawyers  in  the  dis¬ 
trict,  the  minister  was  well  in  his  sermon.  He  stopped 
in  his  discourse,  however,  gazed  at  the  leader  of  the  file, 
and  said  : — 

“  4  My  friend,  if  you  had  not  stopped  to  prink  and  to 
arrange  those  ruffles  so  carefully,  you  could  have  got  to 
church  in  time.  As  it  is,  you  come  at  this  late  hour  and 
disturb  the  worshipers  by  your  entrance.  I  give  you 
warning  now  that  at  the  judgment  day  I  shall  appear  to 
testify  against  }mu  !  ’ 

“  The  old  lawyer  had  stopped  and  stood  waiting.  He 
replied  :  4  Sir,  I  have  been  practicing  at  the  bar  for  forty 
years,  and  that  much  experience  has  shown  me  that  the 
greatest  rogue  always  turns  State’s  evidence.’  ” 

(4)  §  284.  Experts— Medical— La  Farge  Poisoning. 

A  New  York  judge  is  credited  with  the  remark  that 
there  are  three  kinds  of  liars  who  testify  in  courts  : 
“  Liars,  damned  liars,  and  experts.”  Witnesses  called 
in  as  experts  are  usually  sensitive  in  point  of  appearing 
to  know  less  of  the  subject-matter  than  their  cross-exam¬ 
iner.  An  English  surgeon  once  refused  to  testify  in  a 
case  unless  he  should  receive  twenty-five  guineas.  He 
pleaded  the  magnitude  of  the  prerequisite  preparatory 
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study.1  One  suing  for  damages  for  a  physical  injury 
may  submit  to  a  surgical  examination  before  trial,  and 
have  experts  testify  to  the  result.2 

In  a  Vermont  bastardy  case  in  1891, 3  it  was  held  that  a 
physician  may,  from  his  mere  reading  and  reflection  and 
without  actual  experience,  testify  whether  a  very  old  man 
- — e.  g.,  seventy-six  years — can  beget  a  child;  and  this, 
though  no  certain  opinion  can  be  given  without  a  micro¬ 
scopic  examination.  In  general,  courts  cautiously  scruti¬ 
nize  the  testimony  of  medical  experts.  Further  on,  we 
shall  have  occasion  to  notice  the  unreliability  of  medical 
experts  in  criminal  cases.4 

The  trials  of  Madame  Maria  La  Farge,  at  Tulle, 
France,  in  1840,  for  alleged  theft  of  diamonds  and  for 
alleged  poisoning  of  her  husband,  resulting  in  her  being 
sentenced  to  penal  servitude  for  life,  were  notable  for  the 
contradictory  opinions  of  the  chemical  experts,  and  for 
the  fact  that,  on  the  testimony  of  Orfila,  dean  of  the  medi¬ 
cal  faculty,  that  he  found  arsenic  in  the  stomach,  her  hair 
turned  white.5 

§  285.  Widow  Houet  Murder. 

But  surgical  and  phrenological  testimony  has  occasion¬ 
ally  been  found  notably  helpful.  At  the  trial,  in  Paris,  in 
August,  1833,  of  Robert  and  Bastien,  for  the  murder  of  the 
Widow  Houet  in  1821,  there  was  some  ghastly  evidence. 
Besides  the  presence  of  the  reconstructed  skeleton  of  the 
victim,  there  were  four  experts  who  had  been  summoned 
by  the  procureur  du  roi,  in  the  April  previous,  to  a  gar¬ 
den  in  the  rear  of  a  house  in  the  Rue  de  Vaugirard, 
namely,  Orfila,  dean  of  the  medical  faculty,  Doumoutir, 
a  great  phrenologist  and  scientist,  and  Doctors  Marc  and 

1  6  Ir.  L.  T.  223. 

2  Mulhado  v.  Brooklyn  City  R.  Co.  (1864),  30  N.  Y.  370. 

3  Johnson  v.  Castle,  63  Vt.  452. 

4  See  §  1175.  See  also  the  case  of  contest  of  the  will  of  aged  J.  P. 
Robbins,  in  1875.  Rutherford  v.  Morris,  77  Ill.  397.  Also  the  case  of  al¬ 
leged  derangement  from  fever.  Heald  v.  Thing  (1858),  45  Me.  392.  Also 
Neal’s  Case,  1  Redf.  Wills  (4th  ed.),  101  note. 

5  See  1  Gr.  Bag,  398. 
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Bois  de  Loury,  two  eminent  anatomists.  They  had  been 
summoned  thither  without  being  told  for  what  purpose. 
They  found  there  two  prisoners  in  police  custody,  and  two 
workmen,  who,  at  command  of  the  procureur,  pointed 
to  a  red  cross  on  a  diagram,  and  directed  them  to  dig 
down  near  an  apricot  tree.  They  did  so,  and  found  a 
mortared  excavation  containing  a  human  skeleton  with 
a  cord  around  its  neck.  The  experts  testified  that  the 
cord  coiling  proved  it  could  not  be  a  case  of  suicide  ;  that 
the  body  had  been  doubled  into  position  before  the  rigor 
mortis;  that  the  murderers  had  covered  it  with  quick¬ 
lime,  and  forgot  to  throw  in  water  ;  that  the  bones  showed 
the  victim  to  have  been  a  female  about  seventy  years  old  ; 
that  her  finger  nails  and  the  small  hands  (with  a  gold 
ring  on  one  finger)  indicated  a  hard  working  bourgeoise  ; 
and  that  her  skull  disclosed  her  to  have  been  avaricious, 
passionate,  suspicious  and  timid.  When  at  the  disinter¬ 
ment  they  had  declared  these  facts  to  the  procureur  the 
two  prisoners  paled  and  nearly  fainted.  The  description 
exactly  applied  to  the  W  idow  Houet.  It  appeared  on  the 
trial  that  Robert  had  become  embarrassed  in  his  business 
as  a  wine-merchant,  and  had  employed  Bastien  to  mur¬ 
der  her.  After  Bastien  had  decoyed  and  strangled  her, 
his  periodical  extortions  of  compensation  and  his  au¬ 
dacity  (induced  by  an  erroneous  idea  that  the  original 
investigation  had  lapsed  when  himself  could  be  lawfully 
prosecuted)  led  to  various  suspicious  circumstances  at¬ 
tracting  the  attention  of  the  police,  discovery  of  the  diary, 
etc.  The  proof  was  complete,  but  the  cranky  jury  rec¬ 
ommended  the  two  to  mercy,  and  they  were  sentenced 
to  penal  servitude  for  life.  On  their  public  exposure  in 
the  pillory  in  the  Place  du  Palais  de  Justice,  the  crowd 
around  the  scaffold  exclaimed  that  they  ought  to  have 
been  guillotined.1 

§  286.  Fero’s  Case — Poisoning  of  Mrs.  Dove — “Sedentary.” 

An  alleged  case  of  wife-murder,  at  Davenport,  N.  Y., 
is  one  of  many  illustrations  of  the  dependence  of  jurispru- 

1  See  a  full  account  in  1  Gr.  Bag  108. 
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dence  upon  knowledge  of  anatomy  and  physiology.  Fero 
claimed  he  was  awakened  about  two  o  clock  in  the  morn¬ 
ing  by  some  one  feeling  under  his  pillow  for  his  money, 
and  that,  reaching  up  with  one  hand,  he  grasped  a  pistol, 
which  was  discharged  by  the  robber,  the  ball  entering 
his  wife’s  head  just  above  the  ear.  The  prosecution  re¬ 
plied  that  the  post  mortem  showed  bruises  and  fractures 
on  both  sides  of  the  skull.  The  defendant  then  set  up 
the  distinction  between  bruises,  suggillations  and  infiltra¬ 
tions  of  tissues,  and  accounted  for  the  lower  fracture  by 
contre  coup.  Fero  was  acquitted. 

On  the  trial  of  Wm.  Dove  for  murdering  his  wife, 
resulting  in  his  execution  at  York,  England,  in  1856, 
there  was  evidence  that  mice  and  rabbits  to  which  strych¬ 
nia  extracted  from  her  body  was  administered,  died 
with  tetanic  convulsions  ;  and  that  a  spaniel  which  licked 
a  small  clot  of  her  blood  at  the  post  mortem  examination 
died  within  an  hour  from  the  tetanus  of  strychnia.1 

In  a  Texas  habeas  corpus  application,  in  1883, 2  for  bail 
to  be  allowed  to  Gilstrap,  charged  with  murder,  Dr. 
Moody  testified  that  Gilstrap  had  heart  trouble,  and  had 
been  advised  by  him  to  quit  the  saloon  business  for  a 
sedentary  life,  “  by  sedentary  life,  I  mean  one  free  and 
retired  from  excitement  ;  one  in  the  country  on  a  sheep 
or  stock  ranch,  where  he  could  fish  and  hunt  and  have 
proper  diet  and  medicine.”  Some  fishermen  may  ap¬ 
preciate  this  definition  of  ‘£ sedentary”  life. 


§  287.  Chemists— Mechanics— Advertisers— Tradesmen. 

A  practical  miner,  though  not  a  chemist,  may 
testify  as  to  the  safety  of  a  blasting  powder  which  he 

hcis  usod.^ 

In  a  Pennsylvania  case,  in  1891, 4  it  was  held  that  one 
who  had  been  in  the  advertising  business  for  twenty- five 


1  See  comparison  of  the  cases  of  Dove  and  Palmer,  6  Gr.  Bag,  371. 

2  TTy  Gilstrap,  14  Tex.  Ap.  240. 

»  Sowden  v.  Idaho  Quartz  Min.  Co.,  55  Cal.  443  See  John  D.  Law- 
son’s  Collation  on  opinion  evidence  of  mechanical  experts  .0  Alb.  L.  . 
365,  386  ;  that  of  physicians,  Id.  486. 

4  Perry  v.  Jensen,  142  Pa.  125. 
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years  might  testify  whether  431,000  samples  of  dyspepsia 
medicine  was  a  reasonable  number  for  distribution  in  one 
year.  In  an  action  for  a  pearl  ring  lost,  a  witness  may 
select  from  a  box  a  similar  one,  and  the  value  be  proven 
by  experts.1 

§  288.  Priests— Confidantes— Artists— “  Obscene.” 

A  well-educated  Catholic  priest,  daily  required  to 
judge  of  persons’  mental  condition  preliminary  to  con¬ 
fession,  is  qualified  to  testify  as  an  expert  on  insanity.2 

Opinions  of  a  woman’s  intimate  friends  have  been 
held  to  be  admissible  as  to  what  she  suffered  from  a 
breach  of  promise  of  marriage.3 

Expert  testimony  is  inadmissible  to  determine  whether 
pictures  are  obscene;  e.  g.,  “La  Baigneuse,”  “After 
the  Bath,”  “La  Asphyxie,”  and  others  from  the  Paris 
Salon  and  Philadelphia  Centennial  Exposition.4 * 

(5)  §  289.  Non-professional  Opinions— Fostering  Facetiee. 

As  to  the  testimony  of  non-professional  witnesses, 
Chief  Justice  Foster,  in  a  New  Hampshire  case  in  1875, 6 
indulged  in  facetious  criticisms  of  prior  decisions  :  “  Now 
let  us  imagine  a  scene  that  might  be  exhibited  in  any 
court  where  the  Massachusetts  rule  prevails.” 
(Wrangle  as  to  admitting  a  question  upon  a  testator’s 
“incoherence  of  thought,”  etc.)  .  .  .  “After  a  profound 
discussion  by  counsel,  and  a  thorough  consideration  by 
the  judge,  he  rules  that  the  witness  may  say  that  the 
deceased  was  delirious,  hut  must  not  say  he  was  of  unsound 
mind,  because  the  witness,  not  being  an  expert,  is  not 
qualified  to  form  an  opinion  on  the  general  question  of 
mental  health  or  mental  disease.  This  ruling  is  made 


1  Berney  v.  Dinsmore  (1886),  141  Mass.  42. 

^  Toomes’s  Estate  (1880),  54  Cal.  509.  See  Dr.  J.  Chapin's  paper  on 
expert  testimony,  read  before  the  Asylum  Superintendents  in  1880,22 
Alb.  L.  J.  365. 

3  Jones  v.  Fuller  (1882),  19  S.  Car.  66. 

4  People  y.  Muller  (1884),  96  N.  Y.  408. 

6  Hardy  v.  Merrill,  56  N.  H„  227,  at  p.  256. 
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in  Maine,  Massachusetts  and  Texas,  and  nowhere  else  in 
the  civilized  world.” 

Almost  anybody  is  competent  to  testify  whether  a 
woman  is  pregnant  at  a  certain  stage.1 

As  to  admissibility  of  witnesses’  opinions  of  the  mean¬ 
ing  of  slanderous  words,  the  decisions  are  not  perfectly 
uniform.2 

§  290.  “  Facts  and  not  Opinions  ’’—Identity,  Likeness,  Value, 
Speed. 

It  is  a  familiar  general  rule  that  witnesses  are  to  deliver 
facts  and  not  opinions.  An  exception  thereto  arises  ex 
necessitate  in  cases  involving  questions  of  identity,  hand¬ 
writing,  value,  intoxication,  senile  imbecility,  etc.3  Thus 
one  may  testify  that  a  picture  is  a  good  likeness.4 

An  unprofessional  witness  may  testify  as  to  the  length 
of  time  surgical  attendance  was  necessary.5  So  also  in  a 
suit  for  grading- work  may  one  not  an  expert  testify  what 
“  hard-pan  ”  is,  and  whether  any  was  found.6  The  speed 
of  a  railroad  train  may  be  proved  by  a  person  of  ordinary 
experience.7  The  jury  of  course  are  the  judges  of  the 
weight  of  such  testimony.8 

§  291.  Pregnancy — “  Evinced  Affection  ” — Horse-dealers. 

In  a  Maine  suit  in  1835, 9  for  a  breach  of  a  promise  of 
marriage,  the  opinion  of  an  unprofessional  witness  that 
the  plaintiff  had  been  in  a  state  of  pregnancy  was  held 
to  be  inadmissible.  So  also  testimony  that  she  had  been 
“reputed”  to  have  endeavored  to  procure  an  abortion. 

1  State  v.  Clements  (1887),  15  Or.  237. 

2  See  Gribble  v.  Pioneer  Press  Co.,  post,  §  1578.  As  to  expert  evi¬ 
dence  in  general,  see  Collation,  7  Am.  &  Eng.  Encyc.  of  Law  (1889), 
490  et  seq. 

3  See  De  Witt  v.  Barly,  17  N.  Y.  340  ;  Graham  v.  Pennsylvania  Co., 
139  Pa.  149. 

4  Barnes  v.  Ingalls,  39  Ala.  193. 

6  Chicago  B.  &  Q-  R.  Co.  v.  George,  19  Ill.  510. 

6  Currier  v.  Boston  &  M.  R.  Co.,  34 N.  H.  498. 

7  Salter  v.  Utica  &  B.  River  R.  Co.,  59  N.  Y.  631. 

8  Nearing  v.  N.  Y.  Central,  etc.,  R.  Co.,  12  W  Dig.  203. 

9  Boies  v.  McAllister,  12  Me.  308. 
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So  also  in  a  like  suit  in  Pennsylvania,  in  1855, 1  was 
held  inadmissible  testimony  that  “  the  conduct  of  the 
parties  evinced  a  mutual  attachment.” 2 

In  an  Indiana  case  in  1891, 3  it  was  held  that  one  who 
had  had  experience  in  the  breeding  of  horses  might  testify 
as  to  the  pedigree  of  a  horse,  although  his  knowledge 
was  derived  from  trotting  registers  and  advertisements. 
In  an  Indiana  suit  in  1865, 4  to  recover  for  the  killing  of 
a  horse,  it  was  held  error  for  a  livery  man  who  had  never 
seen  the  horse  to  be  permitted  to  answer  the  question  : 
“  What,  on  that  date  (of  the  killing),  was  the  average 
price  of  a  horse  fifteen  hands  high,  three  years  old,  sound 
except  the  ringbone  on  the  hind  foot  ?  ” 

(6)  §  292.  Judicial  Notice — Times  and  Seasons. 

Of  what  will  a  court  take  judicial  notice  and  not  ask 
the  alleging  party  to  prove  it  ? .  On  some  things  there  is 
no  doubt :  e.  g.,  of  the  time  of  the  rising  and  setting  of 
the  sun  and  moon  ; 5  of  the  time  a  crop  could  not  have  ma¬ 
tured  ; 6  that  the  use  of  a  farm  is  worth  most  during  the 
cropping  season  ; 7  expectation  of  life  according  to  the 
tables  ; 8  men’s  reference  to  record-books  of  ships,  Ameri¬ 
can  Lloyds,”  etc.  ;9  the  general  course  of  business  in  a 
community,  universal  practice  of  banks,  etc.  ; 10  matters 
of  public  history  ; 11  statutes,  seals  of  state,  of  courts  and 
of  notaries  public,  political  divisions,  etc.12  It  does  not 
seem  to  be  well  settled  how  far  the  courts  may  take 
judicial  notice  of  the  census,  statistics,  etc.  Perhaps 
no  two  jurors  would  accept  with  equal  credence  the  Re- 

1  Leckey  v.  Bloser,  24  Pa.  401. 

2  But  see  a  distinction  drawn  in  M’Kee  v.  Nelson,  4  Cow.  355. 

3  Fleming  v.  M’Claflin,  1  Ind.  App.  537. 

4  Toledo  &  W.  Ry.  Co.  v.  Smith,  25  Ind. 

6  Case  v.  Perew  (1887),  46  Hun,  57. 

6  Floyd  v.  Ricks  (1853),  14  Ark.  286. 

7  Ross  v.  Boswell  (1877),  60  Ind.  235. 

8  Johnson  v.  Hudson  River  R.  Co.,  6  Duer,  633. 

9  Slocovich  v.  Orient  Mut.  Ins.  Co.  (1888),  108  N.  Y.  56. 

n  Merchants’  Nat.  Bk.  of  Whitehall  v.  Hall  (18-’l),  83  N.  Y.  333. 

11  Swinnerton  v.  Columbian  Ins.  Co.  (1867),  37  N.  Y.  174. 

12 1  Greenl.  Ev.  (15th  ed.)  §§  4,  6,  479. 
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port  of  the  Royal  Commission  of  Inquiry  in  the  House 
of  Commons,  that  alcoholic  drinking  in  England  causes 
nine-tenths  of  the  paupers,  three-fourths  of  the  criminals, 
one-half  of  the  diseases,  one-third  of  the  insanity,  three- 
fourths  of  the  depravity  of  children  and  youth,  and  one- 
third  of  the  shipwrecks  and  fatal  accidents. 

The  Almanac  is  a  part  of  the  law  of  England,  hut  is 
not  evidence  of  the  time  of  sunrise  on  a  particular  day.1 

§  293.  Geographical  Facts— “  State  of  Denver.” 

In  England,  bar  lore,  if  not  judicial  notice  of  geo¬ 
graphical  facts,  may  be  “holpen.”  The  following  collo¬ 
quy  occurred  in  a  case  in  1891  : 2 

(Baron  Pollock)  :  ‘ £  Where  is  Omaha  1  ” 

(Witness)  :  “  In  the  United  States  of  America.” 

(Bingham,  counsel)  :  “It  is  in  the  State  of  Denver, 
somewhere  near  Denver  City,  I  think.” 

(AYitness)  :  “  No,  Nebraska  is  the  State.” 

§  294.  Human  Body— Brakeman  Hunter’s  Height. 

In  a  New  York  suit  in  1889, 3  by  a  brakeman  for  in¬ 
juries  alleged  to  have  been  received  while  sitting  on  a 
box-car,  in  passing  under  an  arch  four  feet  seven  inches 
above  the  car’s  top,  it  was  held  that  the  courts  will  take 
judicial  notice  of  the  height  of  the  human  body.  The 
following  extract  is  from  Irving  Browne’s  pleasantly 
rhymed  report  of  the  case: 4 

1  ‘  Of  Hunter’s  height  there  was  no  proof  ; 

The  judge  unto  the  jury  said, 

‘  You  must  determine  if  that  roof 
Could  possibly  hit  Hunter’s  head.’ 

The  twelve  impartial,  true  and  good 
At  Hunter  looked  and  said  it  could. 

1  Tutton  v.  Darke  (1860),  5  Hurl.  &  N.  647.  As  to  judicial  notice  in 
general,  see  Collation.  12  Am.  &  Eng.  Encyc.  of  Law  (1890),  151  et  seq. 

2  Green  well  v.  Linton,  6  Gr.  Bag,  299. 

8  Hunter  v.  N.  Y.,  O.  &  W.  R.  Co.,  116  N.  Y.  615. 

4  3  Gr.  Bag,  543. 
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Bkown,  J. : 

“  ‘  Now  this  court  knows  a  thing  or  two  ; 

This  story  is  too  big  a  boo. 

To  sit  and  butt  the  roof  of  hall 
Four  feet  seven  above  his  seat 

A  man  must  needs  be  nine  feet  tall. 

Such  men  we  never  meet.  .  .  . 

So  on  the  whole  we’re  nothing  loath 
To  let  Reed’s  doughty  client 
Go  back  again  to  get  his  growth, 

Or  prove  that  he’s  a  giant.’ 

“  Haight,  Justice,  did  not  sit,  but  should  he  try. 

He  could  not  sit  four  feet  eight  inches  high, 

They  made  no  note  of  Phillips  Brooks, 

Of  Harlan  or  of  Gray, 

The  giants  of  religious  books 
And  biggest  of  JJ. 

Giant  Despair  and  Jack’s  big  foe, 

And  him  whom  David  smote, — 

The  first  were  ne’er  in  any  show, 

The  last  was  too  remote.” 

See  the  N.  Y.  case  in  1890,  noticing  that  a  woman’s 
foot  is  not  eight  inches  long  ; 1  and  a  Missouri  case  in  1891 
as  to  a  man’s  leg.2 

(7)  §  295.  Presumptions— Survivorship— Child-bearing. 

There  are  some  general  rules  as  to  what  the  court 
will  presume.  Those  as  to  presumption  of  death  are  not 
without  exceptions.3  In  some  States,  the  statutes  explic¬ 
itly  declare  the  presumption  of  survivorship.  In  Cali¬ 
fornia,  of  two  perishing  in  the  same  calamity,  one  under 
fifteen  years  old,  the  other  over  sixty,  the  younger  is 
presumed  to  have  survived.4 *  But  the  decisions  on  the 
presumption  are  not  wholly  uniform.6 

1  Ryan  v.  Manhattan  Ry.  Co.,  121  N.  Y.  126. 

2  Gurley  v.  Mo.  Pac.  Ry.  Co.,  104  Mo.  211. 

8  See  J.  D.  Lawson’s  Collation,  29  Alb  L.  J.426,  504. 

4  Cal.  Code  of  Civil  Proc.  §  1963,  pi.  40. 

6  See  John  D.  Lawson’s  Collation,  30  Alb.  L.  J.  45. 
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A  spinster  fifty-three  years  old  is  presumed  to  be 
past  child-bearing.1  Otherwise  as  to  a  woman  fifty  four 
years  old  who  has  never  borne  a  child,  but  has  only 
been  married  three  years.2 

Depositing  in  the  post-office  a  letter  duly  addressed 
and  stamped  is  prima  facie  evidence  that  the  addressee 
received  it.3  And  conversely,  a  letter  received  in  due 
course  of  mail  (especially  if  in  response  to  one  sent  by 
the  receiver)  is  presumptively  the  letter  of  the  subscriber.4 

§  296.  Intending  Consequence— Spoliators. 

In  general,  one  is  presumed  to  intend  the  natural  and 
legal  consequences  of  his  acts.5 

The  maxim,  Omnia  prcesumuntur  in  odium  spolia- 
toris ,  is  often  applied  against  the  spoliator  of  documents. 
Lord  Chief  Justice  Holt  said:  “If  a  man  destroys  a 
thing  that  is  designed  to  be  evidence  against  himself,  a 
small  matter  will  supply  it.”  Alterations  of  instruments 
are  presumed  to  have  been  made  before  their  execution.3 

g  297.  Presumption  of  Payment — Judgments. 

As  to  the  presumption  of  payment,  independently  of 
the  statute  of  limitations  after  lapse  of  twenty  years,  the 
law  raises  a  presumption  of  the  payment  of  bonds,  mort¬ 
gages,  legacies,  taxes,  judgments,  and  the  due  execution 
of  a  trust.  A  shorter  time  in  connection  with  circum¬ 
stances  may  raise  the  same  presumption.  A  presumption 
of  payment  other  than  by  lapse  of  time  will  arise  fiom 
the  production  of  a  receipt  from  the  creditor ;  or  from  the 
debtor’s  possession  of  the  security,  or  from  its  cancella- 
ation  ;  or  from  payment  of  a  later  debt ;  from  the  passing 
of  money  between  debtor  and  creditor  after  the  debt  is 
due  ',  or  from  the  custom  of  trade  ]  also  from  cei  tain 
other  circumstances.7 

1  Re  Widdow’s  Trusts  (1871),  L.  R.  11  Eq.  Cas.  408. 

2  Croxton  v.  May  (1878),  L.  R.  9  Ch.  Div.  388. 

3  Briggs  v.  Hervey,  130  Mass.  1867. 

4  Scofield  v.  Pari  in  (1894),  61  Fed.  Rep.  804. 

6  But  see  J.  D.  Lawson’s  Collation,  30  Alb.  L.  J.  66. 

6  See  J.  D.  Lawson’s  Collation,  30  Alb.  L.  J.  245. 

7  See  J.  D.  Lawson’s  large  Collation,  30  Alb.  L.  J.  84,  103,  124. 
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In  general,  judgments  under  seal  of  court  and  well 
attested  documentary  evidence  are  presumed  to  be  of 
higher  order  than  oral  testimony.1  As  to  just  how  far  a 
judgment  against  a  principal  is  evidence  against  the 
surety,  the  authorities  are  not  uniform.2  So  also  as  to 
how  far  a  judgment  against  the  party  indemnified  is 
presumptive  evidence  against  the  indemnitor.3 

A  privity  restriction  upon  the  admissibility  of  evi¬ 
dence  should  not  be  overlooked.  It  is  a  maxim  that  a 
transaction  between  two  parties  ought  not  to  operate  to 
the  detriment  of  a  third.4  But  where  any  statute,  decree 
or  judgment  is  of  a  public  nature,  or  operates  in  rein , 
the  maxim  does  not  apply  ;  for  to  such  proceedings  all 
are  privy.  So  held  as  to  a  judgment  concerning  a  ferry 
right  on  the  Mersey.5 

(8)  §  298.  Oral  Testimony. 

A  Massachusetts  decision  in  1875,  as  to  the  inadmis¬ 
sibility  of  oral  testimony  to  vary  the  terms  of  a  written 
contract,  was  notable  for  the  eminence  of  the  various 
parties  in  the  musical  world.6  An  international  musical 
festival  at  Boston,  known  as  the  ‘‘The  World’s  Peace 
Jubilee,”  resulted  in  a  financial  loss  to  the  defendant 
promoters.  Patrick  S.  Gilmore,  the  general  agent  of  the 
managers,  had  written  a  letter  to  Carl  Zerrahn  embody¬ 
ing  a  proposition  for  him  (Zerrahn)  to  conduct  the  per¬ 
formances  for  $5,000,  with  the  proviso  that  there  be  no 
demand,  if  the  festival  resulted  in  a  loss.  Zerrahn  wrote 
m  reply  accepting  the  proposal.  It  was  held  that  no 
action  lay  to  recover  a  reasonable  compensation  ;  and 
the  plaintiff  could  not  show  that  he  had  told  the  agent 
he  did  not  mean  to  run  any  risk,  and  that  the  agent  had 

1  As  to  secondary  evidence  in  general,  see  Collation,  21  Am.  &  Ensr. 
Encyc.  of  Law  (1893),  984  et  seq.. 

2  See  G.  C.  H.  Corliss’s  Collation,  36  Alb.  L.  J.  404. 

3  See  G.  C.  H.  Corliss’s  Collation,  38  Alb.  L.  J.  507. 

4  Res  inter  alios  acta  alteri  nocere  non  debet. 

5  Pim  v.  Curell  (1840),  6  Mees.  &  W.  234. 

6  Zerrahn  v.  Ditson,  117  Mass.  553. 
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said  :  “  If  everything  fails,  I'll  make  the  committee  pay 
you.” 

In  a  New  Jersey  case  in  1882, 1  oral  evidence  of  a  lessor’s 
representation  or  guaranty  of  the  engine,  boiler  and  fix¬ 
tures  of  a  button  factory  was  held  inadmissible.2 

§  299.  Usage  Varying  Written  Contract. 

Evidence  of  a  local  usage  is  admissible  to  vary  the 
terms  of  a  written  contract,  if  it  be  not  repugnant  to 
reason  or  public  policy;  the  examples  vary  with  the 
subject-matter.  See  a  Maine  case  in  1873,  as  to  freight ;  3 
a  New  York  case  in  1872,  as  to  plasterers  in  Buffalo 
charging  for  full  surface,  regardless  of  doors  or  win¬ 
dows,  a  usage  held  not  to  be  repugnant  to  law  ;  4  one  in 

1873,  as  to  a  pledgee’s  right  to  sell  stocks  (repugnant)  ; 5 
one  in  1873,  as  to  addition  to  “  C.  0.  D.”  (repugnant)  ;6 
one  in  1877,  as  to  “  port  risk  ”  ;7  a  Massachusetts  case  in 

1874,  as  to  title  on  sale  and  delivery  not  passing  without 
payment  (repugnant);  8  one  in  1881,  as  to  broker’s  assump¬ 
tion  of  purchase  on  ‘  ‘  margin  ”  (repugnant)  ; 9  one  in  1888, 
as  to  a  town  treasurer  giving  a  renewed  note,  virtute 
officii  (repugnant)  ;  10  another  in  1888,  as  to  builders  leav¬ 
ing  openings  unguarded  (not  repugnant)  ; 11  another,  same 
year,  as  to  depositor  of  draft  checking  thereon  before  its 
collection  (repugnant)  ; 12  one  in  1889,  as  to  building  on  a 
common  landing-place  (repugnant)  ; 13  one  as  to  tailors 
altering  unfitting  clothes  (repugnant).14 

1  Naumbergv.  Young,  44  N.  J.  L.  331. 

2  Compare  Universal  Fashion  Co  v.  Skinner,  post,  §  1137. 

8  Randall  v.  Smith,  63  Me.  105. 

4  Walls  v.  Bailey,  49  N.  Y.  464. 

6  Lawrence  v.  Maxwell,  53  N.  Y.  19. 

6  Collender  v.  Dinsmore,  55  N.  Y.  200. 

7  Nelson  v.  Sun  Mut.  Ins.  Co.,  71  N.  Y.  458. 

8  Haskins  v,  Warren,  115  Mass.  514. 

9  Corn’th  v.  Cooper,  130  Mass.  285. 

13  Abbott  v.  No.  Andover,  145  Mass.  484. 

11  Murphy  v.  Greeley,  146  Mass.  196. 

12  Moors  v.  Goddard,  147  Mass.  287. 

18  Att’y-Gen.  v.  Tarr,  148  Mass.  309. 

14  Brown  v.  Foster,  113  Mass.  136,  See  also,  in  Smith’s  L.  Cas.  594 
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§  300.  “  Usual  Expenses  ’’—Newport  Banquet. 

Somewhat  cognate  to  the  question  what  customs  are 
or  are  not  repugnant  to  reason  and  public  policy,  is  the 
query  as  to  the  meaning  of  the  word  ‘ ‘  usual.  ”  In  a  Rhode 
Island  case  in  1879, 1  it  appeared  that  the  charter  of  New¬ 
port  prohibited  the  voting  of  money  for  any  object  except 
the  “  usual  expenses  of  the  city.”  In  1875,  an  entertain¬ 
ment  had  been  given  to  certain  strangers,  to  the  emol¬ 
ument  of  the  citizens,  and  the  tax-payers  had  not 
“kicked.”  In  1878,  came  sailing  into  the  harbor  the 
Bellerophon  and  two  British  ships-of-war,  and  the  city 
council  got  up  a  banquet  in  honor  of  Vice-Admiral 
Inglefield  at  the  Ocean  House,  at  an  expense  of  nearly 
$3,000.  But  only  1,200  of  the  tax-payers  were  invited, 
and  Austin  et  al.  declined  to  help  to  “  pay  the  piper.” 
The  court  enjoined  City  Treasurer  Coggeshall  from  pay¬ 
ing  money  on  the  tmusual  affair. 

§  301.  Hearsay — Pedigree— Ancient  Documents— Account- 
books. 

The  “  hearsay  ”  rule  is  applied  to  both  oral  and 
written  evidence.  Evidence  of  general  reputation,  re¬ 
puted  ownerships,  public  rumor,  general  notoriety  and 
the  like,  though  composed  of  the  speech  of  third  persons 
not  under  oath,  is  original  evidence.  In  an  English 
case  in  1810, 2  on  the  question  whether  a  painting, 
“  Beauty  and  the  Beast,”  was  made  to  represent  a  certain 
individual,  Lord  Ellenborougli  allowed  evidence  of  the 
spectators’  comments  to  be  given. 

When  the  legitimacy  of  a  child  born  in  wedlock  is 
in  issue,  previous  statements  by  the  mother  that  it  is  a 
bastard  are  admissible  as  evidence  of  her  conduct,  al¬ 
though  she  could  not  be  allowed  to  make  them  in  the 
witness-box.3 


(8th  ed.  928),  note  on  Wigglesworth  v.  Dallison,  Dougl.  200.  As  to  cus¬ 
toms  between  landlord  and  tenant,  see  post,  §  1134. 

1  Austin  v.  Coggeshall,  12  R.  I.  329. 

2  Du  Bost  v.  Beresford,  2  Camp.  511. 

8  Aylesford  Peerage,  L.  R.  11  Ap.  Cas.  1. 
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Declarations  concerning  pedigree  are  admissible, 
though  made  during  family  discussion  to  prevent  f  utur e 
controversy  ;  e.  g.,  as  to  legitimacy  of  a  child.1  So  also 
are  admissible  ancient  documents  when  coming  from  the 
proper  custody.  “Ancient”  means  over  thirty  years 
old  at  the  time  of  the  trial.2  Declarations  as  to  ancient 
boundaries  also  are  admissible.  So  also  declarations 
against  interest ;  and  herein  entries  in  books  of  account, 
acknowledging  receipt  of  payment,  etc.3 

§  302.  Bes  G-estse. 

To  be  distinguished  from  hearsay  are  statements 
forming  part  of  the  res  gestce,  or  complication  of  circum¬ 
stances  interwoven  with  the  principal  transaction.4  Thus 
were  held  to  be  admissible  the  cries  of  the  mob  on  the 
trial  of  Lord  George  Gordon  for  treason.5  In  a  Ken¬ 
tucky  suit  in  1882, 6  by  the  widow  of  a  locomotive  en¬ 
gineer,  it  was  held  that  a  statement  made  by  the  conduct¬ 
or  immediately  after  the  accident  and  before  he  could 
devise  a  falsehood  by  which  to  exonerate  himself  from 
blame  as  to  his  understanding  of  the  telegram,  was 
admissible  as  part  of  the  res  gestce . 


(9)  §  303.  Transactions  with  Deceased  Persons. 

Decisions  under  the  New  York  Code,  §  829,  concern¬ 
ing  testimony  as  to  transactions  and  communications 
with  deceased  persons,  often  turn  on  the  question,  who 
is  an  “assignor,”  “assignee,”  “agent,”  “interested 
person  ”  etc.7  Two  cases  thereon  in  the  same  year  and 
same  court  (but  in  different  departments)  seem  at  first 
view  in  conflict.8  In  the  bank  case  it  was  held  that  the 


1  Berkeley  Peerage  Case  (1811),  4  Camp.  401,  at  418. 

2  Gardner  v.  Granniss  (1876),  57  Ga.  539. 

3  As  to  hearsay  evidence  in  general,  see  Collation,  9  Am,  &  E  g. 

Encyc.  of  Law  (1889),  325  et  seq. 

4  See  Greenleaf  Ev.  (15th  ed.)  §  108. 

5  21  Howell,  St.  Tr.  542. 

e  McLeod  v.  Ginther’s  Adm.,  80  Ky.  399 

7  See  Stewart  Rapalje’s  Collation,  38  Alb.  L.  J.  84. 

8  Saratoga  County  Bk.  v.  Leach  (1886),  37  Hun,  336  ;  and  Gaivey 

v.  Owens,  Id.  498  ;  115  N.  Y.  671. 
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alleged  maker  of  a  note  might  testify  denying  signature, 
although  the  payee  was  dead.  In  the  other  case  (affirmed 
in  1889  by  the  Court  of  Appeals),  where  John  Garvey  had 
bought  land  and  had  the  deed  made  to  his  brother  James, 
who  conveyed  to  John  and  died,  John  was  held  incom¬ 
petent  to  prove  James’s  signature. 

A  law  journal  in  1877  1  criticised  the  provision  of  the 
New  York  Code  prohibiting  survivors  from  testifying  to 
personal  transactions  with  the  deceased,  as  “  one  of  the 
last  convulsive  struggles  of  the  law-making  jtower  in 
support  of  the  theory  that  man  is  prone  to  perjury  as 
the  sparks  to  fly  upward.” 

(JO)  §  304.  Dying  Declarations  Against  the  Accused. 

In  a  Massachusetts  case  in  1853, 2  it  appeared  that  at 
Natick,  Mrs.  Taylor  having  been  struck  with  an  ax  by 
Casey,  and  lying  speechless  but  conscious,  was  asked  by 
Dr.  Whitney  to  squeeze  his  hand  if  Casey  was  the  one  that 
struck  the  blow,  and  she  did  so.  Held  admissible  as  a 
dying  declaration  ;  Chief  Justice  Shaw,  citing  a  case  in 
Berkshire  County  against  a  railway  company  where  evi¬ 
dence  had  been  admitted  as  to  a  woman’s  pointing  to  the 
words  “ yes ”  and  “no.” 

On  an  indictment  for  producing  a  fatal  miscarriage, 
the  woman’s  dying  declarations  are  admissible  against 
the  prisoner.3 

§  305.  In  his  Favor. 

Dying  declarations  of  the  victim  of  a  murder  are 
admissible  in  evidence  against  his  assailant.  Why  not 
when  made  in  his  favor  ?  In  an  Illinois  case  in  1868, 4  it 
was  held  that  Bostic’s  dying  words:  “I  do  not  wish 
Adams  to  be  hurt  for  what  he  has  done,”  simply  indi¬ 
cated  a  Christian  spirit,  and  the  judgment  and  sentence — 
ten  years  in  the  penitentiary— were  approved.  This  was 

1  16  Alb.  L.  J.  128. 

2  Com’th  V.  Casey,  11  Cush.  417. 

2  Com’th  v.  Bruce  (1884),  16  Phila.  510.  As  to  dying  declarations  in 
general,  see  Collation,  6  Am.  &  Eng.  Encyc.  of  Law  (1888),  105  et  sea 

4  Adams  v.  People,  47  Ill.  376. 
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followed  in  1881,  where  similar  “  hearsay  ”  was  rejected.1 
But  in  a  Federal  court  murder  case  from  Kansas  in  1892, 2 
where  Mullen’s  dying  declaration  that  he  did  not  know 
who  shot  him  had  been  admitted  without  objection,  it 
was  held  to  be  error  to  exclude  evidence  of  a  further 
statement  made  immediately  afterwards,  that  he  saw 
the  parties  who  shot  him,  and  that  Mattox  was  not 
among  them. 

(IE)  §  306.  Confessions. 

Perhaps  a  more  “material”  witness  could  not  be 
found  than  one  that  was  offered  by  Abraham  Lincoln  in 
one  of  his  first  cases.  His  client  was  on  trial  for  mur¬ 
der,  and  there  was  strong  circumstantial  evidence  against 
him.  An  unexpected  incident  coming  to  Mr.  Lincoln’s 
knowledge,  he  rose  and  said,  that  as  the  case  stood  he 
could  not  look  for  anything  but  a  verdict  against  his 
xclient,  but  he  asked  permission  to  put  upon  the  stand 
a  newly  arrived  and  material  witness.  The  witness 
was  called,  and  proved  to  he  the  ‘  ‘  murdered  ”  man 
himself.  Similar  episodes  have  occurred  after  con¬ 
viction  upon  a  false  confession,  as  we  shall  see  further 
on,  in  considering  confessions  in  criminal  trials  : 3  Colvin 
reappearing  after  sentence  of  the  Boorn  brothers  for 
murdering  him  ;  Niels  Bruns  in  Jutland  reappearing 
after  Parson  Quist’s  confession  and  execution  ;  Wm. 
Harrison  in  Gloucestershire  reappearing  after  John 
Perry’s  confession  and  execution  ;  Elezia  Baxwell  at 
Gibraltar  after  execution  of  her  father  ;  Agnes  Sheparo 
in  New  Mexico  entering  the  court-room  after  “  proven  ” 
murdered  ;  Annie  Green  at  Oxford,  Eng.,  found  inno¬ 
cent  after  being  hung,  delivered  for  dissection,  and  re¬ 
suscitated  ;  Pivardiere  and  others.4 

1  Moeck  v.  People,  100  Ill.  242.  2  Mattox  v.  U.  S.,  146  IT.  S.  140. 

s  Post  §§  1167-1170. 

4  See  the  case  of  Mrs.  Allen’s  confession  of  fornication,  afterwards 
receded  from.  Allen’s  Ap.  99  Pa.  196.  As  to  recantations  by  Mrs. 
Osgood  and  others  of  confessions  of  witchcraft,  see  post,  §  1818.  As  to 
the  reprieve  of  Phair  in  1877  within  an  hour  before  the  time  set  for  his 
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§  307.  Arrest  not  Duress. 

In  a  New  York  murder  case  in  1880, 1  it  appeared  that 
Cox,  a  mulatto,  fled  to  Boston,  pawned  some  jewelry  of 
Mrs.  Hull’s,  and,  on  being  arrested,  was  found  with  her 
watch  on  his  person.  At  the  police  station,  an  officer 
abruptly  asked  him  :  “Where  is  the  rest  of  Mrs.  Hull’s 
jewelry?”  He  replied:  “Will  you  do  me  a  favor?” 
and  was  answered  :  “I  will,  if  I  can ;  I  pity  you  ;  you 
are  in  a  bad  fix.”  He  then  requested  the  officer  to 
send  his  clothing  to  his  mother,  and  not  let  her  know 
what  had  happened  to  him.  In  answer  to  further  ques¬ 
tions,  he  confessed  that,  while  he  was  robbing  Mrs.  Hull’s 
house,  she  awoke,  and  he  choked  her  to  keep  her  quiet, 
etc.  Held,  that  there  was  no  such  duress  as  would  ex¬ 
clude  evidence  of  this  confession. 

§  308.  “He  Revulged  on  Hisself.” 

Confession  made  under  duress,  and  with  no  warning 
that  it  will  be  used  adversely,  falls  within  the  rule 
against  compulsory  self -crimination.  In  Lincoln  County, 
Missouri,  one  who  had  committed  some  offense  was  over¬ 
taken  by  a  mob,  and  under  threats  made  a  confession. 
His  neighbor,  Jo  C.,  a  pioneer  lawyer,  defended  him  ; 
and  over  Jo’s  objection,  evidence  of  the  duress  confes¬ 
sion  was  admitted.  Jo’s  lack  of  erudition  did  not  dis¬ 
concert  his  intuition  that  the  ruling  was  wrong.  He 
addressed  the  jury  thus  :  “  Gentelum  of  the  jury,  you 
must  quit  this  here  man.  That  there  confession  ain’t 
no  proof.  They  runned  him,  an’  they  cotched  him,  an’ 
he  was  skeered  an’  afeared,  an’  he  revulged  on  hisself.” 
The  defendant  was  acquitted. 

(12)  §  309.  Circumstantial  Evidence— Frog  in  Milk— Cellar 
Thief. — Monkeying. 

To  a  student  saying  he  could  not  understand  how  cir¬ 
cumstantial  evidence  can  be  stronger  than  positive 
testimony,  a  lawyer  replied  with  this  illustration  :  “  My 
milkman  brings  me  a  can  of  milk  and  says,  ‘  Sir,  I  know 

execution,  see  15  Alb.  L.  J.  282  :  (and  as  to  the  trial)  State  v.  Phair,  48 
Yt.  366. 

1  Cox  v.  People,  80  N.  A".  500. 
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that  this  is  pure  milk,  for  I  drew  it  from  the  cow,  washed 
the  can  thoroughly,  strained  it  into  the  can,  and  nobody 
else  has  handled  it.’  Now,  when  I  take  the  cover  from 
the  can,  out  leaps  a  bull-frog.  Surely  the  frog  is  stronger 
evidence  than  the  man  !  ” 

Sir  Wm.  Maule  once  said  to  a  jury  :  “  If  a  man  goes 
into  the  London  Docks  sober,  without  the  means  of  get¬ 
ting  drunk,  and  comes  out  of  one  of  the  cellars  wherein 
are  a  million  gallons  of  wine,  very  drunk,  I  think  that 
would  be  reasonable  evidence  that  he  had  stolen  some  of 
the  wine  in  the  cellar,  though  you  could  not  prove  that 
any  wine  was  stolen  or  wine  missed.” 

Arlo  Bates,  in  a  Boston  letter  to  the  Providence  Jour¬ 
nal,  gives  an  incident  well  illustrating  the  danger  of 
reliance  on  mere  circumstantial  evidence.  A  bachelor 
having  a  suite  of  rooms  in  the  house  of  his  married 
sister  unexpectedly  returned  to  town  one  evening,  and 
was  asked  by  her  to  have  patience  with  his  rooms,  as  she 
had  deferred  until  next  day  to  instruct  her  new  chamber¬ 
maid  to  tidy  them  up.  Next  morning  he  slept  late,  and 
upon  hearing  the  new  girl’s  rap  at  the  door  he  slipped 
into  his  dressing-room,  and  took  up  a  book  to  read  while 
waiting.  On  a  stand  at  the  head  of  his  bed  he  had  left 
his  watch  and  a  diamond  ring.  After  she  had  gone  out, 
he  heard  a  slight  noise  in  the  chamber,  and  carefully 
opening  the  door,  observed  a  cord  extending  from  the 
open  window  towards  the  bed.  On  entering,  he  saw  a 
monkey  clutch  the  ring  and  skurry  to  the  window.  He 
shouted  in  pursuit  and  the  monkey  dropped  the  ring, 
rushed  through  the  window,  and  next  moment  disap¬ 
peared  around  the  corner,  on  the  shoulder  of  an  organ- 
grinder.  The  chambermaid  never  knew  the  peril  she 
escaped  of  being  a  presumed  thief. 

§  310.  Clews— Vein  and  Hammer  Dent— Left-handed— Bulls. 

A  small  New  England  city  suffered  from  a  succession 
of  fires,  evidently  incendiary,  but  could  get  no  trace  to 
detect  the  author.  At  last,  by  the  side  of  a  building  was 
found  evidence  of  an  attempt  and  accidental  failure, 
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namely,  a  wooden  box  filled  with  combustible  material  oil 
which  kerosene  had  been  poured.  In  the  box  was  found 
a  St.  Paul  newspaper.  Only  one  man  in  the  city  was  a 
subscriber  of  this  paper.  He  was  a  carpenter  of  good 
family,  of  irreproachable  character,  and  possessing  some 
property.  In  his  absence,  his  shop  was  examined,  and 
boards  were  found  wherein  every  little  vein  matched 
with  the  ends  of  those  whereof  the  box  had  been  con¬ 
structed.  A  hammer  was  found  having  a  dent  on  the  face 
like  one  indicated  by  the  nailing.  He  was  tried  and  con¬ 
victed,  although  the  only  motive  adduced  was,  that  he  had 
a  monomania  for  seeing  conflagrations. 

It  is  related  by  Best  that  one  morning,  after  a  robbery 
had  been  committed,  some  partially  eaten  apples  were 
found  upon  the  table,  the  incisions  indicating  absence  of 
two  front  teeth.  A  man  with  this  defect  had  been  seen 
lurking  in  the  vicinity.  He  was  arrested  and  confessed. 
In  another  instance,  a  man  was  found  murdered,  and 
the  direction  of  the  knife- wound  indicated  that  the  mur¬ 
derer  was  left-handed.  A  person  arrested  was  suddenly 
told  to  hold  up  his  right  hand.  Thrown  off  his  guard,  he 
immediately  held  up  his  left. 

A  good  example  of  the  peculiarly  strong  circumstan¬ 
tial  evidence  arising  from  obvious  physical  impossibility 
is  afforded  by  the  anecdote  of  the  German  lady,  who, 
writing  to  borrow  money  of  her  sweetheart,  added  the 
following  ingenuous  postscript:  “I  am  so  thoroughly 
ashamed  of  my  request,  that  I  sent  after  the  bearer  of 
this  note  to  call  him  back,  but  he  had  got  already  too  far 
on  the  way.”  This  reminds  of  the  self-contradiction  of 
the  English  lady  who  combated  George  Selwyn’s  asser¬ 
tion  that  no  woman  could  write  a  letter  without  adding 
a  postscript ;  and  next  day  she  sought  to  prove  he  was 
wrong  by  writing  a  letter  and  adding  after  her  signature  : 
“  P-  S. — Who  is  right  now,  you  or  I  ?  ”  A  cognate  illus¬ 
tration  is  the  story  of  the  Englishman  who  wrote  in  his 
letter  :  I  would  say  more,  but  that  there  is  a  tall 
Irishman  looking  over  my  shoulder  and  reading  every 
word  of  this  ;  ”  whereupon  the  Hibernian  exclaimed  : 
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‘  ‘  You  lie,  you  scoundrel.  ”  So  also  the  remark  of  the  Irish 
officer  to  his  friend  just  arrived  at  Calcutta  :  “  India, 
my  boy,  is  the  finest  climate  under  the  sun  ;  hut  a  lot  of 
young  fellows  come  out  here,  and  they  eat  and  drink  and 
drink  on,  and  they  die  ;  and  then  they  write  home  to 
their  parents  a  pack  of  lies,  and  say  it’s  the  climate  that 
has  killed  them.”  This  reminds  of  John  Dillon’s  bull  in 
the  House  of  Commons,  when,  speaking  of  his  friends,  he 
said,  “  They  have  seen  themselves  filling  paupers’  graves.” 
And  this,  moreover,  of  the  reply  of  Person  to  an  English 
guest,  who,  wishing  to  contribute  his  mite  to  the  conver¬ 
sation,  had  asked:  “Was  Captain  Cook  killed  on  his 
first  voyage  ?  ”  “I  believe  that  he  was,  ”  said  Porson, 
“but  he  did  not  mind  it  much,  but  immediately  entered 
on  a  second.”  And  this,  moreover,  of  the  essayist  in 
Figaro  (Feb.,  1890),  who,  in  referring  toParis  in  1793,  said, 
“  There  were  many  domestics,  who,  rather  than  betray 
their  masters,  allowed  themselves  to  be  guillotined  in 
their  place,  and  who,  when  happier  days  returned,  silently 
and  respectfully  went  back  to  their  work.”  And  this, 
moreover,  of  the  exclamation  of  the  Irishman  when  his 
fellow  workman  fell  into  the  quarry  hole  :  “Arrah, 
Pat,  are  ye  killt  intirely  ?  If  you’re  dead,  spake  !  ” 
Presently  came  the  reassuring  answer  :  “  No,  Tim,  Pm 
not  dead,  but  I’m  spacheless.”  To  the  examples  of  self- 
contradiction  in  Hibernian  “  bulls  ”  and  Yankee  “  hifalu- 
tin  ”  may  be  added  as  a  congener  one  of  the  French  Gas¬ 
conade.  A  young  Gascon  gentleman,  laughed  at  for 
asserting  that  in  his  father’s  castle  there  was  a  gallery 
a  mile  long,  appealed  to  his  Gascon  valet.  “Messieurs,” 
said  the  valet,  “you  may  laugh  all  you  please,  but  the 
gallery  is  certainly  a  mile  long  by  tivo  broad”  And 
finally,  we  may  not  ignore  Milton’s  hyperbole 

‘‘Yet  from  those  flames 
No  light,  but  rather  darkness  visible.” 

and  that  of  De  Viau  :  “  On  n’oit  que  le  silence,  on  ne 
voit  que  l’ombre.” 
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§  311.  Unreliable— Way’s  Case— Lesmier. 

In  many  cases,  omission  to  admonish  the  jury  not  to 
rely  too  implicitly  on  mere  circumstantial  evidence  has 
resulted  sadly  :  e.g.,  the  case  of  Jim  Way  and  his  father, 
Ben  Way,  on  an  inadequate  trial  at  St.  Clair,  Mich., 
found  guilty  of  murder,  but  tried  again  with  different 
result  ;x  the  case  of  Jean  F.  D.  Lesmier,  condemned  in 
1848  to  the  gallej^s  for  the  murder  of  an  aged  man  named 
Gay,  of  Fieu,  in  Gironde,  France,  of  which  he  was  wholly 
innocent ;  the  murderer  being  Lespagne,  an  innkeeper, 
who  was  jealous  of  Lesmier.2  But  compare  the  case  of 
Victoire  Salmon,  a  servant  girl  at  Caen,  charged  with 
poisoning  the  Huet-Duparc  family  in  1781. 3  Also  that 
of  Frederick  Benoit  and  his  cousin,  Louise  Feucher,  who 
murdered  his  mother  at  Vouziers,  in  1832. 4 

§  312.  One  Crime  Detected  by  Another — Lapage — Elicabide. 

It  is  interesting  to  note  the  detection  of  one  crime 
from  the  circumstances  of  another.  Lapage,  who  finally 
confessed  the  murder  of  Josie  Langmaid  at  Pembroke, 
N.  H.,  in  1875,  was  first  suspected  through  the  fact  that 
the  mutilation  and  also  a  cut  withe  or  twig  found  near 
the  body  reminded  persons  in  Northern  Vermont  of  the 
circumstances  of  the  murder  of  a  girl  by  a  French  Cana¬ 
dian  who  had  escaped,  and  whose  description  suggested 
Lapage.  In  the  report  of  the  trial  (covering  sixty  pages),5 
testimony  as  to  other  circumstances  was  rigorously  dis¬ 
cussed,  and  a  new  trial  was  granted.  “The  prosecution 
cannot  show  the  defendant’s  bad  character  by  showing 
particular  acts.” 

In  1840,  at  Villette,  a  suburb  of  Paris,  a  beautiful  boy 
ten  years  old  was  found  murdered.  A  few  months  after¬ 
wards,  at  Artigues,  near  Bordeaux,  a  mother  and  her  little 
daughter  were  found  murdered  ;  the  bodies  were  incised 
similarly  to  that  of  the  boy’s.  She  proved  to  be  Marie 
Anizat,  a  widow,  mother  of  the  boy.  The  murderer  of 
the  three  was  Pierre  V.  Elicabide,  a  visionary,  who  had 

1  2  Gr.  Bag,  299.  2  2  Gr.  Bag.  128.  3 1  Gr.  Bag,  345. 

4  Id.  443.  6  State  v.  Lapage,  57  N.  H.  245. 
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fallen  in  love  with  Marie,  and  murdered  her  in  a  frenzy 
arising  from  financial  troubles. 


§  313.  Personal  Identity— Triune  Husband— Prof.  Webster. 


Frequent  have  been  the  cases  of  mistake  in  testimony 
as  to  personal  identity.  In  England,  in  1812,  a  man  re¬ 
turned  from  Australia  was  claimed  by  a  woman  as  hus¬ 
band  ;  soon  another  also  claimed  him,  'and  then  a  third, 
until  it  began  to  seem  that  the  day  predicted  in  Scripture 
was  arising  when  seven  women  shall  lay  hold  of  one 
man.  Fortunately  he  was  able  to  prove  that  these  women 
were  all  strangers  to  him  and  that  he  was  thousands  of 
miles  away  from  the  places  where  the  alleged  ceremonies 
were  performed.1 

A  prominent  case  of  mistaken  identity  was  that  where¬ 
in  several  witnesses  testified  that  on  the  afternoon  of  the 
day  before  the  noon  of  which  Prof.  Webster  murdered 
Dr.  Parkman  (as  confessed  after  the  verdict  and  sen¬ 
tence),  they  saw  Dr.  Parkman  on  Washington  Street, 
Boston, 

§  314.  Identifying  by  Voice. 

Identification  by  one’s  voice  has  occasionally  proved 
interesting.  In  a  Massachusetts  case  in  1870, 2  Ball 
testified  that  on  the  day  before  the  night  of  the  burglary, 
at  Holyoke,  the  defendant,  whom  he  had  never  seen 
before,  called  at  the  house  and  talked  with  him  ;  that  he 
had  a  very  interesting  voice,  namely,  a  pleasant,  smooth, 
gentle,  handsome  voice,  like  that  of  one  born  in  this 
country  of  foreign  parents,  “  a  York  State  voice  ;  ”  that 
he  was  awakened,  and  a  man  at  the  side  of  the  bed 
said  :  “Keep  still,  or  you  are  a  dead  man.  Now,  Billy, 
work  fast,  take  all  the  money.  You  at  the  window,  if 
these  folks  move,  shoot  them  !  ”  He  could  not  see  the 
man,  but  identified  him  by  his  voice.  In  vain  did  the 
defendant  set  up  an  alibi,  alleging  that  he  was  at  that 
moment  drinking  at  a  bar  in  New  York  ,  his  pleasant 
voice  had  been  too  interesting.”  3 


1  Anon.,  6  Ir.  L.  T.  527.  2  Com’tli  v.  Williams,  105  Mass.  62. 

3 Compare  G.  B.  Dexter’s  racy  story,  “The  Unseen  Witness,”  3  Gr. 
Bag,  101. 
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§  315.  Alibi— Prof.  Higgins— Old  Bailey  Record. 

Prof.  Higgins,  organist  of  St.  George’s  Church,  Man¬ 
chester,  Eng.,  was  charged  with  stealing  thirteen  billiard 
halls,  was  taken  to  Oldham  jail,  and  on  his  trial  at  the 
Salford  Hundred  Session,  a  pawnbroker  and  his  assist¬ 
ant  identified  him  as  the  man  who  pawned  them.  Fort¬ 
unately,  at  the  time  alleged,  he  was  giving  a  music 
lesson  to  the  daughters  of  a  lady  who  had  occasion  to 
note  the  time.1 

At  the  Old  Bailey  a  young  man  was  arraigned  for 
a  serious  crime  alleged  to  have  been  committed  on  a  cer¬ 
tain  day,  (say)  March  10th.  There  was  a  strong  web  of  evi¬ 
dence  and  his  identity  seemed  fully  proven.  He  defended 
his  case,  and  would  not  cross-examine  the  witnesses  nor 
call  any  for  himself.  He  simply  asked  the  court  to 
produce  the  records  of  the  court  for  the  10th  of  March. 
These  showed  that  he  was  then  being  tried  for  another 
offense  whereof  he  was  acquitted.  The  alibi  was  perfect, 
and  he  was  discharged.2 

In  an  acutely  considered  case  in  Georgia  in  1883, 3  it 
was  held  that  a  fairly  well  proven  alibi  may  rebut 
very  strong  evidence  of  guilt. 

§  316.  Evidence  of  Good  Character. 

It  seems  that  in  a  civil  action,  evidence  of  good  charac¬ 
ter  is  only  admissible  where  intention  is  the  point  in  issue, 
and  the  proof  consists  of  slight  circumstances.4  Such 
evidence  is  not  rendered  admissible  by  the  mere  fact  that 
the  plaintiff’s  petition  charges  fraudulent  dealing.5  On 
an  issue  whether  a  note  was  given  for  money  lost  at  play, 
a  majority  of  the  Federal  Supreme  Court  held  that  evi¬ 
dence  was  not  admissible,  that  the  maker,  when  intoxi- 


1  Regina  v.  Higgins,  Md.  L.  R.  1872. 

2  See  a  case  at  Louisville,  Ky.,  of  an  innocent  man  proving  an  alibi, 
yet  paying  a  fine  to  protect  his  guilty  brother  whom  he  resembled,  from 
L.  Courier -Journal,  in  3  Gr.  Bag,  8. 

3  Landis  v.  State,  70  Ga.  651. 

4  Barton  v.  Thompson  (1881).  56  Iowa,  571. 

6  Dudley  v.  M’Cluer  (1877),  65  Mo.  241. 
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cated,  had  a  propensity  to  gamble.1  Evidence  of  good 
character  of  an  alleged  fraudulent  mortgagee  has  been 
held  to  be  inadmissible.2 

(13)  §  317.  Weight  of  Testimony — Affirmative,  Negative. 

As  to  the  pliable  rule  that,  ceteris  paribus ,  affirmative 
testimony  is  more  credible  than  negative, — i.  e.,  that  the 
testimony  of  A.  that  lie,  A.,  did  see  or  hear  the  thing  in 
question,  is  of  more  weight  than  that  of  B.  that  he,  B., 
did  not, — compare  a  murder  case  in  Georgia,  in  1852, 3  as 
to  a  pistol  shot  ;  also  the  rape  case  in  1871,  of  passers  not 
hearing  the  woman  scream  ; 4  and  (therein)  the  nisiprius 
judge’s  charge  as  to  not  hearing  the  striking  of  a  clock  ;5 
also  a  case  in  Missouri,  in  1855,  as  to  whether  two  men  on 
horseback  wheeled  and  disputed  ; 6  also  one  in  North 
Carolina,  in  1860,  as  to  hearing  deceitful  words  in  a  horse- 
trade.7  See  also  Judge  Lumpkin’s  illustrations  (as  to 
the  rule’s  depending  on  circumstances),  in  a  Georgia  case 
in  1858. 8  In  absence  of  the  element  of  inattention,  nega¬ 
tive  evidence  may  be  superior  to  positive.9 

§  318.  Cumulative  Evidence. 

What  is  and  what  is  not  mere  cumulative  evidence, 
is  a  question  too  mountainous  for  much  illustration  here. 
In  a  Georgia  case  in  1878, 10  it  appeared  that  Thompson 
had  been  found  guilty  of  manslaughter.  A  motion  for 
a  new  trial  was  overruled,  the  newly-discovered  evidence 
being  deemed  merely  cumulative.  A  woman  named 
Gunn  had  been  found  who  would  testify  that  Mason,  the 
deceased,  told  Thompson  :  “I  got  one  child  by  your  sister, 


1  Thompson  v.  Bowie  (1866),  4  Wall.  463. 

2  Simpson  v.  Westenberger  (1882),  28  Kan.  756. 

3  Fitzgerald  v.  State,  12  Ga.  213. 

i  Innis  v.  State,  42  Ga.  473. 

6  See  also  Farmers’  &  Mech.  Bk.  v.  Champlain  Transp.  Co.  (1851), 
28  Vt.  186;  Pool  v.  Devers  (1857),  30  Ala.  672. 

6  State  v.  Gates,  20  Mo.  400. 

7  Reeves  v.  Poindexter,  8  Jones,  308. 

8  Denham  v.  Holeman,  26  Ga.  182,  at  p.  192. 

9  State  v.  Chevallier  (1884),  36  La.  An.  81. 

10  Thompson  v.  State,  60  Ga.  619. 
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and  I'll  be  damned  if  I  don’t  get  another  one  if  I  can,  ”  and 
cut  Thompson’s  leg  before  receiving  the  death-blow  ; 
and  that  the  whole  crowd  was  drunk.  The  Supreme 
Court  granted  a  new  trial. 

§319.  Reasonable  Doubt. 

Application  of  the  rule  that  an  offense  must  be  proved 
beyond  a  reasonable  doubt  seems  to  be  growing  limited 
in  civil  cases.  See  a  Michigan  case  in  1875,  trespass  for 
an  assault  with  intent  to  ravish  ; 1  an  Ohio  case  in  1874, 
defense  fraud.2  Otherwise,  however,  in’New  Jersey  in 
1876,  where  the  defense  to  an  insurance  case  was  fraud  ; 
mere  preponderance  being  held  not  to  suffice.3 

(14)  §  320.  Burden  of  Proof. 

It  is  a  general  rule  of  convenience  that  the  obligation 
of  proving  any  fact  at  issue  devolves  on  the  affirmant. 
This  is  an  adoption  of  the  onus  probandi  maxim  of  the 
Roman  law  :  Ei  incumbit  probatio  qui  dicit,  non  qui 
negat. 

Sometimes  the  burden  of  proof  is  on  the  negative  ; 
e.  g.,  where  one  appealing  from  a  refusal  of  a  liquor 
license  must  show  his  having  the  statutory  qualification 
of  not  being  in  the  habit  of  getting  intoxicated  ; 4  or  in 
a  suit  for  personal  injuries  that  his  own  negligence  did 
not  contribute.5 

(15)  §  321.  Reading  Books  to  the  Jury. 

In  a  Connecticut  murder  case  in  1878, 6  it  was  held  that 
counsel  might  read  to  the  jury  from  a  standard  work  on 
insanity  ;  e.  g. ,  Ray’s  Medical  Jurisprudence  of  Insanity. 
In  Michigan  medical  books  may  be  read  to  a  jury  to 
discredit  an  expert.7  But  counsel  cannot  read  from  a 

1  Elliott  v.  Van  Buren,  33  Mich.  49. 

2  Jones  v.  Greaves,  26  Ohio,  2. 

8  Kane  v.  Hibernia  Mut.  F.  Ins.  Co.,  38  N.  J.  L.  441. 

4  Goodwin  v.  Smith  (1880),  72  Ind.  113. 

5  Hale  v.  Smith  (1879),  78  N.  Y.  480.  And  see  Collation,  25  Alb.  L. 
J.  124. 

6  State  v.  Hoyt,  46  Conn.  330. 

7  Pinney  v.  Cahill  (1882),  48  Mich.  584. 
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medical  book  to  a  witness,  and  ask  him  if  the  statement 
read  is  correct.1  In  Wisconsin  and  many  other  States, 
medical  books  are  not  admissible.2 

Consultation  of  books  by  jurors  on  retirement  has 
already  been  considered.3 

(16)  §  322.  Experiments  Voluntary— Hat-body. 

What  might  be  called  the  “clinical”  style  of  expert 
testimony  and  argument  was  introduced  in  the  famous 
hat-body  case,  a  patent  controversy,  in  1863. 4  In  a  foot¬ 
note,  the  reporter  tells  us  that  George  Harding,  the 
defendant’s  counsel,  actually  introduced  his  machinery 
into  the  court-room,  and  exhibited  and  performed  the 
whole  business  of  manufacturing  a  hat  from  the  dis¬ 
integrating  of  the  fur  to  the  production  of  a  hat-body. 
Mr.  Harding’s  printed  argument  contained  as  “  exhibits  ” 
the  skin  of  the  beaver,  as  it  comes  from  the  animal,  and 
its  various  conditions  through  the  processes,  down  to  the 
very  surface  of  the  “  brush  ”  and  “  napped”  hats.  The 
reporter  gives  interesting  woodcuts  representing  hatters 
at  work  in  the  olden  time,  etc. 

§  323.  Car-Brake— Cash  Register. 

In  the  celebrated  “car-brake”  case  (unreported,  the 
court  being  equally  divided),  the  same  indefatigable  coun¬ 
sel,  after  the  adjournment  of  the  Supreme  Court  the 
day  before  the  hearing,  took  his  force  of  car-builders 
into  the  Capitol,  and  actually  constructed  in  the  court¬ 
room  during  the  night  all  the  gearings,  with  brakes, 
levers,  chains,  wheels  and  other  mechanism  as  large  as 
in  regular  rail-cars.  Next  morning,  it  happened  that 
two  leading  lawyers,  a  Mr.  Dick  and  a  Mr.  Dickey,  en¬ 
tered  the  court-room,  each  to  make  a  motion  in  his  own 
case.  As  they  stood  petrified  with  astonishment,  a  third 
lawyer,  a  noted  wag,  perpetrated  and  quietly  circulated 
in  the  bar  the  following  quatrain  : — 

1  Marshall  v.  Brown  (1883),  50  Mich.  148. 

2  Boyle  v.  State  (1882),  57  Wis.  472.  See  Lesser  v.  Perkins  (1886),  39 

Hun,  341. 

3  Ante,  §  212. 

17 


4  Burr  v.  Duryee,  1  Wall.  532. 
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“Says  Dick  ;  ‘Here’s  surely  something  new  ! 

With  cars  and  wagons  of  this  sort, 

What  does  George  Harding  mean  to  do  ?  ’ 

Quoth  Dickey  :  ‘  He  will  move  the  court.’  ” 

This  rhyme  reminds  of  another  :  William  Hayden,  edi¬ 
tor  of  the  Boston  Atlas,  once  beguiled  his  impatience 
while  waiting  for  the  end  of  a  too-extended  trial  over 
the  price  of  merely  a  set  of  tires  and  felloes,  by  extem¬ 
porizing  and  handing  to  clerk  Willard  this  quatrain  - 

“  Morris  and  Maine,  two  lawyers  shrewd, 

Though  they  themselves  may  like  the  sport, 
Talking  of  felloes  and  of  tires, 

Tire  all  the  fellows  in  the  court.” 

But  with  the  foregoing  admission  of  experiments 
compare  a  collision  case  in  Minnesota  in  1SS4,1  also  the 
debated  half-cock  experiment  in  a  murder  case  in  Ne¬ 
braska  in  1883. 2 

In  a  Michigan  case  in  1891, 3  it  was  held  proper  to  let 
a  cash-registering  machine  be  operated  before  the  jury. 

§  324.  Dancing  Doll — Tichborne  Thumb. 

It  is  said  that  Judge  Kay  of  the  Queen’s  Bench  once 
allowed  in  court  an  exhibition  of  dancing  dolls.  Also  that 
Judge  Kekewieh,  in  a  patent-right  controversy  between 
two  hand-organ  manufacturers,  ordered  both  organs  to 
be  played  in  court. 

In  the  Tichborne  case,  Orton,  the  claimant,  was 
allowed  to  exhibit  his  thumb  to  a  witness  who  had  testi¬ 
fied  to  a  peculiarity  in  Sir  Roger’s  thumb.4 

§  325.  Lifting  over  Pence — Club — Skull — Cannon. 

In  a  Michigan  prosecution  in  1  STS  5  for  rape,  charged 
to  have  been  committed  in  a  wheat-field,  the  girl  testi¬ 
fied  that  the  accused  had  lifted  her  over  a  fence.  His 

1  Smith  v.  St.  Paul  City  Ry.  Co.,  32  Minn.  1. 

2  Polin  v.  State,  14  Nebr.  540. 

3  Nat.  Cash  Reg.  Co.  v.  Blumenthal,  85  Mich.  464. 

4  Compare  Indiana  Car  Co.  v.  Parker  (1884),  100  Ind.  181. 

6  Ulrich  v.  People,  39  Mich.  245. 
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counsel  offered  to  show  results  in  attempting  such  lift. 
The  court  refused;  remarking  that  “manufactured 
evidence  is  not  the  most  reliable.”  But  in  a  homicide 
case,  experimental  shooting  at  short  range  at  certain 
cloth  has  been  allowed.1 

In  a  Massachusetts  case  in  1876, 2  Piper,  sexton  of  a 
church  in  Boston,  was  indicted  for  murdering  a  girl, 
Mabel  Young,  by  decoying  her  into  the  belfry  to  see 
pigeons,  and  striking  her  head  with  a  club  or  hat.  The 
defendant  offered  to  prove  by  a  witness,  Hall,  that  he 
had  made  experiments  upon  a  dynamometer  with  a  hat 
of  the  same  form  and  weight.  This  was  held  to  be  inad¬ 
missible,  unless  Hall's  blows  he  shown  to  have  been  made 
under  the  same  conditions  as  those  existing  in  the  case. 
Mr.  Pentecost,  the  pastor,  was  allowed  to  testify  to  a  con¬ 
versation  with  the  prisoner.  Mr.  P entecost  had  preached 
two  sermons  to  the  effect  that  the  case  established  the 
dogma  of  total  depravity.  Thereupon  a  law  journal 3 
facetiously  criticised  him  for  admitting  that  he  was  orig¬ 
inally  as  had  as  his  sexton. 

In  the  Morris  murder  case  in  New  Jersey  4  Dr.  An¬ 
dreas  testified  for  the  defense  to  an  experiment  he  had 
made  with  a  human  skull  at  Sparta.  The  skull  hap¬ 
pened  to  roll  upon  the  court-room  floor.  A  woman  fainted 
and  others  shrieked.  The  district-attorney  finally  re¬ 
covered  his  astounded  wits  and  protested,  and  his  objec¬ 
tion  was  sustained. 

In  a  letter  to  the  Independent  J ames  P ayn  tells  that 
“  a  young  lady,  whose  profession  was  that  of  raising 
heavy  weights  by  her  teeth,  sued  for  money  owed  by 
her  employer,  whose  defense  was  that  she  was  incom¬ 
petent  to  perform  her  feats.  She  showed  her  shining 
teeth  and  looked  around  at  the  shrinking  counsel  and 
solicitors  ;  she  would  probably  have  had  one  of  them 
by  the  nape  of  the  neck,  had  not  his  honor  hastily 

1  Sullivan  v.  Com’th,  93  Pa.  284. 

2  Com’th  v.  Piper,  120  Mass.  190. 

3  11  Alb.  L.  J.  376. 

4  Anon.,  5  Gr.  Bag,  271. 


260 


LEADING  IN  LAW,  ETC. 


Chap.  YI. 


suggested  that  an  inanimate  object  would  be  equally 
suitable  for  the  experiment.  A  cannon  was  brought 
weighing  one  hundred  and  twenty  pounds,  which  the 
young  lady  lifted  with  her  teeth  and  held  suspended 
for  ever  so  long  ;  then  she  let  it  fall  to  the  ground  with 
a  thud,  to  prove  that  it  was  no  ‘  property  ’  cannon.  It 
is  hardly  necessary  to  say  that  the  jury,  treated  to 
this  successful  and  gratuitous  performance,  gave  her  a 
verdict  at  once  not  £  in  the  teeth  of  the  evidence,’  but  on 
the  evidence  of  her  teeth.” 

§  326.  Bullet-hole— Tailor’s  Suit  Tried  on — Dress-fitting. 

In  a  murder  case  in  Michigan,  in  1891, 1  clothing  of  the 
deceased  was  introduced  to  show  the  proximity  when  the 
shots  were  fired.  This  reminds  of  Antony’s  words  over 
Caesar’s  toga  : 

‘  ‘  Look  !  in  this  place  ran  Cassius’  dagger  through. 

See  what  a  rent  the  envious  Casca  made.  ...” 

In  a  Massachusetts  action  in  1873, 2  by  a  tailor  for  the 
price  of  a  suit  of  clothes  guaranteed  to  be  “  satisfactory,” 
but  returned  as  not,  the  plaintiff  produced  them,  and  at  his 
request  the  defendant  put  them  on  and  wore  them  in  the 
presence  of  the  jury.  But  the  plaintiff  failed  to  recover  ; 
evidence  of  usage  among  tailors  as  to  alterations  being 
inadmissible  to  vary  the  terms  of  the  contract. 

Gibson’s  Law  Notes  in  1885  told  of  a  dressmaker’s  case 
at  Liverpool,  wherein  the  customer  retired  and  attired 
and  returned  into  court  with  the  dress  on.  “  The  judge 
suggested  that  the  fault  of  the  bodice  being  too  short 
might  lie  remedied  by  bringing  the  dress  higher  up  ;  but 
then  his  Honor  appears  to  have  forgotten  all  about  the 
ankles.  .  .  .  ” 3 

In  an  English  case  in  1887, 4  it  appeared  that  the  man¬ 
ager  of  the  Gaiety  Theater  dismissed  Fay  Templeton 
for  wearing  her  dress  improperly  in  her  part  of  Fernand  in 

1  People  v.  Wright,  89  Mich.  70. 

2  Brown  v.  Foster,  118  Mass.  136. 

3  As  to  ankle-show  in  evidence,  see  the  ballet-girl  case,  post,  §  763. 

4  Re  Templeton,  35  Alb.  L.  J.  263. 
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Monte  Cristo.  Her  affidavit  to  compel  him  specifically 
to  perform  contract,  and  to  restrain  liis  employing  any¬ 
body  else  in  Fernand,  averred  that  when  the  lord  cham¬ 
berlain  complained  of  the  dresses  in  the  piece  being  loud, 
she  asked  the  manager  for  another  dress,  but  in  vain. 
He,  however,  supplied  her  a  sash,  and  she  wore  it,  but 
he  complained  that  it  was  not  worn  in  the  right  mode. 
A  temporary  injunction  was  granted  her,  but  was  after¬ 
wards  dissolved.  Thereupon  Gibson’s  Law  Notes  com¬ 
mented  :  “  Why  did  not  their  lordships  make  Miss  Tem¬ 

pleton  put  on  the  dress  in  dispute  and  appear  in  court  ? 
The  holy  cardinals  have  set  the  example.  Is  there  not 
an  engraving  in  the  shop-windows  representing  the 
cardinals  sitting  in  judgment  on  a  dancing  gypsy  girl 
to  decide  on  the  propriety  of  the  entertainment  ?  Some 

of  their  faces  certainly  do  not  wear  a  judicial  look.  .  .  •  ” 

Modiste  against  Mrs.  Taylor  in  the  Brighton  (Eng.) 
County  Court  a  dozen  years  ago,  was  a  suit  to  recover  a 
dress-maker's  bill ;  defense,  garment  spoiled  in  the  mak¬ 
ing.  The  newspapers  reported  a  passage-at-arms  during 
the  trial  : — 

M.  :  “I  did  make  the  dress  properly,  but  the  lady 
has  no  natural  figure  whatever.  She  said  she  was  suffer¬ 
ing  with  her  liver  and  could  not  be  squeezed  ;  and  how 
could  I  make  her  look  like  a  Venus  when  it  was  all  wad¬ 
ding  ?  ” 

T.  :  “I  did  not  want  you  to  make  it  tight ;  I  like  my 
dresses  loose.’’ 

M.  :  “  You  should  say  how  very  deformed  your  arms 
are.” 

T.  :  “I  am  not  deformed  ;  I  am  a  better  figure  than 
you.  I  have  no  deformity.  My  husband  is  in  court  ; 

ask  him.” 

M.  :  “Will  you  allow  me  to  try  the  dress  on  m 
court  \  ” 

T.  :  “Yes  ;  before  all  these  gentlemen.” 

Judge  :  “  You  must  put  the  dress  on,  and  I  must  see 

it.”  .  .  ,  ,. 

Thereupon  the  parties  retired  to  the  solicitors  robing- 
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room,  the  dress  was  tried  on,  and  the  judge  summoned 
in.  He  rendered  judgment  for  the  defendant. 

In  The  Tatler,  in  1710  (No.  262),  in  “Proceedings  of 
the  Court  of  Honor,”  Mrs.  Sarah  Smack  causes  Rebecca 
Shapely,  spinster, to  be  indicted  for  libel,  namely, in  assert¬ 
ing  that  Sarah’s  silk  slippers  were  two  inches  higher  than 
they  really  were.  The  prosecutrix  added,  in  aggravation, 
that  said  Rebecca  herself  “did  always  wear  a  pair  of 
steel  boddice  and  a  false  rump.”  “The  Censor  ordered 
the  slippers  to  be  produced  in  open  court,  where  the 
heels  were  adjudged  to  be  of  the  statutable  size.  He 
then  ordered  the  grand  jury  to  search  the  criminal,  who, 
after  some  time  spent  therein,  acquitted  her  of  the  bodice, 
but  found  her  guilty  of  the  rump.” 

§  327.  Incontrovertible  Birth-mark. 

One  of  the  most  remarkable  of  “  practical  tests  in 
evidence  ”  was  reported  by  Irving  Browne  in  his  second 
article  thereon  in  1892. 1  A  young  woman  named  Scott 
who  was  about  to  become  a  mother  appeared  before  a  jus¬ 
tice  of  the  peace  in  Mercer  County,  Pa.,  and  swore  out  a 
warrant  for  the  arrest  of  a  young  man  named  Bloodgood 
on  a  charge  of  assault  and  battery ,  and  he  was  arrested. 
She  swore  that  two  weeks  previously,  he  had  come  to  her 
house,  and  on  her  objecting  to  his  remaining,  he  had 
choked  her  until  she  was  almost  unconscious,  and  that  he 
twisted  her  left  wrist,  almost  dislocating  it.  She  said 
the  marks  of  his  fingers  and  thumb  were  visible  on  her 
throat  for  several  days,  and  her  wrist  had  remained 
crooked  for  some  time.  She  had  no  witnesses  of  the  as¬ 
sault.  Bloodgood  admitted  having  been  at  her  house  but 
denied  the  assault.  The  justice  held  him  for  trial.  She 
appeared  thereupon,  carrying  her  three  weeks  old  baby. 
After  her  testimony,  the  prosecuting  attorney  took  the 
infant  to  the  jury,  and  uncovering  its  throat,  disclosed 
distinct  marks  of  four  fingers  on  one  side  of  it,  and  the 
unmistakable  impression  of  a  thumb  on  the  other.  He 

1  Bloodgood’s  Case,  4  Gr.  Bag,  555  ;  35  Alb.  L.  J.  161. 
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then  uncovered  the  left  wrist.  It  was  twisted  out  of 
shape  and  swollen  as  if  it  had  been  suddenly  wrenched. 
Bloodgood  was  convicted. 

§  328.  Davis  Will— Ink-tests. 

In  Montana,  in  1891,  the  contestants  of  the  Davis  will 
alleged  that  it  was  written  in  Nigrossin  ink,  an  ink  un¬ 
known  until  long  after  its  date..  Tests  were  allowed  in 
court  showing  that  it  was  written  in  logwood  ink,  in  use 
forty  years  before  the  date. 

The  London  Law  Journal  tells  that  in  a  controversy 
between  two  German  firms  over  a  patent  right  to  cer¬ 
tain  coloring  matter,  Judge  Pearson  adjourned  to  a 
vacant  room  to  let  the  defendant  make  a  proposed  ex¬ 
periment.  Upon  his  mixing  “  Oxyazo-naphtlialinoine  ” 
with  “  fuming  sulphuric  acid,”  so  dense  and  poisonous 
were  the  fumes  that  everybody  fled  precipitately. 

§  329.  Jury-room  Experiments— Tracks. 

In  a  Missouri  case  in  1S7S,1  a  judgment  on  a  verdict 
of  guilty  of  assault  with  intent  to  kill  was  reversed  for 
error  in  charging  the  jury  that  after  retiring  they  might 
experiment  whether  worn-out  boots  would  make  certain 
tracks. 

In  a  Tennessee  murder  case  in  1843, 2  the  verdict  of 
guilty  was  set  aside  as  biased  by  experiments  made  in  the 
jury-room  to  see  whether  a  foot  makes  a  shorter  impres¬ 
sion  in  running  than  in  walking. 

§  330.  Experiments  Involuntary— Footprints. 

It  is  not  always  easy  to  draw  the  line  of  the  constitu¬ 
tional  rule  that  an  accused  person  shall  not  be  compelled 
to  give  evidence  against  himself. 

In  a  Louisiana  case  in  1873, 3  it  was  held  proper  to  com¬ 
pel  the  accused  to  take  his  feet  from  under  his  cliaii  so 
a  witness  could  state  correspondence  with  tracks  near  the 
scene  of  the  murder.  In  a  murder  case  in  Texas  m 

1  State  v.  Sanders,  68  Mo.  202. 

2  Jim  v.  State,  4  Humph.  289. 

3  State  v.  Prudhomme,  25  La.  An.  522. 
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1879.1  it  was  held  competent  to  show  that  the  examining 
magistrate  compelled  the  defendant  to  make  footprints 
in  an  ash-heap,  and  that  these  corresponded  with  those 
on  the  premises  where  the  murder  was  committed.  So 
also  in  a  case  of  larceny  of  corn  in  North  Carolina  in 

1876. 2  to  show  that  the  officer  had  compelled  the  defend¬ 
ant  to  put  his  shoe  in  a  track  found  in  a  corn-field. 
But  in  Tennessee  in  1875,  it  was  held  incompetent  to 
compel  the  defendant  to  put  his  foot  in  a  pan  of  mud.3 
(A  prisoner  was  allowed  to  put  his  naked  foot  on  saw¬ 
dust  in  the  court-room.4)  In  a  Michigan  case  in  1883, 5 
also  not  competent  to  compel  one  to  try  on  a  shoe.  In 
a  burglary  case  in  Georgia,  in  1879, 6  it  was  held  that  the 
witness  must  not  he  allowed  to  testify  that  he  forcibly 
placed  the  defendant’s  foot  in  certain  tracks  and  found 
the  size  the  same. 

§  331.  Wrapped  Unscarred— “  Open  that  Hand.” 

In  a  North  Carolina  murder  case  in  1874, 7  at  the 
coroner’s  inquest,  the  accused  testified  that  she  found  the 
clothes  of  the  deceased  girl  on  fire,  and  in  extinguishing 
burnt  the  hand  which  she  had  in  a  bandage.  The  coroner 
compelled  her  to  unwrap  it,  and  it  had  no  indications  of 
any  burn.  Evidence  thereof  was  held  admissible. 

In  a  suit  in  Cincinnati  by  an  employee  to  recover  of 
his  employer  for  an  injury  of  the  right  hand  from  defect 
in  the  machinery  operated,  an  eminent  surgeon  was 
called  to  the  stand  and  asked  to  examine  the  hand.  It 
was  extended  with  the  fist  tightly  closed.  After  a  mo¬ 
ment’s  inspection  he  asked  the  man  to  open  the  hand  as 
far  as  possible.  With  great  contortions  of  the  face,  it 
was  opened  half  an  inch.  The  surgeon  looked  the  man 
squarely  in  the  eye,  and  then  without  warning,  grasped 

1  Walker  v.  State,  7  Tex.  App.  245. 

2  State  v.  Graham,  74  N.  Car.  646. 

8  Stokea  v.  State,  5  Bax.  619. 

4  Campbell  v.  State,  55  Ala.  80. 

6  People  v.  Mead,  50  Mich.  228. 

6  Day  v.  State,  63  Ga.  667. 

7  State  v.  Garrett,  71  N.  Car.  85. 
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liis  neck  with,  liis  right  hand  and  the  injured  hand  with 
his  left,  and  thundered:  “Open  that  hand,  damn  you, 
or  I  will  knock  you  down  !  ”  The  hand  flew  open.  Ver¬ 
dict  for  defendant. 

§  332.  Body  through  Window-frame. 

In  a  burglary  case  in  Chenango  County,  N.  Y.,  in 
18T8,  the  district  attorney,  John  W.  Church,  adduced 
evidence  that  the  accused  entered  through  a  certain  cellar- 
window.  His  counsel,  Isaac  S.  Newton,  contended  that 
this  was  impossible,  and  brought  the  window-frame  into 
court,  showing  an  opening  of  only  nine  by  thirteen  inches. 
The  defendant  was  a  man  of  full  age  and  ordinary  size, 
though  of  rather  slim  form.  Just  as  Judge  Jenks  ap¬ 
peared  about  to  direct  an  acquittal,  Mr.  Church  suddenly 
arose  and  sternly  commanded  the  prisoner  to  “stand 
up.”  He  quickly  and  meekly  complied.  “  Hold  up  your 
right  hand,  sir,  as  high  as  you  can  reach  !  ”  It  was  done. 
“  Reach  your  left  hand  down  by  your  side  !  ”  He  did  so. 
Instantly  Church  seized  the  window- frame,  threw  it  over 
the  up-extended  arm,  jerked  it  down  over  the  left 
shoulder,  and  then  with  both  hands  stripped  it  down  over 
the  body  to  the  feet,  scraping  off  a  button  or  two,  and 
(as  the  prisoner  exclaimed  “  Oh  !  ”)  perhaps  causing  some 
bodily  as  well  as  mental  pain.  He  was  convicted  and 
sentenced  to  imprisonment.1 

§  333.  Teeth— Minutes  by  Watch— “See  Scar!”— Malpractice. 

Can  a  dentist,  in  an  action  to  recover  for  an  alleged 
gold-filling,  which  the  defendant  denies,  compel  him  to 
show  his  teeth  ?  It  seems  not  invariably.2 

In  an  Illinois  robbery  case  in  1893, 3  it  was  held  to  be 
error  for  the  trial  judge,  after  asking  a  witness  whether 

1  For  this  interesting  illustration,  we  are  indebted  to  a  letter  from 
Mr.  Albert  H.  Gladding,  5  Gr.  Bag,  186.  See  ibidem ,  two  cases  con¬ 
tributed  by  Judge  Loran  L.  Lewis  ;  one  a  sunlight  experiment  as  to  al¬ 
leged  identification  of  a  prisoner’s  pepper-and-salt  suit,  and  the  other  an 
experiment  in  an  arson  case  with  a  candle  and  boxes  of  shavings. 

2  See  4  Gr.  Bag,  89. 

3  Burke  v.  People,  35  N.  E.  Rep.  376  ;  148  Ill.  70. 
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she  knows  how  long  three  minutes  are,  to  take  out  his 
watch,  ask  her  to  tell  three  minutes,  and  then  announce 
that  what  she  called  three  minutes  was  only  three- 
quarters  of  one  minute. 

In  a  Kentucky  case  in  1888, 1  it  was  held  error  to  let 
the  people’s  attorney  point  to  the  face  of  the  prosecuting 
witness  and  say  :  ‘  ‘  Gentlemen,  look  at  that  scar  on  his 
face  ;  is  that  worth  only  fifty  dollars  ?  ” 

In  a  Michigan  suit  in  1886, 2  to  recover  for  surgical 
services  upon  a  compound  fracture  of  the  defendant’s  leg 
below  the  knee,  she  set  up  malpractice.  The  leg  having 
healed  externally,  Judge  Jennison  refused  to  let  her  ex¬ 
hibit  it  to  the  Wayne  County  jury.  She  appealed,  and 
the  Supreme  Court  sustained  him.  The  decision  has 
been  considerably  criticised.1 2 3 

§  334.  Animals  Cavorting  in  Court. 

In  a  case  in  the  Crewe  County  Court,4  the  fox-terrier 
in  dispute  was  brought  into  court.  The  defendant  had 
described  him  as  partly  deaf.  Foxie  was  placed  on  the 
bench  beside  the  judge.  The  plaintiff  withdrew  to  the 
far  end  of  the  room,  and  called  out  “  Sam,  Sam  !  ”  and 
forthwith  Sam  bounded  down,  and  found  his  way  through 
the  crowded  court-room  to  the  plaintiff,  like  the  fairy — 

t:  Gamboling  round  with  playful  glee,” 

and  won  the  plaintiff’s  case. 

This  reminds  of  the  story  Dr.  Holland  tells  5 6  of  the 
colt  in  one  of  Lincoln’s  cases  running  to  its  dam. 

Joseph  A.  Willard  relates c  that  in  a  controversy  over 
the  ownership  of  a  dog,  a  Boston  judge,  puzzled  by  the 
conflicting  evidence,  directed  Clerk  Knapp  to  hold  the 
dog,  and  the  plaintiff  to  go  to  one  corner  of  the  room, 

1  Cupp  v.  Com’th,  87  Ky.  35. 

2  Cai'stens  v.  Hanselman.  61  Mich.  426. 

3  See  5  Gr.  Bag,  208.  As  to  the  blindfold  touch  in  witchcraft  trials, 
see  post,  §  1817.  Brattle’s  Letter. 

4  Powell  v.  Parker,  5  Gr.  Bag,  30. 

6  Life  of  L.  81. 

6  Half  a  Century  with  Judges  and  Lawyers,  p.  102. 
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and  the  defendant  to  another  corner,  and  upon  the  judge’s 
giving  the  word,  each  party  to  call  the  dog.  When  Mr. 
Knapp  loosened  his  hold,  the  dog,  instead  of  going  to 
either,  made  a  bee-line  for  the  door.  “  Mr.  Clerk,  said 
the  judge,  “enter  the  case  ‘ Neither  party.’  ” 

In  an  Arkansas  murder  case,  the  accused  denied  having 
been  on  the  spot  of  the  homicide,  or  ever  having  seen  a 
dog  that  was  found  there.  But  the  animal  picked  him 
out  among  a  dozen  men,  and  manifested  great  delight  at 
finding  him. 

In  an  English  case  in  1862, 1 2  to  recover  for  the  bite  of 
a  dog,  alleged  to  be  “  fierce  and  mischievous,”  the  de¬ 
fendant  was  allowed  to  bring  the  animal  into  court  and 
literally  let  him  loose  upon  the  jury.  Doggie  put  on  his 
company  manners,  assumed  a  me-onest-Injun  air,  as 
who  should  say  :  “I  am  occasionally  a  bit  playful,  you 
know — you  understand — 

‘  ‘  1  The  very  head  and  front  of  my  offending 
Hath  this  extent,— no  more,’  ” 

and  completely  won  his  master  s  case.  Cubs  and  cocka¬ 
toos  will  be  introduced  presently." 

(17)  §  335-  Compulsory  Exposure. 

In  an  Iowa  case  in  1877, 3  it  was  held  that  the  court 
might,  on  defendant’s  motion,  compel  the  plaintiff  to 
submit  his  person  to  examination.  In  a  case  from  Indi¬ 
ana  in  1891, 4  a  majority  of  the  Federal  Supreme  Court 
held  that  the  plaintiff,  in  an  action  for  injury  to  the 
person,  cannot  be  compelled  to  submit  to  the  surgical 
examination  in  advance  of  the  trial.  This  was  followed 
in  a  New  York  case  in  1891, 5  and  in  Indiana  in  1891. 6 7 
In  a  murder  case  in  Georgia  in  1881, 5  it  was  held  that 

1  Line  v.  Taylor,  3  Foster  &  F.  731. 

2  §  344. 

3  Schroeder  v.  Chicago,  R.  I.  &  P.  R.  Co.,  47  Iowa,  375. 

4  Union  Pac.  Ry.  Co.  v.  Botsford,  141  U.  S.  250. 

5  McQuigan  v.  Del.,  L.  &  W.  R.  Co.,  129  N.  Y.  50. 

s  Pennsylvania  Co.  v.  Newmeyer,  129  Ind.  401. 

7  Blackwell  v.  State,  67  Ga.  76. 
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tlie  defendant  must  not  be  required  to  stand  up  and  dis¬ 
close  where  his  leg  had  been  amputated.  In  a  murder 
case  in  Nevada  in  1879, 1  a  majority  of  the  court  held  that 
the  defendant  could  not  be  compelled  to  expose  his  arm 
to  determine  if  it  had  tattoo  marks  described  by  a  witness.2 

But  one  cannot  be  compelled  to  make  an  indecent  ex¬ 
posure  to  the  jury.3  A  court  cannot  order  a  woman’s 
person  to  be  examined  by  medical  experts  against  her 
will.4  The  Supreme  Court  of  New  York  in  1874  refused 
to  compel  a  surgical  inspection  of  a  testator’s  widow  who 
alleged  herself  to  be  pregnant  by  him.5 

In  a  trial  in  Alabama  in  1889,  of  a  charge  of  carnally 
knowing  a  girl  eight  years  old,6  refusal  to  compel  her  to 
submit  to  an  examination  of  her  person  by  medical  ex¬ 
perts,  a  month  after  the  occurrence,  was  approved.  In 
an  Alabama  case  in  1881, 7  the  fact  that  an  ignorant 
woman,  charged  with  destroying  her  infant,  consented 
to  an  inspection  of  her  person  by  physicians,  was  held 
not  to  be  confession,  although  the  examination  resulted 
in  criminal  disclosures.  In  a  New  York  infanticide  case 
in  18 73, 8  the  court  rejected  testimony  of  physicians  that 
they  had  examined  the  defendant,  and  found  (from  her 
breasts,  etc.)  that  she  had  been  delivered  of  a  child  two 
or  three  weeks  previously;  it  was  clearly  unconstitu¬ 
tional.  She  was  acquitted. 

In  an  Indiana  case  in  1889, 9  for  slander  in  charging 
an  unmarried  female  under  twenty-one  years  old  with 
having  been  pregnant  and  having  had  an  abortion,  it 

1  State  v.  Ah  Chuey,  14  Nev.  79. 

2  But  compare  Atchison,  T.  &  S.  F.  R.  Co.  v.  Tliul  (1883),  29  Kan. 

466. 

8  Brown  v.  Swineforcl  (1878),  44  Wis.  282;  Page  v.  Page  (1883),  51 
Mich.  88. 

4  Roberts  v.  Ogdensburgh  &  L.  C.  R.  Co.  (1883),  29  Hun,  154. 

5  Rollwagen’s  Will,  10  Alb.  L.  J.  3.  (The  point  does  not  seem  to 
have  gone  up  on  the  appeal.  Compare  Rollwagen  v.  Rollwagen,  63  N. 
Y.  504  ;  48  How.  Pr.  289.) 

6  MoGuff  v.  State,  88  Ala.  147. 

7  Spicer  v.  State,  69  Ala.  159. 

8  People  v.  M’Coy,  45  How.  Pr.  216. 

9  Kern  v.  Bridwell,  119  Ind.  226. 
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was  held  that  the  defendant  could  not  require  her  to 
submit  her  person  to  examination  by  medical  experts  ; 
one  who  circulates  slanderous  charges  must  be  able  to 
substantiate  them  without  asking  aid  of  the  court  to 
invade  her  privacy.  The  Supreme  Court  opined  that  the 
Circuit  judge  was  not  ungracious.  A  verdict  for  her  for 
$8,000  was  reduced  to  $2,000  by  his  order  to  remit. 

In  re  Phryne — but  let  that  pass  ;  the  common  version 
of  the  case  is  erroneous.1 

(18)  §  336.  Mimicry— Masked  Burglar’s  Voice. 

In  a  Massachusetts  case  in  1817, 2  where  the  cashier  of 
the  Northampton  Bank  identified  a  masked  burglar  by 
his  voice,  it  was  held  incompetent  in  rebuttal  for  the  de¬ 
fendant  not  under  oath  to  repeat  something  in  the  pres¬ 
ence  of  the  jury.  But  compare  the  case  in  Pennsylvania 
in  1886,  of  the  murder  of  the  Quaker,  Sharpless  ;3  also  the 
Holyoke  burglary  case  already  noted,  supra .”4 

§  337.  “  Old  Arm  Chair  ”  Sung  under  Oath— Fiddling. 

Horne  Tooke's  proposal 5  to  hum  in  court  a  treasonable 
tune,  was  nothing  very  wild.  In  a  case  in  the  Federal  Cir¬ 
cuit  Court  at  Baltimore,6  it  appeared  that  Reed,  of  Boston, 
had  copyrighted  the  air  to  the  song  known  as  the  Old  Arm 
Chair,  and  claimed  that  Carusi,  of  Baltimore,  in  adapt¬ 
ing  the  words  to  a  similar  air,  had  infringed.  Although 
the  witnesses  were  musicians  there  was  not  much  harmony 
in  the  testimony.  Thereupon  Chief  Justice  Taney  al¬ 
lowed  John  Cole,  a  professional  singer,  to  be  sworn  and  to 

1  According  to  3  Smith,  Die.  Gr.  &  R.  Biog.  359,  the  facts  were 
simply  these :  Phryne,  daughter  of  Epicles,  was  noted  for  beauty  of 
form  and  feature.  She  was  the  model  of  the  Venus  Andyomene  of 
Apelles,  and  of  the  Cnidian  Venus  of  Praxitales.  She  acquired  so  great 
wealth  that  she  offered  to  rebuild  the  walls  of  Thebes,  if  only  allowed  to 
put  thereon  this  inscription  :  “  Alexander  destroyed  them,  but  Phryne, 
the  lietaira,  rebuilt  them.”  The  orator  Euthias  brought  a  capital  charge 
against  her.  Hyperides,  who  defended  her,  finding  her  judges  inex¬ 
orable,  uncovered  her  breast,  and  thus  ensured  her  acquittal. 

2  Com’th  v  Scott,  123  Mass.  222.  8Com’th  v.  Johnson,  115  Pa.  369. 

4  §314.  s  Post,  §  1782. 

(■  Deed  v.  Carusi,  8  Alb.  L.  J.  36. 
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sing  the  two  songs  to  the  jury.  The  jurors,  plain,  solid 
(perhaps  stolid)  men  of  the  State  of  the  author  of  The  Star- 
Spangled  Banner — by  the  way,  Key  was  a  brother  of 
Taney’s  wife — they  listened  to — 

“  I  love  it,  I  love  it,  and  who  shall  dare 
To  chide  me  for  loving  that  old  arm  chair  !  ” 

ana  being  unable  to  distinguish  between  the  two,  gave 
their  verdict  for  the  plaintiff. 

Henry  Phillips,  the  vocalist,  in  his  “Recollections,” 
gives  an  amusing  episode  in  the  trial  of  an  English  suit 1 
upon  the  copyright  of  the  song  :  ‘  ‘  The  Fine  Old  English 
Gentleman.”  Tom  Cooke  (composer  of  “Love’s  Ritor- 
nella  ”  and  musical  director  of  Drury  Lane  Theater)  was 
on  the  witness-stand,  and  on  request  of  counsel,  played 
the  song  upon  a  violin.  The  judge  then  asked  with  sur¬ 
prise  :  “Is  that  all?”  (Tom)  :  “It  is,  my  Lord.” 
(Judge) :  “  Well,  that  appears  to  be  very  simple  and 
easy.”  (Tom — holding  out  the  bow  and  violin) :  “It  is. 
Will  your  Lordship  try  it  ?  ”  [Roars  of  laughter.  ]  (Usher) : 
“  Si-lence  !”  (Counsel)  :  “Now,  Mr.  Cooke,  is  that  which 
you  have  just  played  a  melody?”  (Tom):  “Well,  I 
really  don’t  think  it  is.  The  first  part  is  merely  ascend¬ 
ing  the  scale,  and  the  few  bars  afterwards  I  don't  think 
amount  to  a  melody.”  (Counsel):  “  This  is  evading  the 
question.  Do  you  know  what  a  melody  is  ?  ”  (Tom)  : 
I’m  an  Irishman,  and  I  think  I  do.”  (Counsel)  :  “Well, 
define  it.”  (Tom):  “Define  what?”  [Both  parties 
were  now  in  a  passion.)  (Counsel)  :  “  Define,  sir,  what 

is  a  melody.”  (Tom):  “It’s  impossible.”  (Counsel): 
“Can  you  decline  a  verb,  sir  ?  ”  (Tom)  :  “I  think  I  can.  ” 
(Counsel):  “Do,  then.”  (Tom):  “  I'm  an  ass.  He’s  an 
ass.”  [Pointing  to  the  barrister.]  “You  are  an  ass.” 
[Roars  of  laughter  in  which  the  judge  joined.]  (Counsel)  : 
“  Let  that  witness  stand  down.”  The  jury  found  for  Mr. 
Pm’d ay,  who  thus  became  sole  possessor  of  “The  Fine 
Old  English  Gentleman.” 

1  Purday  v.  Mori,  Our  Fam.  Songs,  p.  435. 
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§  338.  Fac-simile  of  Linkhaw’s  Voice. 

In  a  case  in  North  Carolina  in  1873, 1  on  the  trial  of  an 
over-zealous  brother,  with  loud  and  dissonant  voice,  upon 
the  charge  of  disturbing  religious  worship,  by  his  persist¬ 
ently  singing  contrary  to  the  presiding  elder’s  admoni¬ 
tion,  a  witness  who  was  a  good  mimic  convulsed  every¬ 
body  by  his  testimony  ;  giving  a  sample  stanza.  But 
Brother  Linkhaw  won  the  cause  on  appeal,  on  the  ground 
of  want  of  proof  of  intention  to  disturb.  Evidently  the 
clerk  below  failed  to  send  up  the  “  exhibit.”  And  doubt¬ 
less  Brother  Linkhaw  thereupon  raised  a  paean  and  kept 
it  up  ad  libitum  and  da  capo  : 

“  Be  it  my  one  great  business  here 
To  make  my  calling  sure.” 

So  one  may  squall  in  meeting  and  call  it  singing  if  he 
is  sincerely  devout,  and  a  bit  deaf  and  blind  to  the  effect. 

The  following  extracts  are  from  Irving  Browne’s 
pleasantly  rhymed  report  of  the  case  : 2 

“  In  North  Carolina’s  health-inspiring  woods 
Lived  the  defendant,  poor  in  wordly  goods, 

But  full  of  grace,  an  exemplary  man 
As  ever  lived  since  Methodists  began. 

Upon  acquaintance  ’twas  apparent  soon 
Nature  denied  to  him  the  sense  of  tune, 

And  though  the  forests  there  with  pine  are  rich, 

’Twas  vain  to  him — he  couldn’t  get  the  pitch. 

In  church  he  warbled  with  enthusiasm, 

Infecting  every  hearer  with  a  spasm. 

His  fault  was  worsened  by  his  holding  on 
After  the  other  vocalists  had  done, 

And  so,  in  many  a  fervid  winding  bout 

He  showed  them  1  linked  sweetness  long  drawn  out,’ 

And  with  a  voice  stentorian  he  sang 

Until  the  dim  aisles  of  the  tar  woods  rang, — 

Not  with  the  understanding,  but  with  spirit, 

As  if  he  Avished  the  heathen  world  to  hear  it.  .  .  . 

A  witness  being  called,  with  lungs  inflated, 

The  manner  of  his  singing  imitated, 

1  State  v.  Linkhaw,  69  N.  Car.  214. 

2  Gr.  Bag,  209. 
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Producing  inextinguishable  laughter 

That  shook  the  court-house  to  the  highest  rafter, 

Convulsing  judge,  spectators,  bar  and  jury, 

Till  some  lay  down  and  rolled  in  comic  fury. 

This  testimony  wrought  a  quick  conviction  ; 

But  on  appeal  it  met  with  interdiction  ; 

For  there  was  no  pretense  that  he  intended. 

The  worship  to  disturb  ;  he  thought  he  blended 
Most  scientifically  with  the  rest, — 

In  short,  he  always  did  his  ‘  level  best.’  .  .  .” 

A  similar  case,  according  to  a  correspondent  of  the 
New  York  Times,  occurred  in  England  in  1879.  In  a  con¬ 
gregation  at  Hampstead  there  was  a  lady  who  annoyed 
the  choir  by  singing  very  shrill  and  attenuated  on  high 
notes,  and  who,  on  being  remonstrated  with  by  the  pastor, 
Mr.  Burnaby,  retorted  that  it  was  her  duty  to  sing,  and 
she  should  do  her  duty.  The  magistrates  gave  her  a 
month  to  stop  in  ;  if  she  did  not  then  cease,  she  was  to 
be  fined  £5. 

(19)  §  339.  Things  in  Evidence— Watch’s  Date. 

As  to  inanimate  witnesses  there  seems  to  be  no  limita¬ 
tion  to  the  admissibility  of  evidential  exhibits,  so  long  as 
they  are  pertinent  and  instructive.  Sometimes,  indeed, 
a  watch  or  other  object  discloses  altogether  too  much  fact 
for  the  convenience  of  the  party  introducing  it.  A  local 
parish  paper1  stated  that  “in  a  recent  suit  in  London 
brought  by  the  wife  of  a  scion  of  one  of  the  noble  fami¬ 
lies  for  a  judicial  separation  from  a  husband  who  was 
shown  to  have  been  guilty  of  the  most  cruel  treatment, 
the  defendant  sought  to  break  the  force  of  the  evidence 
against  him  by  the  testimony  of  a  servant  to  improper 
conduct  on  the  part  of  his  wife.  One  of  the  incriminat¬ 
ing  statements  was  that  his  wife’s  watch  had  been  found 
in  the  sleeping-room  of  the  gentleman  whom  it  was  sought 
to  involve.  But  the  opposing  counsel  instantly  put  on  the 
stand  the  jeweler  who  sold  the  watch,  who  testified  that 
at  the  date  alleged  it  had  not  yet  been  sold,  and,  if  we 
remember  rightly,  had  not  yet  been  made.” 

1  The  D.  S.  Tidings,  Boston  Highlands,  Oct.,  1893. 
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§  340.  Mrs.  Robinson’s  Diary— Ostler’s  Will  on  Door. 

As  to  diaries,  etc.,  in  an  English  divorce  case  in  1858, 1 
the  accused  wife’s  diary  was  admitted  in  evidence  against 
her,  showing  unfounded  imaginations  and  exaggerated 
statements  as  regarded  her  intercourse  with  the  other 
sex.  These  her  counsel  attributed  to  uterine  insanity. 
The  court,  Chief  Justice  Cockburn  presiding,  refused  to 
add  anything  to  the  actual  statements  by  the  way  of  in¬ 
ference,  as  it  would  have  done  had  they  been  established 
by  independent  evidence  ;  and  as  they  fell  short  of  a 
direct  confession  of  the  act  of  adultery,  the  petition  was 
dismissed. 

Dickens  mentions  an  English  ostler’s  will  as  chalked 
on  a  stable  door.  In  New  England,  a  large  door  was  pro¬ 
duced  in  court  as  a  book  of  original  entry. 

§  341.  Building  Materials— Boxing  Gloves— Compost. 

In  a  New  York  case  in  1886, 2  an  indictment  for  man¬ 
slaughter,  the  killing  of  Louis  Walters  by  negligence  in 
using  bad  building  materials,  specimens  of  the  brick  and 
mortar  taken  from  the  ruins  were  held  admissible.  So 
also  in  Pennsylvania  in  1880,  paving  stone  ;  and  in  Massa¬ 
chusetts,  in  1831,  shingles.3  In  an  arson  case  in  1850, 
a  charred  board  from  a  privy.4 

But  it  was  otherwise  held  in  West  Virginia,  in  1886, 
as  to  a  sample  of  Swiss  cheese  sold  ;5  and  in  Vermont  in 
1884,  as  to  boxing-gloves  in  a  prize-fight.6 

In  a  Connecticut  case  in  1883,  in  which  Chief  Justice 
Park  was  a  plaintiff,  on  the  question  whether  compost  is 
(like  manure)  to  be  left  as  part  of  the  realty,  a  box  of  it 
was  exhibited  in  court.7  Dogberry  would  have  called  the 
comparison  .  .  . 


1  Robinson  v.  Robinson,  1  Swab.  &  T.  362. 

2  People  v.  Buddensieck,  103  N.  Y.  487. 

3  Morton  v.  Fairbanks,  11  Pick.  368. 

4  Com’th  v.  Betton,  5  Cush.  427. 

5  ITood  v.  Bloch,  29  W.  Ya.  244. 

6  State  v.  Burnham,  56  Vt.  445. 

1  28  Alb.  L.  J.  202. 
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§  342.  Bullets— Diagram. 

In  a  Georgia  murder  case  in  1882, 1  bullets  extracted 
from  the  body  of  Ward,  the  victim,  were  held  admissible.2 
Moon’s  counsel  desperately  objected  to  a  diagram  of  the 
locality  of  the  homicide  having  red  lines;  it  was  “sug¬ 
gestive  of  blood,  and  tended  to  inflame  the  jury.”  But 
the  Supreme  Court  overruled  the  objection  ;  Judge  Speer 
remarking:  “The  scene  and  circumstances  attending 
this  terrible  tragedy  in  the  simple  recital  of  the  eye-wit¬ 
nesses  is  presented  in  colors  of  deeper  stain  than  the  mere 
sketches  of  red  lines  upon  the  diagram  exhibited.” 
(When  Moon,  who  was  drunk,  started  to  use  the  gun, 
Ward  seized  it,  but  let  go  on  Moon’s  promising  not  to 
shoot,  which  promise  Moon  violated  soon  as  Ward  had 
retreated  fifteen  steps.) 

§  343.  Boot  Indented — Wax  Impression— Identifying  Cattle. 

In  a  Texas  suit  in  1888, 3  by  a  boy  for  running  a  car- 
wheel  over  his  foot,  it  was  held  error  not  to  allow  the 
jury  to  see  his  boot  with  the  indentations.  Compare  an 
Iowa  case  in  1890, 4  as  to  catching  a  foot  between  rails. 

In  a  New  York  case  in  1887, 5  it  was  held  that  a  wax 
or  plaster  impression  of  the  mouth  of  a  horse  (together 
with  a  veterinary  college  chart  showing  the  mouth  for¬ 
mation  at  different  ages)  was  admissible  to  prove  his  age. 
It  was  a  suit  for  a  breach  of  warranty  that  the  horse  was 
kind,  sound,  and  eight  years  old,  when,  as  the  plaintiff 
alleged,  the  horse  was  in  fact  sixteen  years  old. 

In  a  Boston  suit  over  the  ownership  of  a  cow,  a  wit¬ 
ness  testified  that,  as  she  was  in  the  habit  of  straying,  he 
inserted  under  a  little  slip  in  the  skin  of  her  right  fore 
shoulder  a  coin  of  the  date  of  1845.  The  jury  and  a  sur¬ 
geon  were  sent  to  view  the  cow,  and  found  the  coin  as 
stated,  thus  perfectly  identifying  her. 

1  Moon  v.  State,  G8  Ga.  687. 

2  Compare  a  murder  case  in  Tennessee,  in  1842,  Kirby  v.  State,  3 
Humph.  289,  as  to  a  bullet  mold. 

3  Haysv.  Gainesville  St.  Ry.  Co.,  70  Tex.  602. 

4  Brooke  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  81  Iowa,  504. 

5  Earl  v.  Lefler,  46  Hun,  9. 
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The  “  Laws  of  New  England”1  had  a  provision  that 
“  if  a  beast  kept  for  hire  die  or  be  hurt,  or  be  driven  away, 
no  man  seeing  it,  then  oath  shall  be  taken  of  the  keeper, 
that  it  was  without  his  default,  and  it  shall  be  accepted. 
But  if  the  beast  be  torn  in  pieces,  and  a  piece  be  brought 
for  witness,  it  excuseth  the  keeper.”  In  a  larceny  case 
in  Missouri,  in  1891, 2  there  were  introduced  pieces  of  a 
cow’s  ears  and  dewlap,  to  fit  the  hide  sold  by  the  defend¬ 
ant  and  to  show  mutilation  of  the  marks  and  brands. 

§  344.  Cub  Lion— Elephant— Cockatoo. 

The  New  York  Tribune  in  1870  told  that  in  the  Supe¬ 
rior  Court  at  Cincinnati  in  a  case  of  replevin  of  a  lioness 
and  her  cubs,  it  was  contended  that  the  cubs  had  been 
appraised  at  too  high  a  figure.  The  court  caused  one  cub 
to  be  brought  in  on  a  subpoena  duces  tecum  and  decided 
there  had  been  an  overvaluation. 

In  an  English  case  in  1879,  in  the  Exchequer  Division,3 
it  appeared  that  a  lady  visiting  the  Nubian  Encampment 
at  Alexandra  Palace  in  a  wagonette  was  injured  by  her 
pony  taking  fright  at  a  baby  elephant.  On  the  defend¬ 
ant’s  motion  Baron  Pollock  permitted  the  elephant  to 
enter  the  court-room  with  bells  on  its  head,  or,  as  the 
baron  expressed  it,  “  come  to  offer  his  apology  in  person.” 
The  result  was  an  adjustment  of  the  controversy. 

The  London  Law  Journal  mentions  the  suit  of  a 
butcher  against  a  widow  for  killing  a  cockatoo.4  He  in¬ 
sisted  that  he  mistook  the  bird  for  an  owl.  Its  mate  was 
brought  into  court  and  screamed  :  “Shut  up!”  “Shake 
hands  !  ”  Irving  Browne,  adverting  to  the  elephant 
and  cockatoo  cases,  facetiously  remarks  that  ‘  ‘  wicked 
men  would  doubtless  say  that  the  parrot  with  its  garrul¬ 
ity  felt  more  at  home  among  the  lawyers  than  the  ele¬ 
phant  with  its  sagacity.”  Dogs’  aid  of  trial  has  already 
been  noted.6 

1  London,  1641,  chap.  6,  §  5. 

2  State  v.  Crow,  107  Mo.  341. 

8  Thurman  v.  Bertram,  20  Alb.  L.  J.  151. 

i  Wolfe  v.  Jones,  Wharton.  6  §  334. 
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A  Turk  from  Mott  Street,  New  York,  was  taken  into 
court  at  Harlem,  accompanied  by  a  huge  bear,  which  he 
led  by  a  light  chain.  He  had  been  arrested  for  leading 
the  beast  through  the  streets.  The  bear  stood  before  the 
bar  on  his  hind  legs,  and  his  master  put  him  through  a 
series  of  tricks  to  show  the  judge  that  he  was  perfectly 
docile.  Both  prisoners  were  discharged. 

§  345.  Photographs. 

Photographs  are  admissible  on  a  question  of  identity 
of  person  ;  1  or  of  a  dead  body  ;  2  or  to  show  the  con¬ 
dition  of  one’s  back  three  days  after  an  assault  ; 3  or  to  test 
the  genuineness  of  one’s  alleged  handwriting  ; 4  or  of  the 
face  of  one  who  died  of  consumption  soon  after  the  life- 
policy  was  issued  ; 5  or  of  public  documents  on  file  at 
Washington,  upon  the  usual  authentication.6  In  a  copy¬ 
right  case  in  a  Federal  court  in  New  York  in  1868, 7  photo¬ 
graphic  fac-similes  of  a  San  Francisco  theater  program 
were  used.  But  photographic  copies  of  the  instrument 
sued  on  are  only  secondary  evidence.8  In  a  case  in  the 
Federal  Supreme  Court,9  on  the  question  whether  in 
photographing  several  persons  sitting  in  a  row,  the  outer 
images  will  be  as  vivid  and  correct  as  those  in  the  center, 
the  experiment  was  ordered  and  made  in  open  court. 

§  346.  Bringing  out  Invisible  Signatures. 

A  case  in  a  Cincinnati  Federal  court  in  1893, 10  involv¬ 
ing  the  title  to  1,500  acres  of  valuable  farm  lands,  turned 
on  the  point  whether  a  deed  made  seventy-five  years  ago 
had  five  signatures  or  only  four.  The  deed,  yellow  and 
discolored,  showed  traces  of  four  signatures  with  a  space 

1  Ruloff  y.  People,  45  N.  Y.  213. 

2  Udderzook’s  Case,  76  Pa.  340. 

3  Reddin  v.  Gates,  52  Iowa,  213. 

4  Marcy  v.  Barnes,  16  Gray,  161. 

6  Washington  L.  Ins.  Co.  v.  Scliaible,  1  W.  N.  Cas.  Pa.  369. 

6  Leathers  v.  Salvor  Wrecking  &  Transp.  Co.,  2  Wood,  680. 

7  Daly  v.  Maguire,  6  Blatchf.  137. 

8  Eborn  v.  Zimpleman,  47  Tex.  503  ;  Howard  v.  Russell,  75  Tex.  171. 

9  Anon.,  12  Alb.  L.  J.  149. 

10  Anon.,  Indianap.  Jour. 
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where  there  might  have  been  a  fifth,  but  no  trace  of  it. 
By  order  of  court  the  clerk  took  it  to  an  expert  photo¬ 
grapher.  The  negative  revealed  traces  of  the  missing  sig¬ 
nature,  and  upon  tenfold  enlargement  the  entire  name 
became  as  plain  as  when  first  written. 

The  Albany  Law  Journal 1  reports  that,  upon  the 
question  of  forgery  of  the  certification  of  a  bank  check, 
Judge  Dykman  allowed  the  Supreme  Court-room  to  be 
darkened  and  Prof.  Combs  with  a  calcium  light  magic 
lantern  to  throw  an  image  from  a  photographic  negative 
of  the  check  upon  the  wall,  to  show  that  the  writing 
was  free  and  flowing  and  not  the  labored  and  retouched 
signature  characterizing  forgeries.  The  jury  found  the 
signature  to  be  genuine,  although  the  teller  swore  it  was 
not  his  certificate. 

§  347.  Microscopic  Negatives— Bread — Raised  Check. 

Dr.  Wharton 2  tells  us  that  in  a  case  in  a  N.  Y.  Federal 
court  in  1S74,3 — a  bill  to  enjoin  infringement  of  a  patent 
upon  a  new  pulverulent  acid  for  bread-raising, — the  de¬ 
fendants  introduced  President  Henry  Morton  (of  the 
Stevens  Inst.  Tech.,  Hoboken),  an  expert  in  photo¬ 
graphy,  who  deposed  to  having  made  microscopic  photo¬ 
graphs  of  like  sections  of  both  varieties  of  bread  ;  and  the 
negatives  and  positive  prints  were  received  and  filed  as 
exhibits.  So  also  in  a  case4  as  to  embossed  lines  on  writ¬ 
ing  paper  ;  and  in  a  case 5  as  to  alteration  of  a  check  from 
$100  to  $1, 500  ;  the  magnified  photographs  showing  (what 
was  invisible  in  the  original)  traces  of  the  original  “one” 
under  the  new  “  fifteen.” 

§  348.  Appellate  Kodak  and  Phonograph. 

It  has  been  prophesied  that  the  day  is  not  far  distant 
when  counsel  at  the  trial  court,  desirous  to  reserve  points 
for  the  Appellate  Court,  will  be  allowed  to  utilize  the 

1  Anon.,  13  Alb.  L.  J.  407. 

2  Evid.  3d  ed.  676,  note. 

8  Rumford  Chem.  Works  v.  Hecker,  11  Blatclif.  552. 

i  Cone  v.  Porter,  Wharton,  Evid.  §  676  n. 

6  Funcke  v.  N.  Y.  Mut.  L.  Ins.  Co.,  Ibid. 
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kodak  and  the  phonograph  to  retain  the  tones  of  voice  in 
the  witness’s  answer,  and  also  the  expression  of  his 
countenance.  It  might  reform  some  of  the  followers  of 
Sergeant  Buzfuz,  to  be  conscious  that  a  kodak  or  phono¬ 
graph  is  playing  recording  angel  at  him.1 

A  law  journal,  in  1887, 2  stated:  “A  new  form  of 
‘  shadowing  ’  by  detectives  has  been  developed  on  a  trial 
for  divorce  in  Jersey  City.  The  detective  not  only  fol¬ 
lowed  the  suspected  wife  and  her  alleged  paramour  to  the 
‘  Elysian  Fields  ’  —strange  misnomer  for  them  ! — but  took 
instantaneous  photographs  of  them  in  various  positions. 
Doubtless  the  parties  showed  a  ‘  cheerful  expression.  ’  ...” 

§  349.  Localities— Lenses’  Deceptive  Perspective. 

In  an  Illinois  case  in  1881, 3  against  a  city  for  injuries 
from  neglect  of  a  bridge  railing,  stereoscopic  views  of  the 
locality  were  held  admissible. 

In  a  New  York  suit  in  1893, 4  for  personal  injury  from 
a  defect  in  a  highway,  namely,  a  long  standing  (or  lying) 
mud-hole,  the  defendant  town  put  in  a  photograph 
making  it  appear  not  much  of  a  depression.  Witnesses, 
however,  swore  that  it  was  over  ten  feet  long,  five  feet 
wide  and  a  foot  deep.  Judge  Rumsey.  referring  to  the 
inability  of  the  lens  of  the  camera  to  correct  variation  as 
does  the  lens  of  the  eye,  said  :  “It  is  like  the  eye  of  a 
baby.  All  of  you  have  seen  a  little  child  reach  for  the 
moon,  utterly  unable  to  distinguish  how  far  off  it  is.  .  .  . 
The  lens  does  not  put  upon  the  negative  precisely  the 
relative  distance  of  things.  .  .  .  According  to  the  photo¬ 
grapher’s  testimony,  the  space  six  or  eight  inches  across 
represents  twenty-three  feet,  and  the  space  three  or  four 
inches  long  represents  150  feet.”  The  jury  found  for  the 
plaintiff,  in  spite  of  the  photograph.5 

1  As  to  detection  of  crime  by  photo-micograpliy,  see  T.  C.  Hepwortlvs 
article,  4  Gr.  Bag,  510. 

2  36  Alb.  L.  J.  322. 

3  Rockford  v.  Russell,  9  Ill.  App.  229. 

2  Harter  v.  Moravia,  5  Gr.  Bag,  480. 

6  See  article  from  the  Photographic  News,  on  “  The  Photograph  as  a 
False  Witness,”  34  Alb.  L.  J.  457. 
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As  to  tlie  objection  that  photographs  may  he  tampered 
with,  see  a  Michigan  case  in  1S7G.1 

§  350.  Face  of  Deceased — Betraying  his  Writ — Learey’s  Like¬ 
ness, 

On  the  trial  of  Walsh  for  the  murder  of  Barbara 
Gronentlial,  the  district  attorney,  in  opening  the  case, 
showed  to  the  jury  a  photograph  of  a  young  girl  as  that 
of  the  deceased.  On  objection  thereto  being  raised,  the 
judge  replied  that  the  act  was  done  and  could  not  be 
recalled.  On  the  appeal,  Walsh’s  counsel,  Mr.  A.  H. 
Dailey,  protested,  with  some  very  interesting  remarks 
on  the  tricks  and  trimmings  of  the  photographic  art.2 

A  photograph  may  “  bear  witness  ”  though  not  a  for¬ 
mal  “exhibit.”  It  is  newspaper  truth  that  A.,  an  Eng¬ 
lish  solicitor,  passing  a  stationer’s  shop,  noticed  a  photo¬ 
graph  of  B..  a  well-known  barrister,  in  wig  and  gown, 
and  in  his  hand  a  paper.  A.  ’s  eye  caught  thereon  the 
name  of  X.,  a  client  of  A.,  who  was  a  notorious  company 
promoter,  and  whose  financial  affairs  had  come  to  grief. 
His  curiosity  was  aroused.  He  bought  the  photography 
and  deciphered  pn  B.’s  brief  enough  to  indicate  that  a 
warrant  was  “out  ”  for  the  arrest  of  X.  In  a  few  hours 
X.  was  out  of  England,  and  has  never  returned.  This 
reminds  of  the  Saratoga  episode  where  the  lady  had 
neglected  to  quite  close  a  curtain  when  the  house  was 
photographed. 

In  a  Massachusetts  bastardy  case  in  1894, 3  Weitz 
jiroved  that  the  mother  had  said  that  one  Learey  was  the 
father  ;  but  his  offer  to  show  the  jury  an  alleged  photo¬ 
graph  of  Learey  was  held  properly  refused,  the  excep¬ 
tions  not  showing  the  child’s  age. 

§  351.  Baby  Exhibits— When  Old  Enough. 

In  a  case  of  seduction  or  of  bastardy,  the  child  may  be 

1  Re  Foster’s  Will,  34  Mich.  21. 

2  See  5  Gr.  Bag,  61, — not  in  the  official  report,  Walsh  v.  People 
(1882),  88  N.  Y.  458.  As  to  the  deceptive  appliances  used  by  photo¬ 
graphers,  see  an  article  from  Tit-Bits,  5  Gr.  Bag,  63. 

3  Farrel  v.  Weitz,  35  N.  E.  Rep.  783  ;  160  Mass.  288. 
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introduced  to  confirm,  by  its  resemblance  to  the  accused, 
the  mother’s  testimony.  Perhaps  a  good  representative 
case  thereon  is  a  North  Carolina  case  decided  in  1888. 1 
A  child  only  three  months  old  has  been  held  to  be  too  im¬ 
mature  for  exhibition  in  court.2  In  an  Indiana  prosecu¬ 
tion  in  1816, 3  for  selling  intoxicants  to  a  minor,  an  infant 
eighteen  years  old  was  held  not  a  proper  exhibit  for 
guess-work.  Otherwise  one  two  years  old.4  In  a  Maine 
bastardy  case  in  1888, 6  it  was  held  to  be  error  to  show  to 
the  jury  a  child  only  six  weeks  old.6 

§  352.  Whistelo  Black,  Baby  White— Comparing  her  Others. 

A  case  before  the  Mayor  of  New  York  City  in  1808  7 
turned  on  the  question  of  credibility  of  the  mulatress 
mother’s  testimony  as  to  the  pre-natal  effect  (in  turning 
the  color  of  the  child  white)  of  the  apparition  of  a  white 
man  with  a  pistol  in  his  hand,  threatening  to  shoot  the 
negro  Whistelo.  The  tilt  between  a  medical  expert  and 
a  cross-examiner  therein  is  amusing  ;  each  being  witty, 
and  each  finding  the  other  as  well  read  up  as  himself. 

In  a  New  York  crim.  con.  case  in  1871, 8  the  plaintiff 
testified  that  his  wife  was  the  mother  of  four  children  by 
him,  and  that  after  the  alleged  criminal  intercourse  she 
gave  birth  to  a  fifth  child.  He  was  asked  what  was  the 
color  of  the  hair  of  the  first  four  children.  It  was  held 
that  it  was  improper  to  permit  the  question  to  be  an¬ 
swered  for  the  purpose  of  inducing  a  comparison  by  the 
jury  between  the  fourth  and  the  fifth. 

§  353.  Putative  Bonapartes. 

In  an  excellent  article  on  “Practical  Tests  in  Evi¬ 
dence,”  9  Irving  Browne  facetiously  remarks  :  “  It  is  my 

1  State  v.  Horton,  100  N.  Car.  448. 

2  State  v.  Danforth,  48  Iowa,  43. 

3  Hunger  v.  State,  53  Incl.  251. 

4  State  v.  Smith,  54  Iowa,  104. 

6  Clark  v.  Bradstreet,  80  Me.  454. 

0  See  Collation  in  Hanawalt  v.  State  (1885),  64  Wis.  84. 

1  Almshouse  Coin’rs  v.  Whistelo,  3  Wheeler  Cr.  Cas.  194. 

8  Petrie  v.  Howe,  4  Thomp.  &  C.  85. 

s  4  Gr.  Bag,  555. 
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belief  that  most  infant  resemblances  are  due  to  the  im¬ 
agination  of  the  observers  or  the  desire  to  compliment 
the  parents.  I  once  saw  a  babe  which  was  the  living 
image  of  the  first  Napoleon  ;  and  if  it  had  been  born 
about  sixty  years  earlier,  and  had  been  put  in  a  basket 
and  left  at  his  door  over  night,  nothing  could  have  con¬ 
vinced  the  jealous  Josephine  that  her  husband,  instead 
of  mounting  barbed  steeds  to  fright  the  souls  of  fearful 
adversaries,  had  been  capering  nimbly  in  a  lady’s  chamber 
to  the  lascivious  pleasings  of  a  lute,  say  in  the  apart¬ 
ment  of  a  Madame  de  Remusat,  or  the  Duchess  of 
Abrantes,  or  some  other  of  the  fool-women  of  the  empire. 
There  can  be  no  doubt  that  ‘  heaven  lies  about  us  in  our 
infancy.’  There  would  be  as  much  sense  in  tracing  a  re¬ 
semblance  between  the  voice  of  the  child  and  that  of  the 
putative  father  as  between  their  faces,  or  rather  more  in 
fact, — for  the  voice  of  infants  is  frequently  more  mature 
than  the  face.  Such  evidence  is  not  good  even  prima 
facie.  ” 

(20)  §  354.  Practice — Oath— Clergy— Perjury. 

Guillaume  Bouche,  a  bookseller  at  Poictiers,  in  the 
sixteenth  century,  wrote  a  book,  in  the  chapter  whereof 
entitled  “  Des  Juges ,  des  avocats,  des  proces  et  plai- 
deursf  he  tells  us  that  a  witness,  on  being  called  to  the 
stand,  held  up  his  left  hand,  and  on  being  corrected  by  the 
judge,  coolly  replied  :  “It  is  all  the  same,  monsieur;  I 
swear  equally  well  with  either.”  Bouche  adds,  as  a  rea¬ 
son  why  the  clergy  are  not  allowed  to  swear  on  the  Gos¬ 
pels,  but  merely  to  place  the  hand  aupy  (ad  pest  us) :  “It 
is  absurd  to  doubt  the  faith  of  those  to  whose  hands  we 
have  confided  all  divine  things.” 

In  Hudibras,  Butler  queries  : 

‘  ‘  He  that  imposes  an  oath  makes  it, 

Not  he  that  for  convenience  takes  it; 

Then  how  can  any  man  be  said 
To  break  an  oath  he  never  made  ?” 

A  Hebrew  client  of  John  S.  Wise  advised  him  :  “If 
you  schvear  dat  Isaac  on  de  Bible,  he  vil  lie  awfully. 
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Schvear  him  on  de  Talmud.”  “  All  right ;  we’ll  do  so.” 
Soon  afterwards  he  returned  and  asked  :  “  Meester  V  ise, 
if  ve  make  dat  Isaac  schvear  on  de  Talmud,  vil  he  make 
me  schvear  on  de  Talmud  too  ?”  “I  think  he  would,  and 
I  could  not  object  to  your  being  sworn  on  the  same  book, 
could  I  %  ”  “  Dat  ish  bad  !  ”  and  he  went  away  sorrow¬ 

ful.  He  soon  returned  again,  and  said  with  deliberation : 
“Meester  Vise!  I  tink  ve  vil  schvear  dat  Isaac  on  de 
Bible.” 

In  a  New  York  case  in  1879, 1  Judge  Danforth  remarked 
that  there  is  no  rule  of  law  which  subjects  the  offender 
to  the  pains  and  penalties  of  perjury  for  departure  from 
truth  in  non-essentials,  however  objectionable  it  may  be 
in  morals. 

It  is  reported  that  some  of  Cromwell's  partisans  were 
so  conscientious  that  in  reciting  the  Lord’s  Prayer,  they 
would  never  say  “  Thy  kingdom  come,”  but  “Thy  Com¬ 
monwealth  come.”  In  Scott’s  “Heart  of  Midlothian,” 
Jeannie  Deans’  refusal  to  swear  to  a  lie  to  save  the  life  of 
her  sister  Effie  has  been  a  favorite  theme  of  casuists  ;  as 
also  has  been  Victor  Hugo’s  making  the  Sister  of  Charity 
tell  a  lie  to  save  the  life  of  Jean  Valjean,  in  “  Les  Miser- 
ables.” 1  2 

The  vulgar  tradition  as  to  the  tendency  of  lawyers 
and  witnesses  to  prevaricate,  reminds  of  a  bit  of  facetiae 
by  the  editor  of  the  Waco  (Tex.)  Day  during  a  political 
campaign  ‘Can  lying  ever  be  justified?’  asks  the 
Louisville  Courier- Journal.  Why,  down  this  way,  if  it 
is  on  the  right  side,  it  can  be  sanctified.”  This  reminds 
of  a  passage  in  Dean  Ramsay’s  “  Scottish  Life  and  Char¬ 
acter.”  Mr.  Shirra,  a  seceding  minister  of  Kirkcaldy, 
was  remarkable  for  his  quaint  and,  as  it  were,  parenthet¬ 
ical  comments  which  he  introduced  in  his  reading  of 
Scripture.  One  Sunday  morning,  when  he  came  to  the 
116th  Psalm  :  “I  said  in  my  haste  all  men  are  liars,”  he 

1  Seymour  v.  Fellows,  77  N.  Y.  178. 

2  See  discussion  of  these  and  other  instances,  in  “The  Life  of  Lives,” 
p.  192. 
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quietly  observed:  “Indeed,  Dauvid,  an  ye  had  been  i’ 
this  parish,  ye  might  liae  said  it  at  your  leisure .” 

§  355.  “Man  of  Straw ’’—Poaching — “Prevaricate.” 

The  Quarterly  Review  gives  the  origin  of  the  expres¬ 
sion,  “He  is  a  man  of  straw.”  It  appears  that  both  in 
ancient  Athens  and  in  Westminster  Hall,  there  were  once 
accustomed  to  walk  persons  with  a  straw  in  one  of  their 
shoes.  An  advocate  meeting  one  would  hand  out  a  fee, 
saying  :  “  Don’t  you  remember  ?  ”  Sometimes  the  fellow 
would  look  at  the  fee  in  silence ;  but  with  an  increase  of 
the  fee,  the  power  of  recollection  would  increase.  “To 
be  sure  I  do.”  “Then  come  into  court  and  swear  it.” 
And  straw-shoes  would  go  in  and  swear  as  coached. 

A  Maine  lawyer,  visiting  a  brother  limb  in  Boston,  was 
lamenting  the  decadence  from  the  “good  old  times”: 
“Ah,  brother  X.,  the  law  isn’t  now  what  it  used  to  be 
when  you  and  I  tried  cases  down  in  Maine.  Why,  now, 
you  may  take  a  witness  and  coach  him  every  day  for  two 
weeks,  and  then  the  damned  fool  will  go  on  to  the  stand 
and  prevaricate.  ” 

§  356.  Impeaching. 

There  are  three  modes  of  impeaching  a  witness  : 
firstly,  by  disproving  his  testimony  ;  secondly,  by  gen¬ 
eral  evidence  of  ill  reputation  for  truth  ;  and  thirdly,  by 
proof  of  self-contradiction.  The  opinion  of  an  impeach¬ 
ing  witness  being  inadmissible,  the  courts  do  not  now 
generally  allow  him  to  be  asked  whether  he  would  be¬ 
lieve  the  reputed  untruthful  witness  under  oath.1  In  the 
Morgan  Masonic  abduction  case,2  it  was  held  that  evi¬ 
dence  of  Gregory’s  bad  character  must  not  be  rebutted 
by  showing  that  the  reports  originated  from  a  particular 
party  of  men. 

It  seems  that,  according  to  the  weight  of  authority,  a 
woman’s  reputation  for  truth  must  not  be  impeached  by 
showing  her  to  be  reputed  to  be  a  common  prostitute, 

1  Phillips  v.  Kingfield,  19  Me.  375. 

2  People  v.  Mather  (1830),  4  Wend.  229,  at  p.  257. 
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although  her  fallen  life  has  been  presumably  inducing 
habitual  deceit.1  Nor  is  evidence  of  lewd  acts  admissible 
against  one  whose  chastity  is  not  in  issue.2 

The  court  must  not  allow  a  party,  even  indirectly,  to 
impeach  his  own  witness.3 

§  357.  Leading  Questions. 

It  was  Lord  Chief  Justice  Langdale  who,  in  defining 
a  leading  question,  said  that  “  All  interrogations  must 
to  some  extent  make  a  suggestion  to  the  witness.  It 
would  be  perfectly  nugatory  to  ask  a  witness  :  ‘  Do  you 
know  anything  about  something  ?  Of  course  what 
would  be  an  effective  suggestion  to  a  bright  witness 
might  avail  nothing  with  a  dull  mind.  The  eccentricities 
of  witnesses  are  as  various  as  the  differences  of  individual 
character.  The  degree  of  tact  of  the  examining  counsel 
is  a  factor  we  may  have  occasion  to  consider  further  on 
in  observing  curious  lawyers.4 

§  358.  Interrupting. 

Russell  S.  Taft  tells  5  that  Judge  Stephen  Royce  of 
Vermont  never  allowed  a  witness  to  be  interrupted  so 
counsel  or  judge  might  write  down  all  said.  After  the 
witness  was  through  he  might  ask  him  to  repeat  what 
he  had  said  on  some  point.  He  deemed  it  more  im¬ 
portant  for  the  jury  to  hear  and  understand  the  witness 
than  for  everything  to  be  written  down  ;  interruption 
would  diminish  the  chance  of  his  being  accurately  under¬ 
stood  by  the  jury. 

§  359.  Cross-examining— Whately— Choate — Brown. 

Archbishop  Whately,  animadverting  on  the  practice 
of  brow-beating  a  witness,  said:  “The  more  the  storm 
blusters,  the  more  carefully  he  wraps  round  him  the  cloak 

1  Com’tli  v.  Murphy,  14  Mass.  387  ;  Spears  v.  Forrest  (bastardy),  15 
Vt.  435. 

2  Parker  v.  Dudley  (1875),  118  Mass.  602. 

8  Cox  v.  Ea.yres  (1883),  55  Vt.  24. 

4  See  Chap.  VIII.  Part  I. 

6  6  Gr.  Bag,  90. 
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which  a  warm  sunshine  will  often  induce  him  to  throw 
off.”  Thus  efficient  court  work  is  not  unlike  efficient 
courtship.  As  Laurence  Sterne  epigrammatically  put  it  : 
“  Courtship  consists  in  a  number  of  quiet  attentions  not 
so  pointed  as  to  alarm,  nor  so  vague  as  not  to  be  under¬ 
stood.”  This  will  be  noted  further  on  in  the  case  of 
David  Paul  Brown,  Daniel  0.  Connell  and  others.1 

George  P.  Marsh  tells  that  Rufus  Choate,  referring 
to  a  celebrated  lawyer  censured  for  excessive  severity  in 
cross-examining,  said  :  ££  He  defends  himself  by  saying 
that  he  is  never  hard  upon  a  witness  unless  he  believes 
the  witness  to  be  lying.  I  think,  ”  added  Choate,  £  £  that 
is  true  ;  but  he  has  a  way  of  making  the  witness  lie  by 
his  very  manner  of  examining  him.” 

Of  a  certain  incident  illustrating  Choate’s  tact,  there 
is  more  than  one  tradition.  Possibly  Chief  Justice  Shaw 
did  interject  a  surprised  exclamation  :  ££  A  what,  sir  !” 
and  Choate  pleasantly  intervene.2  The  common  version 
is,  that  the  colloquy  occurred  on  cross-examination  as 
follows  : — (Choate)  :  ££Wliat  profession  do  you  follow 
for  a  livelihood?”  (Witness):  ££I  am  a  candle  of  the 
Lord — a  minister  of  the  Gospel.”  (Choate):  ££  Of  what 
denomination?”  (Witness):  ££A  Baptist.”  (Choate): 
“Then  you  are  dipped,  but,  I  trust,  not  a  wicked  candle.” 

In  Wilmington,  INT.  Car.,  a  colored  alderman  was 
addressed  by  the  cross-examiner  as  ££  Anthony.”  He  re¬ 
fused  to  answer  till  he  should  be  addressed  as  “Mr. 
Howe.”  The  court  sustained  him. 

In  the  memoir  of  David  Paul  Brown,3  there  is  given 
by  a  juror  the  following  incident  :  “  Mr.  Brown’s  eye  was 
fixed  like  that  of  a  basilisk  on  the  witness  :  £  Were  you 

not  convicted  and  punished  in  the  State  of  Delaware,  for 
a  heinous  crime  V  'Never  !  ’  4 If  I  were  to  strip  up  a 

sleeve  of  your  coat,  and  point  to  the  letter  R.  branded  on 
your  right  arm,  near  the  shoulder,  and  say  this  was  done 
in  Newcastle,  Delaware,  what  answer  would  you  make  V 
The  poor  wretch  was  crushed  ;  his  artificial  courage 

1  See  Chap.  VIII.  Part  III.  2  16  Alb.  L.  J.  312. 

8  Forum,  lxii. 
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melted  away  before  the  fire  of  an  intellectual  eye.  Brown 
gained  his  cause.”  1 

An  Irish  attorney,  on  being  called  upon  by  his  oppo¬ 
nent  to  take  the  witness-stand,  objected,  but  was  com¬ 
pelled  by  the  court.  When  his  opponent  announced  him¬ 
self  through,  he  continued  on.  Thereupon  the  court  was 
prayed  to  send  him  from  the  stand.  Then  came  his  in¬ 
dignant  protest :  “  May  it  plaze  the  Court,  haven’t  I  a 
right  to  cross-examine  meself  ?  ” 

o 

§  360.  “  Creased-cr oss-crooked  Anachronisms.” 

Sometimes  an  answer  on  cross-examination  reminds 
of  the  anachronism  in  a  fresco  in  one  of  the  Houses  of 
Parliament,  representing  the  sailing  of  the  Mayflower  in 
1620,  flying  the  Union  Jack,  which  did  not  come  into  ex¬ 
istence  until  1801.  Or  of  the  twelve  coats  of  arms  in  the 
old  Bible  frontispiece,  with  inscription  of  mixed  fact  and 
fancy  from  the  blessing  of  Jacob  : — 

“  Judah  bare  gules,  a  lion  couchant,  or  ; 

Zabulon’s  black  ship’s  like  to  a  man-of-war.” 

In  a  murder  case  at  Macon,  Ga.,  a  witness  testified 
that  he  saw  the  murder  when  standing  a  hundred  yards 
off.  On  cross-examination  as  to  how  he  knew,  he  said  he 
measured  it  by  paces.  How  many  paces  there  were  he 
could  not  tell,  nor  how  many  feet  there  are  in  a  yard.  In 
a  New  York  case  in  1823, 2  a  witness  testified  that  she  was 
awakened  by  her  daughter’s  exclaiming  :  “  Get  up, 

mother  !  Get  up,  man  !  ”  On  cross-examination  she 
testified  that  her  daughter  was  deaf  and  dumb. 

(Lawyer)  :  1  ‘  What  reason  have  you  for  saying  you 

know  the  plaintiff’s  reputation  to  be  bad  ?  ”  (Witness) : 
“Well,  I  have  met  him  in  places  where  I  should  be 
ashamed  to  be  seen.” 

A  colored  witness  in  a  Georgia  court,  on  being  ad¬ 
monished  to  tell  the  whole  truth,  replied  :  “Well,  you 

1  For  some  of  Mr.  Brown’s  “  Golden  Rules  ”  for  examining  witnesses, 

see  post,  §  472. 

2  People  v.  Bartow,  1  Wheeler,  378. 
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see,  boss,  I’se  skeered  to  tell  de  whole  truth  for  fear  I 
might  tell  a  lie.’’ 

S.  W.  Fullarton  of  New  York,  in  cross-examining  a 
witness  who  had  contradicted  himself  several  times,  asked 
him  how  he  reconciled  certain  statements.  After  a  pause 
came  the  drawled  answer:  “Wa-a-1,  Squire,  I  don’t 
know.  The  fact  is,  I've  such  a  cold  in  my  head  just  now 
that  I  can’t  tell  the  truth.” 

Packard’s  Monthly  says  that  a  lazy-looking  witness 
in  a  Southwestern  court,  after  getting  deeply  involved 
in  contradictory  statements,  when  asked  to  explain, 
simply  yawned,  and  nonchalantly  drawled  out  :  ‘ c  Wal, 
now,  Squire  Blank,  I  don't  know  as  I  care  much  about  this 
case,  anyway.  I  reckon  we’ve  wasted  about  time  enough  ; 
and  I  guess  I’ll  be  pokin’  along  home.”  He  then  added, 
as  if  upon  sudden  thought,  with  a  patronizing  glance  at 
the  judge, — “  Onless  the  jedge  here  thinks  I  can  be  of 
some  sort  o’  use.” 

In  an  action  for  the  price  of  oats  returned  by  the  buyer 
as  not  up  to  sample,  a  witness  having  sworn  that  he  saw 
the  defendant  return  the  oats,  was  asked  :  '£  On  what 
ground  did  he  refuse  to  accept  them  ?  ”  and  answered  : 
“In  the  back-yard.” 

§  361.  Idioms  and  Idiosyncrasies — “Honestly.” 

It  is  impossible  to  consider  the  subject  of  improper 
interrogatories,  form  of  question,  etc.,  without  advert¬ 
ing  to  some  of  the  witness-stand  comedies  constantly 
arising  from  the  stupidity  or  unwillingness  of  the  wit¬ 
ness,  or  from  inadvertence  of  an  attorney  put  to  his  wits’ 
end. 

It  is  newspaper  truth  that  in  Chicago,  on  trial  of  the 
Transcontinental  Company  for  conspiracy,  etc.,  Robert 
T.  Lincoln,  on  the  witness-stand,  was  asked  :  “  Were  you 
in  Chicago,  in  October,  1887  ?”  and  answered  :  “Well, 
really,  I  can’t  say  ;  that’s  the  month  in  which  I  generally 
go  fishing.”  The  questioning  lawyer  replied  :  “  Sorry, 
but  we  can’t  hear  fish  stories  now  ;  ”  and  glanced  at  the 
judge  to  catch  the  approving  effect  of  the  sally.  Where- 
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upon  his  Honor:  “I’ll  hear  almost  anything  that  will 
enliven  this  dry  and  sleepy  case.  Go  ahead  with  your 
tisli  story.” 

Some  witnesses  cannot  leave  behind  them  their  habit¬ 
ual  idioms  of  speech.  The  expression  in  answer  on  cross- 
examination,  “Honestly,  now,”  always  elicits  a  smile 
from  the  jurors  :  especially  if  the  witness’s  manner  in¬ 
dicates  what  Dickens  calls  “  a  sudden  burst  of  confi¬ 
dence.”  The  question:  “  How  many  times  had  you  taken 
a  drink  that  evening  ?  ”  generally  elicits — perhaps  after 
a  series  of  evasions  — the  answer  :  “  Well,  now,  honestly, 

I  don’t  think  ’twas  more  than  twice.”  This  giving,  as  a 
quality  of  “  the  truth,”  an  “  Honestly,  now,”  reminds  of 
the  three  egg-labels  in  a  stall  in  Faneuil  Hall  Market : 
“  Eggs,  20  cts.”  “  Fresh  Eggs,  25  cts.”  “  Strictly  Fresh 
Eggs,  30  cts.” 

It  is  said  that  a  clerk  of  a  Minnesota  court  in  IS 72 
timed  a  witness  by  a  stop-watch,  and  found  that  he  used 
the  phrase  “you  know”  fifty  times  in  three  minutes. 

An  Irish  witness  testifying  before  an  election  com¬ 
mittee,  where  a  house  had  been  set  on  fire  and  several 
voters  burned  to  death,  fell  into  the  proverbial  Yankee 
style  of  answer: — “Do  you  remember  the  election?” 
“Will  Oi  iver  forget  it?”  “'Was  there  any  whisky 
drunk  at  the  house  ?  ”  “Wasn’t  there  plenty  ?  ”  “Was 
the  house  burnt  ?  ”  “  Didn’t  Oi  see  it  in  flames  ?  ” 

In  another  case:  “You  say  you  were  not  born  in 
Cork  ?  ”  “  No  ;  and  be  the  powers,  I  never  will  be  !  ” 

In  a  will  case  in  Indiana,  Tim  Dooley  testified  :  “I 
am  brother  to  Molly  Flaherty,  and  I  am  brother  to  Betty 
Hoolahan.”  “Then,  Mr.  Dooley,  we  are  to  understand 
that  you  are  two  brothers  ?  ”  “  Yis,  Mister  Judge,  aich 

of  my  sisters  had  a  brother.”  1 

In  a  New  York  case  in  1880,  as  to  the  custody  of  a 
child,  to  a  question,  “Your  wife  says  that  on  that  oc¬ 
casion  you  spoke  very  slightingly  to  her  of  her  father  ; 


1  Compare  Pat’s  repartee  to  John  Van  Buren,  as  to  coming  from 
Hudson  “  afoot,”  post,  §  584. 
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what  do  you  say  about  that  ?”  the  husband  nonchal¬ 
antly  answered  :  “  She  might  have  called  it  slightingly, 
— I  did  not.  I  said  that  he  was  the  worst  hen-pecked  man 
I  ever  saw  ;  that  I  thought  he  was  an  old  milk-sop  ;  that 
in  the  presence  of  his  wife  he  didn’t  dare  to  say  his  soul 
was  his  own.” 

On  a  trial  of  some  young  roughs  in  Maine  for  shame¬ 
fully  assaulting  a  peaceable  old  man,  their  attorney, 
cross-examining  him  with  a  sneering,  skeptical  air,  final¬ 
ly  asked  him  :  ‘  ‘  As  you  approached  the  house,  what  was 
said  to  you  by  the  alleged  assailants  ?  ”  The  honest  old 
fellow  answered  :  “  They  didn’t  say  nothin’  ’tall  to  me 
— never  opened  their  heads  ;  all  they  done  was  to  tell 
me,  that,  damn  me,  they’d  knock  the  spots  off  of  me,  and 
trample  me  under  their  feet  and  kill  me  !  That’s  all  the 
threats  or  anything  of  the  kind  I  heerd  !  ” 

It  was  rather  a  naive  witness  who,  when  asked  as  to 
a  certain  spinster:  “What  is  her  reputation  for  truth 
and  veracity  ?”  answered  :  “Well,  Squire,  I  guess  she’d 
tell  the  truth  ;  but  about  her  veracity,  some  say  she 
would,  and  some  say  she  wouldn’t.”  This  reminds  of 
another  witness’s  answer  when  asked  by  her  counsel : 
“And  now,  Mrs.  Smith,  will  you  be  kind  enough  to  tell 
the  jury  whether  your  husband  was  in  the  habit  of 
striking  you  with  impunity  ?  ”  “With  what?”  (Pom¬ 
pously.)  “  With  impunity.”  “He  was,  sir,  nowand 
then  ;  but  he  struck  me  oftener  with  his  fists.”  This  re¬ 
minds  of  the  Bostonese  Hibernian  witness  :  ‘ £  She  was  not 
struck  in  the  fracas,  but  a  little  above  it.” 

Also  of  the  colloquy  (Lawyer)  :  “Now,  Mr.  Jenks, 
had  you  or  had  you  not  had  any  altercation  before 
this  event  you  speak  of?”  (Witness)  :  “To  tell  the 
truth,  we  did  go  into  the  bar,  and  take  something,  but  I 
don’t  think  that  was  the  name  of  it.” 

§  362.  Found  “  Mark  never  meant.” 

Occasionally  a  cross-examination  reminds  of  Ronald’s 
advice  to  Amadine  in  £  £  The  Lord  of  the  Isles,  ’  4  £  as  up 

the  steepy  pass  he  strove  ”  : — 

19 
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“  Oh  many  a  shaft  at  random  sent 

Finds  mark  the  archer  never  meant, 

And  many  a  word  at  random  spoken 

May  soothe  or  wound  a  heart  that’s  broken.” 

H.,  a  Massachusetts  lawyer,  noted  for  the  usually  un¬ 
tidy  condition  of  his  offi.ce,  called  to  the  witness-stand,  to 
prove  the  time  of  a  transaction,  A.,  a  former  student. 
Upon  A.’s  answering  that  he  was  present  thereat,  H. 
blandly  inquired  :  “What  year  was  it?”  A.  dreamily 
answered:  “Oh,  it  was  the  year  you  had  your  office 
swept  out.” 

At  a  trial  in  Bristol,  R.  I.,  a  witness  was  asked  : 
“  What  is  the  reputation  of  the  place  ?  ”  “  That  it  is  a 

rum-shop.”  “Whom  did  you  ever  hear  say  it  was  a 
rum-shop?”  “  I  don’t  recollect.”  (Pompously.)  “And 
yet  you  swear  positively  to  its  reputation?”  “Well, 
Squire,  you  have  the  reputation  of  being  a  very  smart 
lawyer,  but  I  never  heard  any  one  say  so.”  (Lawyer) : 
“  Did  you  see  this  tree  that  has  been  mentioned,  by  the 
roadside?”  (Witness):  “  I  saw  it  very  plainly.”  (Law¬ 
yer):  “ It  was  conspicuous,  then  ?  ”  (Witness):  “It  was 
plain  to  see.”  (Lawyer,  sneeringly)  :  “What  is  the 
difference  between  ‘plain’  and  ‘  conspicuous ’?  ”  (Wit¬ 
ness)  :  “I  can  see  you  plainly  among  the  other  lawyers, 
though  you  are  not  a  bit  conspicuous.” 

“Now,  sir,”  said  an  attorney,  examining  a  medical 
expert,  “  how  long,  in  your  opinion,  can  a  man  live  with¬ 
out  brains?”  “Well,  that  is  a  difficult  question  to  an¬ 
swer  ;  hut  if  I  knew  your  age,  I  could  tell  you  exactly.” 

On  a  criminal  trial  before  Judge  Coxe  in  a  Federal 
court  at  Albany  in  1890,  a  solemn  little  man  was  called 
to  the  stand  to  establish  an  alibi.  He  testified  that  at 
the  time  the  offense  was  committed,  the  defendant  was 
present  at  his  house,  as  also  was  a  Mrs.  Robinson.  There¬ 
upon  lawyer:  “Is  Mrs.  Robinson  here?”  (Witness): 
“No.”  (L. ):  “  Do  you  know  where  she  is?”  (W.)  : 

“No.”  (L.)  :  “Is  she  dead?”  (W.):“Yes.” 

A  lawyer,  notorious  for  his  audacity,  was  cross-examin¬ 
ing  a  medical  expert.  One  question  was  :  “  What  effect 
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would  a  bullet  have  if  it  should  strike  me  here  ?  ”  (Point¬ 
ing  to  his  cheek.)  The  prompt  and  positive  answer  was  : 
“It  would  glance  off.” 

In  an  assault  case,  a  witness  was  asked  :  “  What  kind 
of  a  blow  was  it  ?  ”  and  was  answered:  “  A  blow  of  the  com¬ 
mon  kind.”  “Describe  it.”  “I  can’t.”  The  lawyer 
peremptorily  rejoined:  “You  must.”  The  witness  re¬ 
mained  non-compliant,  until  the  court  decided  that  he 
must  show  the  kind  of  blow.  The  witness  obeyed  by 
knocking  the  lawyer  down.  This  reminds  of  Chief  Baron 
Pollock’s  volunteering  to  box  with  the  barrister  who  had 
called  upon  him  to  urge  him  to  resign,  but  mildly  put  it 
on  the  ground  of  age  and  infirmity.  In  re  bouncing,  the 
barrister  soon  cried  “  Hold  !  enough  !  ” 

In  a  Boston  suit  to  recover  for  being  run  into  by  a 
sleigh  from  behind,  overturning  the  plaintiff’s  sleigh  and 
throwing  him  over  the  dasher,  the  defendant  denied  the 
fact,  and  put  on  a  witness,  requesting  him  to  show  the 
jury  how  far  the  plaintiff  went  over  the  dasher.  The 
witness,  leaning  over  the  bar  of  the  witness-stand,  tipped 
it  over  and  fell  upon  the  floor.  The  counsel  for  the  plaint¬ 
iff  instantly  exclaimed  :  “I  believe  that  is  the  truth  of 
our  case.” 

Jeffreys,  the  Scotch  barrister,  once  blurted  out  at  a 
witness  :  “  Now,  you  fellow  in  the  leathern  doublet,  what 
have  you  been  paid  for  swearing  ?  ”  The  man  looked 
steadily  at  him,  and  said:  “Truly,  sir,  if  you  have  no 
more  for  lying  than  I  for  swearing,  you  might  wear  a 
leathern  doublet  too.”  Sergeant;  Cockle,  in  a  suit  for 
the  rights  of  a  fishery,  asked  a  witness  :  “  Dost  thou  love 
fish?”  “Ay,”  was  the  quick  answer, — “ay,  but  not 
with  Cockle  sctucel 

A  barrister  named  Missing,  in  defending  a  prisoner 
•charged  with  stealing  a  donkey,  was  rather  severe  on  the 
prosecuting  witness,  who  testified  that  he  left  the  donkey 
tied  to  a  gate,  and  on  returning,  it  was  gone.  At  length 
Missing  pompously  asked  :  “Do  you  mean  to  say,  sir, 
that  the  donkey  was  stolen  ?  ”  Promptly  came  answer  : 
“I  mean  to  say,  sir,  that  the  ass  was  Missing .” 
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In  England,  a  north  countryman  on  the  witness-stand 
was  much  annoyed  by  being  mimicked  by  the  cross-ex¬ 
aminer.  Happening  to  pronounce  ‘‘waters”  as  if  “wat- 
ters,”  the  counsel  asked  him  if  in  his  country  they  spelt 
“waters”  with  two  t’s.  “No,”  said  the  witness,  “  but 
they  spell  ‘  manners  ’  with  two  n’s.  ” 

A  New  Hampshire  farmer  was  hurriedly  subpoenaed 
while  gathering  pumpkins  in  a  cart.  He  bore  good- 
naturedly  a  long,  saucy  cross-examination  by  a  red-haired 
but  nearly  bald  lawyer  wearing  a  stiffly-starched,  high 
dickey  ;  one  side  of  which,  in  his  nervous  movements, 
became  turned  down.  The  witness  on  being  dismissed, 
as  he  wrnlked  past  the  inquisitor,  paused,  pointed  to  the 
dickey,  and  drawled  :  “I  say,  Squire,  if  you  don’t  put 
up  that  tail-board,  that  pumpkin  of  yours  will  roll  out.” 

A  cross-examiner  pompously  asked  a  medical  witness  : 
“  What  is  your  business  ?  ”  (Witness)  :  “  My  business  is 
to  do  what  little  good  I  can  to  my  fellow  man.”  (Law¬ 
yer,  shouting)  :  “  But  I  want  something  more  definite 
how  do  you  go  about  your  business  ?  ”  (Witness) :  ‘  ‘  That 
depends  on  the  nature  of  the  case.  For  instance,  if  I 
were  going  to  begin  on  you,  the  first  thing  I  should  do 
would  be  to  advise  you  to  sign  a  temperance  pledge.” 

A  plow-boy  on  the  witness-stand  answered  in  liis 
habitually  loud  voice.  The  cross-examining  counsel  ex¬ 
claimed  :  “What  makes  you  bark  so?”  “Because,” 
answered  the  rustic,  “I  think  I  see  a  thief.” 

§  363.  Greek  Meets  Greek. 

Dickens  tells  us  that  once  when  Grimaldi,  the  famous 
clown,  wras  on  the  witness-stand,  he  was  accosted  by  bar¬ 
rister  Scarlett  (afterwards  Baron  Abinger)  with  :  “  Dear 
me  !  pray,  sir,  are  you  the  great  Mr.  Grimaldi,  formerly 
of  Covent  Garden  Theater  ?  ”  Grimaldi  civilly  replied  : 
“  I  used  to  be  a  pantomime  actor,  sir.”  Sir  James — cer¬ 
tain  English  bipeds  often  have  gentlemanly  titles — 
paused,  leered  in  the  face  of  the  witness,  and  said  :  “And 
so  you  really  are  Grimaldi,  are  you?  (Pausing.)  0  you 
needn’t  blush  !  ”  Grimaldi  answered  :  “I  beg  your  par- 
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don,  sir,  but  you  are  mistaken.  The  flush  which  you 
observe  on  my  face  is  a  Scarlett  one  I  admit,  but  I  assure 


you  that  it  is  nothing  more  than  a  reflection  from  your 
own.” 

A  very  neat  repartee  was  that  of  an  eminent  English 
architect  named  Alexander.  He  had  testified  as  an  ex¬ 
pert,  and  the  cross-examining  counsel  was  pompously 
seeking  to  depreciate  his  opinion.  “You  are  a  builder, 
I  believe  ?  ”  “No,  sir,  I  am  not  a  builder  ;  I  am  an  archi¬ 
tect.”  “Ah!  Well,  builder  or  architect,  architect  or 
builder— they  are  pretty  much  the  same,  I  suppose  ?  ”  “  I 
beg  your  pardon;  they  are  totally  different.  “Oh,  in¬ 
deed.  Perhaps  you  would  state  wherein  this  great  differ¬ 
ence  consists.”  “An  architect,  sir,  conceives  the  design, 


prepares  the  plan,  draws  out  the  specifications-  in  slioi  t, 
supplies  the  mind.  The  builder  is  merely  the  machine; 
the  architect,  the  power  that  puts  the  machine  together 
and  sets  it  going.”  “  Ah,  very  well,  Mr.  Architect,  that 
will  do.  A  very  ingenious  distinction  without  a  differ¬ 
ence.  Do  you  happen  to  know  who  was  the  architect  of 
the  tower  of  Babel  ?  ”  (Promptly  and  condescendingly.) 
“  There  was  no  architect,  sir  ;  hence  the  confusion.” 

In  an  Indiana  divorce  case  in  1873, 1  a  witness,  Eufus 
Magee,  a  son-in-law  of  the  plaintiff,  was  asked  by  the 
plaintiff,  “What  are  your  feelings  toward  your  father- 
in-law  ?  ”  He  answered  :  “  When  I  think  he  is  insane, 
my  feelings  are  more  of  pity  and  charity  ;  when  I  think 
he  is  not,  I  have  no  kind  feelings  towaid  him. 

“  Do  you  think  I  am  insane  now  ?  ” 

“  Yes,  at  this  very  moment.” 

The  Supreme  Court  overruled  the  sixteenth  exception 
that  the  witness  was  allowed  to  testify  that  the  plaintiff 
was  insane:  “The  appellant  by  his  persistent  questions 
called  out  the  opinion.”  And  “it  was  not  the  fault  of 
the  court  ”  that  the  witness  threw  an  ink-bottle  at  the 
“  pressing  ”  examiner. 

A  witness,  who  had  been  cautioned  to  give  a  precise 
answer  to  every  question,  was  asked  on  cross-examina- 
1  Musselman  v.  Musselman,  44  Ind.  106. 
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tion  :  “You  drive  a  wagon?”  “No,  sir,  I  do  not.” 
“  Didn’t  you  a  moment  ago  tell  my  learned  friend  so  ?  ” 
“No,  sir,  I  did  not.”  “On  your  oath,  do  you  not  drive 
a  wagon?”  “No,  sir.”  “Wliat  is  your  occupation, 
then  ? ”  “I  drive  a  horse.” 

In  an  action  for  having  driven  the  plaintiff's  horse  to 
death,  a  witness  was  asked  as  to  the  defendant’s  habit  of 
driving — whether  fast  or  slow.  He  drawled  in  answer  : 
“  Wa-a-1,  when  he  rides  with  them  as  rides  fast,  then  lie 
rides  fast  ;  hut  when  he  rides  with  them  as  rides  slow, 
why  then  he  rides  slow.”  “Now,  sir,  will  you  state 
how  he  rides  when  he  rides  alone?”  “Wa-a-1,  as  I 
never  had  the  pleasure  of  riding  with  him  when  he  was 
alone,  I  don’t  think  I  can  tell.” 

The  Albany  Law  Journal  in  1871  gave  the  following 
dialogue  between  a  fierce  cross-examiner  and  a  non¬ 
chalant  witness  : — “  Sir,  do  you,  on  your  solemn  oath, 
declare  that  this  is  not  your  handwriting  ?”  “I  reckon 
not.”  “Does  it  resemble  your  handwriting?”  Yes, 
sir,  I  think  it  don’t.”  “Do  you  swear  it  don’t?”- 
“Well,  I  do,  old  hoss.”  “That  it  don’t,  in  a  single  let¬ 
ter  f”  “Yes,  sir.”  “Now,  how  do  you  know?” 
“  ’Cause  I  can’t  write.” 

Another  colloquy: — (Bigwig):  “Were  you  not  in 
difficulties,  some  months  ago?”  (Witness):  “No,  not 
that  I  know  of.”  (Bigwig)  :  “Sir,  do  you  pretend  to  tell 
this  court  that  you  did  not  make  a  compromise  with  your 
creditors,  a  few  months  ago  ?”  (Witness) :  “Oh  !  Ah  ! 
that’s  what  you  mean,  is  it  ?  But  you  see  it  was  my 
creditors  who  were  in  difficulties  then,  and  not  I.” 

Another: — (Cross-examiner)  :  “Have  you  ever  been 
bankrupt?”  (Witness):  “No.”  (0.  E.,  pompously): 

‘‘  Now  be  careful.  Did  you  ever  stop  payment  ?  ”  (Wit¬ 
ness)  :  “Yes.”  (C.  E.)  :  “Ah,  I  thought  we  should  get 
it  at  last.  When  did  that  happen  ?  ”  (Witness) : 
“  After  I  paid  all  I  owed.” 

§  364.  Colored  Witnesses. 

(Cross-examiner,  pompously):  “Sir-r!  Were  you 
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not  convicted  for  the  crime  of  non-support  of  jour  wife  ?  ” 
(Colored  witness,  aggressively):  “  Sir-r  !  I  consider  dat 
question  a  slur  upon  de  court.” 

In  Texas,  Jim  Webster,  a  colored  man  of  local  political 
influence,  was  brought  before  Judge  Gregg  on  a  charge 
of  stealing  Spanish  chickens  from  another  negro,  Uncle 
Mose  Johnsing.  Uncle  Mose  testified  to  having  found 
them  in  Jim’s  possession,  and  to  having  identified  them 
by  their  breed.  A  cross-question  was  propounded  by 
Jim’s  counsel  somewhat  pompously  :  “  Suppose  I  tell  you 
that  I  have  in  my  own  yard  half  a  dozen  chickens  of  that 
identical  breed;  what  would  you  say?”  Uncle  Mose 
with  a  grin  answered:  “Well,  boss,  I  should  say  dat 
Jim  Webster  paid  up  your  fee  wid  my  chickens.”  This 
reminds  of  the  reply  of  the  farmer  when  prosecuting  wit¬ 
ness  in  a  case  of  duck-stealing.  After  his  description, 
the  defendant’s  counsel  said:  “  Why  those  ducks  can’t 
be  such  a  rare  breed  ;  I  have  some  very  like  them  in  my 
own  yard.”  “Likely  enough,”  replied  the  farmer,  “  they 
are  not  the  only  ducks  I  have  had  stolen  lately.” 

Jim  Webster  was  being  tried  at  San  Antonio  for  try¬ 
ing  to  bribe  a  colored  witness,  Sam  Johnsing,  to  testify 
falsely.  Said  Lawyer  Gouge,  proceeding  to  cross-ex¬ 
amine  witness  Johnsing:  “You  say  this  defendant 
offered  you  a  bribe  of  fifty  dollars  to  testify  in  his  be¬ 
half?”  “Yes,  sah.”  “Now  repeat  precisely  what  he 

said.”  “  He  said  he  would  git  ’im  fifty  dollars  if  I - ” 

‘  ‘  He  can’t  have  used  those  words.  He  didn’t  speak  as  a 
third  person.”  “No,  sah  ;  he  took  good  keer  dat  dar  was 
no  third  pusson  present.”  “  But  he  spoke  to  you  in  the 
first  person,  didn’t  he?”  “  I  was  the  first  pusson  my¬ 
self.”  “You  don’t  understand  me.  When  he  was  talk¬ 
ing  to  you,  did  he  use  the  words  ‘I  will  pay  you  fifty 
dollars’  ?”  “No,  boss  ;  he  didn’t  say  nuffin’  about  your 
payin’  me  fifty  dollars.  Your  name  wasn’t  mentioned,, 
’ceptin’  dat  he  tole  me  if  eber  I  got  into  a  scrape  dat  you 
was  de  best  lawyer  in  San  Antone  to  fool  de  judge  and 
jury — in  fac’  you  was  de  best  lawyer  in  town  for  coverin’ 
up  any  kind  of  reskelity.”  “  You  can  step  down.” 
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Sometimes  the  colloquy  absorbs  the  humorous  in  the 
pathetic  :  “Was  you  ever  in  prison  ?  ”  “Yes,  sir,  once.” 

“  When  ?  ”  “  In  1863.”  “  Where  ?  ”  “  In— in— in - ” 

(Pompously.)  “Come,  sir,  no  stammering,  out  with  it. 
Where  was  you  in  prison?”  “In — in  Andersonville, 
sir.” 

In  conclusion  of  this  rather  extended  chapter,  a  single 
illustration  of  what  (by  “  ignorant  laymen”)  may  be 
termed  ingeniously  manufactured  evidence  must  suffice. 
Colonel  M.,  an  eminent  Mississippi  lawyer,  was  once 
called  on  to  defend  Mrs.  W.,  charged  with  murdering  her 
grandchild  by  famishing.  Foreseeing  that  conviction 
would  probably  follow  the  testimony  of  (say)  A.,  the 
attending  physician,  famous  both  for  probity  and  for 
enviable  professional  acumen,  M.  delved  into  medical 
treatises,  prepared  a  list  of  nearly  a  hundred  questions 
on  every  conceivably  pertinent  recondite  physiological 
point,  made  three  copies,  successively  interviewed  Doctors 
(say)  B.,  C.  and  D.,  three  rivals  of  Doctor  A.,  in  A.’s 
Alabama  town  (near  Columbus,  Miss.),  and  confidentially 
gave  each  a  copy  with  request  to  familiarize  himself 
therewith  and  be  prepared  not  only  to  testify  thereon  but 
also  to  reply  as  witness  whether  a  practitioner  (e.  g.,  A.) 
unable  to  answer  75  per  cent,  thereof  be  trustworthy 
for  one’s  conviction  of  infanticide.  On  the  trial  A.’s 
testimony  was  clear.  Col.  M.  blandly  began  cross- 
examining :  “Doctor  A.,  as  this  case  evidently  turns 
upon  the  accuracy  of  your  observation  and  opinion,  you, 
of  course,  will  not  object  to  my  asking  a  few  test  ques¬ 
tions  in  physiological  science.”  A.  so  cheerfully  assented 
that  the  prosecuting  attorney  remained  silent.  Poor  A. 
found  fully  75  per  cent,  of  the  interrogatories  to  he  posers. 
B.,  C.  and  D.  were  called,  glibly  displayed  their  erudi¬ 
tion,  and  flippantly  swore  that  any  medical  practitioner 
that  cannot  answer  those  “  easy  elementary  questions” 
is  manifestly  unreliable.  Mrs.  W.  was  acquitted.  But 
Doctor  A.  maneuvered  to  get  a  “friend  ”  to  invite  Col. 
M.,  to  a  social  glass  (or  bottle),  and  the  “  expert  ”  modus 
operandi  was  no  longer  a  secret. 


CHAPTER  VII. 
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§  365.  Jarndyce-Jarndyee. 

One  of  Dickens’s  most  pathetic  characters  is  poor  Miss 
Flite,  the  crazy  chancery  suitor,  who  caged  canary  birds, 
and  called  them  wards  in  chancery,  naming  them  Hope, 
Joy,  Youth,  Peace,  Rest,  Life,  Dust,  Ashes,  Waste, 
Want,  Ruin,  Despair,  Madness,  Death,  Cunning,  Folly, 
Words,  Wigs,  Rags,  Sheepskin,  Plunder,  Precedent, 
Jargon  and  Spinach.  Dickens’s  Bleak-House  descrip¬ 
tion  of  the  English  Chancery  Court,  even  if  an  exaggera¬ 
tion,  is  an  argument  in  behalf  of  the  Reformed  American 
procedure  :  “This  is  the  Court  of  Chancery,  which  has 
its  decaying  houses  and  blighted  lands  in  every  shire  ; 
which  has  its  worn-out  lunatic  in  every  madhouse,  and 
its  dead  in  every  churchyard  ;  which  has  its  ruined 
suitor,  with  his  slip-shod  heels  and  thread-bare  dress, 
borrowing  and  begging  through  the  round  of  every 
man’s  acquaintance ;  which  gives  to  moneyed  might 
abundantly  the  means  of  wearying  out  the  right  ;  which 
exhausts  finances,  patience,  courage,  hope ;  so  over¬ 
throws  the  brain  and  breaks  the  heart ;  that  there  is  not 
an  honorable  man  among  its  practitioners  who  would 
not  give — who  does  not  often  give — the  warning  : 
i  Suffer  any  wrong  that  can  be  done  you  rather  than 
come  here.’  .  .  . 

“A  sallow  prisoner  has  come  up  in  custody  for  the  half- 
dozenth  time  to  make  a  personal  application  ‘  to  purge 
himself  of  his  contempt  ’  ;  which,  being  a  solitary  surviv¬ 
ing  executor,  who  has  fallen  into  a  state  of  conglomera¬ 
tion  about  accounts  of  which  it  is  not  pretended  that 
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he  ever  had  any  knowledge,  he  is  not  at  all  likely  ever 
to  do.  Meanwhile  his  prospects  in  life  are  ended.” 

Passing  the  “little  mad  old  woman  in  a  squeezed 
bonnet,”  with  a  reticule  littered  with  what  she  calls  her 
documents,  we  come  to  Dickens’s  picture  of  a  standard 
chancery  suit.  “  Jarndyce  and  Jarndyce  drones  on. 
This  scare-crow  of  a  suit  has  in  course  of  time  become 
so  complicated  that  no  man  alive  knows  what  it  means. 
The  parties  to  it  understand  it  least  ;  but  it  has  been 
observed  that  no  two  chancery  lawyers  can  talk  about  it 
for  five  minutes,  without  coming  to  a  total  disagreement 
as  to  all  the  premises.  Innumerable  children  have  been 
horn  into  the  cause  ;  innumerable  young  people  have 
been  married  into  it  ;  innumerable  old  people  have  died 
out  of  it.  Scores  of  persons  have  deliriously  found  them¬ 
selves  made  parties  to  Jarndyce  and  Jarndyce,  without 
knowing  how  or  why  ;  whole  families  have  inherited 
legendary  hatreds  with  the  suit.  The  little  plaintiff  or 
defendant  that  was  promised  a  new  rocking-horse  when 
Jarndyce  and  Jarndyce  should  he  settled,  has  grown  up, 
possessed  himself  of  a  real  horse,  and  trotted  away  to 
the  other  world.  Pair  wards  of  court  have  faded  into 
mothers  and  grandmothers  ;  a  long  procession  of  chan¬ 
cellors  has  come  in  and  gone  out ;  the  legion  of  hills  in 
the  suit  have  been  transformed  into  bills  of  mortality  j 
there  are  not  three  Jarndyces  left  upon  the  earth,  per¬ 
haps,  since  old  Tom  Jarndyce  in  despair  blew  his  brains 
out  at  a  coffee-house  in  Chancery  Lane. 

§  366.  HutcAinson-Mackitchinson. 

This  reminds  of  a  passage  in  Scott’s  Antiquary  :  “I 
thought  ye  had  some  law  affairs  of  your  ain  to  look  after  ; 
I  have  ane  myself — a  ganging  plea  that  my  father  left 
me,  and  his  father  afore  left  to  him.  It’s  aboot  our 
back-yard  ;  ye’ll  maybe  liae  heard  of  it  in  the  Parliament 
House,  Hutchinson  against  Mackitchinson  ;  it’s  a  weel 
kenned  plea — it’s  been  four  times  in  afore  the  fifteen, 
and  deil  onytliing  the  wisest  of  them  could  make  of  it, 
hut  just  to  send  it  out  again  to  the  outer  house.  0  it’s 
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a  beautiful  tiling  to  see  how  long  and  liow  carefully 
justice  is  considered  in  this  country. 

s  367.  Litigation’s  Traditional  Procrastination. 

Part  of  a  comic  song,  set  to  the  music  of  “  Malbrook,” 
v.-.as  as  follows  : — 

“  Snail-like  your  cause  is  creeping, 

It  hinders  you  from  sleeping, 

Attorneys  only  reaping, 

For  still  your  cash  they  draw. 

D-R-A-W — draw, 

Is  the  mainspring  of  the  law. 

Misery,  toil  and  trouble 
Make  up  this  hubble-bubble, 

Leave  you  nothing  but  stubble, 

And  make  you  a  man  of  straw. 

L-A-W— law, 

Divides  the  wheat  from  the  straw. 

“  If  you’re  fond  of  pure  vexation, 

And  long  procrastination, 

You’re  just  in  a  situation 
To  enjoy  a  suit  at  law.” 

Arbuthnot,  in  his  political  satire  against  the  Duke  of 
Marlboro’  and  the  War  of  the  Spanish  Succession,  says  : 
“John  Bull  was  flattered  by  the  lawyers  that  his  suit 
could  not  last  above  a  year.  Yet  ten  long  years  did 
Hocus  steer  his  cause  through  all  the  meanders  of  the 
law  and  the  courts.” 

Coleridge  is  said  to  have  improvised  the  lines  : — 

‘  ‘  It  seems  like  stories  from  the  land  of  spirits 
If  any  man  obtains  that  which  he  merits, 

Or  any  merit  that  which  he  attains.” 

And  there  is  in  point  many  a  doggerel  couplet  the 
author  whereof  didn’t  care  to  have  his  name  embalmed 
with  it  ;  e.  g. — 

‘  ‘  Ten  pence  recovered  ;  ten  pounds  spent  in  cost, 

You  say  I’ve  gained  my  suit  ;  I  say  I’ve  lost.” 


3Q0  LEADING  IN  LAW,  ETC.  Chap.  VII. 

§  368.  Chinese  Remedy— Shy  lock— “  999  Years  ’’—Priest 
Pays. 

In  China,  it  is  said,  a  person  approaching  a  mandarin 
with  a  complaint  must  ring  a  gong.  But  the  law  also 
requires  that  if  he  ring  when  he  has  suffered  no  grievous 
wrong  demanding  instant  redress,  he  shall  receive  the 
bastinado  for  his  pains. 

Litigants  of  the  Shylock  ilk  are  numerous.  The 
London  Punch  tells  of  a  man  who  refused  to  accept  a 
lease  for  999  years  because  the  other  party  wouldn’t  throw 
in  the  odd  year.  This  reminds  of  the  sailor's  yarn  illus¬ 
trating  his  objection  to  the  power  permitted  to  sea- 
captains.  “T’other  day  off  coast  of  Africa  a  cap’n  was 
goin’  to  throw  overboard  one  of  the  crew  who  was  dyin’. 
So  the  man  says  :  ‘You  ain't  a  goin’  to  bury  me  alive, 
are  you?’  ‘Oli,’  says  the  cap’n,  ‘you  needn’t  be  so 
jolly  particular  to  a  few  minutes.’” 

In  Paris,  France,  a  stockbroker  sued  the  Abbe  Peyer, 
on  various  Bourse  operations  wherein  the  differences 
amounted  to  5,000  francs.  The  reverend  defendant  came 
into  court  in  his  robes,  and  pleaded  that  stock  gambling 
was  immoral,  and  therefore  the  law  could  give  no  relief. 
The  judge  held  that  a  priest  must  not  be  presumed  to 
have  done  anything  immoral,  and  he  must  pay. 

§  369.  How  Lawyers  Thrive— Bonus  Bone  of  Contention. 

In  a  Yew  Jersey  paper  of  1821,  there  appeared  the 
following  notice  to  the  legal  profession  :  “To  be  sold  on 
the  8th  of  July,  131  suits  at  law,  the  property  of  an 
eminent  attorney  about  to  retire  from  business.  (Note. 
The  clients  are  rich  and  obstinate.)” 

A  client  writing  his  name  “A.  Sch windier,”  his  at¬ 
torney  suggested  that  it  would  be  better  to  write  it  in 
full.  “Yell,  how  much  petter  you  dink  dat  looks?” 
signing  “A  dam  Sch  windier.” 

A  young  lawyer  in  Cincinnati,  in  1870,  reported  the 
following  incident  :  “An  old  negro,  very  much  in  dis¬ 
tress,  came  into  my  office,  and  wanted  to  hear  ‘  what  de 
law  tell  him  on  dat  subjeck.’  He  had  made  a  will, 


Chap.  VII. 


LITIGANTS. 


301 


devising  liis  house  to  a  young  and  enterprising  colored 
man,  who,  without  waiting  for  the  testator  to  die,  sold 
the  house.  The  chief  burden  of  the  old  man’s  complaint 
was,  that  the  house  went  at  too  low  a  figure.  The  pur¬ 
chaser  agreed  to  let  the  vendor  off  from  the  bargain  on 
paying  a  handsome  bonus.  The  old  man  wanted  to  know 
whether  he  was  ‘  boun  ’  to  raise  dat  money.  I  thought 
in  view  of  the  Fifteenth  Amendment  I  was  safe  in  tell¬ 
ing  him  he  wasn’t.” 

§  370.  Penny-wise,  Pound-foolish  Englishmen. 

The  lawyers  used  to  call  the  Chancery  Court  in  the 
time  of  slow  Lord  Eldon,  the  Court  of  Oyer  sans  Ter¬ 
miner  ;  and  the  Rolls  Court  in  the  time  of  the  rushing 
Sir  John  Leach,  the  Court  of  Terminer  sans  Oyer. 

An  English  litigation 1  was  continued  by  the  executors 
of  Twycross  after  his  death.  Although  Grant,  the 
principal  defendant,  conducted  his  case  in  person,  the 
law  costs  had,  in  1877,  reached  £1,000.  The  subject- 
matter  was  £700. 

A  case  in  New  South  Wales  involving  half  a  million 
dollars  (Lloyd  v.  Vickery)  had  in  1881  been  under  way 
seven  years.  The  cross-examination  of  one  witness  before 
a  master  in  chancery  lasted  over  sixty  days.  The  read¬ 
ing  of  the  evidence  on  one  side  took  a  fortnight. 

It  is  said  that  the  land  suit  between  the  heirs  of  Vis¬ 
count  Lisle  and  those  of  Lord  Berkeley  was  begun  in 
1116,  and  terminated  in  1609.  Famous  but  not  very  pro¬ 
longed  was  the  Berkeley  Peerage  case,  decided  in  the 
House  of  Lords  in  1861. 2 

The  Galaxy  tells  that  in  an  English  chancery  suit, 
Narty  and  Duncan  spent  over  $10,000  to  decide  which 
should  paint  a  certain  board.  It  is  said  that  one  potter 
of  Handley  Green,  Staffordshire,  sued  another  for  two 
pounds,  nine  shillings.  The  case  was  in  chancery  from 
1719  to  1760,  when  the  referees,  John  Morton  and  Randle 

1  Twycross  v.  Grant,  L.  R.  2  C.  P.  Div.  469  ;  4  Id.  40  ;  16  Alb.  L.  J. 

124. 


2  8  H.  L.  Cas.  21. 
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Wilbraham,  Esquires,  decided  that  the  plaintiff  was  in¬ 
debted  to  the  defendant  in  the  very  sum  for  which  he 
had  sued,  and  must  pay  the  same  with  1,000  guineas 
costs. 

§  371.  Hog-healthy— Pig-headed  “  Buffaloes  Petter  Vife.” 

On  trial  of  a  farmer,  for  maintaining  a  nuisance, 
namely,  a  piggery,  he  argued  his  own  case  and  summed 
up  as  follows:  “The  neighbors  say,  yer  Honor,  that 
hogs  is  unhealthy  ;  I  say  they  ain’t.  Look  at  me  ;  ain’t 
I  healthy?”  The  meaning  of  the  laugh  that  followed 
lay  “in  the  application.” 

The  Albany  Law  Journal,  nearly  a  quarter  of  a  cen¬ 
tury  ago,  mentioned  that  at  Buffalo,  they  were  having 
a  ten  dollar  law-suit ;  that  the  costs  had  reached  $1,200  ; 
and  that  the  parties  were  just  beginning  to  get  interested 
in  the  case.  Another  journal  stated  that  a  Buffalonian 
was  expelled  from  a  benevolent  society  for  refusing  to 
pay  a  fine  of  twenty-five  cents.  He  sued  out  a  manda¬ 
mus  and  was  restored  to  the  privilege  of  exercising  ben¬ 
evolence.  Whether  the  sweets  of  hearty  fraternization 
were  a  logical  sequence  is  not  recorded. 

A  litigant  of  a  more  philosophical  sort  was  a  Dutch 
farmer  in  Erie  County.  He  had  sued  a  railway  company 
for  killing  his  wife,  laying  the  ad  damnum  at  $5,000. 
After  lapse  of  some  months,  he  walked  into  the  office  of 
the  defendant  company’s  counsel  at  Buffalo,  and  com¬ 
promised  for  $500.  As  he  stuffed  the  wad  of  bills  in  his 
pocket,  he  turned  to  the  lawyer  and  cheerily  remarked  : 
“Yell,  dot  is  not  so  bad,  after  all.  I’ve  got  five  liun- 
dret  tollar,  und  a  goot  teal  petter  vife  as  I  had  before.” 
This  reminds  of  the  case  of  “  widow  ”  Oakes-G-arr.1 

§  372.  Iowa  “Calves” — California  “  Mules — Indiana  Salt  ” — 
Minnesota  Kerosene. 

There  has  been  a  famous  litigation  in  Jones  County, 
Iowa.  A  Waterloo  paper,  in  March,  1889,  stated  : 
£  £  Judgment  was  rendered  against  the  defendants  for 
$1,000  damages  and  costs  nearly  $3,500.  The  only  one  of 
1  Georgia  R.  &  B.  Co.  v.  Garr,  post,  §  652. 
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seven  defendants  who  was  exempted  from  the  judgment 
was  Harold  Kellar,  who  died  last  week.  The  defense 
will  take  the  case  to  the  Supreme  Court  on  the  claim 
that  the  special  findings  of  the  jury  were  to  the  effect 
that  the  defendants  were  acting  under  the  advice  of 
counsel  when  they  had  the  plaintiff  indicted  in  1874  for 
larceny.  The  four  calves  that  were  the  origin  of  this 
trouble  promise  to  cost  over  $20,000  when  the  case  is 
finally  settled.” 

The  Stockton  (Cal.)  Independent  in  1890  stated  that 
two  mules  of  an  insolvent  named  Capurro  were  attached 
in  1S66.  One  died  in  1878.  The  other,  in  1890,  was  yet 
in  the  sheriff’s  hands,  biding  the  law’s  delay.  The  mule 
at  “last  accounts”  had  figured  up  costs  at  nearly 
$29, 000. 1 

In  Rochester,  Minn.,  a  few  years  ago,  in  a  servant 
girl’s  action  against  a  merchant  for  wages,  his  counter¬ 
claim  for  kerosene  at  fifty  cents  a  night  when  her 
“  cousin”  called  to  see  her  was  disallowed. 

In  Indiana,  in  1S68,  two  brothers  quarreled  over 
the  ownership  of  a  barrel  of  salt.  The  case  was  decided 
in  1870,  at  a  cost  to  one  of  them  of  $352,  besides  his  law¬ 
yers’  fees. 

§  373.  Re-tiring  Pennsylvanians— New  York  Poles. 

The  Supreme  Court  of  Pennsylvania,  in  1880,  was 
wrestling  with  a  question  turning  on  whether  Noble  em¬ 
ployed  Hensell’s  Blacksmith  Company  in  Allegheny  City 
to  re-tire  only  one  wagon  wheel  at  $1.50  or  two  at  $3.00. 
The  parties  did  not  evince  a  very  retiring  disposition.2 

Gfrosvenor  Lowery  tells  us3  that  one  of  John  K.  Por¬ 
ter’s  earliest  cases  was  before  a  justice  of  the  peace  over 
the  ownership  of  a  canal  pike-pole  worth  less  than  a  dollar. 
The  trial  lasted  two  days  and  two  nights,  the  court  ad¬ 
journing  at  midnight  each  night. 

§  374.  “  Excelsior  ”  State — Teall — Felton. 

A  persevering  litigant  was  Wm.  W.  Teall,  the  Syra- 

1  See  3  Gr.  Bag,  430.  2  Hensel  v.  Noble,  95  Pa.  345. 

s  4  Gr.  Bag,  355. 
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cuse  postmaster.  From  a  justice’s  judgment  against 
him  for  six  cents  and  costs  he  appealed  to  the  Onon¬ 
daga  Common  Pleas,  with  the  poor  result  of  having  his 
$2.89  costs  increased  by  $22.95.  He  went  further  and 
fared  worse  by  $37.05  in  the  Supreme  Court.  He  then 
shouted,  “  Higher  !  ”  and  the  Court  of  Appeals  echoed 
back,  “Higher— yes,  $75.64  more!”1  He  then  excel- 
siored  up  to  the  Supreme  Court  of  the  United  States, 
only  to  hear  from  those  icy  heights  (in  1851)  the  rever¬ 
beration  :  “All  right  below! — a  few  more  costs,  Mr. 
Te-all — or  ‘  Teal,’  or  what’s  yer  name — please  ;  and  if  you 
dilly- delay  to  pay  them,  our  reporter  may  not  only  dock 
the  teaill  of  your  name,  but  also  ironically  twist  that 
of  your  counsel  from  ‘  Dillaye  ’  into  ‘Dilage.’  So  he 
diligent  in  accepting  the  opinion  of  twelve  men  good  and 
true  (to  the  girl)  that  the  single  letter  on  the  newspaper 
envelope  was  no  ‘strange  device.’  Fork  over  to  Mary 
that  Michigan  Expositor,  that  you’ve  pigeon-holed  all 
these  years, — or  else  its  value  for  toilet  curl-paper 
material.  Pack  your  Excelsior  banner  back  to  York 
State  and  pigeon-hole  it  forever  and  ever — Ali-men!”2 

§  375.  Vermont  Grass. 

The  report  of  some  cases  is  apt  to  suggest  to  the 
reader’s  mind  the  impertinent  query,  Which  party  was 
most  penny-wise  and  pound-foolish  ?  In  a  Vermont  suit, 
in  1871, 3  it  appeared  that  Mrs.  Drew  with  the  highway  sur¬ 
veyor’s  consent  cut  the  grass  between  the  horse  path  and 
wheel  ruts,  so  that  her  children  might  go  and  come  from 
school  in  the  highway  without  getting  their  clothes  wet. 
Alas  !  she  fed  the  cut  grass  to  her  husband’s  horse,  un- 

1  Teall  V.  Felton  (1848),  1  N.  Y.  537. 

2  This  writer  doth  not  aver  that  the  reader  will  find  precisely  those 
words  in  the  opinion  of  Judge  Wayne,  as  reported  by  brave  old  Benjamin 
Chew  Howard  ;  some  reporters  not  only  chew  but  eschew, — it  is  Chew 
Howard  or  else  eschew  Howard.  Teal  v.  Felton,  12  How.  284.  Alas, 
it  is  not  always  easy  to  follow  the  school-master’s  expounding  of  Job  : 
“‘eschewed  evil’— yes,  boys;  just  as  I  do  tobacco.  He  would  have 
nothing  to  do  with  it.” 

3  Cole  v.  Drew,  44  Vt.  49. 
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mindful  of  the  rights  of  Mr.  Cole,  the  abutting  owner  of 
the  fee.  He  sued  them  in  trespass  Square  ( claw-some ) 
fregit and  obtained  a  verdict  for  one  cent  damages. 
Mrs.  Drew  objected  to  the  court’s  charge  that  she  was  a 
trespasser  ab  initio ,  and  that  the  rule  de  minimis  lex  did 
not  apply.  This  exception  the  Supreme  Court  overruled. 

That  grass  road  reminds  of  the  streets  of  some  dull 
business  places  down  South.  In  a  Georgia  case  in  1880, 1 
it  appeared  that  the  defendant  city  had  passed  an  ordi¬ 
nance  forbidding  the  running  at  large  of  cattle  in  the 
streets,  but  indefinitely  suspended  its  operation  because 
the  grass  therein  grew  uncomfortably  luxuriant.  It  was 
held  that  one  gored  by  a  cow  running  at  large  in  the 
street  had  no  cause  of  action  against  the  city. 

§  376.  Massachusetts  Gobblers— Draper-Rice. 

In  Worcester  County,  Mass.,  many  years  ago,  a 
wild  turkey  roosted  on  a  tree  near  Draper’s  land,  and 
would  sometimes  eat  with  Draper’s  turkeys.  Dice  was 
out  hunting  one  day,  and  shot  it,  and  on  his  way  to  the 
merchant  to  whom  he  sold  it,  showed  it  to  friends,  who 
noticed  that  it  had  two  large  spurs.  Draper  claimed  it  as 
one  he  had  owned  many  years ;  asserting  that  he  identified 
it  by  its  having  only  one  spur.  He  sued  Rice,  and  in 
several  trials  was  defeated.  Finally  the  case  was  referred 
to  arbitrators,  who,  in  a  three  days’  hearing  at  Brook¬ 
field,  and  on  proof  that,  at  the  time  of  the  shooting,  the 
turkey  had  two  spurs,  decided  in  favor  of  Rice.  The 
cost  to  Draper  was  $1,000,  and  to  Rice,  $500. 

§  377.  Hanging  to  a  Hair. 

The  Irish  Law  Times,  in  1819,  told  that  Hindoostan  had 
four  novel  litigants  before  the  Madras  High  Court, 
namely,  for  the  custody  of  the  holy  relic,  “Assura 
Shereef,”  a  small  case  containing  a  hair  of  Mahomet’s 
beard  ;  the  guardian  having  a  government  pension  of  100 
rupees  per  annum.  One  of  the  claimants  of  the  sacred 
heirloom  was  a  woman.  Result  not  announced.  The 
writer  hopes — verb.  sap. 

1  Rivers  v.  Augusta  City  Council,  65  Ga.  376 
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§  378.  “  Cross  “  Wear  Feet  to  Knees  Sell  Chemise.” 

One  who  had  brought  an  action  for  divorce  was  in¬ 
formed  by  his  attorney  that  his  wife  had  filed  a  cross¬ 
petition.  “  A  cross-petition,”  exclaimed  he,  ‘ ‘  that’s  just 
like  her  ;  she  never  did  a  good-natured  thing  in  her  life.” 

Miss  Edgeworth,  in  her  comedy,  “Love  and  Law,” 
makes  the  Widow  Rooney  (who  is  at  law  with  a  neighbor 
about  a  bit  of  bog)  exclaim  :  “  I’ll  drive  every  four-footed 
beast  off  the  land,  and  impound  ’em  in  Ballynogue.  If 
they  replevy,  I'll  distrain  again,  if  it  be  forty  times.  .  .  . 
If  they  go  to  put  a  plow  in  that  bog,  I’ll  come  down 
on  ’em  with  an  injunction.  ...  I  wouldn’t  value  the  ex¬ 
pense  a  pin’s  pint.  If  it  went  aginst  me,  I’d  remove 
it  to  the  court  above  ;  and  after  that  I’d  go  into  equity  ; 
and  if  the  chancellor  wouldn’t  be  my  friend,  I’d  take  it 
over  to  the  House  of  Lords  in  London.  .  .  .  I’d  wear  my 
feet  to  my  knees  for  justice,  so  I  would.”  This  reminds 
of  the  Countess  in  Racine’s  play,  “  Les  Plaideurs.”  She 
had  been  at  law  thirty  years,  and  at  the  age  of  sixty,  she 
had  on  hand  only  four  or  five  controversies  pending  in 
court,  and  declared  herself  to  be  no  compromiser.  “  I’ll 
have  all  or  nothing ;  if  necessary,  I’ll  even  sell  my 
chemise.”  Racine  did  not  here  present  an  exaggerated 
picture.  Some  years  ago  the  Albany  Law  Journal  was 
informed  that  a  New  York  City  lawyer  actually  com¬ 
pelled  a  female  client  to  pawn  her  undergarments  to  pay 
his  fees. 

§  379.  Woman’s  Will  or  Won’t — Siebert — Robinson. 

An  old  lawyer  once  confessed  that  the  three  most 
troublesome  clients  he  ever  had  were  a  young  woman 
who  wanted  to  be  married,  a  married  woman  who  wanted 
a  divorce,  and  an  old  maid  who  didn’t  know  what  she 
wanted. 

An  anonymous  suit  in  New  York,  partially  reported 
in  a  law  journal  in  188Y,1  was  by  a  married  woman  who 
alleged  that  in  passing  the  defendant’s  building  in  New 
York  City,  she  stepped  on  the  defectively  secured  cover 


1  36  Alb.  L.  J.  298. 
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of  a  coal-hole,  and  it  tilted  np,  letting  her  down  astride 
of  it,  and  that  she  was  thereby  permanently  incapacitated 
from  bearing  children  ;  ad  damnum,  $10,000.  The  de¬ 
fendant’s  counsel,  having  in  mind  the  law  of  a  decision 
in  1S80,1  advised  his  client  to  settle  if  the  facts  were  as 
alleged.  After  two  or  three  months,  the  defendant  com¬ 
pany  settled  by  paying  her  $5,000.  The  next  day,  she 
“  got  there  all  the  same,”  by  giving  birth  to  a  ten-pound 
son,  “  live,  robust  and  no  bu’st.” 

“  Grip”  narrifies  as  follows  :  She  had  sued  for  breach 
of  promise,  and  the  verdict  of  the  jury  was  against  her. 
“Want  to  poll  the  jury?”  she  repeated.  “Yes,  I  do; 
jus’  gimme  the  pole  for  jus’  two  minits  ;  ”  and  she  threw 
back  her  bonnet  and  bared  her  arms  before  the  legal 
phrase  could  be  explained  to  her  by  her  counsel. 

In  Baltimore,  in  1870,  a  Mrs.  Siebert  obtained  a 
verdict  of  $2,000  against  a  man  for  forcibly  kissing  her 
hand.  Which  reminds  of  the  Missouri  school-ma’am 
Robinson,  who  tried  to  make  a  court  believe  that  she 
sought  a  lone  interview  with  a  man  for  the  sole  purpose 
of  admonishing  him  of  the  impropriety  of  having  offered 
to  kiss  her  against  her  will.  The  secpiel  was  what  might 
have  been  expected  in  case  of  a  man  yclept  “Musser.”2 
An  English  (Robinson)  lady  once  kept  a  spicy  diary  of 
her  disloyal  kisses,  and  it  was  admitted  in  evidence. 
But  her  husband  was  refused  a  divorce,  for  the  diary 
contained  hallucinations  as  to  something  else  than  mere 
kisses,  also  divers  pious  passages  :  e.  g.,  “  May  the  Great 
Author  of  the  being,”  etc.,  “direct,”  etc.3 

§  380.  Myra  Clarke  Gaines. 

One  of  the  most  indefatigable  of  American  litigants 
was  Myra  Clarke  Gaines.  At  the  time  of  her  birth,  her 
mother,  Marie  Zulime,  was  the  wife  of  Carriere.  Her 
putative  father,  Daniel  Clarke,  was  the  owner  of  valuable 
real  estate  in  New  Orleans.  She  was  the  young  widow 

i  Clifford  v.  Dam,  81  N.  Y.  52. 

a  78  Mo.  153. 

3  Robinson  v.  Robinson,  1  Swab.  &  T.  362. 
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of  Whitney  when  she  married  General  Gaines.  Any- 
attempt  to  recite  the  vicissitudes  of  her  litigation  would 
be  too  voluminous  for  our  present  limits.  To  say  noth¬ 
ing  of  the  trials  in  the  Louisiana  Federal  Court,  there 
were  no  less  than  seven  decisions  in  the  U.  S.  Supreme 
Court,  between  1839  and  1867. 1  The  decision  in  1867 
was,  that  Daniel  Clarke’s  will,  made  in  1813,  a  short  time 
before  his  death,  acknowledging  Myra  to  be  his  legit¬ 
imate  and  only  daughter,  and  annulling  the  will  of  1811, 
was  in  nature  of  dying  testimony,  and  was  affirmative 
evidence  of  great  weight. 

One  of  her  many  exciting  episodes  was  a  scene  in  a 
court-room  in  New  Orleans,  wherein  her  counsel  got 
into  a  wrangle  with  Judge  Buchanan,  and  withdrew. 
Thereupon  General  Gaines  introduced  her  and  she  pleaded 
her  own  cause  before  the  jury.  She  disobeyed  the 
judge,  and  upon  being  reprimanded,  twitted  him  with 
being  interested  against  her.2 

In  1871,  Mrs.  Gaines  filed  a  bill  in  the  Equity  Court 
of  Washington,  charging  that  she  had  conveyed  to  Hon. 
Caleb  Cushing  68,000  acres  of  land  in  Louisiana,  and 
received  from  him  a  counter-deed  acknowledging  the 
trust  ;  and  that  he  afterward,  in  his  own  name,  obtained 
a  confirmation  of  the  title,  denying  her  right  to  any 
interest  therein.  She  obtained  from  Judge  Wylie  a  tem¬ 
porary  order  restraining  him  from  receiving  the  patent 
from  the  Interior  Department.  The  injunction  was 
readily  dissolved,  and  a  satisfactory  adjustment  effected.3 

§381.  Bogardus-Trinity  Church. 

The  Gaines  litigation  for  the  New  Orleans  land  re- 

1  See  Ex  p.  Myra  Clarke  Whitney,  13  Pet.  404 ;  Gaines  v.  Relf,  15 
Pet.  9  ;  Gaines  v.  Chew,  2  How.  (U.  S.)  619  ;  Patterson  v.  Gaines,  6  How. 
550  ;  Gaines  v.  Relf,  12  How.  472 ;  Gaines  v.  Hennen,  24  How.  553  - 
Gaines  v.  New  Orleans,  6  Wall.  642,  716.  See  also  16  Alb.  L.  J.  21. 
As  to  the  Zimmerman  complication  of  the  Gaines  claim,  see  16  Alb.  L. 
J.  440. 

2  13  Sol.  Jour.  &  Rep.  861. 

3  See  further  details  in  a  biographical  sketch  in  “A  Woman  of  the 
Century,”  p.  310. 
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minds  of  the  litigation  between  the  heirs  of  Annetje 
Jans  Bogardus  and  Trinity  Church  for  lands  in  New 
York  City  granted  to  the  church  by  the  Colonial  author¬ 
ities  in  1705.  In  1750,  Nicholas  Brower  sued  in  eject¬ 
ment,  claiming  that  the  title  had  never  been  in  Queen 
Anne,  but  he  was  nonsuited  :  he  also  sued  in  vain  in 
1760.  In  1807,  Col.  Malcolm  and  wife  sued  unsuccess¬ 
fully  ;  and,  in  1S30,  so  did  three  other  heirs.  In  1838,  a 
suit  bj^  Jonas  Humbert  was  dismissed  by  Chancellor  W al- 
worth.1  Nine  suits,  brought  by  Cornelius  Brower,  in 
1847,  were  dismissed  by  Vice-Chancellor  Sanford.2 

§  382.  McGarrahan-New  Idria. 

Another  spunky  American  litigant  was  William  Mc- 
Gfarrahan.  It  seems  that  in  1844,  the  Mexican  Govern¬ 
ment  granted  to  Vicente  Gomez,  “Panoche  Grande,”  a 
tract  of  land  now  in  Fresno  and  Monterey  Counties,  Cali¬ 
fornia,  and  which  contains  the  New  Idria  quicksilver 
mines.3  The  grant  was  confirmed  by  the  Southern  Cali¬ 
fornia  Federal  Court,  and  the  survey  of  the  surveyor- 
general  was  approved  in  1862.  In  1857,  Gomez  had  con¬ 
veyed  to  McGarralian.  In  1863,  against  Maxwell  and 
other  adventurous  mining  squatters,  he  obtained  a 
judgment  in  ejectment  and  an  injunction  restraining 
them  from  committing  waste.  From  this  the  defendants 
took  an  appeal,  which,  in  1865,  was  sustained,  partly  on 
the  ground  of  an  alleged  discrepancy  between  the  petition 
and  the  decree  in  describing  the  tract.4 

According  to  one  report  of  the  early  litigation,5  one 
Ord,  who  had  been  counsel  of  Gomez,  became  U.  S.  dis¬ 
trict-attorney  for  Southern  California,  and  entered  into  a 
bargain  with  Gomez  to  allow  a  reversal  by  the  District 
Court  of  the  decree  of  the  board,  and  a  consequent  con- 


1  Humbert  v.  Trinity  Church,  7  Paige,  195  ;  24  Wend.  587. 

2  See  Appleton’s  Cyc.  Am.  Biog. ,  under  Rev.  Everardus  Bogardus. 

8  Such  grants  were  protected  by  the  treaty  of  Guadaloupe  Hidalgo, 
.See  9  U.  S.  Stat.  220,  631. 

4  McGarrahan  v.  Maxwell,  28  Cal.  75. 

s  United  States  v.  Gomez,  23  How.  327  ;  1  Wall.  690  ;  3  Wall.  752. 
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firmation  of  the  claim  on  condition  of  receiving  himself 
a  portion  of  the  land  ;  which  afterwards  he  did  receive. 
Our  present  limits  preclude  recital  of  the  details  of  the 
nunc  pro  tunc  decree  of  1858  for  “  three  leagues,”  the 
“four  league  amendment,”  the  absconding  of  Ord,  the 
order  of  Judge  Ogier  of  1861,  setting  the  case  for  trial 
cle  novo,  the  complication  from  Judge  Ogier’s  death,  Mr. 
McGrarrahan’s  fight  as  an  innocent  purchaser  for  value 
($11,000),  and  the  decision,  in  1865,  that  a  decree,  al¬ 
though  obtained  by  fraud,  will  sustain  an  appeal  for  the 
purpose  of  correction. 

From  the  decision  of  the  Supreme  Court  of  California, 
McGlarrahan  sued  out  a  writ  of  error  to  that  of  the  United 
States  ;  his  counsel  being  Montgomery  Blair,  Matt.  H. 
Carpenter,  and  Charles  P.  Shaw.1  In  1877  came  decision  : 
“  That  because  this  record  does  not  show  a  patent 
countersigned  by  the  recorder,  it  is  not  sufficient  to  prove 
title  in  the  party  under  whom  McGlarrahan  claims. 
This  makes  it  unnecessary  to  consider  any  of  the  other 
questions  which  have  been  argued  ;  and  the  judgment 
is  affirmed.” 

Mr.  McGlarrahan  next  laid  siege  to  Congress  for  re¬ 
lief.2  From  report  No.  1,  53d  Congress,  Oct.  3,  1893,  to 
accompany  H.  R.  415,  it  appears  that  the  New  Idria 
necromancers  have  received  none  too  much  credit — or  dis¬ 
credit — for  having  “  put  money  where  it  would  do  the 
most  good.”  At  page  6  is  recapitulated  :  Firstly,  proof 
of  the  legal  grant  to  Glomez,  and  transfer  of  the  title  to 
McGlarrahan  ;  secondly,  the  confirmation  by  the  Cali¬ 
fornia  Federal  District  Court  ;  thirdly,  the  attorney-gen¬ 
eral’s  entry  for  decree  in  the  Supreme  Court ;  fourthly, 
the  order  of  the  secretary  of  the  interior,  Caleb  B.  Smith, 
that  a  land  patent  issue  to  McGlarrahan,  unobeyed  ; 
fifthly,  that  of  his  successor,  John  P.  Usher,  also  un¬ 
obeyed,  “for  some  reason  not  yet  divulged  or  ascertained,” 
and  sixthly,  President  Lincoln’s  command  in  1863,  that 

1  McGarrahan  v.  New  Idria  Mining  Co.,  96  U.  S.  316. 

2  For  such  relief  there  were  abundant  precedents.  See  12  U.  S.  Stat. 
808  ;  13  Id.  136,  372,  5S4,  etc. 
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the  patent  issue.  After  it  was  drawn  up,  he  died  without 
signing  it.  The  record  of  the  patent  was  inspected  by  the 
Judiciary  Committee  of  the  House,  and  on  July  14, 1870, 
Chairman  John  A.  Bingham  ordered  an  authenticated 
copy  ;  but  when  this  arrived,  July  26,  the  record  was 
found  to  have  been  meanwhile  mutilated.  The  com¬ 
mittee  were  puzzled  and  divided.  Then  follows 1  a 
heart-sickening  account  of  bill  after  bill  of  successive 
Congresses,  reported  in  McGarrahan’s  favor,  none 
directty  defeated,  but  hope  deferred,  deferred,  deferred. 

The  writer  is  not  sufficiently  informed  to  discuss  the 
merits  of  certain  severe  criticisms  of  the  action  of  Sen¬ 
ators  Stanford  and  Morrill  in  favor  of  the  New  Idria  and 
of  President  Harrison's  veto  of  July  29,  1892,  on  the 
ground  that  the  bill,  in  providing  as  to  indemnity,  etc., 
did  not  end  litigation.  There  was  an  apocryphal  rumor 
that  his  veto  was  influenced  by  one  R.,  an  eminent  editor, 
son-in-law  of  one  M.,  and  that  M.  was  a  New  Idria  million¬ 
aire.  Also  that  one  P.,  a  notorious  ££  humorist,”  had,  by 
one  T.,  another  New  Idria  millionaire,  been  long  paid 
$5,000  a  year  to  ridicule  McGarrahan  in  a  Washington 
“  Organ.”  McGarrahan  died  of  heart-failure  (hydroperi¬ 
carditis)  at  Providence  Hospital,  Washington,  April  24, 
1894.  He  was  of  Scotch-Irish  extraction,  of  a  gentle 
disposition,  and  of  abstemious  habits. 

§  383.  Park-Emma. 

The  New  Idria  mine  controversy  reminds  of  a  con¬ 
verse  litigation  as  to  alleged  deceit  in  the  sale,  in  England, 
in  1871,  of  the  Emma  silver  mine  in  Utah,  by  Trenor  W. 
Park,  of  Vermont,  for  $500,000  in  money,  and  $25,000 
in  full  paid  shares.2  The  trial  of  one  of  the  many  suits 
lasted  seventy  days,  beginning  Dec.  13,  1876  ;  not  being 
interrupted  even  by  the  sickness  and  absence  of  one  of  the 
jurors.  At  its  conclusion,  the  counsel  on  both  sides  ap- 

!R,  51,  p.  8. 

2  Emma  Silver  Min.  Co.  (Limited!  v.  Emma  Silver  Min.  Co.  of  N. 
Y.  (1880),  7  Fed.  Rep.  401 ;  Emma  Min.  Co.  v.  Park  (1877),  15  Alb.  L.  J. 
342.  344. 
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plied  to  the  court  to  allow  the  parties  to  subscribe  $2,500 
to  be  divided  among  the  jurors.  But  Judge  Wallace  re¬ 
fused  this,  declaring  it  a  dangerous  precedent. 

§  384.  Patience  Swinfen. 

In  point  of  plucky  litigation,  Myra  Clarke  Gaines  may 
perhaps  be  deemed  to  have  had  a  compeer  in  the  heroine 
of  the  Swinfen  cases.  A  half  century  ago  there  lived  in 
Staffordshire  an  old  man  named  Sam  Swinfen,  who  had 
inherited  a  dilapidated  estate  worth  £60,000.  On  the 
death  of  his  wife,  he  invited  his  only  son,  H.  I.  Swinfen, 
whom  he  had  driven  away  for  marrying  in  1831  against 
his  will,  to  come  and  live  with  him  and  repair  the  man¬ 
sion.  The  son  did  so,  but  soon  afterwards  died.  In  185-4, 
the  father,  eighty  years  old,  made  a  will,  giving  all  his 
estate  to  Patience,  the  young  widow.  The  heir-at-law, 
one  Captain  Swinfen,  filed  a  bill  in  chancery,  invoking 
to  his  aid  the  old  friend  of  the  probate  lawyers,  “men¬ 
tal  incapacity.”  Thesiger  (afterwards  Lord  Chancellor 
Chelmsford)  appeared  for  the  widow,  and  Cockburn 
(afterwards  Chief  Justice)  appeared  for  the  captain. 
The  evidence  of  the  testators  being  completely  broken 
down  by  his  son’s  death  was  so  strong  that  Thesiger 
advised  her  to  let  him  compromise,  but  she  positively  re¬ 
fused.  Next  day,  she  was  astonished  by  Thesiger’s  in¬ 
forming  her  that  he  had  settled  by  accepting  for  her  an 
annuity  of  £1,000  ;  and  out  of  court  he  marched. 

The  Captain  had  a  verdict,  but  the  widow  had  posses¬ 
sion.  She  refused  to  budge,  and  he  obtained  a  rule  nisi 
for  an  attachment ;  but  this  was  quashed  for  insufficiency 
of  proof  of  disobedience.1  Another  rule  was  taken  out,2 
and  she  made  affidavit  stating  all  the  facts.  Thereupon 
Judge  Crowder  held,  that  there  was  no  implied  authority 
in  the  relation  of  attorney  and  client,  and  consequently, 
that  the  compromise  was  invalid.  The  captain  then  filed 
a  supplementary  bill  for  specific  performance  of  the  con¬ 
tract  of  compromise.3 

1  Swinfen  v.  Swinfen,  L.  J.  R.  25  C.  P.  303  ;  18  Com.  B.  482. 

2  L.  J.  R.  26  C.  P.  937  ;  1  Com.  Bench,  N.  S.  364. 

8  Swinfen  v.  Swinfen,  27  L.  J.  R.  Eq.  35. 
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There  now  appeared  upon  the  scene  a  fresh  actor  in  the 
person  of  Kennedy,  a  young  lawyer  from  Birmingham. 
He  presented  the  widow's  case  so  well  that  Sir  John  Rom- 
illy,  Master  of  the  Rolls,  decided,  as  had  Judge  Crowder, 
that  counsel  had  no  power  to  give  estates  away  at  his  dis¬ 
cretion.  Captain  Swinfen  took  an  appeal,1  but  the  Lords 
Justices  sustained  Baron  Romilly’s  decision  ;  one  of  them, 
Sir  James  Bruce,  making  the  excoriating  remark  that 
the  Captain’s  appeal  was  only  a  pis  oiler.  They  gave  the 
widow  the  costs.  Then  the  Captain  got  a  new  trial  of  the 
issue  devisavit  vel  non ,  at  Stafford,  in  1838.  The  judge 
summed  up  in  his  favor,  but  through  Kennedy’s  masterly 
skill,  the  jury  rendered  a  verdict  for  the  widow. 

Thereupon  the  Captain  went  to  the  Master  of  the  Rolls 
for  a  new  trial.2  But  this  attempt  failed  ;  Kennedy  cit¬ 
ing  (in  support  of  his  proposition  that  mental  competency 
may  coexist  with  great  physical  imbecility)  the  case  of 
the  great  Marlborough,  who,  stricken  with  paralysis,  his 
mouth  awry,  unable  to  articulate,  was  yet  competent  to 
make  a  most  important  codicil  before  his  death  ;  also 
the  case  of  Lord  Chancellor  Eldon,  who  made  a  will  at 
the  age  of  ninety-three,  a  month  before  he  died  ;  also  of 
Sir  Herbert  J.  Fust,  who  suffered  from  the  very  disease 
that  affected  the  testator,  chronic  rheumatism  and  hydro¬ 
cele  ;  also  of  a  recent  judge  (not  named,  of  course),  who, 
though  struck  with  hydrocephalus,  performed  his  duties 
with  transcendent  ability  to  the  very  last.  He  also  quoted 
Cicero’s  remark  in  De  Senectute,  concerning  blind  Ap- 
pius,  that  old  folks  remember  everything  except  passing 
events.  He  appealed  to  Coxe’s  Life  of  Marlborough,  that 
history  contradicts  the  satirist  : 

“  Down  Marlboro’s  cheeks  the  tears  of  dotage  flow.” 

Ancillary  to  this,  a  suit  was  brought  in  the  Probate 
Court  for  costs,3 *  wherein  the  court,  Sir  Charles  Creswell, 

1  Swinfen  v.  Swinfen,  27  L.  J.  R.  Eq.  69. 

2  Swinfen  v.  Swinfen,  28  L.  J.  R.  Eq.,  N.  S.  849. — A  leading  case  on 

senility  as  affecting  testamentary  incompetency,  meagerly  reported  in 

27  Beavan,  148.  8  Swinfen  v.  Swinfen,  1  Swab.  &  Tr.  283. 
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refused  to  order  as  to  costs.  She  also  gained  a  suit  in 
I860,1  deciding  that  £190  was  not  an  unreasonable  sum 
for  an  executrix  to  leave  at  her  banker’s.2 *  But  the  vic¬ 
tory  over  the  captain  did  not  satisfy  the  adventurous 
vim  of  the  young  widow,  nor  the  enterprise  of  Bairister 
Kennedy.  I  don’t  like  to  aver  that  any  individual  of  the 
divine  sex  is  vindictive,  or  that  any  member  of  the  legal 
profession  is  over-ambitious.  But  the  stubborn  fact  le- 
mains  that  although  her  old  counsel,  Thesiger,  had  now 
become  Lord  Chancellor  Chelmsford,  she — to  use  the  col¬ 
loquial  synonym  of  prosecute  and  pursue — she  “went 
for”  him,  demanding  damages  for  a  “  fraudulent”  com¬ 
promise.  But  this  was  a  little  too  much,  and  the  eouit 
unanimously  dismissed  her  suit  ;  the  case8  being  a  lead¬ 
ing  one  upon  the  powers  and  responsibilities  of  counsel. 

But  the  widow's  demonstration  of  pluck  did  not  end 
here.  Her  next  move  was  to  marry — not  Kennedy,  but 
— one  Broun.  Thereupon,  in  1863,  came  a  great  leading 
case;4  Kennedy  suing  her  for  £20,000  fees.  Therein 
Chief  Justice  Earle  delivered  his  celebrated  opinion  that 
an  English  barrister’s  fee  is  an  honorarium,  and  cannot 
be  the  subject  of  a  legal  claim.  One  regrets  to  add  that 
poor  Kennedy,  in  the  bitterness  of  despair,  made  some  un¬ 
savory  statements  wherefor  he  was  discommuned  by  the 
benchers  of  his  Inn  of  Court  and  died  of  a  broken  heart.5 

§  385.  Bolton-Dickens— Book-keeping. 

A  partnership  litigation  in  Tennessee  concluding  in  a 
decree  by  Chancellor  Morgan  in  1875, 6  was  famous  for 
being  accompanied  with  tragedies  of  a  vendetta.  Editor 
S.  D.  Thompson  informs  us 7  that  one  of  the  matters  in¬ 
volved  was  payment  of  $100,000  expenses  of  acquittal  of 

1  Swinfen  v.  Swinfen,  29  Beavan,  211. 

2  See  also  Swinfen  v.  Swinfen,  1  Foster  &  Finn.  584. 

8  Swinfen  v.  Chelmsford,  5  Hurl.  &  N.  890. 

4  Kennedy  v.  Broun,  13  Com.  Bench,  N.  S.  677. 

6  See  30  Alb.  L.  J.  182. 

6  Sarah  W.  Bolton,  Executrix,  v.  Dickens,  2  Cent.  L.  J.  477. 

* 1d.  p.  469. 
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Isaac  L.  Bolton,  prosecuted  for  killing  W.  Milieu  in  1857, 
in  a  trouble  alleged  to  have  arisen  in  defense  of  the  rights 
of  the  firm.  During  a  collateral  trial,  the  parties,  in 
open  court  before  the  chancellor,  opened  fire  with  pis¬ 
tols,  and  two  persons  were  wounded.  Soon  afterward, 
the  house  of  Thomas  Dickens  was  attacked  in  the  night 
and  himself  wounded  and  other  persons  killed.  The 
assailants  were  hunted  to  the  mountains  and  killed.  He 
subsequently  killed  Wade  Bolton,  and  was  himself  soon 
afterward  assassinated.  His  son,  Samuel  Dickens,  was 
killed  by  an  accidental  discharge. 

Wade  Bolton,  dying  childless,  left  a  will  wherein, 
after  providing  for  his  wife,  he  gave  the  bulk  of  his 
large  estate  to  found  a  college  to  be  named  after  him. 
After  a  bequest  of  $10,000  to  the  widow  of  Stonewall 
Jackson,  he  gave  legacies  to  his  nephews  and  nieces, 
on  condition  that  they  lend  their  aid  to  defeat  the  chan¬ 
cery  suit,  “  the  gigantic  swindle  of  the  old  land  pirate, 
Thomas  Dickens,  and  his  ally  and  tool,  Sarah  W.  Bol¬ 
ton.”  The  partnership  business  was  buying  and  selling 
slaves  at  Memphis,  and  aggregated  several  millions  of 
dollars.  Each  party  charged  upon  the  other  the  burn¬ 
ing  of  Bolton’s  house  to  destroy  the  firm’s  books.  Ah  ! 
what  vexations  might  be  escaped  did  everybody  but 
habitually  use  a  pocket  memorandum-book.  Mrs.  Hen¬ 
derson,  in  her  “  Recollections  ”  of  her  father,  John 
Adolphus,  gives  the  following  epigram  by  Cooke,  com¬ 
missioner  in  bankruptcy,  on  a  bankrupt  named  Homer 

“  That  Homer  should  a  bankrupt  be 
Is  not  so  very  odd — d’ye  see, 

If  it  be  true,  as  I’m  instructed, 

So  Ill-he-’ad  his  books  conducted.” 

§  386.  Packer-Noble— Paxson’s  Vacation. 

In  the  final  decision,  in  1883,  of  the  Packer-Noble- 
Hall-Caldwell  partnership  litigation,1  Judge  Paxson  pre¬ 
faced  his  opinion  as  follows  :  “  It  is  now  over  twenty-six 


1  Packer  v.  Noble,  103  Pa.  188. 
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years  since  this  proceeding  was  commenced  in  the  court 
below.  During  that  time  the  three  principal  parties  and 
several  of  the  eminent  counsel  have  been  removed  by 
death.  The  paper-books,  master’s  report,  the  arguments 
before  the  master,  the  testimony  and  exhibits  occupy 
twelve  printed  volumes.  It  was  stated  in  the  argument 
-at  bar  that  the  expenses  of  litigation  when  it  reached 
this  court  had  amounted  to  over  one  million  dollars.  It 
involves  many  millions  more.  I  mention  these  circum¬ 
stances  merely  by  way  of  apology  for  consuming  nearly 
the  whole  of  my  summer  vacation  with  the  examination 
and  study  of  the  case.”  The  opinion  covers  nearly  fifty 
pages.  The  eminent  master  therein,  Samuel  Robb,  died 
in  1889.  He  had  reported  that,  although  he  heard  the 
testimony  of  Judge  Asa  Packer,  he  was  not  consciously 
influenced  by  it.  The  objection  that  this  testimony  was 
not  “  rejected,”  was  gotten  over  by  declaring  it  to  be  ad¬ 
missible. 

§  387.  Belt-Lawes— Sculping  and  Scalping. 

On  the  trial  of  an  English  suit  in  1882, 1  by  Sculptor 
Belt,  for  libel  in  accusing  him  of  putting  forth  as  his 
own  work  that  of  his  subordinates,  there  were  62  ex¬ 
hibits,  129  busts  and  drawings,  113  witnesses  and  de¬ 
positions,  1,517  pages  of  closely  written  notes,  six  and  a 
half  days  of  counsel’s  speeches,  32  days  of  evidence,  and 
93  cases  to  treat  upon.  On  appeal,  according  to  the 
Law  Times,  Lord  Coleridge,  after  listening  three  days  to 
the  reading  of  the  summing  up,  peremptorily  cut  it  short 
(the  junior  counsel  declining  to  answer  his  inquiries), 
and  compelled  the  senior  counsel  to  come  in  and  proceed 
to  the  argument.  A  new  trial  was  granted.2  Both  par¬ 
ties  were  finally  ruined  by  the  litigation,  and  the  case 
was  dismissed  like  “  Jarndyce  v.  Jarndyce.” 

§  388.  Whitney’s  Cotton-gin. 

The  theft  of  Eli  Whitney’s  model  of  his  cotton-gin 

1  Belt  v.  Lawes,  51  L.  J.  N.  S.  Q.  B.  359. 

2  See  28  Alb.  L.  J.  42  ;  29  Alb.  L.  J.  302. 
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from  the  premises  of  liis  patroness,  the  widow  of  General 
Nathaniel  Greene  of  Revolution  fame,  and  the  subsequent 
litigation  against  Georgia  robbers,  are  matters  of  history. 
In  a  Federal  court  in  1807, 1  just  before  his  patent  ex¬ 
pired,  he  obtained  a  perpetual  injunction.  Judge  John¬ 
son’s  opinion  is  most  interesting.  The  defendant  had 
admitted  the  facts  set  forth  in  the  bill,  but  contended, 
firstly,  that  Whitney’s  invention  was  not  original, 
secondly,  that  it  was  not  useful,  and  thirdly,  that  his 
(Fort’s)  machine  was  materially  different  from  Whit¬ 
ney’s.  Judge  Johnson,  after  showing  the  absurdity  of 
the  first  two  contentions,  says  upon  the  third  :  “In  the 
specification,  the  teeth  made  use  of  are  of  strong  wire  in¬ 
serted  into  the  cylinder.  A  Mr.  Holmes  has  cut  teeth  in 
plates  of  iron  and  passed  them  over  the  cylinder.  This 
is  certainly  meritorious  in  the  mechanical  process  of 
constructing  this  machine.  But  to  what  does  it  amount, 
except  a  more  convenient  mode  of  making  the  same 
thing  ;  every  characteristic  of  Mr.  Whitney’s  machine 
is  preserved  :  the  cylinder,  the  iron  tooth,  the  rotary 
motion  of  the  tooth,  the  breast-work  and  brush.  ...” 


§  389.  Remington-Caligraph. 

The  litigation  of  the  typewriting  machines  had  the 
curious  feature  that  the  rival  factions — the  Remington, 
at  Ilion,  N.  Y.,  and  the  Caligraph,  at  New  York  City,  little 
dreamed  that  the  same  men  were  spurring  them  both  on. 
It  seems  that  in  1866,  John  Pratt,  inventor  of  the 
“pterotype,”  obtained  an  English  patent  on  the  “four 
operations,”  and  in  1868,  an  American  one  ;  also,  in  1882, 
a  second  one,  which  he  sold  to  the  Hammond  Company. 
Christopher  L.  Sholes,  a  Milwaukee  editor,  who  with  Mr. 
Soule,  had  been  projecting  a  machine  for  consecutively 
paging  blank  books,  proceeded  with  Pratt’s  idea,  and  in 
1867  brought  out  the  Sholes  and  Glidden  machine.  In 
1873,  with  the  co-operation  of  James  Densmore,  Sholes 

1  Miller  &  Whitney  v.  Fort,  Em.  Mech.  (N.  Y.),  A.  V.  Blake  (1844), 

119. 
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produced  the  original  “Remington.”  But  owing  to 
defects  as  to  durable  adjustment,  there  was  an  influx  of 
returned  machines  ;  which  defects  Densmore  undaunt¬ 
edly  studied  to  remedy.  While  continuing  to  help  the 
Remington,  he  quietly  confederated  with  G.  W.  N.  Yost, 
and  with  the  aid  of  Frans  Wagner,  produced  the  Cali- 
graph.  Alleged  infringement  suits  were  begun  between 
the  two  manufactories,  for  advertising  purposes,  and  the 
newspapers  all  over  the  country  teemed  with  a  wordy 
discussion  of  the  machines.1 

§  390.  Peter  Bennett’s  “  Doctor.” 

Sometimes  there  is  an  interesting  scene  when  an  at¬ 
torney  balks,  and  the  client  takes  the  helm.  The  Ken¬ 
tucky  Law  Journal  reports  that  in  Georgia,  one  Dr. 
Royston  sued  Peter  Bennett  for  medical  services. 
Robert  Toombs  appeared  for  the  plaintiff  and  Alexander 
Stephens  for  the  defendant.  When  the  evidence  was  all 
in,  Stephens  told  his  client  that  the  physician  had  made 
out  his  case,  and  as  there  was  no  offset,  there  was  no 
alternative  but  to  pay  the  demand.  “No,”  said  Peter, 
“  I  hired  you  to  speak  in  my  case,  and  now  speak.  ” 
Stephens  answered  that  there  was  nothing  to  say — “If 
you  think  a  speech  can  be  made  make  one  yourself.” 

1  Probably  the  suits  reached  no  stage  for  being  officially  reported. 
James  Densmore  was  also  co-operating  with  his  brother  Amos  in  pro¬ 
ducing  the  “  Densmore.”  Later  came  the  “  New  Yost.”  The  ink-pad 
holder  and  letter-spacing  device  in  the  Yost  were  invented  by  Walter  J. 
Barron.  Mr.  Sholes  and  his  colleague  inventors  were  aided  by  Ernest 
R.  Barron  ;  also  by  suggestions  from  James  O.  Clephane,  a  Washington 
lawyer,  who  afterwards  became  eminent  in  developing  the  Graphophone 
and  Ottmar  Mergenthaler’s  linotype  bar.  They  were  also  aided  by 
Byron  A.  Brooks,  inventor  of  the  shift,  who  later  produced  the 
“People’s,”  the  “  Crown,”  the  “  Philadelphia,”  and  the  “  Brooks  ”  type¬ 
writers.  and  who  aided  in  perfecting  certain  printing  machinery  used  in 
the  Fowler-and-Henkle  press.  They  were  also  aided  by  Alexander 
Davidson,  who  arranged  the  key-board  ;  also  by  James  B.  Hammond, 
whose  type-wheel  machine  in  1884  took  the  gold  medal  at  the  New 
Orleans  Exposition  ;  also  by  Lucien  C.  Crandall,  who  later  produced  the 
“International,”  having  an  ingenious  slotted  disk,  etc.  See  3  White, 
Nat.  Cyc.  Am.  Biog.  315-320,  with  portraits  of  nine  of  the  foregoing 
inventors. 
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“  I  will,”  said  Peter,  ‘*'if  Bobby  Toombs  won’t  be  too 
hard  on  me.  Toombs  promised,  and  Peter  began  : — 

<l  Gentlemen  of  the  jury  :  You  and  I  is  plain  farmers, 
and  if  we  don’t  stick  together  these  ere  lawyers  and  doc¬ 
tors  will  get  the  advantage  of  us.  This  man  Roys  ton 
was  a  new  doctor,  and  I  went  for  him  for  to  come  and  to 
doctor  my  wife’s  sore  leg.  He  come,  and  he  put  some 
salve  truck  on  to  it,  and  some  rags,  but  never  done  it 
one  bit  of  good.  I  don’t  believe  he  is  no  doctor  noway. 
There  is  doctors  as  is  doctors,  sure  enough  ;  but  this  man 
don’t  earn  his  money,  and  if  you  send  for  him,  as  Mrs. 
Sarah  Atkinson  did  for  a  negro  boy  as  was  worth  $1,000, 
he  just  kills  him  and  wants  pay  for  it.” 

“  I  don’t  !”  thundered  the  doctor. 

“Did  you  cure  him?”  asked  Peter,  with  the  slow 
accents  of  a  judge  with  the  black  cap  on.  The  doctor 
was  silent,  and  Peter  proceeded  : — 

“  As  I  was  a-sayin’,  gentlemen  of  the  jury,  we  farmers, 
when  we  sell  our  cotton,  has  got  to  give  vally  for  the 
money  we  ask,  and  doctors  ain’t  none  too  good  to  be  put 
to  the  same  rule.  And  I  don’t  believe  this  Sam  Royston 
is  no  doctor  nohow - .” 

“Look  at  my  diploma,  if  you  think  I  am  no  doctor.” 

“His  diploma  !  His  diploma  !  Gentlemen,  that  is  a 
big  word  for  a  printed  sheepskin,  and  it  didn’t  make  no 
doctor  of  the  sheep  as  first  wore  it,  nor  does  it  of  the 
man  as  now  carries  it.  A  good  newspaper  has  more 
in  it,  and  I  p’int  out  to  you  that  he  ain’t  no  doctor  at 
all.” 

“Ask  my  patients  if  I  am  not  a  doctor  !  ” 

“I  asked  my  wife,  and  she  saidas  how  she  thought 
you  wasn’t.” 

‘  ‘  Ask  my  other  patients  !  ” 

Peter  answered  with  a  tone  of  sadness  :  “  That  is  a 
hard  sayin’,  gentlemen  of  the  jury,  and  one  as  requires 
me  to  die,  or  to  have  power  as  I  have  had  hearn  tell 
ceased  to  be  exercised  since  the  apostles.  Does  he 
expect  me  to  bring  the  angel  Gabriel  down  to  toot 
his  horn  before  his  time,  and  cry  aloud,  ‘Awake,  ye 
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dead,  and  tell  this  court  and  jury  your  opinion  of  Koy- 
ston’s  practice’  ?  Am  I  to  go  to  the  lonely  churchyard,  and 
rap  on  the  silent  tomb,  and  say  to  ’em  as  is  at  last  at  rest 
from  physic  and  doctor-bills,  ‘Git  up  here,  you,  and  state 
if  you  died  a  natural  death,  or  was  hurried  up  by  some 
doctors’  ?  He  says,  ask  his  patients  ;  and,  gentlemen  of 
the  jury,  they  are  all  dead.  Where  is  Mrs.  Beasley  s 
man  Sam  ?  Go  ask  the  worms  in  the  graveyard  wheie 
he  lies.  Mrs.  Peakes’  woman  Sarah  was  attended  by 
him,  and  her  funeral  was  appointed  and  he  had  the 
corpse  ready.  Where  is  that  likely  Bill  as  belonged  to  Mr . 
Mitchell  ?  Now  in  glory  a-expressin’  his  opinion  of 
Royston’s  doctorin’.  Where  is  that  baby  gal  of  Harry 
Stephens  ?  She  are  where  the  doctors  cease  from  troublin’ 
and  the  infants  are  at  rest. 

“  Gentlemen  of  the  jury,  he  haset  chicken  enough  at 
my  house  to  pay  for  his  salve,  and  I  furnished  the  rags, 
and  I  don’t  suppose  he  charged  for  makin’  of  her  worse, 
and  if  he  don’t  pretend  to  charge  for  curin’  of  her,  and  I 
am  humbly  thankful  that  he  never  gave  her  nothin’  for 
her  inwards,  as  he  did  his  other  patients,  for  somethin’ 

made  ’em  all  die  mighty  sudden - ”  Here  the  applause 

made  the  speaker  sit  down  in  great  confusion  ;  and  in 
spite  of  a  logical  restatement  of  the  case  by  Senator 
Toombs,  the  doctor  lost,  and  Peter  Bennett  won. 

The  writer  is  not  aware  that  Royston  took  any  appeal. 
The  Georgia  Supreme  Court  would  be  slow  to  declare 
that  a  diplomatized  physician’s  want  of  success  can  be 
pleaded  against  paying  for  his  services.1 

This  reminds  of  a  doctor’s  account  found  among  some 
old  files  of  an  Arkansas  probate  court.  On  the  back  the 
administrator  had  indorsed  : 

‘  ‘  This  is  not  verified  as  the  statute  requires,  but  the 
death  of  the  deceased  is  satisfactory  evidence  to  my  mind 
that  the  doctor  did  the  work.  W - S - ,  Adm.  ” 


1See  the  amputation  case,  Bell  v.  Wooten  (1875),  53  Ga.  684  ;  and 
the  case  of  the  physician’s  alleged  intoxication.  M’Kleroy  v.  Sewell 
(1884),  73  Ga.  657. 
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§  391.  Impeaching  Back— The  Old  Lawyer’s  Cows. 

The  foregoing  episode  reminds  of  one  that  occurred 
among  the  Green  Mountains.  B.  was  a  kind-hearted 
Vermont  lawyer,  seventy  years  old.  He  could  repeat 
Milton  and  Shakespeare  ad  infinitum,  but  had  no  head 
for  business  details,  and  was  lax  in  keeping  his  promise. 
G.,  a  sheriff,  attached  B.’s  cows,  and  so  starved  them  that 
some  died,  and  others  sold  for  less  than  half  their  value. 
B.  sued  him  for  negligence,and  testified  to  their  condition. 
G.’s  only  alternative  to  defeat  B.  was  to  impeach  him. 
He  got  four  lawyers  that  had  had  controversies  with  B. 
to  testify  that  B  did  not  stand  on  a  par  with  his  neighbors 
as  to  truth  and  veracity.  There  was  a  good  jury,  and 
the  court-room  was  crowded.  B.  was  wisely  advised  by 
his  assistant,  L.  E.  Chittenden,  to  make  his  own  closing 
argument.  B.  did  so.  He  graphically  described  the  cow, 
her  usefulness,  her  helplessness,  and  the  stony-hearted 
cruelty  of  the  brute  who  would  starve  her.  He  then 
proceeded  : — 

“This  wretch  starved  my  herd  of  cows.  That  is 
scarcely  denied.  The  defense  is,  that  four  men,  whom 
some  people  call  lawyers,  say  that  I  don’t  always  tell  the 
truth.  Now  I  have  no  ill-will  against  these  four.  They 
don’t  like  me — they  don’t  like  anybody,  and  anybody  don’t 
like  them.  They  are  not  to  blame  ;  it’s  their  nature. 
They  can’t  get  rid  of  their  bad  smell ;  they  would  if  they 
could.  Why,  I  suppose  any  little  black  and  white  ani¬ 
mal  would  smell  sweeter  if  he  could.  Look  at  the  poor 
creeturs  !  There  is  M.  In  some  things  he  is  great. 
He  can  lie  in  more  languages  than  any  man  at  this  bar. 
He  can  lie  in  Greek  and  Hebrew,  in  Chinese  and  Choc¬ 
taw,  and  in  all  kinds  of  Dutch,  and  his  lie  is  always 
made  from  hard- wood  ashes.  Had  he  ever  a  friend  that 
he  did  not  bankrupt  ?  Is  there  a  man  in  court  that  likes 
him  ?  If  there  is,  let  him  hold  up  his  hand.  Not  a  hand 
is  raised.  When  I  get  so  low  that  no  man  will  raise  a 
hand  for  me,  maybe  I  will  go  to  impeaching  my  brothers 
of  the  bar.  I  will  lie  right  down  in  sackcloth,  as  did  old 
21 
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Ahabwhen  Elijah  caught  him  trying  to  steal  Naboth’s 
grape-vines. 

“  Then  there  is  R.  He  has  been  slandered  in  this  com¬ 
munity.  Everybody  says  that  he  has  no  heart,  that  he 
is  a  kicker  like  Islimael.  I  know  he  has  a  heart ;  it’s  just 
about  the  size  of  a  beech-nut,  and  just  as  sharp-cornered. 
M.  is  only  three  feet  and  four  inches  high,  and  by  com¬ 
mon  consent  the  meanest  man  in  this  community.  What 
a  mercy  he  didn’t  grow  bigger  !  When  M.  was  born, 
his  father  said  he  wasn’t  worth  raising  ;  but  his  mother 
said  he  could  be  raised  on  skim-milk  from  a  bottle,  and 
would  make  an  errand-boy.  Somebody  tried  to  change 
the  order  of  Providence  and  make  a  lawyer  of  him.  He 
spoiled  an  errand-boy,  and  didn’t  make  a  lawyer.  The 
last  and  least  of  the  four  impeachers  is  A.  Now,  I  am 
not  so  hard-hearted  as  to  say  a  word  against  A.  I  pity 
him.  He  is  a  poor,  debilitated  old  man,  in  his  second 
childhood,  and  he  always  has  been  ever  since  he  was  a 
small  boy.  On  the  other  side  is  B.,  an  old  fellow  full  of 
faults  ;  but  he  never  willfully  injured  a  man  or  woman, 
or  impeached  a  brother  lawyer,  or  starved  a  cow.  Here 
is  his  case,  and  here  are  the  mangled  remains  of  his  im¬ 
peachers.  Gentlemen,  judge  between  us.” 

The  jury  gave  B.  so  large  a  verdict  that  he  and  Mr. 
Chittenden  had  hard  work  to  retain  it  against  the  charge 
of  prejudice  in  the  jury.1 

§  391a.  “  Count  Joannes.” 

An  eccentric  litigant  was  George  Jones,  a  play-actor 
who,  at  a  convivial  dinner  in  London,  had  received  from 
the  company  a  parchment  under  seal,  conferring  on  him 
the  title  “Count  Joannes.”  P.  H.  Underwood  (once  ed¬ 
itor  of  the  Atlantic  Monthly),  in  writing  an  account  of  a 
ball  in  Boston,  mentioned  as  among  the  distinguished 
persons  present  the  soi-disant  George,  Count  Joannes,” 
and  therefor  was  sued  for  libel.  J oseph  N ickerson,  an 
attorney,  sent  to  the  Count  a  notice  to  appear  at  the  hear¬ 
ing  of  a  motion.  He  happened  to  enclose  it  in  an  enve- 

1®ee  Mr.  C.'s  charming  article,  5  Gr.  Bag,  378. 
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lope  much  used  then  (namely,  at  the  time  of  the  war  of 
the  slaveholders’  rebellion),  having  on  the  left-hand 
corner  a  jackass  with  the  word  “secessionist.”  The 
Count  sued  him  for  libel.  Nickerson  was  defended  by 
Wm.  L.  Burt,  afterwards  postmaster  of  Boston.  On  the 
trial,  there  were  many  amusing  repartees. 1  The  Count 
afterwards  sued  Burt,  Gov.  Andrews  and  others  for  al¬ 
leged  libels.  Some  of  these  may  be  noticed  further  on.2 
He  was  finally  convicted  of  common  barratry. 

§  392.  Spinoza  and  his  Sisters.  . 

This  chapter  has  too  far  exceeded  its  allotted  limits  to 
admit  any  preachment  on  one’s  duty  to  litigate  ;  a  single 
instructive  incident  in  that  regard  must  now  suffice. 
When  the  sisters  of  Spinoza,  on  account  of  his  excommun¬ 
ication  denied  his  rights  in  his  father’s  estate,  he  went 
to  law,  established  his  rights  judicially,  and  then  released 
to  his  sisters  his  title  to  the  property.  He  left  on  record 
this  opinion  :  “In  a  State  where  just  laws  are  in  force, 
it  is  not  only  the  right  of  every  citizen  but  his  duty  to¬ 
ward  the  common  weal,  to  resist  injustice  to  himself,  lest 
peradventure  evil  men  should  find  profit  in  their  evil 
doing.” 

1  These  may  be  found  in  Clerk  Willard’s  “Half  Century  among 
Judges  and  Lawyers,”  p.  295. 

2  See  post,  £?§  1588,  1689. 


CHAPTER  VIII. 


LAWYERS. 

Part  I. — In  General. 

§  393.  English  Classics  on  Lawyers— Chaucer— Crabbe. 

Introductory  to  delineation  of  certain  individualities, 
it  may  be  interesting  to  note  a  few  generalities  concern¬ 
ing  the  profession,  wittily  enunciated  here  and  there 
throughout  English,  American  and  other  literature. 

Chaucer,  describing  his  Canterbury  pilgrim  lawyer, 
says  : — 

“  Nowhere  so  busy  a  man  as  he  there  n’as, 

And  yet  he  seemed  busyer  than  he  was.” 

Elsewhere,  also,  he  pays  the  “  Man  of  Lawe  ”  the- 
rather  ambiguous  compliment  : — 

‘  ‘  Thereto  he  couthe  endy  te  and  make  a  thing, 

There  couthe  no  man  pynche  at  his  writing.” 

Crabbe,  the  reverend  poet- wag,  in  “The  Borough,” 
describes  a  good  lawyer  thus  : — 

“  Spare  was  his  visage,  moderate  his  bill, 

And  he  so  kind,  men  doubted  of  his  skill.” 

Of  a  lawyer  who  got  clients  by  hospitality,  Crabbe 
says  in  his  monosyllabic  style  : — 

“  For  this,  he  nowbagan  his  friends  to  treat; 

His  way  to  starve  them  was  to  make  them  eat.” 

This  reminds  of  the  French  adage:  “ bon  avocat 
mauvais  voisin .” 

§  394.  Temple  Insignia— Horace  and  Lamb. 

As  is  well  known,  Queen  Elizabeth  granted  to  the 
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Inner  Temple,  as  a  coat  of  arms,  a  winged  horse.  That 
of  the  Middle  Temple  was  a  lamb.  There  were  two  rival 
theories  of  these  insignia.  The  professional  explanation 
was  set  forth  as  follows  : — 

“  As  by  the  Templars’  haunts  you  go, 

The  horse  and  lamb  displayed, 

In  emblematic  figures  show 
The  merits  of  their  trade. 

Their  clients  may  infer  from  thence 
How  just  is  their  profession ; 

The  lamb  sets  forth  their  innocence, 

The  horse  their  expedition.” 

But  the  lay  theory  rather  differed  from  the  profes¬ 
sional  one  ;  it  ran  thus  : — 

“  ’Tis  all  a  trick,  these  all  are  shams 
By  which  they  mean  to  cheat  you; 

But  have  a  care,  for  you’re  the  lambs 
And  they  the  wolves  that  eat  you. 

Nor  let  the  thoughts  of  no  delay 
Within  their  courts  misguide  you; 

’Tis  you  arc  the  showy  horse,  and  they 
The  jockeys  that  will  ride  you.” 

§  395.  Hat-trick  Played  on  St.  Peter. 

A  very  old  anonymous  poem,  entitled  ‘‘St.  Peter 
versus  a  Lawyer,”  has  the  following  four  opening 
lines  : — 

‘  ‘  Professions  will  abuse  each  other ; 

The  priest  won’t  call  the  lawyer  brother; 

While  Salkeld  still  beknaves  the  parson, 

And  says  he  cants  to  keep  the  farce  on.” 

A  lawyer  by  the  name  of  Flaw  presents  himself  at 
Heaven’s  gate.  St.  Peter  mildly  tells  him  to  get  gone, 
there  being  no  precedent  for  admission  of  lawyers  to 
Heaven  : — 

“  And  would  have  closed  the  gate  of  day, 

Had  not  old  Flaw  in  suppliant  way, 

Demurring  to  so  hard  a  fate, 

Begged  but  a  look  though  through  the  gate. 
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St.  Peter,  rather  off  his  guard, 

Unwilling  to  be  thought  too  hard, 

Opens  the  gate  to  let  him  peep  in. 

What  did  the  lawyer  ?  Did  he  creep  in  ? 

Or  dash  at  once  to  take  possession  ? 

O  no,  he  knew  his  own  profession; 

He  took  his  hat  off  with  respect, 

And  would  no  gentle  means  neglect, 

But  finding  it  was  all  in  vain 
For  him  admittance  to  obtain, 

Thought  it  were  best,  let  come  what  will, 

To  gain  an  entry  by  his  skill. 

“  So  while  St.  Peter  stood  aside, 

To  let  the  door  be  opened  wide, 

He  skimmed  his  hat  with  all  his  strength, 

Within  the  gates  to  no  small  length. 

St.  Peter  stared;  the  lawyer  asked  him, 

‘  Only  to  fetch  his  hat,’  and  passed  him, 

But  when  he’d  reached  the  Jack  he’d  thrown, 

O  then  was  all  the  lawyer  shown ; 

He  clapped  it  on,  and  arms  akembo 
(As  if  he’d  been  the  gallant  Bembo), 

Cried  out,  ‘  What  think  you  of  my  plan  ? 

Eject  me,  Peter,  if  you  can  !  ’  ” 

§  396.  Evona  also  got  in. 

This  reminds  of  St.  Evona,  mentioned  by  Carr,  in  a 
book  published  in  1688,  as  a  pious  lawyer  of  Brittaine,  to 
whom  a  chapel  in  Rome  is  dedicated.  Evona  made  a 
pilgrimage  to  Rome  to  get  the  Pope  to  give  the  legal  pro¬ 
fession  a  saint.  The  Pope  told  him  to  say  so  many  Ave 
Marias,  walk  around  the  Church  of  St.  John  de  Lateran 
blindfold,  stop  at  St.  Michael's  feet,  and  the  first  saint  he 
laid  hold  of  should  be  the  patron  saint  of  lawyers.  Evona 
went  through  the  performance,  but  the  saint  he  laid  hold 
of  happened  to  be  the  traditional  fallen  angel.  When 
he  was  unblindfolded,  and  saw  that  he  had  literally  raised 
the  Devil,  he  soon  died  of  a  broken  heart.  When  he 
reached  Heaven’s  gate,  St.  Peter  intimated  a  reluctance 
to  cluttering  up  the  Kingdom  with  lawyers.  But  Evona 
replied  :  “  I  am  that  honest  lawyer  who  never  took 
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fees  on  both  sides,  or  pleaded  in  a  bad  cause  ;  nor  did  I 
ever  set  my  neighbors  together  by  the  ears,  or  live  by 
the  sins  of  the  people.”  “  Well,  then,”  quoth  St.  Peter, 
‘‘come  in  and  make  thyself  comfortable.” 

§  397.  Coleridge’s  Lampoon — Straw’s  Epitaph. 

Coleridge  may  have  been  under  the  influence  of  opium 
when  he  wrote  of  lawyers  : — 

“  I  saw  a  lawyer  killing  a  viper, 

On  a  dung-heap  beside  his  stable, 

And  the  Devil  smiled,  for  it  put  him  in  mind 
Of  Cain  and  his  brother — Abel.” 

One  of  the  myriad  epitaphs  written  to  satirize  law¬ 
yers  ran  as  follows  : — - 

“  Hie  jacet  Jacobus  Straw, 

Who  forty  years  followed  the  law  ; 

And  when  he  died,  the  Devil  cried, 

‘  Jennnie,  give  us  your  paw.’  ” 

§  398.  Abp.  Ryan’s  Repartee. 

At  a  banquet  given  by  some  of  the  Pennsylvania 
railroad  officials,  ex- Attorney-General  Wayne  McVeigh, 
in  introducing  some  of  them  to  Archbishop  Ryan, 
playfully  commented  on  their  virtues,  advising  him  to 
cultivate  their  acquaintance  as  a  convenience  in  view  of 
free  passes,  etc.,  and  adding  laughingly,  “  Indeed,  I  am 
not  sure  that  it  might  not  be  worth  your  while  to  use 
your  influence  to  get  these  clients  of  mine  passes  to  the 
happier  world  beyond.”  Quick  as  flash  his  (Irish) 
witty  Grace  replied  :  “  Oh,  no,  I  could  not  think  of 
separating  them  from  their  counsel.” 

§  399.  “  Satan  gets  his  own.” 

A  rhymed  squib  was  circulated  some  years  ago  repre¬ 
senting  a  man  on  Broadway,  New  \  ork,  as  observing  a 
hearse  and  funeral  procession,  and  asking  a  street  gamin 
‘  ‘  Who  is  dead  and  to  be  buried  ?  ”  The  boy  answers  that 
a  lawyer  is  dead,  but  is  not  to  be  buried  ;  and  when 
asked  to  explain,  adds  that  when  a  lawyer  dies  in  New 
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York  City,  lie  is  left  without  a  watcher  over  night,  and 
next  morning  the  body  is  gone.  To  the  inquiry, 

‘  ‘  Whither  do  the  lawyers  go,  if,  when  defunct,  they’re 
seen  no  more  below  ?  ”  the  hoy  replies  : — 

“  I  do  not  know,  and  therefore  cannot  tell, 

But  this  I  know,  there  is  a  brimstone  smell 
Throughout  the  room,  which  is,  to  souls  discerning, 
Instinctive  proof  that  something  must  be  burning; 

Besides  all  this,  a  smoke  is  seen  whose  hue 
Tells  that  for  lawyers  things  look  rather  blue. 

Without  reflection,  some  acute  of  smell 
Infer  at  once  they  must  have  gone  to  hell ; 

Others,  more  hopeful,  with  more  love  than  hate, 

Affirm  they’re  saved,  but  in  a  damaged  state; 

But  of  their  fate  quite  little  here  is  known, 

Still  there’s  a  proverb,  ‘  Satan  gets  his  own.’  ” 

§  400.  “Don’t  Smell  Well.” 

The  “smell”  in  this  yarn  suggests  an  incident  per 
contra.  A  Southwestern  ex- judge,  whom  we  will  call 
Judge  Blank,  had  a  great  antipathy  for  the  odor  of  musk. 
One  hot  day  his  nose  got  suspicious,  and  looking  up  from 
a  document,  he  saw  a  lady  standing  in  his  office-door. 
He  waved  his  hand,  saying  :  ‘ £  Beg  your  pardon,  madam, 
but  you  don’t  smell  well.”  “Sir  !”  she  ejaculated,  and 
dashed  away.  Soon  there  came  a  man  red  in  the  face, 
exclaiming  :  “  Are  you  the  man  that  insulted  my  wife  ?  ” 
Blank  answered  :  “  No,  sir,  please  be  seated.”  The 

woman  reappeared  and  stated  just  what  Blank’s  words 
were.  “Oh,”  blandly  interrupted  he,  “ a  misapprehen¬ 
sion  ;  it  must  be  true,  madam,  that  you  didn’t  smell  well, 
or  else  you  would  have  smelled  me.  You  have  a  catarrh, 
have  you  not  ?  ”  The  husband  relaxed  his  fists,  and 
said:  “Squire,  you’re  a ’cute  one;  you’ll  do  for  us.” 
And  forthwith  Blank  got  a  good  case. 

§  401.  “  Hot  Pitch”— “  Cut  what’s  between.” 

The  victims  of  lawyers  of  the  ilk  of  Buzfuz,  who  had 
a  case  “on  speck  ”  with  no  fear  of  being  hauled  up  for 
barratry,  have  had  a  representative  mouthpiece  in  Quilp 
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of  Old  Cariosity  Shop  notoriety.  “There’s  no  such 
thing  to  be  had  here,  ”  cried  the  dwarf.  ‘  ‘  W ater  for  law¬ 
yers  !  Melted  lead  and  brimstone,  you  mean,  nice  hot 
blistering  pitch  and  tar — that’s  the  thing  for  them.” 

It  is  pleasant  to  get  away  from  this  atmosphere  into 
another  of  Dickens’  creations, — poor  Pickwick’s  experi¬ 
ence  with  barristers  and  attorneys,  and  his  shock  at  their 
salutations  within  the  bar  for  the  Bardell  trial.  On 
their  quarrels — to  he  taken  only  “in  a  Pickwickian 
sense”- — occurs  the  following  epigram  : — 

“  Two  lawyers,  when  a  knotty  cause  was  o’er, 

Shook  hands,  and  were  as  friendly  as  before. 

‘  Zounds !  ’  said  the  client,  ‘  I  would  fain  know  how 
You  can  be  friends  who  Avere  such  foes  just  now  ?  ’ 

‘  Thou  fool !  ’  said  one,  ‘  we  lawyers  though  so  keen, 

Like  shears,  ne’er  cut  ourselves,  hut  Avhat’s  between?  ’  ” 

§  402.  Rhyme-Smith  Epigrams — “  Wits’  End  ” — “  Piers  ” 
— “  Craft”— “  Just.” 

The  following  epigram  is  by  James  Smith,  one  of  the 
two  brothers,  authors  of  “  Rejected  Addresses”  : — 

“  ‘  What  with  briefs,  and  attending  the  court,  self  and  clerk, 
I’m  at  my  wits’  end,’  muttered  Drone,  the  attorney  ; 

‘  I  fear  ’tis  a  serious  case,’  answered  Shark — 

‘  You're  so  terribly  tired  by  so  little  a  journey.’  ” 

The  following  is  by  the  same  rliyme-Smith  : — 

“  As  late  the  Trades’  Unions,  by  way  of  a  sIioav, 

O’er  Westminster  Bridge  strutted  five  in  a  row, 

‘  I  feel  for  the  bridge,’  whispered  Dick,  with  a  shiver, 

‘  Thus  tired  by  the  mob  it  may  sink  in  the  river.’ 

Quoth  Tom,  a  croAvn  lawyer,  ‘  Abandon  your  fears; 

As  a  bridge  it  can  only  be  tried  by  its  piers.  ’  ” 

So  also  is  the  following,  aimed  at  the  lawyer  on  the 
street  in  which  Smith  lived  in  London  : — 

“  In  Craven  Street,  Strand,  the  attorneys  find  place, 

And  ten  dark  coal-barges  are  moored  at  its  base. 

Fly,  Honesty,  fly  !  Seek  some  safer  retreat, 

There’s  craft  in  the  river,  and  craft  in  the  street.” 
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Thereupon  Sir  George  Rose  countered  as  follows  . 

“Why  should  Honesty  fly  to  some  safer  retreat, 

From  attorneys  and  barges  ?— ’od  rot  ’em ! 

For  the  lawyei’S  are  just  at  the  top  of  the  street, 

And  the  barges  are  just  at  the  bottom.” 

§  403.  Ben  Jonson— “  Tongue.” 

Ben  Jonson  described  lawyers  as  those 

“  Who  could  speak 

To  every  cause,  and  things  mere  contraries 
Till  they  were  hoarse  again,  yet  all  be  law.  .  .  . 

So  wise,  so  grave,  of  so  perplexed  a  tongue 
And  loud  withal,  that  could  not  wag  nor  scarce 
Lie  still  without  a  fee.” 

§  404.  Butler  in  “  Hudibras”— Bishop. 

Butler,  in  “Hudibras  ”  (as  printed),  asked 

“  What  bigot  ever  dared  to  draw 
By  inward  light  a  deed  in  law  ? 

Or  could  hold  forth  by  revelation 
An  answer  to  a  declaration  ? 

Those  that  meddle  with  lawyers’  tools 
Will  cut  their  fingers,  if  they’re  fools.” 

Butler’s  manuscript  added  : — 

“  More  nice  and  subtle  those  wire  drawers, 

Of  equity  and  justice,  common  lawyers; 

Who  never  end,  but  always  prune  a  suit, 

To  make  it  bear  the  greater  store  of  fruit.” 

This  reminds  of  the  Hudibrastic  lines  : — 

“  Or  whether  he  that  is  defendant 
In  this  case  has  the  better  end  on’t 
Who  putting  in  a  raw  cross-bill 
May  traverse  the  action.  Better  still.” 

Also  of  an  epigram  by  Samuel  Bishop  : — 

“  In  indenture  or  deed, 

Tho’  a  thousand  you  read, 

Neither  comma  nor  colon  you’ll  ken  ; 

A  stop  intervening 

Might  determine  the  meaning, 

And  what  would  the  lawyers  do  then  ? 
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Chance  for  change  of  construction  gives  chance  for  new  flaws; 
When  the  sense  is  once  fixed,  there’s  an  end  of  the  cause.” 

§  405.  “Who  Matches  a  Lawyer.” 

There  is  an  old  English  ballad  : — 

“  A  lawyer,  quite  famous  for  making  a  bill, 

And  who  in  good  living  delighted, 

To  dinner  one  day  with  hearty  good-will 
Was  by  a  rich  merchant  invited. 

But  he  charged  six  and  eightpence  for  going  to  dine, 
Which  the  client  he  paid,  though  no  ninny, 

And  in  turn  charged  the  lawyer  the  dinner  and  wine, 

One  a  crown  and  the  other  a  guinea. 

But  gossips,  you  know,  have  a  saying  in  store, 

He  who  matches  a  lawyer  has  only  one  more. 

“  The  lawyer  he  paid  it  and  took  a  receipt, 

While  the  client  stared  at  him  with  wonder. 

With  the  produce  he  gave  a  magnificent  treat, 

But  the  lawyer  soon  made  him  knock  under. 

That  his  client  sold  wine,  information  he  laid, 

Without  license,  and  spite  of  his  storming, 

The  client  a  good  thumping  penalty  paid, 

And  the  lawyer  got  half  for  informing. 

But  gossips,  you  know,  have  a  saying  in  store, 

He  who  matches  a  lawyer  has  only  one  more,” 

§  406.  “  My  Lawyer  “  My  Client.” 

The  Albany  Law  Journal  once  contained  the  following 
parody  on  the  popular  lyric,  £  ‘  My  Mother  ”  : — 

“  Who  taught  me  first  to  litigate, 

My  neighbor  and  my  brother  hate, 

And  my  own  rights  to  overrate  ? 

My  lawyer. 

“  Who  cleaned  my  bank  account  all  out, 

And  brought  my  solvency  in  doubt, 

Then  turned  me  to  the  right-about  ? 

My  lawyer. 

The  Lawyer’s  Answer. 

“  Who  lied  to  me  about  his  case, 

And  said  we’d  have  an  easy  race, 

And  did  it  all  with  solemn  face  ? 

My  client. 
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‘  ‘  Who  took  my  services  for  naught, 

And  did  not  pay  me  when  he  ought, 

And  boasted  what  a  trick  he’d  wrought  ? 

My  client.” 

§  407.  Sampson  Levy’s  Fee. 

This  parody  is  not  so  very  overdrawn.  D.  P.  Brown 
tells  us 1  that  a  stately dooking  gentleman  called  on  Samp¬ 
son  Levy,  with  a  copy  of  a  very  complicated  will,  con¬ 
taining  a  vast  variety  of  trusts,  and  exhibiting  on  its 
face  inconsistencies,  which  it  was  very  difficult,  if  not 
impossible,  to  reconcile  ;  asking  him  to  examine  it  care¬ 
fully,  and  furnish  him  with  a  distinct  written  opinion 
upon  its  true  legal  interpretation,  stating  that  he  would 
call  in  a  week,  receive  the  result,  and  pay  him  liberally. 
The  moment  the  client  left  the  office,  Levy  turned  to  his 
students,  delivered  them  the  copy,  told  them  there  was 
a  fine  opportunity  for  an  instructive  investigation  of 
authorities,  and  on  the  strength  of  the  expected  fee 
invited  them  to  a  handsome  supper.  Their  task  was 
performed,  an  elaborate  opinion  prepared,  and  the  supper 
enjoyed.  At  the  appointed  time,  the  client  called,  lis¬ 
tened  with  delight,  received  the  document,  laid  upon  the 
table  a  note  delicately  rolled  up,  exhibiting  at  the  corner 
the  figure  one ,  and  left  the  office.  Levy  then  unfolded 
the  note.  It  was  for  one  dollar.  He  sent  the  students 
scurrying  to  find  him,  to  rectify  the  supposed  mistake. 
In  vain, — “he  never  came  back  any  more.”  It  is 
not  strange  that  afterwards,  when  a  stranger  entered, 
occupied  a  half-hour  of  his  time  detailing  circumstances, 
and  asked  his  advice,  Levy  answered  with  great  gravity  : 
“  I  would  advise  you  when  you  go  home  to  put  twenty 
dollars  in  your  pocket,  then  call  on  some  legal  friend  of 
yours  and  give  him  a  fee,  and  no  doubt  he  will  give  you 
an  opinion.”  The  hint  was  not  wasted. 

§  408.  Daniel  De  Foe — “Thirteen  Times.” 

Daniel  De  Foe,  in  1702,  wrote  a  satire  entitled  “A 
Short  Way  with  the  Dissenters  ”  ;  and  through  the  efforts 

1  Forum,  550. 
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of  lawyers  was  condemned  by  the  House  of  Commons  to 
be  fined,  put  in  the  pillory,  and  imprisoned  for  two  years. 
He  may  therefore  be  pardoned  for  saying  of  lawyers,  in 
his  “  Hymn  to  the  Pillory”  : — 

“  These  are  the  mountebanks  of  State, 

Who  by  the  sleight  of  tongues  can  crimes  create, 

And  dress  up  trifles  in  the  robes  of  fate ; 

The  mastiffs  of  a  government 
To  worry  and  run  down  the  innocent.” 

His  hymn  brought  in  rich  pecuniary  returns,  but  the 
lawyers  did  not  remit  their  naughty  doings.  Some  time 
after  he  had  written  “Robinson  Crusoe,”  he  had  to 
confess  : — 

“  No  man  has  tasted  differing  fortunes  more; 

And  thirteen  times  I  have  been  rich  and  poor.” 

§  409.  Sheep  Unfleeced. 

In  London,  in  1807,  a  poem  was  published  entitled 
“Stultifiera  Navis,  the  Modern  Ship  of  Fools.”  Therein 
is  a  popular  simile  for  a  person  who  goes  to  law  : — 

“  Just  like  a  sheep  that  in  a  storm 
Sought  ’neath  the  hedge  a  covert  warm  ; 

And  there,  from  rain  and  Avind  defended, 

He  waited  till  the  storm  was  ended  ; 

Then  bleated  out  a  thousand  thanks 
And  bounded  off  to  sunny  banks  ; 

But  found,  though  sheltered  from  the  wynde, 

Part  of  his  fleece  was  left  behind. 

Thus,  bramble-like,  we  find  that  law, 

When  once  a  fool  gets  in  its  jaw, 

Though  from  the  theft  it  saves  his  coat, 

’Twill  steal  the  pound  and  leave  the  groat.” 

§410.  “  Academic  Attitude.” 

Why  do  lawyers  orate  with  their  hands  in  their 
pockets  ?  “Pump  Court  ”  tells  that  Tupp,  Q.  C.,  on  being 
remonstrated  with  by  the  court  for  too  much  gesticu¬ 
lation  with  hands  and  fingers,  was  pained  and  made 


answer  : — 
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“  Our  learned  friend  was  greatly  pained  ; 

He  answered :  ‘  As  your  Lordship 
Has  not  that  graceful  art  attained, — 

Imaginary  swordship, — 

I’ll  waive  my  right  when  I  am  wroth 
To  wave  my  arms  like  rockets, 

And  I’ll  address  the  court  with  both 
My  hands  within  my  pockets.” 

Envoi. 

“  I  merely  state  a  platitude, — 

When  once  he  set  the  fashion, 

This  academic  attitude 

Became  the  legal  passion.” 

§411.  In  More’s  “  Utopia”  no  Lawyers. 

Sir  Thomas  More,  in  his  “  Utopia,”  would  have  no 
lawyers.  The  Utopians  “do  think  it  is  much  better 
that  every  man  should  plead  his  own  cause,  and  trust  it 
to  the  judge.”  There  is  a  tradition  that  on  the  scaffold 
Sir  Thomas  handed  his  purse  to  the  executioner,  saying  : 
“Here’s  thy  fee,  and,  my  good  fellow,  let  thy  suit  he 
dispatched  presently ;  for  ’tis  all  one  pain  to  die  a 
lingering  death,  and  to  live  in  the  continual  mill  of  a 
lawsuit.” 

§  412.  Fuller’s  “  Good  Advocate.” 

Quaint  old  Thomas  Fuller  has  the  following  delineation 
of  “the  good  advocate”:  “He  not  only  heareth  but 
examineth  his  client,  and  pinchetli  the  cause  where  he 
fears  it  is  founded.  For  many  clients,  in  telling  their 
case,  rather  plead  than  relate,  so  that  the  advocate  hears 
not  the  true  state  of  it  until  opened  by  the  adverse  party. 
...  In  trivial  matters,  he  persuadeth  his  client  to 
sound  a  retreat  and  make  a  composition.” 

§413,  Congreve’s  Portraiture— As  Christians. 

William  Congreve,  in  his  “  Love  for  Love,”  makes 
Scandal  reply  as  to  portraits  :  “  I  have  some  hieroglyphics 
too.  I  have  a  lawyer  with  a  hundred  hands,  two  heads, 
and  but  one  face.  ’’  It  is  hoped  that  the  wretched  Latin 
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adage,  good  lawyer,  bad  Christian — Bonus  jurista,  malus 
Christa — is  obsolescent  if  not  entirely  obsolete. 

In  a  church  meeting  in  a  Chicago  suburb,  held  in 
order  to  draw  into  the  fold  additional  members,  inquiry 
was  made  whether  a  certain  lawyer  of  the  congregation, 
whose  financial  affairs  were  somewhat  involved,  had  “  got 
religion.”  To  this  another  lawyer  responded:  “No,  I 
think  not,  unless  it’s  in  his  wife’s  name.” 

§  414.  Keen  but  not  Par  Sightedness. 

Judge  Collamer  once  jocosely  remarked  of  another 
eminent  Vermont  lawyer’s  keen  perception:  “He  can 
discern  a  fly  on  a  barn-door  without  seeing  the  door.” 
This  reminds  of  Lord  Brougham’s  characterization  of 
Perceval:  “Within  that  sphere  he  saw  with  extreme 
acuteness, — as  the  mole  is  supposed  to  be  more  sharp- 
sighted  for  half  a  quarter  of  an  inch  before  it ;  but  as 
beyond  the  limits  of  his  little  horizon  he  saw  no  better 
than  the  mole,  so,  like  her,  he  firmly  believed  and  always 
acted  on  the  belief,  that  beyond  what  he  could  descry, 
nothing  whatever  existed  ;  and  he  mistrusted,  dreaded 
and  even  hated  all  who  had  an  ampler  visual  range  than 
himself.” 

§  415.  Vulgar  Prejudice—  “Viper “  Working  Class.” 

To  exhibit  hate  of  a  lawyer,  clergyman,  schoolmaster 
or  literary  woman  merely  because  of  her  or  his  rightful 
intellectual  domination,  is  a  badge  of  innate  narrowness, 
unsymmetry,  neglected  education — not  to  say  “general 
cussedness.”  It  makes  mad  the  man  whose  only  en¬ 
ginery  is  brute  brawn,  or  the  woman  whose  only  beauty 
is  the  skin-deep  (or  paint-shallow)  type  of  the  green-room, 
to  discover  that  “knowledge  is  power” — power  infinitely 
more  effective  than  any  other,  as  well  as  more  durable.1 
Gibbon  tells  us  that  the  Germans  who  exterminated 
Varus  and  his  legions  had  been  particularly  offended  with 
the  Roman  laws  and  lawyers.  One  of  the  barbarians, 
after  the  effectual  precautions  of  cutting  out  the  tongue 


1  See  The  Life  of  Lives,  page  340. 
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of  an  advocate,  and  sewing  up  his  mouth,  observed  with 
much  satisfaction,  that  “the  viper  could  no  longer  hiss.  ” 

The  old  ideal  of  a  lawyer  was  somewhat  different  from 
the  present.  Lord  Bolingbroke’s  mot  is  no  longer  quoted 
with  approval,  namely  :  “  Like  a  lawyer,  I  am  ready  to 
support  the  cause  ;  and,  if  occasion  be,  with  subtilty  and 
acrimony. ”  As  to  simulation,  no  doubt  there  will  always 
be  fools  who,  like  the  stupid  rustics  mentioned  by  another 
writer  ( W ashington  Irving  ?),  ‘  ‘  mistake  the  silent  blank 
of  stupidity  for  the  gravity  of  wisdom.” 

A  southern  Illinois  paper,  in  1887,  offered  this  apology  : 
“  The  type  made  us  allude  last  week  to  our  esteemed 
townsman,  Mr.  Polhemus,  as  a  ‘  villainous  lounger.’  We 
wrote  ‘versatile  lawyer.’  The  error  was  overlooked 
by  our  proof-reader,  a  gentleman  from  Texas,  who  as¬ 
sures,  in  extenuation  of  the  oversight,  that  the  two  terms 
mean  pretty  much  the  same  thing  where  he  came  from.” 

The  Virginia  City  Enterprise  introduces  some  work¬ 
ingmen  to  each  other 

“Returning  home  at  two  o’clock  yesterday  morning, 
we  met  a  number  of  miners  going  with  buckets  in  their 
hands  to  their  work.  There  was  not  a  gray  hair  among 
them  ;  they  were  singing  and  joking,  and  seemed  alto¬ 
gether  light-hearted.  They  were  going  to  work  for  eight 
hours  down  in  the  depths — down  where  there  is  heat  and 
danger, — and  yet  they  were  not  despondent.  A  moment 
later  we  passed  a  window  where,  at  twelve  and  six 
o’clock  the  previous  day,  we  had  seen  a  gray-liaired  man, 
a  lawyer,  hard  at  work.  He  had  books  all  around  him  ; 
once,  as  we  passed,  he  was  reading,  and  once  writing. 
At  that  early  hour  in  the  morning  the  light  was  still 
shining  through  his  window  curtains,  and  we  knew  that, 
almost  without  relaxation,  he  had  been  at  work  for  four¬ 
teen  hours,  and  doing  that  kind  of  work  which  brings 
stooped  shoulders,  sunken  cheeks  and  crow’s  feet  early. 
When  he  leaves  his  work  and  goes  upon  the  street,  he  is 
never  saluted  as  a  workingman,  but  is  pointed  out  as  a 
lawyer.  Were  a  demagogue  to  speak  to  the  men  who 
wear  rough  clothes,  he  would  have  a  kind  word  for  the 
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miner,  for  the  mechanic,  for  all  who  toil  with  their  hand, 
but  would  be  tempted  to  point  out  the  man  whom  we  had 
seen  working  two  shifts  in  one  as  one  of  the  men  to  he 
avoided,  because  he  has  no  sympathies  in  common  with 
those  who  toil  with  their  hands.  And  many  would  cheer 
the  remark,  though  were  they  to  get  in  real  trouble  the 
next  day,  they  would,  ten  to  one,  give  the  lie  to  their 
own  professions  by  applying  for  advice  to  the  very  man 
who  had  been  described  to  them  as  one  to  be  avoided. 
The  truth  is,  every  man  of  any  importance  in  the  world 
is  an  earnest  worker.  All  do  not  swing  picks,  or  drive 
jack-planes,  or  beat  anvils  ;  but  they  work,  nevertheless, 
and  their  work  is  quite  as  necessary  as  that  of  the  purely 
physical  toilers.  ...  If  men  would  keep  these  thoughts 
in  mind,  there  would,  we  think,  be  a  nearer  sympathy 
between  them, — more  forbearance,  more  gentleness,  and 
charity.  ” 

§  416.  “  Apollo  and  Littleton  never  Together.” 

Wycherly,  in  his  comedy,  “  The  Plaindealer,”  has  this 
hit  at  lawyers  :  Scene,  Westminster  Hall.  (Man  by) :  “I 
hate  this  place  worse  than  a  man  who  has  inherited  a 
chancery  suit.  I  wish  I  were  out  on’t  again.”  (Freeman  : 
“  Why,  you  need  not  be  afraid  of  this  place  ;  for  a  man 
without  money  need  no  more  fear  a  crowd  of  lawyers 
than  a  crowd  of  pickpockets.”  A  moment  afterward, 
Wycherly  makes  Major  Oldfox  say  to  his  inamorata, 
Widow  Blackacre  :  “  Oh,  lady,  let’s  not  talk  like  lawyers. 
Apollo  and  Littleton  never  lodge  in  a  head  together.” 

This  reminds  of  Pope’s  sentiment  : 

“  How  sweet  an  Ovid,  Murray  was  our  boast, 

How  many  Martials  were  in  Pultney  lost.” 

§  417.  Law  or  Theology  “  And  Then?” 

In  the  Albany  Law  Journal  in  1810,  Irving  Browne 
proposed  formation  of  a  Society  for  Prevention  of  Cruelty 
to  Lawyers.  He  said  :  “I  am  usually  very  particular, 
when  I  go  out  of  town  to  court,  to  conceal  everything 
indicative  of  my  profession,  but  in  going  to  Albany  the 
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other  day,  I  forgot  my  accustomed  caution,  and  tied  my 
bundle  of  papers  with  red  tape.  On  the  cars  I  was 
sharply  scrutinized  by  a  dyspeptic  and  saintly  gentleman, 
who  looked  too  good  for  this  world,  and  out  of  whose 
shoulders  I  expected  momentarily  to  see  a  pair  of  wings 
sprouting.  Presently  he  approached  me,  and  in  a  hollow 
voice  asked  me  if  I  were  not  a  lawyer — much  in  the 
manner  that  you  would  ask  one  if  he  were  not  the  devil. 

I  replied  in  a  deprecatory  manner,  that  I  was  one  of  that 
unhappy  and  despised  race.  Thereupon  he  pressed  upon 
me  a  printed  paper  at  arm’s  length,  as  if  I  were  a  leper, 
and  hastily  retreated.  I  read  the  paper  which  was  in 
the  words  and  figures  following  :  [Quoting  Tract  No. 
154  of  the  American  Tract  Society,  entitled  ‘And  Then?' 
wherein  a  young  man  delightedly  announces  to  an 
eminent  professor,  that  his  parents  have  consented  to 
his  studying  law,  and  is  asked  as  to  his  plans  after  his 
career  of  study,  £  What  then  ?  ’  which  query  is  repeated 
on  each  answer — reputation — state  office  and  riches — 
happy  old  age— death — ‘And  then?’ — ‘Abandoning 
the  study  of  the  law,  he  entered  upon  that  of  divinity 
and  spent  the  remainder  of  his  days  in  the  labors  of  a 
minister  of  Christ.’] 

“  Now  one  of  the  main  purposes  of  my  society  for  pre¬ 
vention  of  cruelty  to  lawyers  would  be  to  issue  tracts 
aimed  at  other  people  than  lawyers — say  clergymen,  for 
instance.  Adopting  the  foregoing  courteous  and  winning 
exhibit  as  my  model,  I  would  suggest  the  following : 

‘  And  Then  ?  ’  [After  the  proposed  theological  student’s 
answer  that  he  will  get  his  degree  :  ]  ‘  And  then  ?  ’ 

asked  his  venerable  friend.  ‘And  then,’  continued  the 
youth,  ‘  I  shall  have  a  great  many  knotty  and  difficult 
dogmas  to  reconcile  with  common  sense,  and  shall  attract 
notice  by  my  eloquence,  my  dignity,  and  my  abuse  of 
lawyers  and  other  bad  men,  and  shall  claim  to  wield  the 
power  of  the  Almight}r  in  condemning  to  perdition  all 
clergymen  and  other  Christians  who  shall  dare  to  differ 
from  me  in  opinion,  and  the  members  of  all  professions 
who  shall  dare  to  contend  with  the  clergy  for  a  share  of 
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the  respect  and  confidence  of  their  fellow-men,  and  shall 
win  a  great  reputation.’  ‘  And  then  ?  ’  repeated  the  aged 
man.  ‘  And  then  I  shall  be  called  by  some  wealthy  con¬ 
gregation,  and  shall  marry  a  rich  wife.  ’  ‘  And  then  ?  ’ 

‘  And  then  I  shall  live  comfortably  in  wealth  and  respect 
and  look  forward  to  a  happy  old  age.’  ‘And  then?’ 
‘  And  then  die,  of  course.’  ‘  And  then  ?  ’  It  darted  like 
a  flash  of  lightning  into  his  soul,  and  he  could  not  dis¬ 
lodge  the  impression.  Abandoning  the  study  of  divinity, 
he  entered  upon  that  of  the  law,  and  spent  the  remainder 
of  his  days  as  an  honest,  useful,  civil  lawyer. — No.  154, 
Society  for  Prev.  Cruelty  to  Lawyers.”1 

§  418.  The  Bar  and  the  Stage. 

The  author  of  “  Obiter  Dicta,”  speaking  of  Macready, 
says  :  “  He  was  always  regretting — Heaven  help  him  ! — 
that  he  wasn’t  a  barrister-at-law.  Look  upon  this  picture 
and  on  that.  Here  we  have  Macbeth,  the  mighty  Thane  ; 
Hamlet,  the  intellectual  symbol  of  the  whole  world  of 
modern  thought ;  Strafford  in  Robert  Browning’s  fine 
play ;  splendid  dresses,  crowded  theaters,  beautiful 
women,  royal  audiences.  On  the  other  side  is  a  rusty 
gown,  a  musty  wig,  a  fusty  court,  a  deaf  j  udge,  an  in¬ 
different  jury,  a  dispute  about  a  bill  of  lading,  and  ten 
guineas  on  your  brief — which  you  have  not  been  paid  and 
which  you  can’t  recover — why,  ’tis  ‘  Hyperion  to  a 
satyr.’  ” 

§  419.  Legal  or  Medical  Professional  Chastity. 

A  lawyer,  having  received  from  a  medical  specialist 
a  postal  card,  sent  an  answer  of  like  ilk,  thus  : — 

“  Dear  Sir  :  I  offer  you  my  services  to  defend  you  on 
your  trial  for  murder,  arson,  robbery,  larceny,  malprac¬ 
tice,  abortion,  indecent  assault,  body-snatching  and 
obscene  communications.  I  can  secure,  if  not  your  ac¬ 
quittal,  at  least  the  mitigation  of  your  sentence. 

1  See  an  excellent  discourse  by  Mr.  Browne  in  1879  on  the  text, 
“Law  may  help  a  politician,  but  politics  cannot  help  a  lawyer,”  20  Alb. 
L.  J.  107.  ”  See  also  Barrister’s  article,  “The English  and  American  Bar 
in  Contrast,”  5  Gr.  Bag,  493. 
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“  N.  B. — This  postal  card  is  strictly  confidential.” 

In  an  English  case  in  1763, 1  Lord  Mansfield  had  tho 
courage  to  grant  an  information,  not  only  against  Sir 
Francis  for  having  a  girl  of  eighteen  transferred  as  ap¬ 
prentice  to  him,  colorably  as  her  music  teacher,  against 
her  father's  knowledge,  but  also  against  Frain,  the 
attorney  who  drew  the  indentures,  as  “  having  acted  in¬ 
consistently  with  the  duty  of  his  profession,  and  that 
chastity  of  character  which  it  is  incumbent  upon  an 
attorney  always  to  support.” 

§  420.  Fidelity  to  Client. 

Lord  Brougham,  in  his  defense  of  Queen  Caroline  be¬ 
fore  the  House  of  Lords  (having  in  mind  the  effect 
of  his  fidelity  to  her,  as  against  the  king,  who  had 
forfeited  the  crown  by  marrying  Miss  Feiherket,  a 
Catholic),  said  :  “An  advocate  must  know  but  one  person 
in  the  world — his  client  and  none  other.  To  save  that 
client  by  all  expedient  means — to  protect  that  client  at 
all  hazards  and  costs  to  all  others,  and  among  others  to 
himself — is  the  highest  and  most  imquestioned  of  his- 
duties  ;  and  he  must  not  regard  the  alarm,  the  suffering, 
the  torment,  the  destruction  which  he  may  bring  uiion 
any  other.  ” 

This  assertion  was  not  unqualifiedly  approved  by  the 
chief  justice.  Sir  Alexander  Cockburn  has  declared  that 
“  the  arms  which  an  advocate  wields  he  ought  to  use  as  a 
warrior,  not  as  an  assassin.  He  ought  to  uphold  the 
interest  of  his  client  pe-r  fas  but  not  per  nef  as .”  To  the 
objection  that  no  one  should  plead  a  cause  unless  he 
thoroughly  approved  it,  Sir  Edward  Creasy  replied  : 
“The  answer  is  as  true  as  old,  that,  until  a  case  is  tried, 
you  cannot  in  general  know  on  which  side  right  or 
wrong  preponderates.”  This  was  well  exemplified  in  a 
case 1  2  wherein  David  Paul  Brown  was  appointed  by  the 
presiding  judge  to  defend  a  murderer,  and  by  his  skill 

1  Rex  v.  Sir  Francis  Blake  Delaval,  Burrow,  1434. 

2  Com’tli  v.  Farkin,  1  Forum,  xcviii. 
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in  eliciting  facts,  saved  the  wretch’s  life  ;  the  conviction 
being  for  the  second  degree  of  homicide.1 

Sometimes  a  conjuncture  occurs  wherein  it  is  not  easy 
for  a  lawyer  to  determine  his  duty  as  between  two 
clients.  A  correspondent  of  the  Scotsman  in  1876,  told 
that  to  a  fellow-traveler  who  asked  Sergeant  Ballantine 
how  he  managed  to  overtake  all  his  work  he  responded  : 
“I  will  give  you  a  sample.  To-day  one  of  my  clients 
was  a  clergyman  and  the  other  a  railway  company,  and 
I  thought  the  best  thing  I  could  do  was  to  stick  by  the 
railway  company  and  leave  the  clergyman  to  Providence. 
I  won  my  case.”  When  the  laughter  at  this  division  of 
labor  had  subsided,  a  mild-looking  stranger  in  a  white 
neck-cloth  interposed  with  :  ‘ £  And  perhaps  you  will  allow 
me  to  add,  Mr.  Sergeant,  that  we  lost  ours.” 

§  421.  Dr.  Holmes’s  Felicitous  Enunciation. 

Dr.  O.  W.  Holmes’s  picture  of  lawyers 2  is  worth  re¬ 
production  in  this  connection:  “  .  .  .  Every  side  of  a 
case  has  a  right  to  the  best  statement  it  admits  of  ;  but 
I  say  it  does  not  tend  to  make  them  sympathetic. 
Suppose  in  a  case  of  Fever  v.  Patient,  the  doctor  should 
side  with  either  party,  according  to  whether  the  old  miser 
or  his  expectant  heir  was  his  employer.  Suppose  the 
minister  should  side  with  the  Lord  or  the  Devil,  accord¬ 
ing  to  the  salary  offered  and  other  incidental  advantages, 
where  the  soul  of  a  sinner  was  in  question.  You  can  see 
what  a  piece  of  work  it  would  make  of  their  sympathies. 

“But  the  lawyers  are  quicker- witted  than  either  of 
the  other  professions,  and  abler  men  generally.  They 
are  good-natured,  or,  if  they  quarrel,  their  quarrels  are 
above-board.  I  don’t  think  they  are  as  accomplished  as 
the  ministers,  hut  they  have  a  way  of  cramming  with 
special  knowledge  for  a  case,  which  leaves  a  ceitain 
shallow  sediment  of  intelligence  in  their  memories  about 
a  good  many  things.  They  are  apt  to  talk  law  in  mixed 

1  See  D.  D.  Field's  criticism  of  ex-Governor  Dix’s  theory  of  a  lawyer’s 
duty,  13  Alb.  L.  J.  396. 

2  29  Atl.  Monthly,  609. 
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company,  and  they  have  a  way  of  looking  round  when 
they  make  a  point,  as  if  they  were  addressing  a  jury, 
that  is  mighty  aggravating,  as  I  once  had  occasion  to 
see  when  one  of  ’em— and  a  pretty  famous  one — put  me 
on  tlie  witness-stand  at  a  dinner-party  once.” 

§  422.  “  But  again  “  Bring  Zenas.” 

This  comparison  with  the  clerical  profession  suggests 
the  query  whether  the  average  lawyer  is  not  sometimes 
rendered  impudent  by  associating  with  the  average 
clergyman.  Judge  Sewall  1  naively  confesses  :  “  Mr. 
Willard  married  Atherton  Hough  and  Mercy  Winthrop  ; 
forbade  all  unlawful  communion  with  other  women, 
and  vice  versa.  ...  I  praid  God  to  bless  them  and  give 
them  such  an  offspring  wherein  the  name  of  Hough  and 
Winthrop  might  flourish.”  (The  good  judge  does  not  in¬ 
form  us  whether  the  bride  was  too  merciful  to  retort : 
“  Sir,  if  by  that  you  mean  :  ‘  Now  let  them  go  and  mind 
what’s  their  own  proper  business,’  I  would  respectfully 
suggest  that  you  reserve  that  admonition  to  yourself.” 
Perhaps  his  “early  catechism”  did  not  include  the 
modern  appendix:  “  Q.  The  age  of  miracles  having 
gone  by,  and  the  entire  benefit  of  prayer  being  subjective 
and  not  objective,  cui  bono  supplication  ?  Ans.  It  is 
a  vehicle  for  aspiration :  it  promotes  the  emotional 
heavenly  foretaste.  ”) 2 

Rev.  T.  De  Witt  Talmage,  in  a  sermon  at  Brooklyn 
on  the  text  in  Titus,  “  Bring  Zenas,  the  lawyer,”  said  : 
“If  I  was  on  trial  for  my  integrity  or  my  life,  I  would 
rather  have  my  case  submitted  to  a  jury  of  twelve 
lawyers  than  to  a  jury  of  twelve  clergymen.  The  legal 
profession  have  a  keener  sense  of  justice  than  is  found 
in  the  sacred  calling.”  3 

§  423.  Judge  Holmes’s  Apt  Simile. 

At  a  banquet  of  the  Boston  bar  in  1885,  Judge  0. 
W.  Holmes,  Jr.,  remarked  :  “  .  .  .  the  lover  of  the  law. 

1  Diary,  July  11th,  1699. 

2  See  the  prayer  of  the  Orkney  dominie,  post,  §  1424, 
s  15  Alb.  L.  J.  72. 
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.  .  .Nor  will  his  task  be  done  until,  by  the  furthest 
stretch  of  human  imagination,  he  has  seen  as  with  his 
eyes  the  birth  and  growth  of  society,  and  by  the  furthest 
stretch  of  reason  he  has  understood  the  philosophy  of  its 
being.  When  I  think  this  of  the  law,  I  see  a  princess 
mightier  than  she  who  once  wrought  at  Bayeux,  eter¬ 
nally  weaving  into  her  web  dim  figures  of  the  ever- 
lengthening  past — figures  too  dim  to  be  noticed  by  the 
spectators,  too  symbolic  to  be  interpreted  except  by  her 
pupils,  but  to  the  discerning  eye  disclosing  every  painful 
step  and  every  world-shaking  contest  by  which  mankind 
has  worked  and  fought  its  way  from  savage  isolation  to 
organic  social  life.  ...” 

§  424.  Gen.  Swayne  on  Professional  Culture. 

General  Swayne,  in  his  address  at  the  N.  Y.  U.  Law 
School  Commencement,  in  1884,  said  :  “.  .  .  Whenever 
at  work  for  a  client,  every  personal  distraction  is  met  by 
this  opposing  sense  of  duty.  .  .  .  Out  of  this  comes  a  con¬ 
centration  that  is  in  its  turn  most  fruitful.  You  re¬ 
member  the  beautiful  use  which  Bunyan  makes  of  Sam¬ 
son’s  riddle,  ‘  Out  of  the  eater  came  forth  meat,  and  out 
of  the  strong,  sweetness.’  He  had  met  and  slain  a  lion, 
and  he  afterward  found  honey  in  its  skull.  Bunyan 
says  this  is  the  allegory  of  temptation  overcome.  The 
honey  that  is  found  in  the  skull  concentrated  on  its  duty 
to  the  law  is  a  delight  and  satisfaction  in  the  law.  This 
in  its  turn  results  in  a  progressive  and  delighted  concen¬ 
tration.  It  is  comparatively  easy  to  rant  or  to  declaim  ; 
it  is  also  comparatively  easy  to  see  through  that  sort  of 
thing.  If,  on  the  other  hand,  it  is  seen  that  a  simple  duty 
of  truth  is  being  done  in  the  presentation  of  the  cause, 
though  it  be  but  the  truth  of  one  side  of  it  only,  and 
though  it  extend  to  every  true  consideration  likely  to  win 
sympathy  for  that  side,  and  a  verdict  of  approval,  though 
it  be  plainly  the  one-sided  truth  of  an  advocate,  still  it 
draws  the  sympathy  which  truth  elicits,  and  is  stronger 
and  stronger  as,  in  the  progress  of  the  presentation,  it 
becomes  more  and  more  obviously  the  thought  and  feel- 
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ing  and  suggestion  of  a  man  who  is  under  the  control  of 
his  own  sense  of  duty.  Hence,  as  it  seems,  all  of  these 
intuitive  perceptions,  power  of  statement,  strength  of 
reason  and  persuasive  effect,  all  naturally  arise  and 
grow  from  that  which  is  within  yourselves,  and  which 
you  have  the  power  to  increase  by  giving  to  it  the  momen¬ 
tum  of  accumulated  motion. 

“  Another  individual  result  within  your  reach  is  a 
courtesy  of  judgment  that  is  closely  allied  to  wisdom.  .  .  . 
The  lawyer  is  compelled  to  sit  and  hear  the  other  side 
patiently  through  (a  thing  calculated  to  make  the  com¬ 
mon  partisan  sick)  ;  then  he  is  further  obliged  to  listen 
to  and  accept  a  decision  that  often  shows  him  to  be  en¬ 
tirely  in  the  wrong,  just  where  his  one-sided  studies  had 
left  him  sure  he  was  right.  Out  of  this  discipline  will 
come,  if  a  man  wills,  a  respect  for  opposing  views  that 
adds  in  every  way  to  courtesy,  to  candor,  to  perception, 
diligence,  clearness  and  force  ;  adding  in  all  these  things 
not  to  the  lawyer  only — adding  immensely  to  the  man 
himself.  It  is  well  worth  reaching  after  while  yet  you 
have  the  suppleness  that  reaches  where  you  will.  ...” 

§  425.  True  Professional  Pride. 

Eminent  examples  of  professional  delicacy,  wherein 
the  son  of  a  judge  or  chancellor  has  refused  to  practice 
before  his  father,  are  afforded  by  Betts,  Jones,  Kent  and 
Rapallo.  Wm.  A.  Beach  always  declined  to  practice 
where  his  son  presided.  So  also  James  T.  Brady,  before 
his  brother,  and  John  S.  Lawrence  before  his  brother. 
In  Montana,  in  1885,  an  eccentric  physician  who  had 
spent  $6,000  for  his  son’s  legal  education,  allowed  him¬ 
self  to  be  put  by  the  son  in  an  insane  asylum,  rather 
than  enter  on  a  contest  that  might  result  in  his  son’s 
losing  his  first  case.1 

§  426.  Acquiring  Depth  and  Breadth. 

S.  T.  Coleridge,  in  his  Table  Talk,  recommends  to 
lawyers  to  study  metaphysics.  He  says:  “No  studies 


1  32  Alb.  L.  J.  240. 
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give  such  a  power  of  distinguishing  as  metaphysical,  and 
in  their  natural  and  unperverted  tendency  they  are  en¬ 
nobling  and  exalting.  Some  such  studies  are  wanted  to 
counteract  the  operation  of  legal  studies  and  practice, 
which  sharpen,  indeed,  but,  like  a  grinding-stone,  narrow 
while  they  sharpen.” 

Edward  Everett  once  said  :  “A  lawyer  must  carry 
about  him  a  stock  of  learning  almost  boundless  ;  he 
must  he  a  sort  of  god  to  men  and  communities  who  look 
up  to  him  in  the  dearest  peril  of  their  lives  and  fortunes  ; 
and  he  must,  at  the  same  time,  be  conversant  with  a  tis¬ 
sue  of  the  most  senseless  fictions  and  arbitrary  technical¬ 
ities  that  ever  disgraced  a  liberal  science.”  This  reminds 
of  Sir  Walter  Scott’s  view.  Pleydell  tells  Guy  Manner- 
ing  :  “  A  lawyer  without  history  or  literature  is  a  me¬ 
chanic,  a  mere  working  mason  ;  if  he  possesses  some 
knowledge  of  these,  he  may  venture  to  call  himself  an 
architect.”  Occasionally  a  forensic  skirmish  reminds 
of  the  couplet  in  “  The  Lady  of  the  Lake  ”  : 

“  And  the  stem  joy  which  warriors  feel 
In  foemen  worthy  of  their  steel.” 

Elsewhere  Pleydell  says  :  “In  civilized  society,  law  is 
the  chimney  through  which  all  that  smoke  discharges 
itself  which  used  to  circulate  through  the  whole  house, 
and  put  every  one’s  eyes  out  ;  no  wonder  then  that  the 
vent  itself  should  get  a  little  sooty.” 

§  427.  Libeling  but  Electing. 

Hume  says  that  the  fact  that  judges  are  generally  ap¬ 
pointed  from  the  legal  profession,  evinces  the  confidence 
of  the  community  in  the  profession,  notwithstanding  the 
criticism  and  satires  hurled  against  it.  It  is  said  that  in 
the  United  States  Senate  ordinarily  over  two-tliirds  of 
the  members  have  been  lawyers.  Whether  j  ustly  or  not, 
this  recalls  the  wag’s  aphorism,  that  “  in  America  there 
are  three  degrees  of  comparison  in  a  lawyer’s  upward 
progress  :  “  Getting  on — getting  honor — getting  honest.” 
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§  428.  Indolence  is  Dishonesty. 

And  the  attribute  of  honesty  includes  industry,— a 
care  not  needlessly  to  bother  the  judges.  An  illustrative 
instance  is  afforded  in  an  admonition  given  by  Chief 
Justice  Thompson  of  Pennsylvania  in  a  case  in  1870  : 1 
“It  should  have  attracted  the  attention  of  the  counsel 
on  one  side  or  the  other  that  there  was  no  charge  filed 
in  this  case.  ...  We  commend  the  counsel  to  more  care 

in  future.” 

As  to  indolence,  there  is  a  pleasant  newspaper  stoiy 
that  a  bright  but  lazy  young  lawyer  in  Buffalo  was  once 
getting  into  the  habit  of  sponging  information  from  a 
neighboring  attorney,  who  finally,  to  stimulate  to  in¬ 
dustry,  said:  “I’ll  answer  no  more.  There  are  my 
books,  and  you  are  quite  welcome  to  use  them.  T  ou 
can  read  up  your  own  cases.”  Whereupon  the  imper¬ 
turbable  wag  replied  :  “  See  here,  Grover  Cleveland,  I 
want  you  to  understand  that  I  don  t  read  law.  I  piac- 
tice  entirely  by  ear,  and  you  and  your  books  can  go  to 
thunder.” 

Chief  Justice  Lyon,  in  a  recent  Wisconsin  case  in 
1893,  for  injury  to  a  child  from  a  defective  sidewalk,2 
starts  off  with  the  following  sugar-coated  pill:  “The 
record  and  arguments  in  this  action  forcibly  impress 
upon  our  minds  the  fact  that  the  av  erag'e  action  to 
recover  damages  for  injuries  alleged  to  have  been  caused 
by  negligence,  is  a  mine  in  which  the  inducement  to  dig 
and  search  for  error  are  exceptionally  enticing,  and  often 
prove  irresistible  to  ingenious  and  acute  counsel.” 

In  a  Mississippi  prosecution  in  1893,  for  liquor  selling,3 
Judge  Cooper,  after  stating  that  the  question  had  once 
been  fully  decided  by  the  court  and  that  decision  followed 
in  a  later  case,  added  :  “We  now  follow  it  again,  with 
the  hope  that  by  patience  and  persistence  we  shall  event¬ 
ually  establish  the  rule  it  announces.” 

§  429.  Sensational  Racket  Impolitic— Car  Exhibit. 

Also  in  dealing  with  the  jury  and  the  witnesses,  a 
1  66  Pa.  360,  at  p.  363.  2  Reed  v.  Madison,  85  Wis.  667. 

3  Naul  v.  M’Comb,  70  Miss.  699. 
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young  lawyer  will  find  that  “honesty  is  the  best  policy.” 
The  most  perilous  ephemeral  “  successes  ”  are  those  of 
captivating  the  court-room  loungers  by  efforts  to  be 
thought  versatile  and  “smart”  in  the  vulgar  sense.1 
Among  sensible  men  and  women,  it  does  not  pay  to 
parade  for  one’s  chosen  motto  : 

“  Vincentum  st repit us  et  natum  rebus  agendas” — 

Bound  to  make  a  racket  and  push  matters.  Judge 
Brewer’s  aphorism  2  is  worth  treasuring  :  £  ‘  Good  faith 
is  of  equal  value  with  legal  cunning.”  The  young 
lawyer  smiles  at  the  transparent  ruse  of  his  medical 
brother  whose  gig  whirls  furiously  through  the  village 
“  over  the  hill  ”  but  not  “far  away,”  then  leisurely  re¬ 
turning  :  the  “business”  being — to  exercise  the  horse. 

The  relative  value  of  the  two  kinds  of  professional  popu¬ 
larity  is  well  illustrated  by  an  incident  in  the  Columbian 
Exposition.  In  the  Transportation  Building  was  an  ex¬ 
pensive  and — to  the  initiated — interesting  exhibit,  by  the 
Pennsylvania  Steel  Works,  of  that  corporation’s  contri¬ 
butions  to  the  solution  of  the  problem  of  transportation. 
Not  far  from  this  exhibit  there  was  a  little  circular  elec¬ 
tric  railway  about  twenty  feet  in  diameter,  built  on  a 
principle  clever  enough,  but  lacking  the  possibility  of  ex¬ 
tended  application.  With  its  diminutive  cars  flying  like 
shuttles  around  the  confined  track,  this  noisy  little  ex¬ 
hibit  was  constantly  attracting  crowds  of  people.  A 
visitor  remarked  to  the  gentleman  in  charge  of  the  larger 
exhibit,  that  it  was  curious  how  little  attention  was  paid 
to  it  in  comparison  to  that  excited  by  the  clatter  of  its 
hustle-bustle  pigmy  neighbor.  The  reply  was  that  it  only 
needed  noise  to  draw  the  crowd  ;  and,  as  an  illustration, 
he  set  in  operation  an  immense  alarm  gong  that  formed 
part  of  the  Steel  Company’s  exhibit.  In  less  than  a  minute 
his  exhibit  was  surrounded  by  a  crowd  of  people  four  or 

1  For  “  Elements  of  Success  in  a  Lawyer,”  see  Hon.  Emory  Wash¬ 
burn’s  address  before  the  students  of  Harvard  Law  School  in  1874 ;  8 
West.  Jur.  525  ;  10  Alb.  L.  J.  234. 

2  Clay  v.  Hoysradt,  8  Kan.  74. 
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five  deep.  As  he  shut  off  the  striking-gear  of  the  gong 
the  exhibitor  remarked  :  “  We  care  nothing  for  these. 
We  could  have  tens  of  thousands  come  every  day  to  hear 
this  noise  if  we  wanted  them,  but  what  we  wish  to  do  is 
to  attract  the  attention  of  the  few  men  who  appreciate 
the  value  of  what  we  have  to  display  and  whose  knowl¬ 
edge  of  our  work  will  be  of  value  to  us.” 

§  430.  Story’s  Advice — Grandiloquence — “Bust  of  Brutus  ?” 

Judge  Story’s  “  Advice  to  a  Young  Lawyer”  merits 
reproduction  here  : — 

‘  ‘  Be  brief,  be  pointed  ;  let  your  matter  stand 
Lucid  in  order,  solid  and  at  hand  ; 

Spend  not  your  words  on  trifles  but  condense  ; 

Strike  with  the  mass  of  thought,  not  drops  of  sense  ; 

Press  to  the  close  with  vigor,  once  begun, 

And  leave— how  hard  the  task  ! — leave  off  when  done. 

Who  draws  a  labored  length  of  reasoning  out, 

Puts  straws  in  line  for  winds  to  whirl  about  ; 

Who  drawls  a  tedious  tale  of  learning  o’er, 

Counts  but  the  sands  on  Ocean’s  boundless  shore. 

Victory  in  law  is  gained  as  battles  fought, 

Not  by  the  numbers,  but  the  forces  brought.” 

This  was  in  1831  ;  it  was  in  1832  that  he  wrote  the 
longer  piece,  containing  the  oft  quoted  passage, 

“  Loose  declamation  may  deceive  the  crowd, 

And  seem  more  striking  as  it  grows  more  loud,”  etc. 

His  son  tells  us1  that  among  the  casual  thoughts  jotted 
down  while  on  the  bench,  were  the  following  couplets  : — 

“  Stuff  not  your  speech  with  every  sort  of  law  ; 

Give  us  the  grain  and  throw  away  the  straw.” 

“  Who’s  a  great  lawyer  ?  He  who  aims  to  say 
The  least  his  cause  requires, — not  all  he  may.” 

A  Nebraska  criminal  lawyer  is  said  to  have  waxed 
eloquently  classical  as  follows  :  “  Gentlemen  of  the  jury, 
my  learned  friend  has  said  a  great  deal  to  you  about 
these  checks  ;  but  let  me  ask  him,  where  are  the  stubs  % 


1  2  Life  and  Letters,  89. 
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Some  things  become  conspicuous  in  their  absence.  It  is 
said  that  once  at  Rome,  at  the  funeral  of  the  noble  lady 
Juno,  the  busts  of  her  ancestors  were  carried  in  the  pro¬ 
cession.  The  people  in  the  streets  of  the  eternal  city, 
seeing  the  bust  of  Brutus  was  wanting,  shouted  : 

Show  us  the  bust  of  Brutus  !  ’  ”  (Turning  to  the  district- 
attorney.)  “  Where  is  the  bust  of  Brutus  !  Where  is  the 
bust  of  Brutus  ?  Where  is  the  bust  of  Brutus  ?  Show 
me  the  stubs  !  ” 

A  lawyer  from  the  Western  region  of  this  “  gereate 
and  gereowing  kedentry,”  once  alliteratively  inquired  of 
the  Federal  Supreme  Court :  “Will  you  be  fettered  in  the 
freedom  of  your  judicial  action  by  a  fiction  of  the  scholas¬ 
tic  ages,  or  yield  to  the  force  of  a  present  reality  ?  Will 
you  cling  with  servile  submission  to  the  petty  precedents 
of  little  England  ?  ”  They  clung  natheless.  This  re¬ 
minds  of  the  speech  of  a  Tennessee  congressman  (R - 

W - ),  in  1882 1 — “  battling  with  millions  of  acres,”  etc. 

In  the  following  peroration  of  a  New  York  lawyer, 
only  the  brogue  was  wanting  to  render  it  Hibernian  :  “I 
hope,  gentlemen  of  the  jury,  that  you  may  have  mercy 
on  this  unhappy  man  who  has  never  yet  strayed  from 
the  path  of  rectitude,  and  only  asks  your  assistance  to 
enable  him  to  return  to  it.” 

Aaron  Bradley,  colored  lawyer  of  Boston,  in  defending 
a  man  charged  with  an  assault  with  a  deadly  weapon, 
but  proved  to  have  committed  it  with  an  ax,  said  : 
“  An  ax  is  the  emblem  of  civilization  ;  an  ax  hews 
down  our  primeval  forests  ;  an  ax,  therefore,  is  not  a 
deadly  weapon.”  It  is  not  reported  if  he  cited  the  Vir¬ 
ginia  case  of  Washington,  Re  Hatchet. 

The  vulgar  notion  of  the  representative  young  lawyer 
is  that  he  is  rather  addicted  to  florid  rhetoric  and  mixed 
metaphors.  One  is  said  to  have  addressed  the  bench 
thus  :  “  Your  Honors  do  not  sit  there  like  marble  sta¬ 

tues  to  be  wafted  about  by  every  idle  breeze.  My  as¬ 
tute  and  impetuous  brother  may  rave  and  bellow  for  his 


1  See  27  Alb.  L.  J.  181. 
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wretched  client  until  the  court  adjourns  ;  but  it  will  no 
more  turn  you  from  the  path  of  legal  rectitude  than  the 
buzzing  of  a  fly  will  arrest  the  progress  of  Niagara  Falls 
— on  the  Canada  side.  ”  This  step  from  the  sublime  to  the 
ridiculous  reminds  of  the  chairman  who  introduced  a 
Fourth  of  July  orator  as  follows  : — “I  now  have  the 
honor  of  introducing  the  orator  of  the  day,  an  eloquent 
and  distinguished  son  of  the  old  Granite  State,  the  birth¬ 
place  of  Daniel  Webster  and — and  where  that  other  states¬ 
man,  John  P.  Hale,  has — has  walked  with  so  much 
pleasure.” 

This,  in  point  of  rhetorical  unity,  was  about  as  incon¬ 
sequent  as  the  epitaph  on  a  tombstone  in  a  certain  English 
churchyard.  After  name  and  dates  came  the  averment : 
“  She  was  own  cousin  to  Lady  Willoughby,  did  fine 
needlework,  painted  in  water-colors,  and  of  such  is  the 
kingdom  of  heaven.  ”  This  reminds  of  Sir  George  Croke’s 
memorandum  of  the  death  of  his  predecessor,1  that  Sept. 
11,  1628,  “  Sir  John  Doderidge,  one  of  the  justices  of  the 
King’s  Bench,  died  at  his  house  in  Egham,  in  the  county 
of  Surrey  ;  a  man  of  great  knowledge,  as  well  in  the 
common  law,  as  in  other  humane  sciences  and  divinity.” 
“And”  divinity?  How  about  theology  ?  Is  that  out¬ 
side  of  humane  science  ?  A  rather  audacious  Croak — that 
a  theologue  is  an  agnostic.  He  does  not  inform  us  if  it 
was  on  this  John’s  tombstone  that  there  were  inscribed 
the  philosophical  lines  : — 

“We  can’t  have  everything  to  please  us  ; 

Little  Johnny’s  gone,”  etc. 

One  is  reminded  of  the  remark  of  Curdle  in  Nicholas 
Nickleby  :  “The  unities,  sir,  are  a  completeness — a  kind 
of  universal  dovetailedness  with  regard  to  time  and  place 
- — a  sort  of  general  oneness,  if  I  may  he  allowed  to  use 
so  strong  an  expression.” 

Even  in  the  far  W est  seldom  if  ever  is  now  heard  any 
“  hifalutin”  like  the  familiar  sublime-ridiculous  flight : 


1  Croke,  Car.  127. 
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“  If,  gentlemen,  the  defendant’s  pigs  are  to  he  permitted 
to  roam  at  large  over  the  plaintiff’s  farm,  then,  gentle¬ 
men — ay,  then,  indeed,  have  our  ancestors  fought  and 
bled  and  died  in  vain.” 

It  is  said  that  in  western  New  York,  a  so-called  sailor 
was  once  arrested  for  stealing  a  pair  of  boots,  and  a  brand- 
new  young  attorney  was  appointed  to  defend  him.  His 
opening  speech  was  rather  florid  :  ££  My  client  is  a  child 
of  the  sad  sea  waves,  a  nursling  of  the  storm,  whom  the 
pitiless  billows  have  cast,  a  forlorn  and  friendless  waif, 
upon  the  shores  of  time,  after  a  life  spent  in  fierce  and 
heroic  contests  with  the  raging  elements.”  The  testi¬ 
mony  revealed  that  the  defendant’s  total  experience  as 
a  mariner  had  been  that  of  cook  on  a  canal  boat.  The 
££  nursling  of  the  storm”  found  a  haven  in  jail  for  six 
months. 

The  speech  of  Thackeray’s  Mulligan — ££  Standing  here 
upon  the  pedestal,”  etc. — -will  be  noticed  further  on.1 

§  431.  “But,  sirs,  I  grow  warm” — Todd’s  Tears. 

David  Paul  Brown,  in  his  delightful  chapter  on 
££  Forensic  Eloquence,”  tells  us2  that  a  certain  lawyer,  to 
keep  his  excitement  in  an  important  case  so  subdued  as 
not  to  disturb  his  memory  of  the  logical  marshaling  of 
mental  array,  proceeded  to  read  to  the  jury  an  elabo¬ 
rately  prepared  manuscript.  He  suddenly  burst  forth  (for 
so  it  was  written)  with  an  affectation  of  great  fervor  : 
“But,  sirs,  I  grow  warm.”  The  transition  was  too 
violent  to  be  appreciated,  and  was  followed  by  a  laugh 
from  the  entire  auditory.  They  probably  had  heard  and 
felt  with  Hamlet  : — 

“Is  it  not  monstrous  that  this  player  here 
But  in  a  fiction — in  a  dream  of  passion, 

Can  force  his  soul  so  to  his  own  conceit, 

That  from  her  workings  all  his  visage  wans — 

Tears  in  his  eyes — distraction  in  his  aspect — 

A  broken  voice — and  his  whole  functions  suiting, 

With  forms  to  his  conceit — and  all  for  nothing  !  ” 


i  See  post,  §  877. 


2  1  Forum,  138. 
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This  reminds  of  a  joke  of  the  humorist,  Sampson 
Levy.  He  was  very  sensitive  upon  the  subject  of  his 
age,  being  rather  of  youthful  if  not  feminine  appearance. 
Two  other  Philadelphia  lawyers,  Hallowell  and  W.  H. 
Todd,  undertook  to  banter  him  upon  his  youth.  He 
retorted  that  they  then  must  be  rather  aged,  for  he  was 
but  a  mere  hoy  when  they  were  in  full  practice ;  and  in 
confirmation  of  his  assertion,  he  improvised  as  follows  : 
“I  wandered  into  the  court  on  one  occasion,  when  a 
handsome  young  man  was  charged  with  counterfeiting 
coin.  William  Bradford  conducted  the  prosecution. 
Messrs.  Todd  and  Hallowell  were  concerned  for  the  de¬ 
fense.  Mr.  Hallowed  did  the  speaking,  and  earnestly 
maintained  the  perfect  innocence  of  the  defendant.  Mr. 
Todd,  by  dint  of  putting  the  corner  of  his  handkerchief 
into  his  eye,  contrived  to  do  the  weeping,  and  enlist  sym¬ 
pathy  in  behalf  of  the  prisoner.  The  whole  scene  was 
truly  affecting.  After  an  address  of  some  hours  from 
Brother  Hallowed  (as  I  now  take  leave  to  cad  him, 
though  he  then  seemed  old  enough  to  be  my  father), 
Mr.  (afterwards  U.  S.  Attorney-General)  Bradford  rose 
to  reply,  but  he  simply  said  :  ‘  In  answer  to  this  eloquent 
appeal,  I  merely  request  the  crier  to  raise  the  redundant 
locks  of  the  defendant’s  hair.’  This  was  done  ;  and  be¬ 
hold,  he  had  been  cropped  of  both  ears  !  Hallowed  and 
Todd  ran  out  of  court,  and  the  defendant  was  convicted, 
of  course.  I  was  hut  a  child  at  the  time,  hut  the  scene 
will  forever  remain  on  my  memory.” 

§  432.  “  Smart,”  untruly — Quick,  truly. 

According  to  Sergeant  Ballantine’s  “Recollections,” 
in  a  case  before  Sir  Lancelot  Shad  well,  Mr.  Wakefield 
demanded  that  judgment  should  be  given  in  his  favor 
because  Sir  Lancelot  had  already  given  his  decision  in 
the  similar  case  of  Jones  v.  Webb.  The  vice-chancellor 
had  no  recollection  on  the  point.  Mr.  Bethell  on  the 
other  side  was  equal  to  the  occasion.  He  got  up  and 
said:  “I  perfectly  recollect  the  case  of  Jones  v.  Webb 
mentioned  by  my  learned  friend,  but  he— of  course  acci- 
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dentally — omitted  to  mention  that  your  Honor’s  judg¬ 
ment  was  finally  reversed  on  appeal  in  the  House  of 
Lords.”  Thereupon  Mr.  Wakefield  was  heard  to  mut¬ 
ter  :  ‘'What  a  damned  lie!  There  never  was  such  a 
case  at  all.” 

Joseph  A.  Willard,  clerk  of  the  Superior  Court  at 
Boston,  in  his  pleasing  little  book,  “Half  a  Century 
among  Judges  and  Lawyers,”  relates  that  he  once  over¬ 
heard  the  following  between  Flanagan  and  Donovan  : 
(F.)  :“  And  have  you  a  case  here  ?  ”  (D.)  :  “Yes.”  (F.): 
“Who’s  your  counsel?”  (D.)  :  “Mr.  Gargan.”  (F.)  : 
“Ah,  why  didn’t  you  get  Mr.  Roiley  ?  Isn’t  he  the 
b’y  ?  Didn’t  I  see  him  the  other  day  arguing  the  case 
with  the  judge,  and  the  judge  couldn’t  hold  a  candle  to 
him,  and  couldn’t  argue  with  him  any  longer,  and  had 
to  say  to  him  :  ‘  Sit  down,  Misther  Roiley  !  ’  ” 

Two  Boston  lawyers,  father  and  son,  were  noted  for 
their  quick  temper  and  quick  wit.  One  day  in  1818, 
young  S - r  was  making  a  call  at  the  paternal  man¬ 

sion,  when  a  cur  of  his  father’s  attacked  him  and  re¬ 
ceived  a  kick  that  sent  him  howling  down  the  staircase. 
The  noise  brought  out  the  old  man  from  his  lair,  and 
this  colloquy  ensued  :  (S.  Sr.)  :  “  What  did  you  kick  my 
dog  for?”  (S.  Jr.):  “He  bit  me.”  (S.  Sr.) :  “He  didn’t 
bite  you.”  (S.  Jr.)  :  “I  didn’t  kick  him.” 

In  a  trial  at  San  Antonio,  of  a  suit  by  a  money-lender 
against  a  cow-boy,  on  a  note  bearing  interest  at  five  per 
cent,  per  month,  the  defendant’s  attorney,  T.  J.  Devine, 
told  the  jury  that  the  plaintiff,  like  his  prototype,  Shw 
lock,  wanted  his  pound  of  flesh.  Mac.  Anderson  in  reply 
said  :  “  But  what  does  the  cow-boy  defendant  want  ? 
He  wants  meat,  blood,  hair,  hide,  horns,  hoofs  and  all.” 
Verdict  for  the  plaintiff. 

§  433.  Sharp  Practice. 

A  Chicago  attorney,  who  had  sent  his  client  to  watch 
the  case,  received  word  that  it  was  next  on  the  docket. 
He  hurried  over  and  found  the  opposing  counsel  already 
beginning.  But  he  vainly  looked  around  for  his  client, 
23 
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and  in  vain  he  asked  for  delay.  Just  then  he  discovered 
his  client  to  be  in  the  jury  box.  The  stupid  man,  think¬ 
ing  he  heard  his  name  called,  had  marched  in  with  the 
rest.  The  opposing  counsel  was  so  anxious  to  hurry  the 
case  along  that  he  neglected  to  examine  the  jury.  Ob¬ 
jection  was  withdrawn.  “Proceed;  I  have  my  client 
where  I  want  him.”  David  P.  Brown  once  saved  a 
family  from  slavery  by  arguing  against  time  until  the 
manumission  papers  arrived.1 

§  434.  Metaphysical  Aid. 

In  the  report  of  the  Smith  will  case  in  1879,  p.  131,  * 
occurs  the  following  sally  by  Drury,  one  of  the  respond¬ 
ents’  counsel  :  “  Why,  your  Honor,  134  authorities  cited 
for  the  petitioners  !  .  .  .  Why  didn’t  he  abbreviate  and 
refer  your  Honor  to  the  first  series  of  the  United  States 
Digest,  fourteen  volumes,  and  the  second  series  of  I  don’t 
know  how  many,  and  the  Newgate  Calendar  at  large, 
and  in  fact  the  whole  law  library  ?  ”  The  petition  was 
dismissed. 

Sometimes  a  lawyer  finds  his  ingenious  and  elaborate 
argument  thrust  beneath  the  bench  rather  unceremo¬ 
niously.  In  a  New  York  case  in  1871, 2  it  appeared  that 
Alden’s  firm,  knowing  itself  to  be  insolvent,  bought  a 
lot  of  wool  of  Joslin,  giving  notes  on  four  months’  time, 
and  while  having  it  made  into  undergarments  at  their 
factory,  made  an  assignment,  and  soon  afterwards  a 
second  assignment  to  include  “  the  residue  or  surplus.” 
The  defendant’s  counsel  insisted  that  by  the  technical 
operation  of  law,  the  wool  mixed  with  other  wool  lost  its 
identity, — was  changed  into  a  new  product  before  the 
transfer  by  the  assignee  of  the  fraudulent  purchaser  to 
the  defendant  Cowee.  Whereupon  Judge  Platt  Potter  : 

“  I  have  no  disposition  to  struggle  with  metaphysics  or 
logic,  but  I  deny  that  the  perpetrator  of  a  willful  and  de¬ 
liberate  fraud  can, — either  by  the  cunning  or  skill  with 
which  he  accomplishes  his  unrighteous  advantage,  or 

1  See  post,  §  1294. 

2  Joslin  v.  Cowee,  60  Barb.  48. 
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by  tlie  sudden  or  rapid  change  with  which  he  has 
been  able  to  transform  his  ill-gotten  gains  from  one 
commodity  or  product  to  another, — can,  even  through 
the  agency  of  metaphysics  or  logic,  secure  from  the 
courts  an  indorsement  of  such  fraudulent  devices. 

.  .  .  The  courts  will  look  at  the  animus  of  the  trans¬ 
action.” 

In  a  Florida  case  in  1878, 1  the  defendant’s  counsel 
gravely  insisted  that  a  dead  hog  is  not  an  “  animal,” 
within  the  statute  prohibiting  alteration  of  the  mark  of 
any  “animal.”  But  the  court  didn’t  “sense  it.” 

§  435.  Big  Fees  — Field  — Black— Evarts  — Felton  —  Wilson 
— Barlow. 

Allusion  having  been  made  to  vulgar  prejudice  and 
insinuations  against  the  cupidity  and  extortion  of  the 
profession,  a  word  or  two  may  be  added  on  the  subject  of 
fees.2 

A  writer  in  the  Philadelphia  Ledger  in  1870  stated 
that  “  David  Dudley  Field  received  $300,000  fee  from 
the  Erie  Railroad  Company.3  Jeremiah  S.  Black  got 
$135,000  from  the  New  Almaden  mine  case.  Wm.  M. 
Evarts  has  a  professional  income  of  $125,000,  and  re¬ 
cently  charged  $5,000  for  one  speech  which  occupied 
eighty  minutes.”  Meaning,  of  course,  its  delivery. 
How  many  years  of  discipline  of  the  intellect,  the  sen¬ 
sibilities  and  the  will  did  its  preparation  occupy  ? 

John  B.  Felton  of  San  Francisco  is  reported  to  have 
received  in  the  “city  slip  suit  ”  $200,000  ;  in  the  Mari¬ 
posa  land  suit,  $1,000,000  ;  in  managing  James  Lick’s 
change  of  trustees,  $100,000  ;  and  in  one  case,  $150, 000. 4 
Eugene  M.  Wilson  (born  1833,  died  1890),  in  a  Minne¬ 
sota  litigation,5  is  said  to  have  taken  fees  amounting  to 

1  Reed  v.  State,  16  Fla.  564. 

2  See  Mr.  Lincoln’s  views  thereon,  post,  §  537. 

8  See  Mr.  Field’s  account  of  his  charging  a  railway  corporation 
$  5,000  for  an  opinion.  6  Gr.  Bag,  246. 

4  15  Alb.  L.  J.  459. 

6  King  v.  Remington  (1886),  36  Minn.  15. 
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$125,000.  S.  M.  L.  Barlow’s  fees  in  the  Erie  Railway 
litigation  are  said  to  have  aggregated  $250,000. 

§  436.  English  Fees — Palmer— Kelly — Ballantine. 

Sir  Roundell  Palmer  is  said  to  have  received  a  fee  of 
30,000  guineas  for  preparing  the  brief  in  the  Geneva  ar¬ 
bitration,  and  2,000  guineas  more  for  preparing  the  Eng¬ 
lish  case.  He  was  also  made  Lord  Chancellor  Selborne. 
On  the  death,  in  1880,  of  Sir  Fitzroy  Kelly,  who,  before 
being  chief  baron,  had  been  solicitor-general  and  at¬ 
torney-general,  the  London  Times  stated  that  his  bar  in¬ 
come  was  £25,000  annually.  Sergeant  Ballantine  was 
offered — and  refused  it — a  fee  of  £10,000  to  go  to  India 
for  the  purpose  of  cross-examining  a  witness  in  a  great 
trial  soon  to  come  off.1 

§  437.  Salvation— Greeley’s  Experience— Strategy. 

The  New  York  Tribune,  in  1877,  gave  among  the  items, 
of  Lawyer  Martin’s  bill  against  the  Windsor  Hotel  Com¬ 
pany  of  $60,000  for  work  within  two  years  :  drawing  as¬ 
signment  of  lease,  $1,000  ;  drawing  organization  articles, 
$1,000  ;  services  in  three  foreclosures,  $10,000  ;  in  a  $5, 000 
foreclosure,  $500  ;  negotiations  as  to  one  mortgage, 
$15,000  ;  general  counsel  fees  and  for  “  saving  the  prop¬ 
erty,”  $20,000.  Salvation  ! 

Horace  Greeley  told  that  he  sent  for  collection  a  claim 
to  a  Western  lawyer,  telling  him  that  if  he  collected  it  he 
might  reserve  half  the  amount  for  his  fee.  In  due  time 
came  the  laconic  epistle  :  “  Dear  Sir. — I  have  succeeded  in 
collecting  my  half  of  that  claim.  The  balance  is  hope¬ 
less.  Ibis  leminds  of  Pats  definition  of  a  contingent 
fee  .  It  means  that  if  you  lose  the  case,  the  lawyer  gets 
nothin’  ;  if  you  win,  you  get  nothin’.” 

I  hear  you  won  your  breach  of  promise  suit.  Did  you 
get  the  whole  $2,000  ?”  “  Every  cent.  I  married  my  law¬ 
yer.”  This  reminds  of  the  story  of  the  fee  of  $100  asked 
by  the  lawyer  who  advised  the  countryman  on  gettings 

1  5  Ir.  L.  T.  263.  For  estimates  of  incomes  of  many  other  eminent 
lawyers,  English  and  American,  see  6  Alb.  L.  J.  249. 
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the  $100  note  from  the  hotel  clerk  by  leaving  a  second 
$100  bill  in  presence  of  a  witness,  getting  it  back  alone, 
and  redemanding  before  the  witness.1 

§  438.  Disallowed. 

In  a  case  in  a  Massachusetts  Federal  court  in  1877, 2 
Judge  Lowell  said  :  “  The  account  rendered  in  this  case 
brings  to  view  one  of  the  weak  points  of  this,  as  of  all 
other  bankrupt  laws, — the  temptation  which  assignees  are 
under  to  exhaust  the  assets  in  unwarrantable  charges. 
The  assignees  in  this  case  have  received  about  $6, 000,  and 
the  charges  for  legal  services  are  about  $2,000,  and  for 
the  assignees  themselves  $1,200.  These  are  all  disal¬ 
lowed.  For  the  services  the  assignees  may  have  the 
commissions  established  by  the  rule  of  the  Supreme  Court, 
and  no  assignees  are  ever  to  have  more  without  my 
order,  as  I  have  already  decided.  For  counsel  fees  I 
allow  the  sum  of  $200.  I  disallow  the  item  of  $100  paid 
to  the  register’s  clerk.”  Similarly  did  Judge  Drummond, 
in  a  case  at  Milwaukee,  as  already  noticed.8 

In  Sarah  Althea  Hill's  case  against  Senator  Sharon’s 
executor  in  1888, 4  an  order  that  the  husband  pay  the 
wife’s  attorneys  $55,000  as  counsel  fees  was  held  to  be  an 
abuse  of  discretion  ;  otherwise  as  to  $500  for  alimony. 

§  439.  Little— Mean  Client. 

A  Yankee  entered  Lawyer  X.’s  office  and  said  : 
“Squire,  what  may  be  your  charge  for  writing  out  a  deed 
of  land  ?  ”  X.  answered  :  “A  couple  of  dollars.”  “Two 
dollars  !  ”  replied  Y.  ;  “  I  can  get  Z.,  over  across  the  way, 
to  do  it  for  fifty  cents.”  “Well,”  rejoined  X.,  “  my  ad¬ 
vice  is  that  if  you  want  a  fifty-cent  deed  drawn,  you  go 
right  over  and  get  it.  Indeed,  I’d  rather  you  would  ;  for 
I  generally  thereby  make  more  in  the  end.”  Y.  was  too 
much  of  a  Yankee  to  go. 

George  F.  Tucker  tells5  that  a  young  lawyer  accom- 


1  34  Alb.  L.  J.  340. 
3  §  135. 

6  2  G-r.  Bag,  446 


2  Re  Sawyer,  2  Lowell,  551. 

4  Sharon  v.  Sharon,  75  Cal.  1. 
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panied  some  New  England  colonists  to  Tennessee,  where 
they  were  to  establish  a  sort  of  Rugby  settlement.  An 
old  ‘  ‘  cracker  ”  named  Egypt  became  involved  in  a  con¬ 
troversy  over  the  title  to  some  land  worth  about  $500. 
He  employed  the  young  Yankee,  saying,  “We’ll  squar’  ac¬ 
counts  when  it’s  all  over.  1  b’lieve  in  bein’  liberal.”  He 
took  Y.  in  his  wagon  to  the  court-house,  ten  miles  away, 
and  back  home  on  both  of  the  days  of  the  trial.  Y.’s  op¬ 
ponent  was  illiterate,  abusive,  and  versed  in  that  cunning 
and  duplicity  so  characteristic  of  lawyers  in  remote  com¬ 
munities.  By  skillful  examination  of  the  witnesses — an 
unintelligent  lot — Y.  succeeded  in  establishing  the  bounds, 
and  getting  a  verdict,  notwithstanding  the  crude  charge 
of  the  ignorant  judge.  Approaching  home,  Egypt  not 
having  again  broached  the  subject  of  settle-compensa¬ 
tion,  Y.  said  :  “I  suppose,  Mr.  Egypt,  that  we  had  better 
talk  over  the  subject  of  compensation.  You  said  that 
you  were  disposed  to  be  liberal,  and  I  am  sure  that  I  am 
disposed  to  he  reasonable.”  “  Waal,  yas,”  replied  Egypt, 
“you  done  well  ;  but  you  see  I’ve  got  a  little  account 
agin  you.  You  won  the  case,  but  you’ve  taken  up  two 
days  of  my  time,  and  I  driv  you  twice  to  the  court  and 
back  ;  and  s’’ pose  we  call  it  about  squar’.” 

§  440.  Honor-rare?— Self-protecting. 

Chief  Justice  Sharswood’s  essay  on  Professional  Ethics 
awakened  considerable  discussion  of  the  “honorarium 
theory,”  etc.1  In  a  Colorado  case  in  1887, 2  Judge  Helm 
remarked  :  “  The  custom  of  advocates  to  render  their  serv¬ 
ices  quiddam  honorarium  does  not  exist  in  this  country. 

.  .  .  The  attorney  is  considered  worthy  of  his  hire.”  And 
an  attorney’s  lien  was  held  to  extend  to  a  judgment  relat¬ 
ing  to  realty. 

Cliampertous  contracts  will  be  considered  further  on.3 

It  is  newspaper  truth  that  in  Boston,  Lawyer  X., 

1  See  43  Princeton  Rev.  286  ;  also  Judge  E.  Countryman’s  article,  24 
Alb.  L.  J.  18,  and  replies  by  Judges  Bradley,  Dillon  and  others,  Id.  24. 

2  Fillmore  v.  Wells,  10  Colo.  228. 

3  See  §  1076. 
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meeting  Lawyer  Y.,  asked  him  a  question,  and  was  told  : 
“  I  usually  receive  pay  for  my  advice.”  “Then,”  said  X. 
extending  fifty  cents,  “  tell  me  all  you  know  and  give 
me  back  the  change.” 

An  impecunious  New  Yorker,  having  a  good  $2,000 
claim  against  a  corporation,  offered  a  young  attorney 
half  the  recovery  if  he  would  prosecute  the  suit.  A  con¬ 
tract  was  signed  accordingly  (being  protected  by  the  N. 
Y.  Code),  and  notice  to  the  opposing  counsel  given  not  to 
settle  without  the  attorney’s  privity.  After  issue  joined, 
the  defendant’s  attorney  obtained  a  short  adjournment, 
and  meanwhile  induced  the  plaintiff  (behind  his  attor¬ 
ney’s  back)  to  settle  for  a  cash  sum  of  about  one-third 
the  claim.  The  plaintiff’s  attorney,  on  discharge  being 
pleaded,  obtained  leave  to  prosecute  the  suit  for  his  own 
benefit ;  and  this  was  approved  by  the  Court  of  Appeals. 1 

§441.  Attorney’s  Lien. 

In  a  Federal  court  case  from  District  Columbia  in  1STT,2 
it  was  held  that  an  attorney  has  a  lien  on  the  papers  of 
his  client  left  in  his  hands,  for  a  balance  due  for  services. 
Similarly  held  in  a  New  York  Federal  court  case  in  1818, 
where  a  law  firm  held  collections  made  for  a  bankrupt 
mercantile  firm.3 

In  an  English  suit  for  seamen’s  wages  in  1883, 4  it  was 
held  that  upon  the  action  being  compromised,  the  attor¬ 
ney  had  a  lien  for  costs.  An  attorney  has  no  lien  on  a 
judgment  for  services  in  other  suits.6  An  attorney  hav¬ 
ing  a  lien  on  the  judgment  is  liable  for  the  sheriff’s  and 
clerk’s  fees.6  An  attorney’s  lien  may  prevail  against  the 
judgment  debtor’s  set-off.' 

1  See  6  Gr.  Bag,  13. 

2  Macpherson  v.  Cox,  96  U.  S.  404. 

3  Hatch  v.  Frisbee  &  M.'s  Assignee,  18  Alb.  L.  J.  214. 

4  The  Hope,  L.  R.  8  Adm.  Div.  144. 

s  Re  Wilson  (1882),  26  Alb.  L.  J.  271. 

e  Tilton  v.  Wright  (1882),  74  Me.  214.  Compare  Heath  v.  Bates 
(1881),  49  Conn.  342. 

7  Terney  v.  Wilson  (1883),  45  N.  J.  L.  282.  See  Naylor  v.  Lane  (1884), 
18  Jones  &  S.  97.  As  to  attorney’s  liens  upon  the  cause  of  action,  see  E. 
D.  Hawkins’s  Collation,  31  Alb.  L.  J.  804. 
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§  442.  Attorney’s  Authority. 

In  America,  the  relation  of  attorney  imports  no  au¬ 
thority  to  settle  a  pending  suit  without  the  client’s  con¬ 
sent.1  Otherwise  in  England.2 

The  onus  is  on  the  attorney  to  prove  the  entire  bona 
fides  of  a  transaction  with  his  client.3 

§  443.  Disbarment. 

A  lawyer  is  an  officer  of  the  court,  and  can  he  deprived 
of  his  right  to  appear  for  suitors  only  by  the  judgment  of 
the  court  for  moral  or  professional  delinquency.4  An 
attorney  may  be  impeached  for  participating  in  a  riot.5 

As  to  the  proper  procedure  in  disbarring  an  attorney, 
see  an  exciting  Wisconsin  case  in  1882. 6 

§  444.  Success. 

In  1880,  the  Journal  of  Jurisprudence  and  Scottish 
Law  Magazine  published  the  following  : 

THE  SUCCESSFUL  COUNSEL. 

A  HYMN  TO  HIM. 

And  o’er  the  hills  and  far  away, 

Beyond  their  utmost  purple  rim, 

Beyond  the  night,  across  the  day, 

The  happy  princess  followed  him.— Tennyson. 

“  How  rapidly  he  makes  his  way, 

This  most  successful  legal  limb ! 

Through  half  the  night  and  all  the  day 
The  happy  agents  follow  him. 

Then  falleth  from  his  affluent  lips 
The  wisdom  of  the  seraphim, 

And  every  buzzy  body  sips 

The  honey  that’s  distilled  by  him. 

1  Whipple  v.  Whitman  (1882),  13  R.  I.  512  ;  Granger  v.  Batchelder 
(1881),  54  Vt.  248. 

2  See  Swinfen  v.  Chelmsford,  ante,  §  384. 

3  Merryman  v.  Euler  (1882),  59  Md.  588. 

*  Exp.  Garland  (1866), 4  Wall.  333. 

5  Ex  p.  Wall  (1883),  27  Alb.  L.  J.  406.  As  to  grounds  of  disbarment, 
see  Exp.  Trumbore  (1882),  39  Leg.  Int.  356  ;  26  Alb.  L.  J.  382.  And  see 
People  v  .  Appleton  (1883),  105  Ill.  474. 

6  Re  Orton,  54  Wis.  379. 


Chap.  VIII. 


LAWYERS. 


361 


He’s  witty  too.  You  jest:  thereat 
You  see  their  Lordships  looking  prim. 
Your  favorite  joke  that  fell  so  flat 
Is  exquisite  when  said  by  him. 

We  gaze  on  wheresoe’er  he  goes, 

His  figure,  be  it  squat  or  slim ; 

And  even  to  his  boots  and  ‘  close  ’ 

The  wondering  juniors  copy  him. 

The  briefless,  pacing  day  by  day 

The  weary  boards  not  ‘  in  the  swim,’ 

With  grief  (but  not  with  grammar)  say, 

‘  We  wish  to  goodness  we  were  him!  ’ 

He  snubs,  he  sneers,  he  jibes,  he  frowns, 
Then  smiles  illume  his  visage  grim; 

We  bear  his  temper’s  ups  and  downs, 

And  e’en  the  judges  bow  to  him. 

‘  ’Tis  only  pretty  Fanny’s  way,’ 

And  ‘  geniuses  must  have  their  whim ;  ’ 
Whate'er  he  says  or  doesn’t  say, 

The  happy  agents  follow  him. 

Retainers  of  both  kinds  he  hath : 

His  Pistol,  Bardolph,  Peto,  Nym, 

Enjoy  his  smiles,  endure  his  wrath, 

And  serve  as  useful  foils  to  him. 

Law  only  charms  this  legal  swell : 

A  primrose  by  the  river’s  brim 
(See  Wordsworth,  case  of  Peter  Bell) 

A  primrose  only  is  to  him. 

You  talk  about  historic  times — 

The  strife  of  Strafford,  Hampden,  Pym;— 
Of  art, — the  last  new  poet’s  rhymes: — 

A  vacant  stare’s  vouchsafed  by  him. 

Of  politics  he  knows  but  this, 

It  does  not  pay  to  turn  and  trim ; 

Nor  cares  for  them,  yet  must  not  miss 
What  prize  may  be  in  store  for  him. 

Time  passes ;  he  becomes  a  judge : 

Sudden  his  luster  groweth  dim. 

His  wisdom  now  you  call  it  fudge, 

And  nobody  cares  a  rap  for  him. 

Ah !  every  dog  must  have  his  day, 

He’s  no  more  now  than  Jack  or  Jim; 

Anri  all  the  happier  agents  say, 

‘  Sir  Newman  quite  eclipses  him.’ 
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He  sees  his  sun  of  glory  set 

’Neath  the  horizon’s  purple  rim ; 

And  thinks  of  days,  with  grim  regret, 

When  crowds  of  clients  followed  him.” 

§  445.  Articulation. 

Lawyers  may  occasionally  talk  bad  grammar  to  please 
the  twelve  “plain,  everyday,  sensible  men,”  but  in  talk¬ 
ing  to  buxom  female  clients,  they  must  be  careful  of  their 
syllabication.  A  law  journal  in  1880  1  told  as  “A  Legal 
Elegy”  : — 

“  He  was  a  little  lawyer  man 
Who  meekly  blushed  while  he  began 
Her  poor  dead  husband’s  will  to  scan. 

He  smiled  while  thinking  of  his  fee, 

Then  said  to  her  so  tenderly : 

‘  You  have  a  nice,  fat  legacy.’ 

And  when  he  lay  next  day  in  bed 
With  plasters  on  his  broken  head, 

He  wondered  what  on  earth  he  said.” 

Perhaps  Miss  Tox  would  have  had  a  cove  say  “limb, 
I  see.”  Now,  if  it  had  been  a  lawyer- woman - 


Part  II.— Female  Individualities. 

§  446.  Mrs.  Kepley,  “  Bachelor.” 

When  Mrs.  Adee  H.  Kepley,  graduate  at  the  law  de¬ 
partment  of  the  Chicago  University,  received  the  degree 
of  Bachelor  of  Laws,  in  1870,  a  writer  in  the  Albany 
Law  Journal  facetiously  remarked  that  “the  progres¬ 
sive  spirit  of  the  female  portion  of  the  nineteenth  cent¬ 
ury  is  rather  tough  on  the  English  language.  Not  con¬ 
tent  with  having  it  settled  that  ‘he,’  ‘his’ and  ‘him’ 
relate  to  the  female  gender,  or  with  having  a  New 
York  firm  of  female  brokers  called  ‘  Bulls,’  the  grave 
authorities  of  the  University  of  Chicago  demonstrate  to 
us  that  a  woman — and  a  married  woman  at  that— may 
de  a  bachelor.  While  we  believe  that  bachelor  is  more 


1  21  Alb.  L.  J.  340. 
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honored  in  the  breeches  than  in  the  present  observance, 
we  are  not  disposed  to  appeal  to  the  ghost  of  W ebster 
or  Worcester.  We  accept  the  fact,  and  sincerely  hope 
that  the  Supreme  Court  of  Illinois  will  do  the  same,  and 
find  some  means  of  giving  the  statute  such  a  liberal  con¬ 
struction  as  to  admit  the  fair  bachelor  into  the  bosom  of 
the  bar.”  It  appears  that  after  the  Illinois  Supreme 
Court  had  refused  to  admit  Mrs.  Kepley  to  its  bar,  Judge 
Dean,  of  the  Effingham  County  Court,  licensed  her  to 
practice  therein. 

§  447.  Mrs.  Nash— Bradw ell— Miss  Couzins. 

The  (St.  Louis)  Law  News  of  Nov.  22,  1872,  contained 
the  following  :  “Mrs.  Clara  Hopgood  Nash,  of  Columbia 
Falls,  lias  been  admitted  to  practice  as  an  attorney  and 
counselor-at-law  in  the  Supreme  Judicial  Court  of 
Maine.  She  has  the  honor  of  being  the  first  lady  ad¬ 
mitted  to  the  bar  in  New  England.  .  .  .  Miss  Plioebe 
Couzins  promises  a  successful  career  in  the  Missouri  pi  ac- 
tice.  Her  fine  talents  entitle  her  to  a  high  rank  in  her 
profession.  Mrs.  Bradwell,  of  the  Chicago  Legal  News, 
has  demonstrated  the  fitness  and  ability  of  her  sex  to 
occupy  legal  stations  with  high  credit.” 

Thereupon  a  writer  in  the  Irish  Law  Times,  in  1872, 1 
commented  as  follows  :  “Commend  us  especially  to  tlie 
learned  editress.  Having  demonstrated  the  legal  apti¬ 
tude  of  her  sex,  the  only  question  remaining  is,  who  will 
be  the  first  to  attain  the  highest  judicial  promotion? 
Shall  it  be  Mrs.  Baron  Bradwell,  Miss  Justice  Plioebe 
Couzins,  or  Lady  Chancellor  Clara  Hopgood  Nash  ?  The 
ex-member  for  Derry,  indeed,  replying  to  Sir  J.  Cole¬ 
ridge,  in  the  debate  of  the  House  of  Commons  last  session 
on  "the  Woman’s  Suffrage  question,  though  admitting 
his  consciousness  that  many  a  judge  had  been  an  old 
woman,  submitted  that  ‘that  is  no  reason  why  eveiy 
woman  ought  to  be  a  judge.’  Since  when  Numa  lis¬ 
tened  to  sweet  Egeria,  has  not  the  sex,  ‘  the  favorite  of 
the  law,’  evinced  its  peculiar  legal  capacity  ?  Juvenal 

1  6  Ir.  L.  T.  638. 
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describes  the  Roman  ladies,  in  his  time,  as  eager  to  re¬ 
fine  upon 

“  ‘  The  finest  subtleties  of  law, 

And  raise  litigious  questions  for  a  straw  ; 

They  meet  in  private  and  prepare  the  bill, 

Draw  up  the  instructions  with  a  lawyer’s  skill, 

Suggest  to  Celsus  where  the  merits  lie, 

And  dictate  points  for  statement  or  reply.  ’ 

And  doubtless,  whatever  the  quodlibet  propounded  to 
jour  lady  of  the  long  robe— the  English  Inns  of  Court 
have  just  heard  of  her,  and  her  inevitable  incursion  we 
too  must  anticipate — ‘  the  Gordian  knot  of  it  (s)he  will 
unloose,  familiar  as  li(er)  garter.’  What  if,  ere  yet  ‘the 
mute  wonder  lurketh  in  men’s  ears  to  steal  her  sweet 
and  honeyed  sentences,’  some  natural  diffidence  beset  the 
fair  aspirant  in  her  first  acquaintance  with 

“  1  The  tedious  forms,  the  solemn  prate, 

The  pert  dispute,  the  dull  debate,’ 

which,  according  to  Sir  Wm.  Blackstone,  occupy  the 
attention  of  ‘  the  drowsy  bench,  the  babbling  hall.’  ‘All 
orators  are  dumb  when  Beauty  pleads,’  says  Shake¬ 
speare,  and  besides,  the  lady  has  only,  like  Curran,  to 
imagine  that  she  feels  her  little  ones  tugging  at  her 
gown,  and,  like  the  great  orator,  she  will  forthwith  be  en¬ 
abled  to  add  the  attraction  of  her  voice  to  the  rhetoric 
of  her  glance.  Then  shall  Miss  gradually  advance,  bully 
your  witness,  and  ‘sound  her  quillets  shrilly.’  In  the 
next  day’s  paper,  a  critique  of  her  performance  will  ap¬ 
pear,  nauseating  as  those  of  which  the  stage  now  enjoys 
a  monopoly.  We  shall  be  told  that  the  fine  talents  of 
Miss  Augusta  Coke  entitle  her  to  a  high  rank  in  her 
profession  ;  that  in  consequence  of  a  slight  cold  caught 
at  a  ball  on  the  previous  evening,  her  exquisite  soprano 
voice  was  not  so  liquid  as  usual,  during  her  powerful 
appeal  in  the  case  of  Smith  v.  Smith  ;  but  that,  later  in 
the  day,-  we  were  happy  to  observe  that  she  had  quite 
recovered,  charmed  the  Barons  of  the  Exchequer  in  Jones 
v.  The  Lord  Lieutenant,  and,  according  to  her  wont, 
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“  ‘  Dropt  manna,  and  could  make  the  worse  appear 
The  better  reason,  to  perplex  and  dash 
Maturest  counsel  learned  in  the  law.’  i 

Certes  your  sweet  girl  Templars  would  protest  against 
‘  sitting  under  ’  an  effete  old  bachelor,  cetat  87,  as  lec¬ 
turer,  who,  if  he  thought  to  improve  the  occasion,  would 
£  woo  5  in  the  language  of  the  Pleas  and  Bench.  But 
verily,  many  the  changes  the  latter  days  will  bring  forth. 
A  revolution,  we  need  hardly  add,  will  also  take  place 
in  our  Law  Reports.  No  longer  dry  legal  decisions  like 
Loughnan  v.  Barry,2  our  reports  will  rival  the  Case  of  the 
Swans,3  where  it  is  held  that  cygnets  belong  equally  to 
the  owner  of  the  male  and  the  owner  of  the  female  swan, 
‘  the  reason  thereof  being  founded  on  a  reason  of  nat¬ 
ure  ;  for  the  cock  swan  lioldeth  himself  to  one  female 
only.  .  .  .’ 

£  £  Of  course  the  text-books  of  the  future  will  come  out 
on  toned  paper,  with  illustrations  by  Millais.  And  the 
leaders  of  the  Irish  Law  Times  will  become  quite  Anacre¬ 
ontic  ;  while  a  dictum  of  Fitzgerald,  B.,  will  be  cited 
along  with  a  quotation  from  Tennyson,  for,  as  the 
father  of  English  jurisprudence  saith,  £  It  standeth  with 
the  gravity  of  our  lawyers  to  cite  verses.’  We  shall  en¬ 
deavor  to  secure  the  services  of  an  epicene  editress,  and 
under  such  auspices,  our  Christmas  Numbers  hereafter 
will,  doubtless,  by  a  little  refreshing  variety,  prove  the 
falsity  of  the  proverb  that  ‘Lady  Common-Law  must 
lie  alone.’”  Mrs.  Myra  Bradwell  of  Chicago,  above  re¬ 
ferred  to,  law  reporter  and  editress,  died  in  February, 
1894.4 

§  448.  Doggerel  on  Miss  Goodell. 

The  Scottish  Law  Magazine  in  1874,  commenting  on 
the  admission  of  Miss  Goodell  of  Janesville,  Wis.,  to 
the  bar,  added  the  following  prophecy  : 

1  Milton,  Par.  Lost,  ii.,  line  112. 

2  Ir.  R.  5  Com.  L.  538 ;  6  Id.  457. 

s  7  Coke  Rep.  15b.  (Ed.  1826,  Vol.  4,  p.  82. 
i  See  obituary  in  6  Gr.  Bag,  196. 
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“  Ladies  fair,  in  wig  and  gown, 

With  stately  step  strut  up  and  down, 

The  noblest  hall  in  this  old  town, 

With  their  attendant  chivalry. 

And  female  advocates,  I  assure  ye, 

Shall  tickle  the  fancies  of  the  jury, 

And  put  crown  counsel  in  a  fury, 

And  cause  a  dreadful  rivalry.” 

§  449.  Miss  Barkaloo. 

At  a  bar  meeting  in  1870,  Hon.  Albert  Todd  said  :  “In 
the  death  of  Miss  Lemma  Barkaloo,  the  bar  of  St.  Louis 
loses  a  member  who  was  the  first  of  her  sex  to  receive  a 
license  to  practice  in  the  highest  courts  of  the  State. 
She  was  superior  to  Joan  d’Arc.  While  I  was  a  law 
professor  of  Washington  University,  she  was  a  member 
of  the  law  class.  I  saw  she  had  the  talent  to  win  success. 
She  was  modest,  and  had  equanimity  and  true  moral 
courage.  She  was  of  a  kindly  disposition  and  agreeable 
to  all.  The  time  will  come  when  the  bar  of  this  city 
will  erect  a  monument  to  her  with  a  broken  column 
typical  of  her  genius.” 

§  450.  Misses  Burnham,  Lee,  Mansfield,  Titus. 

In  a  Pennsylvania  case  in  1871, 1  it  was  held  that  under 
the  word  “  freeman  ”  in  Pa.  Const.,  art.  3,  §  1,  the  right 
of  voting  is  confined  to  citizens  of  the  male  sex. 

Miss  Ada  Lee  of  Port  Huron,  Mich.,  served  a  term  as 
Circuit  Court  Commissioner,  and  tried  217  cases.  Miss 
Belle  A.  Mansfield  was  admitted  to  the  bar  at  Mt. 
Pleasant,  Iowa,  in  1869,  although  the  statute  provided 
only  for  admission  of  “  any  white  male  person,”  for  there 
was  also  the  usual  provision  that  ‘  ‘  words  importing  the 
masculine  gender  only  may  be  extended  to  females.” 
She  has  studied  in  the  Ecole  cle  Droit ,  Paris.  On  her 
return  she  was  made  professor  of  history  in  the  De  Pauw 
University,  Greencastle,  Ind.2  Miss  Mollie  S.  Titus  was 

1  Burnham  v.  Luning,  9  Phila.  241, — perhaps  Miss  Carrie  S.  Burnham, 
whom  the  board  of  legal  examiners,  in  1875,  refused  to  examine  for 
admission  to  the  Pa.  bar. 

2  As  to  admission  of  Miss  Lavinia  Goodell  of  Janesville,  Wis.,  see 
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admitted  to  the  bar  of  the  New  York  Supreme  Court  in 
June,  IS 94. 

§451.  Ruse  of  Miss  Ray  (colored) — Mrs.  Carey. 

It  is  said  that  Miss  Charlotte  E.  Eay,  a  colored  grad¬ 
uate  of  Howard  University  Law  School,  maneuvered  to 
get  admitted  to  the  bar  of  the  Supreme  Court  of  the 
District  of  Columbia  by  sending  in  her  name  as  “C.  E. 
Eay,”  among  those  of  her  male  classmates.  It  is  also 
stated  that  Mrs.  M.  A.  S.  Carey,  a  colored  widow,  has 
been  a  successful  lawyer  at  Washington. 

§  452.  Miss  Hitchcock. 

Miss  Almeda  E.  Hitchcock,  daughter  of  a  circuit 
judge  at  Hilo,  Hawaii  Islands,  graduated  at  the  Michigan 
University  Law  School,  Ann  Arbor,  in  1888.  From  her 
letter  in  the  Equity  Club’s  “  Annual  ”  in  1890,  it  appears 
that  immediately  upon  landing  in  Honolulu,  she  presented 
her  license  from  the  Michigan  Court  and  was  admitted 
to  the  Hawaiian  bar,  was  appointed  notary  public  and 
became  her  father’s  law  partner.  She  went  immediately 
to  Waimea,  where  the  Third  Judicial  Circuit  was  sitting, 
and  made  and  won  her  first  motion.  (No  great  feat ! — 
what  judge  can  resist  a  good  woman  when  she  is  in  a 
moving  mood  ?)  In  passing  from  the  court-room  she 
was  amused  at  the  comments  made  by  the  natives  (they 
not  aware  that  she  understood  their  language)  about 
the  ‘ c  tvahine  loio  ” — woman  lawyer.  She  made  a  journey 
of  two  hundred  miles,  tried  several  cases,  and  hastened 
hack  to  Hilo  on  a  telephone  message  from  her  father,  to 
he  appointed  deputy  sheriff.  She  caught  a  bold  burglar 
and  recovered  nearly  all  the  stolen  money  within  four 
days. 

§  453.  Mrs.  Besant— Mrs.  Robinson-Sawtelle’s  List. 

Annie  Besant’s  witty  advocacy  of  her  cause  before 

39  Wis.  232  ;  of  Miss  Mary  Hall  of  Hartford,  50  Conn.  13  ;  of  Miss  Lelia 
J.  Robinson  of  Boston,  131  Mass.  376,  followed  by  Mass,  enactments, 
1882,  chap.  139,  and  1883,  chap.  252. 
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Lord  Chief  Justice  Cockburn,  upon  the  prosecution  of 
herself  and  Charles  Bradlaugh  for  an  alleged  obscene 
libel,  has  become  historical.1 

In  the  “  Green  Bag  ”  for  January,  1890,  is  an  interest¬ 
ing  article  by  Lelia  J.  Robinson,  L.  L.  B.,  entitled 
“Women  Lawyers  of  the  United  States.”  Thirteen  of 
the  sketches  are  accompanied  by  beautiful  photogravures 
of  the  subjects.2  They  were  all  noble-looking  women. 
It  makes  the  present  writer’s  eyes  yearn  for  pictures  of 
the  fifty  other  lady  practitioners  sketched,3  and  of  a 

LSee  16  Alb.  L.  J.  220.  The  trial  will  be  noticed  post,  §  1190. 

2  Mrs.  Murilla  M.  Ricker  of  Dover,  N.  H.  ;  Mrs.  Myra  Bradwell  of 
Chicago  ;  Mrs.  Catherine  V.  Waite,  Chicago  ;  Mrs.  Catherine  G.  Waugh, 
Rockford,  Ill.;  Miss  Lettie  L.  Burlingame,  Joliet,  Ill.;  Mrs.  J.  Ellen 
Foster,  Iowa ;  Mrs.  Laura  DeForce  Gordon,  Stockton,  Cal. ;  Miss  Belva 
A.  Lockwood,  Washington,  D.  C.  ;  Mrs.  Carrie  Burnham  Kilgore, 
Philadelphia;  Mrs.  Ada  M.  Bittenbender,  Lincoln,  Neb. ;  Miss  Mary  A. 
Green,  Boston  ;  Miss  Lelia  J.  Robinson,  Boston. 

8 Mrs.  Annie  Smith,  Virginia;  Miss  Tabitha  A.  Holton,  North  Caro¬ 
lina  ;  Mrs.  Alice  R.  Jordon  Blake,  Seattle,  Wash.;  Miss  A.  E.  P.  Mc¬ 
Allister,  St.  Louis  ;  Mrs.  Ada  H.  Kepley,  Illinois  ;  Mrs.  Alice  D.  Merrill, 
Chicago;  Miss  PhebeM.  Bartlett,  Chicago;  Miss  Bessie  Bradwell,  Chicago; 
Mrs.  Mary  A.  Ahrens,  Chicago  ;  Miss  Bertha  E.  Curtis,  Chicago  ;  Miss 
Minerva  A.  Doyle,  Watseke,  Ill.;  Miss  Alta  M.  Hulett  (deceased);  Misses 
Ellen  A.  Martin  and  M.  Frederika  Perry  (partners),  Chicago  ;  Miss  Kate 
Kane,  Chicago  ;  Miss  Alice  Nute,  Chicago  ;  Miss  Cora  A.  Benneson, 
Quincy,  Ill. ;  Mrs.  Marietta  B.  R.  Shay,  Streator,  Ill. ;  Mrs.  Sarah  Kilgore 
Wertman,  Ashland,  Ohio  ;  Miss  Susan  Roper,  Auburn,  N.  Y. ;  Miss  Jane 
M.  Slocum,  Canandaigua,  N.  Y.;  Mrs.  MaryE.  Foster,  Ann  Arbor,  Mich.; 
Mrs.  Elizabeth  Eaglesfield,  Grand  Rapids,  Mich.;  Mrs.  Leona  Taylor, 
Lounsbury,  Omaha  ;  Mrs.  Laura  A.  Woodin  Le  Valley,  East  Saginaw  ; 
Mrs.  Martha  Strickland,  Detroit;  Miss  Mary  Merrill,  Wichita,  Kan.; 
Mrs.  Max-garet  L.  Wilcox,  Chicago  ;  Mrs.  Mary  B.  Hickey  Wilkinson, 
Hutchinson,  Kan. ;  Mrs.  Mary  E.  Haddock,  Iowa  City ;  Miss  C.  Dora 
Lieuellen,  Iowa  City  ;  Miss  Florence  Cronise  and  her  sister,  Mrs.  Nettie 
W .  C.  Lutes,  Tiffin,  Ohio  ;  Mrs.  Edith  Sams  Seidei's,  Paulding,  Ohio  ; 
Mrs.  Angie  J.  King,  Janesville,  Wis.;  Mrs.  Pier  and  her  daughter  Kate, 
Milwaukee  ;  Mrs.  J.  M.  Kellogg,  Topeka  ;  Mrs.  Mary  McHenry  Keith, 
Berkeley,  Cal.;  Mrs.  Marion  Todd,  Albion,  Mich.;  Miss  Alice  Parker, 
Lowell.  Mass.;  Mrs.  Clara  H.  Nash,  Boston  ;  Mrs.  Jessie  Wright  Whit¬ 
comb,  Topeka. 

Since  penning  the  foregoing,  the  writer  finds  in  Mes.  Livermore  and 
Willard’s  large  work,  “A  Woman  of  the  Century,”  biographical  sketches, 
accompanied  (with  a  single  exception)  by  excellent  photogravures,  of 
the  following  female  lawyer's  and  political  writers  :  Mrs.  Mary  A.  Jones 
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dozen  promising  young  women  merely  mentioned,  who 
are  probably  now  in  successful  practice.1  Much  of  the  in¬ 
formation  was  obtained  through  direct  personal  corre¬ 
spondence  and  much  from  the  secretary  of  the  Equity 
Club,  Chicago,  Miss  Martha  K.  Pearce.  Therefore  the 
profession  is  under  grateful  obligation  to  the  enterprise 
both  of  Miss  Robinson  and  of  the  publishers  of  The  Green 
Bag — the  Boston  Book  Company.2 

§  454.  Removing  Disabilities — Woman’s  “Capacity.” 

The  Supreme  Court  of  Indiana  in  1893,  held  that  since 
the  removal  of  the  legal  disabilities  of  married  women, 


Ahrens  of  Chicago  (born  1836),  at  p.  10  ;  Mrs.  Annie  White  Baxter, 
County  Clerk  of  Jasper  County,  Mo.  (b.  1864),  at  p.  65  ;  Mrs.  Ada  M. 
Cole  Bittenbender  of  Lincoln,  Neb.  (author  of  the  chapter  on  Lawyers 
in  “  Woman’s  Work  in  America  ”  (b.  1848),  at  p.  87  ;  Mrs.  Alice  R.  Jordan 
Blake  of  Seattle,  Wash.  (b.  1864),  at  p.  94 ;  Mrs.  Myra  Colby  Bradwell 
of  Chicago  (b.  1831),  at  p.  115  ;  Mrs.  Ella  Frances  Braman  of  N.  Y.  City 
(b.  1850),  atp.  117  ;  Mrs.  Anna  Ella  Carroll  (political  writer,  b.  1815),  at 
p.  153  ;  Miss  Cora  Victoria  Diehl,  Clerk  of  Deeds  for  Logan  County, 
Okl.  (b.  1869),  p.  243  ;  Mrs.  Anna  Christy  Fall  (b.  1855),  p.  284 ;  Mrs.  Lillian 
Blanche  Fearing  (b.  1863),  at  p.  286  ;  Mrs.  Clara  Shortridge  Foltz  of  San 
Diego,  Cal.  (b.  1849),  atp.  294;  Mrs.  Laura De  Force Gordan  of  Stockton, 
Cal.  (b.  1840),  at  p.  327  ;  Miss  Mary  A.  Green — a  descendant  of  Roger 
Williams  (b.  1857),  at  p.  339  ;  Mrs.  Flora  Harrod  Hawes,  postmaster  at 
Hot  Springs,  Ark.  (b.  1863),  at  p.  364  ;  Miss  Ella  L.  Knowles  of  Helena, 
Mont.  (b.  1870),  at  p.  440  ;  Mrs.  Laura  A.  Woodin  Le  Valley  of  Saginaw, 
Mich.,  atp.  460  ;  Miss  Belva  Ann  Lockwood  (b.  1830),  at  p.  .469;  Mrs. 
Mary  D.  McGaha  Lowman — mayor  of  Oskaloosa,  Kan.  (b.  1842),  at  p. 
476  ;  Miss  Alice  G.  McGee  of  Warren,  Pa.  (b.  1869),  at  487  ;  Mrs.  Martha 
Strickland  (Miller)  of  Detroit  (b.  1853),  at  p.  699  ;  Mrs.  Clara  Hopgood 
Nash  of  West  Acton,  Mass.  (b.  1839),  at  p.  531 ;  Miss  Alice  Parker  of 
Boston  (b.  1864),  p.  557  ;  Kate  ’Hamilton  Pier,  Milwaukee  (b.  1845),  and 
her  three  daughters,  Kate  H.  (b.  1868),  Caroline  H.  (b.  1870),  and  Harriet 
H.  (b.  1872),  at  pp.  571-2  ;  Mrs.  Marrilla  M.  Young  Ricker  of  Dover, 
N.  H.  (b.  1840),  at  p.  609  ;  Mrs.  Catherine  Van  Valkenburg  Waite  of 
Chicago  (b.  1829),  at  p.  737  ;  Mrs.  Sarah  Killgore  Wertman  of  Ashland, 
Ohio  (b.  1843),  at  p.  759  ;  Mrs.  Mary  Collins  Whiting  of  Ann  Arbor  (b. 
1835). 

1  For  instance  Misses  Annie  M.  McCoy,  Alice  M.  Allbright,  L.  Blanche 
Fearing,  Emma  Strawn,  Harriet  A.  Patton,  Hattie  Mason,  Maud  A. 
Kelsey,  Mary  C.  Geigers,  Corrine  Williams,  Rebecca  May. 

z  Miss  Robinson  married  Eli  A.  Sawtelle  in  1890,  and  died  in  1891. 
She  is  the  author  of  “  Law  Made  Easy  :  a  Book  for  the  People.” 

24 
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there  is  no  constitutional  barrier  in  that  State  against 
admission  of  women  to  the  bar.1 

It  has  been  prophesied  that  with  the  increase  of  female 
lawyers,  they  will  have  a  monopoly  of  certain  questions 
in  the  domestic  relations.  In  1879,  appeared  an  item  in 
an  English  law  journal,  a  lawyer  wanting  to  know,  “  you 
know,”  what  redress  his  client  has,  if  any,  against  a  wife 
who  gets  drunk,  stays  away  from  home  all  night,  and 
invariably  assaults  her  husband  in  the  morning  on  her 
return,  pawns  or  sells  anything  she  can  get  hold  of, 
neglects  the  children,  and  renders  his  home  generally 
comfortless  and  miserable.  The  quoting  editor  added  : 
“  Perhaps  some  of  the  squiresses  who  have  recently  be¬ 
come  entitled  to  practice  in  the  United  States  Supreme 
Court  can  shed  some  light  on  this  interesting  inquiry.”2 

The  disclosures  of  the  failure  of  the  “Women’s  Bank  ” 
in  Boston,  in  1880,  were  a  rather  severe  confirmation  of 
the  shrewd  proprietress’s  estimate  of  the  poor  business 
capacity  of  average  women,  the  number  who  invested 
money  at  eight  per  cent,  per  month  on  faith  security. 

§  455.  Woman  in  Polities— Parkman’s  View. 

Before  concluding  this  division  a  word  may  be  proper 
on  a  cognate  topic,  “  Woman  in  Politics.  ”  The  strongest 
argument  against  her  entry  therein,  which  the  writer 
has  ever  been  able  to  find,  is  Francis  Parkman’s  elegant 
but  apparently  weak  article— symposium  ? — in  the  North 
American  Review  for  October,  1879.3  “  Like  men,  women 
have  'the  defects  of  their  qualities,’  and  the  very  deli¬ 
cacy  and  impressibility  of  their  mental  and  moral  struct¬ 
ure  give  efficacy  to  these  defects.  .  .  .  Isabella  of  Castile 
was  full  of  amiable  qualities,  but  she  permitted  herself  to 
be  made  the  instrument  of  diabolical  religious  persecu¬ 
tion  ;  the  partition  of  Poland, — that  outrage  was  the  work 
of  three  accomplices,  two  women  and  a  man, — the  Empress 
of  Russia,  the  Archduchess  of  Austria,  and  the  King  of 

1  Re  Leech,  5  Gr.  Bag,  530. 

4  See  a  review  of  Sio’s  “  La  Donna  e  l’Avocatura,”  30  Alb.  L.  J  464 

3  129  N.  A.  Rev.  303. 
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Prussia.  .  .  .  The  women  of  the  South  were  more  ardent 
for  secession  and  slavery  than  the  men  ;  and  when  the 
men  knew  that  the  cause  was  lost,  their  weaker  partners 
refused  to  yield.  Fighting  was  useless  ;  but  fair  lips  still 
cried,  ‘Fight  on  !’  It  was  the  action  of  those  two  very 
different  qualities — a  woman's  will  and  a  man’s  resolu¬ 
tion.  The  one  can  be  argued  with,  and  the  other  cannot. 
The  one  is  subject  to  reason,  the  other  sees  nothing  but 
the  object  on  which  its  heart  is  set,  and  strains  after  it 
in  the  teeth  of  ruin.  Not  that  one  does  not  continually 
meet  women  entirely  reasonable  in  their  aims,  and  in 
their  pursuit  of  them  ;  but  this  intractable  element  of  t  a 
woman’s  will  ’  will  have  to  be  accounted  [encountered  ?] 
with  whenever  the  sex  enters  the  lists  of  active  politics. 

.  .  Shakespeare.  .  .  .  Macbeth’s  admirable  answer  was 
wholly  lost  upon  her  : — 

“  ‘  I  dare  do  all  that  may  become  a  man  ; 

Who  dares  do  more  is  none.’  ” 

In  the  November  number  there  appeared  “  The  Other 
Side  of  the  Woman  Question,”  in  five  articles,  namely  : 
by  Mesdames  Howe,  Stone  and  Stanton,  and  Messrs. 
Higginson  and  Phillips.  Verb.  sap. 

To  a  correspondent  who  would  keep  the  ballot  out  of 
woman’s  hands  simply  because  he  would  not  have  her 
undermine  her  womanhood,  the  editor  of  a  law  journal 
once  replied  :  “  The  same  tenderness  would  prohibit  the 
California  miners  from  carrying  rifles  to  keep  off  the 
bears,  lest  now  and  then  they  might  kill  themselves  with 
their  own  weapons.” 

It  is  illustrated  newspaper  truth  that  the  following 
colloquy  once  occurred  :  “Beg  pardon,  ma’am,  said  the 
official,  “there  seems  to  be  some  mistake  here  ;  either 
you  have  already  voted,  or  some  one  has  voted  in  your 
name.”  “  Oh,  that  was  me,”  said  the  votress.  “  I  voted 
early  this  morning,  but  I  have  changed  my  mind  and 
want  to  vote  the  other  way  now.” 
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Part  III. — Male  Individualities. 

§  456.  Beefsteak  Club— “  Frog  Morgan  Cobb— Sheridan. 

One  of  the  lawyers  who  frequented  the  club  known 
as  “  The  Sublime  Society  of  Beefsteaks,”  was  a  barrister 
named  Morgan.  He  was  so  habitually  quoting  “Croke 
Elizabeth,”  “Croke  James,”  “  Croke  Charles,”1  that  he 
was  generally  called  “Frog  Morgan.” 

Cobb,  another  lawyer  and  “steak,”  had  written  a 
drama  entitled  “Ramah  Drug,”  and  an  English  opera, 
“  The  Haunted  ToAver. ”  Arnold,  a  fellow  “steak,”  who 
had  brought  out  a  play  that  did  not  survive  the  first  night, 
said  to  Cobb  :  ‘  ‘  What  a  misnomer  it  was  to  call  your  opera 
‘The  Haunted  Tower.’  Why,  there  is  no  spirit  in  it 
from  beginning  to  end.  The  drama  was  better  named 
‘ Ramah  Drug,’  for  it  was  literally  ramming  a  drug 
down  the  public  throat.”  “  True,”  rejoined  Cobb,  “  but 
it  was  a  drug  that  evinced  considerable  power  ;  for  it 
operated  on  the  public  twenty  nights  in  succession.  ”  “  My 

good  friend,”  said  Arnold,  “  that  was  a  proof  of  its  weak¬ 
ness,  if  it  took  so  long  in  working.  ”  “  You  are  right,”  re¬ 

torted  Cobb;  “your  play  was  so  powerful  a  drug  that 
it  was  thrown  up  as  soon  as  it  was  taken.” 

“  Dick  ” — R.  B.  B. — Sheridan  (born  in  1751,  died  1816) 
was  also  a  “Beefsteak  ;  ”  as  also  was  his  brother-in-law, 
Linley,  the  lawyer  who  perpetrated  the  Erinism  :  “It  is 
a  well-known  fact  that  novelty  itself,  by  f  requent  repeti¬ 
tion,  loses  much  of  its  attraction.  ” 

§  457.  Gov.  Hubbard  on  Evanescence  of  Lawyer’s  Fame. 

If  any  apology  were  needed  for  this  collation  of  bio¬ 
graphical  sketches,  the  following  words  of  ex-Governor 
Hubbaid,  in  the  bar  memorial  of  Wm.  Hungerford  in 
1873, 2  will  amply  suffice.  “And  now  when  I  consider 
this  long  life  closed— these  many  years  ended  in  the 
highest  ranks  of  the  forum  —and  nothing  left  of  it  all 

1  Reports  of  decisions  of  judges  in  those  reigns,  by  Sir  George 

Croke.  & 

2  39  Conn.  615. 
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but  a  tolling  bell,  a  handful  of  earth  and  a  passing  tradi¬ 
tion — a  tradition  already  half  past — I  am  reminded  of  the 
infelicity  which  attends  the  reputation  of  a  great  lawyer. 
To  my  thinking,  the  most  vigorous  brain- work  of  the 
world  is  done  in  the  ranks  of  our  profession.  And  then 
our  work  concerns  the  highest  of  all  temporal  interests, 
— property,  reputation,  the  peace  of  families,  liberty, 
life  even,  the  foundations  of  society,  the  jurisprudence 
of  the  world,  and,  as  a  recent  event  has  shown,  the  arbi¬ 
trations  and  peace  of  nations.  The  world  accepts  the 
work,  but  forgets  the  workers.  The  waste  hours  of 
Lord  Bacon  and  Sergeant  Talfourd  were  devoted  to  let¬ 
ters,  and  each  is  infinitely  better  remembered  for  his  mere 
literary  diversions  than  for  his  whole  long  and  laborious 
professional  life-work.  The  cheap  caricatures  of  Dickens 
on  the  profession  will  outlive,  I  fear,  in  the  popular 
memory,  the  judgments  of  Chief  J ustice  Marshall  :  foi 
the  latter  were  not  clownish  burlesques,  but  only  mas¬ 
terpieces  of  reason  and  jurisprudence.  The  victory 
gained  by  the  counsel  of  the  seven  bishops  was  worth  in¬ 
finitely  more  to  the  people  of  England  than  all  the  tri¬ 
umphs  of  the  Crimean  war.  But  one  Lord  Cardigan  led 
a  foolishly  brilliant  charge  against  a  Russian  battery 
at  Balaklava,  and  became  immortal.  Who  led  the  great 
charge  of  the  seven  great  confessors  of  the  English 
Church  against  the  English  crown  at  Westminster  Hall  ? 
You  must  go  to  your  books  to  answer.  They  were  not 
on  horseback.  They  wore  gowns  instead  of  epaulettes. 
The  truth  is,  we  are  like  the  little  insects  that  in  the  un¬ 
seen  depths  of  the  ocean  lay  the  coral  foundations  of  up¬ 
rising  islands.  In  the  end  come  the  solid  land,  the  olive 
and  the  vine,  the  habitations  of  man,  the  arts  and  in¬ 
dustries  of  life,  the  havens  of  the  sea  and  ships  riding  at 
anchor.  But  the  busy  toilers  which  laid  the  beams  of 
a  continent  in  a  dreary  waste  are  entombed  in  their 
work  and  forgotten  in  their  tombs.  Yet  ...  we  may 
justly  console  ourselves  with  the  reflection  that  we  be¬ 
long  to  a  profession  which  above  all  others  shapes  and 
fashions  the  institutions  in  which  we  live,  and  which,  m 
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the  language  of  a  great  statesman,  ‘  is  as  ancient  as  the 
magistracy,  as  noble  as  virtue,  as  necessary  as  justice,’ 
- — a  profession,  I  venture  to  add,  which  is  generous 
and  fraternal,  above  all  others,  and  in  which  living  merit 
is  appreciated  in  its  day,  according  to  its  deserts,  and 
by  none  so  quickly  and  so  ungrudgingly  as  by  those  who 
are  its  professional  contemporaries  and  its  competitors 
in  the  same  field.  ...” 

§  458.  Alice  Cary  on  “  True  Worth  Scott  on  Manhood. 

The  earnest  lives  of  many  of  the  lawyers  about  to  be 
sketched  will  remind  of  Alice  Cary’s  lines  : — 

4  ‘  True  worth  is  in  being,  not  seeming  ; 

In  doing,  each  day  that  goes  by, 

Some  little  good  ;  not  dreaming 
Of  great  things  to  do  by  and  by. 

For  whatever  men  say  in  their  blindness, 

And  spite  of  the  fancies  of  youth, 

There’s  nothing  so  kingly  as  kindness, 

And  nothing  so  loyal  as  truth.” 

The  combined  wit  and  energy  of  others  will  remind 
of  Scott’s  characterization  : 

“  On  his  bold  visage  middle  age 
Had  slightly  pressed  its  signet  sage, 

Yet  had  not  quenched  the  open  truth 
And  fiery  vehemence  of  youth  : 

Forward  and  frolic  glee  was  there, 

The  will  to  do,  the  soul  to  dare.” 

§  459.  Chrietian  Burke  on  the  Bace  Run. 

And  often  thereupon  will  recur  Chrietian  Burke’s 
pathetic  reflection  : 

“  Some  fall  beneath  the  noontide  heat, 

And  fall  with  faces  white  and  wan  ; 

Some  hold  their  course  with  bleeding  feet — 

Yet  still  the  race  goes  on. 

And  some  who  fall  rise  up  no  more, 

Yet  other  runners  take  their  place  ; 

And  still  as  madly  as  before 

Swings  on  the  furious  race.  .  .  . 
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But  there  are  times  when  dull  and  cold 
The  prizes  look  when  nearer  seen  ; 

When  lust  of  power  and  love  of  gold 
Show  base  and  poor  and  mean.  .  .  . 

Then  if  we  fall  or  if  we  stand, 

’Tis  Thou  alike  our  steps  wilt  keep, 

And  give  when  night  is  o’er  the  land, 

To  Thy  beloved  sleep, 

Till  the  day  break  and  shadows  flee, 

Earth  pales  and  heaven  is  open  wide  ; 

And  waking  to  Thy  likeness,  we 
Therein  are  satisfied.” 

§  460.  N.  Y.  Quaternity— Jay— Benson  — Van  Schaack— Har¬ 
rison. 

Before  proceeding  in  alphabetical  order  there  should 
be  noted  as  a  group  four  octogenarian  New  York  lawyers, 
who  were  students  together  in  “  King’s  ”  (Columbia) 
College,  and  life-long  personal  friends.  J olin  J ay,  first 
chief  justice  of  the  Federal  Supreme  Court,  died  in  1829, 
eighty-four  years  old.  Egbert  Benson,  a  judge  of  the 
N.  Y.  Supreme  Court  from  1794  till  1802,  died  in  1833, 
eighty-seven  years  old.  Peter  Van  Schaack,  editor  of 
“  The  Conductor  Generalis,”  and  compiler  of  other 
valuable  legal  works,  died  in  1832,  eighty-five  years  old. 
Although  for  a  while  exiled  to  England  as  a  Tory,  he 
always  had  the  esteem  of  his  countrymen,  and  their 
sympathy  in  certain  of  his  deep  afflictions.  A.t  Ins  death, 
Chancellor  Kent  called  him  “the  model  of  a  lawyer,  a 
scholar  and  a  gentleman.”  When  eighty-two  years  old, 
in  a  letter  to  Frederic  De  Peyster,  a  former  law-student, 
he  wrote:  “You  see  that,  like  an  old  coachman  who 
loves  the  smack  of  his  whip,  I  still  have  some  professional 

regards _ indeed  I  have  some  professional  occupations, 

as  I  have  two  students,  on  whom  I  bestow  much  of  my 
time  and  attention,  of  which  I  trust  they  will  enjoy  the 
fruits.”1  After  Van  Schaack  had  become  blind,  upon 

iLife,  etc.,  by  his  son,  Henry  C.  Van  Schaack,  N.  Y.,  D.  Appleton 
&  Co  1842,  p.  446. — a  book  every  disheartened  law-student  ought  to 

read. 


376 


LEADING  IN  LAW,  ETC. 


Chap.  VIII. 


his  appearance  in  the  court-room  at  Albany,  it  was 
quoted  of  him  : — 

“  Though  blind,  a  boldness  in  his  looks  appears, 

In  years  he  seemed,  though  not  impaired  by  years.” 

The  remaining  member  of  this  quaternity,  Richard 
Harrison,  appointed  by  Washington  Treasury  auditor 
in  1791,  was  born  in  1750  and  died  in  1841.  Col.  Henry 
Rutgers,  a  prominent  legislator,  also  their  college  con¬ 
temporary,  was  born  in  1745  and  died  in  1830. 

§  461.  Maryland’s  Quintette. 

If  Virginia  may  be  entitled  “the  Mother  of  Presi¬ 
dents,”  Maryland  may  be  called  the  Mother  of  Attorney- 
Generals  of  the  United  States  ;  she  having  given  us 
Wm.  Pinckney,  R.  B.  Taney,  Wm.  Wirt,  Reverdy  John¬ 
son  and  John  Nelson. 

§  462.  Abbott. 

Benjamin  Vaughan  Abbott  was  born  in  1830  and  died 
in  1890.  He  was  eminent  as  a  most  indefatigable  writer, 
skillful  editor  and  rapid  compiler  of  law  books.  He  was 
appointed  in  1870  to  consolidate  the  sixteen  volumes  of 
U.  S.  laws  into  one  large  octavo.  In  1876,  he  completed 
the  “Digest  of  Decisions  of  the  Various  Courts  within 
the  United  States  from  the  Earliest  Period  to  the  Year 
1870.” 1 

Mr.  Abbott  was  also  the  managing  editor  of  the  first 
nine  volumes  of  the  New  Series  of  Annual  Digests.2  He 
also  compiled  in  five  volumes  a  National  Digest  of  the 
Federal  Courts  ;  also  many  other  law  books.3  Mr. 
Abbott  was  a  genial  gentleman,  with  a  quiet  but  keen 
sense  of  humor  ;  fond  of  music  and  every  other  good  and 
right  thing. 

The  wiiter,  who  was  one  of  his  collaborators  therein,  prepared 
XIV ^  ’  WhiCh  WaS  °nly  the  Table  °f  CaSeS‘  See  Prefat0IT  Note  to  Vol. 

2  The  writer  assisted  therein,  and  upon  the  two  preceding  annuals 
(1868  and  1869),  also  upon  the  succeeding  volumes  :  the  series  ending 
with  Vol.  XVIII. ,  followed  by  the  “  American  Digest.” 

8  More  specifically,  see  App.  Cyc.  Am.  Biog.  "p.  5. 
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§  463.  Ichabod  Bartlett. 

Icliabod  Bartlett  was  born  in  1786,  and  died  in  1853. 
He  graduated  at  Dartmouth  in  1808  ;  was  admitted  to 
the  bar  in  1811  ;  rose  rapidly  and  was  solicitor  for  Rock¬ 
ingham  County,  N.  H.,  in  1819  ;  repeatedly  represented 
Portsmouth  in  the  State  legislature  ;  and  served  New 
Hampshire  in  Congress  from  1823  to  1829.  He  was 
noted  for  bar  tact.  The  “pocket”  repartee  that  has 
been  credited  to  various  lawyers  of  small  stature  origi¬ 
nated  with  him, — Jeremiah  Mason  having  exclaimed  : 
“Why,  I  could  put  you  in  my  pocket;”  Bartlett  re¬ 
torted,  ‘ f  Then  you’d  have  to  have  more  law  in  your 
pocket  than  you  have  in  your  head.”  In  1817,  he  dis¬ 
tinguished  himself  on  the  (State-court)  trial  of  Dart¬ 
mouth  College  v.  Woodward.1  So  also  in  the  Exeter 
Bank  robbery  case,  and  in  the  libel  case,  Upham  v.  Hill. 
Almost  among  New  Hampshire’s  household  words  is  his 
delicately  ironical  animadversion  upon  ministers’  offi¬ 
ciously  drawing  wills  with  themselves  principal  benefici¬ 
aries  :  “.  .  .  history.  .  .  show  that  clergymen  are  not 

always  indifferent  to  their  temporal  interests.”  2 

So  also  his  witty  reply  to  Henry  Clay,  and  his  courage 
in  making  ridiculous  Clay’s  duel-bluff.  (Clay  was  then 
the  speaker  of  the  House.)  To  his  snub,  “A  mere  boy 
that  New  Hampshire  has  sent  here,”  Bartlett  retorted  : 
‘  ‘  I  thank  you  for  your  advice  ;  more,  forasmuch  as  it 
was  entirely  gratuitous  and  uncalled  for  :  but  however 
inexperienced  I  may  be,  or  however  young,  when  I  feel 
any  need  of  lessons  on  the  subject  of  political  integrity, 
I  feel  myself  of  age  to  select  my  instructor.  .  .  .” 3 

§  464.  Sidney  Bartlett. 

Sidney  Bartlett  was  born  in  1799,  and  died  in  1889. 
He  was  of  Plymouth  Colony  descent.  He  was  noted  for 

1  The  arguments  of  the  counsel  (omitted  in  the  official  report,  1 
N.  H.  Ill)  are  given  in  65  N.  H.  473  ;  namely,  of  Mason,  Sullivan,  Smith, 
Bartlett  (p.  563)  and  Webster. 

2  Erickson  v.  Willard,  1  N.  H.  217.  See  fuller  extract  from  the 
brief,  also  of  the  body  of  the  Twyman  Will,  post,  1771. 

8  See  6  Gr.  Bag,  109  ;  where  also  is  a  good  portrait. 
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his  clear,  direct  reasoning  powers,  and  his  retention 
thereof  to  the  very  last.1  Other  lawyers  may  have 
lived  longer — e.  g.,  Horace  Binney  and  Reuben  R. 
Tarall,  each  ninety-five — but  much  earlier  had  to  retire 
from  practice.  We  are  reminded  of  Premier  W.  E. 
Gladstone,  born  in  1809,  and  (except  a  slight  failure  of 
eyesight)  in  vigorous  possession  of  his  faculties  yet 
(1894).  Mr.  Bartlett,  was  a  law  partner  of  Lemuel  Shaw 
until  1830,  when  the  latter  was  made  chief  justice.  He 
often  crossed  swords  with  Rufus  Choate,  Daniel  Webster, 
Jeremiah  Mason,  Theopliilus  Parsons,  Franklin  Dexter 
and  other  sturdy  legal  giants,  including  B.  R.  Curtis, 
with  whom  he  was  socially  intimate  and  fished  at 
Martha’s  Vineyard.  He  was  tenaciously  industrious  in 
the  law,  was  well  read  in  general  literature,  was  delight¬ 
ful  in  conversation,  and  was  fond  of  the  society  of  young 
people.  He  was  very  simple  in  his  tastes ;  and,  like 
“  Honest  Abe,”  was  capable  of  being  convinced  against 
his  will. 

§  465.  Beach. 

William  A.  Beach  was  born  in  1809,  and  died  in  1884. 
He  was  eminent  in  many  difficult  cases  :  notably  in  the 
court-martial  of  Col.  North,  as  counsel  for  the  plaintiff, 
T.  Tilton  against  H.  W.  Beecher,  for  Judge  Barnard  on 
the  impeachment  hearing,  and  for  E.  S.  Stokes  in  the 
Fisk  murder  trials.2 

In  prosecuting  a  suit  for  divorce  sought  on  the  ground 
of  alleged  adultery,3  he  had  a  remarkably  sensational  ex¬ 
perience.  While  he  was  addressing  the  jury,  the  oppo¬ 
site  party  fell  at  his  feet,  seized  him  by  the  legs,  and  im¬ 
plored  him  to  have  mercy.  In  the  case  of  Maggie  Jor¬ 
dan,  the  mistress  of  William  L.  Slirady,  whose  escape 
from  the  Tombs  she  effected  by  changing  apparel  with 

1  This  fact  the  writer,  who  heard  him  argue  a  case  in  the  Massachu¬ 
setts  Supreme  Court  (after  he  was  ninety  years  old),  can  personally  at¬ 
test. 

2  See  extracts  from  his  speeches  in  these  cases,  2  Gr.  Bag,  509,  where 
also  is  an  excellent  portrait  of  him. 

3  Compton  v.  Compton,  14  J.  &  S.  579. 
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him,  Beach  was  so  eloquent  that  the  jury,  out  of  sheer 


sympathy,  were  disagreed,  and  she  was  discharged. 

In  1875,  a  writer,  comparing  him  with  other  counsel 
in  the  Beecher  case,  remarked  :  “  His  oratorica  style  is 
well  nigh  perfection.  A  presence  of  rare  manly  beauty 
and  dignity,  a  voice  of  great  power  and  sweetness,  a  vo¬ 
cabulary  singularly  affluent  and  sonorous,  an  unquench¬ 
able  enthusiasm,  and  a  masculine  nobility  and  vigor  of 
thought,  make  him  a  great  master  of  oratory.  ...  As 
a  forensic  rhetorician,  we  think  he  is  too  level,  and  that 
his  level  is  too  high.  .  .  .  He  commands  rather  than  per¬ 
suades  ...  he  lacks  humor  and  the  power  of  illustra¬ 
tion  .  .  .  lias  tact  and  knowledge  of  human  nature.”  1 

The  writer  then  proceeds  to  a  parallel  :  “  A  more  com¬ 
plete  contrast  to  Mr.  Beach  than  Mr.  Porter  in  every  point 
of  view  could  not  be  imagined.  In  person  rather  insignifi¬ 
cant  and  in  manner  apparently  somewhat  theatrical,  he 
possesses  none  or  few  of  the  graces  of  the  orator.  But  he 
possesses  something  which  is  more  effective,  namely,  that 
indefinable  magnetism  which  enables  some  rare  men  to 
fascinate  their  auditors.  .  .  .  His  trial  of  a  cause  from 
the  start  is  a  consecutive  drama.  No  question  and  no 
suggestion  but  has  some  connection  in  his  mind  with  his 
final  argument.  ...  In  summing  up,  his  glowing  im¬ 
agination,  liis  exquisite  ingenuity,  liis  magnificent  gener¬ 
alizations,  liis  manly  pathos,  his  faculty  of  grouping  and 
contrasting  facts,  his  fertility  of  illustration,  and  his 
vivid  and  dramatic  rhetoric,  seize  upon  the  listener  and 
carry  him  out  of  himself,  and  make  him  the  property  of 
the  orator.  Mr.  Beach  fills  us  with  admiration  of  tho 


advocate  ;  Mr.  Porter  makes  us  in  love  with  liis  cause. 
Mr.  Beach  lifts  us  up  ;  Mr.  Porter  carries  us  away. 
When  we  listen  to  the  one,  we  are  afraid  we  shall  yield  ; 
when  we  hear  the  other,  we  yield  without  knowing  it.  ’ 
The  writer  then  extends  his  comparison  to  another  law¬ 
yer  in  the  case,  Wm.  M.  Evarts,  as  in  several  essentials 
surpassing  Messrs.  Beach  and  Porter:  “In  humor,  in 
adroitness,  in  judgment,  in  patience,  in  self-mastery,  and 


1 12  Alb.  L.  J.  4. 
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iii  a  knowledge  of  law,  he  is  facile  princeps.”  On  the 
other  hand,  in  the  same  case,  B.  F.  Tracy  read  from 
manuscript  his  four-days’  opening  address  to  the  jury  ; 
desiring  to  be  right  “on  the  record  ” — the  daily  verbatim 
newspaper  reports  before  the  millions-jury.1 

In  1880,  the  Troy  Times  remarked  :  “Hon.  Wm.  A. 
Beach,  who  summed  up  for  the  defense  in  the  Billings 
case  yesterday  at  Ballston,  although  upwards  of  seventy 
years  of  age,  spoke  for  seven  hours  with  vigor,  eloquence 
and  power.”  (This  was  the  case  where  Mrs.  Billings  was 
shot  by  a  bullet  fired  through  a  window-pane,  making  a 
hole  therein  not  fitting  the  bore  of  the  gun  found  in  the 
well.)  Upon  his  death,  Editor  Browne  remarked  :  “  Mr. 
Beach  lived  a  long  life  full  of  hard  work,  great  triumphs, 
and  melancholy  disappointments,  shadowed  by  some 
grave  faults  ;  but  he  will  be  remembered  with  admira¬ 
tion  for  his  talents  and  public  services  by  our  profession, 
and  with  that  charity  for  his  failings  which  we  all  need, 
whether  our  sins  have  been  found  out  or  not.”  2 

§  466.  Benjamin. 

Judah  P.  Benjamin  was  born  at  St.  Croix,  W.  I.  (his 
parents,  English  Jews,  having  landed  there  owing  to  the 
blockade  of  New  Orleans),  and  he  died  at  Paris  in  1884. 
When  fourteen  years  old,  he  entered  Yale  College,  but 
after  three  years  withdrew  with  his  parents  to  New  Or¬ 
leans.  In  1832,  he  was  admitted  to  the  Louisiana  bar, 
and  in  1834,  published  a  digest  of  the  Louisiana  Supreme 
Court  decisions.  He  was  conspicuous  in  the  State  consti¬ 
tutional  convention  in  1847.  He  was  elected  to  the  U.  S. 
Senate  in  1852  and  again  in  1859.  He  opposed  the  Dred 
Scott  decision  as  annulling  the  principle  of  popular  sov- 
eieignty.  On  the  attempted  secession  of  Louisiana  in 
1861,  he  withdrew  from  the  Senate  with  his  law  partner, 
John  Slidell.  As  secretary  of  state  of  Jeff.  Davis,  he  was 

1  See  Evarts  and  Porter,  past. 

2  For  Beach’s  speech  in  1865  on  North’s  case  (full  text),  see  Great 
Speeches  by  Great  Lawyers,  449.  For  a  good  portrait  of  Mr.  Beach  and 
additional  particulars  of  his  career,  see  Dist.  Am.  Lawyers,  p.  33 
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noted  for  industry ;  habitually  working  uninterruptedly 
from  8  a.  m.  to  2  a.  m.  of  the  next  morning.  On  the  col¬ 
lapse  of  the  Confederacy,  he  fled  to  England,  and  was 
admitted  to  the  English  bar  in  1866.  He  afterwards 
published  a  standard  treatise  on  the  “  Law  of  Sale  of  Per¬ 
sonal  Property.”  His  practice  soon  grew  to  $200,000  a 
year.  He  gained  eminence  in  an  admiralty  case  in  1876, 1 
and  afterwards  in  railway  cases.  His  arguments  on  in¬ 
ternational  law  commanded  great  consideration  from  the 
English  judges.  His  success  was  the  more  commend¬ 
able  for  its  being  in  the  face  of  certain  drawbacks  in  his 
personal  appearance.2  It  was  solely  from  patriotic  mo¬ 
tives  that  Lord  Cairns  declined  to  follow  Lord  Coleridge’s 
advice  to  appoint  Benjamin  to  the  bench.3 

§  467.  Binney. 

Horace  Binney  was  born  in  1780.  He  graduated  at 
Harvard.  He  died  in  1875.  He  was  the  proverbial 
“Philadelphia  lawyer.”  His  fame  rests  partly  on  his 
masterly  brief  in  the  Girard  will  case.4  He  delivered  a 
beautiful  eulogy  upon  his  partner,  John  Sargent  ; 5  also 
one  upon  Chief  Justice  Marshall,  whose  decision  on  chari¬ 
table  uses 6  he  had  caused  to  be  overruled  in  the  Girard 
college  case,  by  showing  variance  of  the  four  reports  of 
the  principal  case  therein  relied  on. 

In  Binney’s  eulogium  on  Chief  Justice  Tilghman  in 
1827, 7  occurs  a  beautiful  simile  which  merits  reproduction 
here  as  not  inapplicable  to  Binney  himself  :  “  His  course 
does  not  exhibit  the  magnificent  variety  of  the  ocean, 
sometimes  uplifted  to  the  skies,  at  others  retiring  into 
its  darkest  caves— at  one  moment  gay  with  the  ensigns 
of  power  and  wealth,  and  at  another  strewing  its  shores 

1  The  Franconia,  2  Prob.  and  Aclm.  Div.  8. 

2  See  portraits,  1  App.  Cyc.  Am.  Biog.  235  ;  4  White,  Nat.  Cyc.  Am. 
Biog.  285  ;  and  (in  wig  and  gown  of  Q.  C.)  f  Gr.  Bag,  265. 

°8  31  Alb.  L.  J.  342. 

4  Vidal  v.  Girard’s  Ex.,  2  How.  (U.  S.)  146.  For  his  speech  therein, 

see  1  Forum,  177.  5  See  2  Wall.  Jr.  C.  C.  xxi. 

o  Phila.  Baptist  Ass.  v.  Hart’s  Ex.,  4  Wheat.  1. 

7  16  Serg.  &  R.  439,  at  p.  456. 
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with  the  melancholy  fragments  of  shipwreck  ;  but  it  is 
the  equal  current  of  a  majestic  river,  which  safely  bears 
upon  its  bosom  the  riches  of  the  land,  and  reads  its  his¬ 
tory  in  the  smiling  cities  and  villages  that  are  reflected 
from  its  unvarying  surface.”  There  is  a  tradition  that 
Binney,  notwithstanding  his  integrity  and  intellectual 
attainments,  waited  ten  years  for  his  first  fee.1 

§  468.  Black. 

Jeremiah  S.  Black  was  of  Scotch-Irish  descent,  born  in 
1810,  and  died  in  1883.  He  was  made  a  judge  of  the 
Pennsylvania  Supreme  Court  in  1851,  serving  till  1857, 
when  President  Buchanan  appointed  him  attorney-gen¬ 
eral.  In  1860,  he  was  made  secretary  of  state.  He  pre¬ 
pared  two  volumes  of  the  Federal  Supreme  Court  reports. 
He  was  noted  for  his  moral  courage  against  Buchanan’s 
vacillation  and  the  secession  traitors  in  the  cabinet.  He 
was  eminent  for  his  professional  skill  in  important  cases  : 
e.  g.,  the  Vanderbilt  Will,  the  Milliken,  the  McGfarrahan, 
etc.2  His,  son  Chauncy  Forwad  Black,3  was  elected  lieu¬ 
tenant-governor  of  Pennsylvania  in  1882.  “  Uncle  Jere 

Black  ”  (as  he  was  generally  called)  was  quick  of  re¬ 
partee.  One  day  in  1879,  when  he  had  donned  a  new 
black  wig,  Senator  Bayard  accosted  him  :  “  Why,  how 
young  you  look  ;  you  are  not  so  gray  as  I  am,  and  you 
must  be  twenty  years  older.”  “Humph,”  was  the  re¬ 
sponse,  “  good  reason  ;  your  hair  comes  by  descent,  and 
I  get  mine  by  purchase.”  This  reminds  of  an  incident 
in  Ireland.  One  day,  as  the  coach  conveying  Richard 
Lane,  Q.  0.,  and  certain  members  of  the  Munster  Cir¬ 
cuit  from  Killarney  to  Cork  was  descending  the  steep 
pass  of  Keim-an-eigh,  the  heavy  luggage  on  the  roof  got 
loose,  and  caused  the  coach  to  stop  until  secured.  The 

1  Note  the  resemblance  between  his  manly  face  in  1  App.  Cyc.  Am. 
Biog.  265,  and  Judge  R.  W.  Peckham’s  in  53  N.  Y.  Reports,  frontispiece. 
See,  however,  a  beautiful  steel  portrait  of  Binney,  5  Gr.  Bag.  441. 

2  For  Black’s  argument  in  1866,  in  Ex  p.  Milligan,  4  Wall.  2,  on  the 
right  of  trial  by  jury  (full  text),  see  Great  Speeches  by  Great  Lawyers, 

481.  3  See  Atty.-Gen.  Brewster’s  Eulogy  on  Black,  109  U.  S.  vi. 
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coachman  exclaimed  to  the  guard  :  “  Take  a  purchase  on 
this  strap,  Pat,  and  tighten  it  well.”  Lane  made  the 
other  limbs  of  the  law  laugh  by  adding  :  “If  you  don’t 
secure  it  by  purchase  you’ll  have  it  by  descent.” 

§  469.  Blackstone — Elegies. 

Sir  William  Blackstone  was  born  in  1723,  and  died  in 
1780.  In  1770,  he  became  judge  of  the  Court  of  Com¬ 
mon  Pleas.  Of  his  “Commentaries  on  the  Laws  of  Eng¬ 
land,”  J.  Horne  Tooke  said  :  “It  is  a  good  gentleman’s 
law-book,  clear,  but  not  deep.”  How  if  it  had  been 
obscure  ?  That  critic — how  profound  ! 

Blackstone’s  “  Farewell  to  the  Muse”  was  in  poetry 
as  charming  as  the  prose  style  of  his  law  commentaries. 
A  few  lines  must  suffice  as  pertinent  here  : 

“  As  by  some  tyrant’s  stern  command, 

A  wretch  forsakes  his  native  land, 

In  foreign  climes  condemned  to  roam, 

An  endless  exile  from  his  home, — 

So  I,  thus  doomed  from  thee  to  part, 

Gay  Queen  of  Fancy  and  of  Art, — 

Companion  of  my  tender  age, 

Serenely  gay  and  sweetly  sage, 

How  blithesome  were  we  wont  to  rove 
By  verdant  hill  or  shady  grove,  .  .  . 

But  now,  the  pleasing  dream  is  o’er, 

These  scenes  must  charm  me  now  no  more  ; 

Lost  to  the  field  and  torn  from  you, 

Farewell,  a  long  and  last  adieu. 

“  Me  wrangling  courts  and  stubborn  law, 

To  smoke  and  crowds  and  cities  draw  ; 

There  selfish  Faction  rules  the  day, 

And  Pride  and  Avarice  throng  the  way.  ...” 

The  poem  closes  with  the  aspiration  that  on  retiring 
from  active  life, — 

“  O  let  me  taste  the  home-felt  bliss 
Of  innocence  and  inward  peace, — 

Untainted  by  the  guilty  bribe, 

Uncursed  amid  the  harpy  tribe  ; 
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No  orphan’s  cry  to  wound  my  ear, 

My  honor  and  my  conscience  clear, 

Thus  may  I  calmly  meet  my  end, 

Thus  to  my  grave  in  peace  descend.” 

This  reminds  of  the  closing  lines  of  Blackstone’s 
“  The  Lawyer’s  Prayer  ”  : — 

“  Power,  fame  and  riches  I  resign, 

The  praise  of  honesty  be  mine 

That  friends  may  weep,  the  worthy  sigh, 

And  poor  men  bless  me  when  I  die.” 

Also  of  Wordsworth’s  euphonious  words  to  a  young 
lady : — 


1  ‘  But  an  old  age  serene  and  bright, 

And  lovely  as  a  Lapland  night, 

Shall  lead  thee  to  thy  gx-ave.” 

Also  of  the  lines  : — - 

‘  ‘  As  sets  the  morning  star,  which  goes 
Not  down  behind  the  darkened  West,  nor  hides 
Obscured  among  the  tempests  of  the  sky, 

But  melts  away  into  the  light  of  Heaven.” 

Also  of  other  elegiac  lines.  Cotton  Mather,  in  his 
“Essays  to  Do  Good,”  mentions  the  Latin  epitaph  of  a 
famous  German  lawyer,  namely,  Schusterus,  who  died 
at  Heidelberg  in  1672,  the  translation  of  which  is  : 
“  When  at  the  point  of  death,  he  declared  that  he  had 
never  given  counsel  for  which  at  that  moment  he  was 
sorry.” 

Also  of  the  couplet  quoted  in  the  bar  memorial  of  the 
late  Judge  Austin  Adams  of  Iowa  : — 

“  Could  calmly  look  on  either  life,  and  here 
Saw  nothing  to  regret,  nor  there  to  fear.” 

Also  of  the  words  of  President  Kirkland,  of  Harvai’d, 
over  the  grave  of  Judge  William  Prescott  (father  of  the 
historian,  and  born  1762,  died  1844):  “He  was  one  of 
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the  few  men  that  did  not  need  the  smart  of  guilt  to  make 
him  virtuous,  nor  the  regret  of  folly  to  make  him  wise.” 
Par  negotiis  neque  supra —  “  equal  to,  not  above,  duty” 
— was  his  fit  epitaph. 

§  470.  Brady. 

James  T.  Brady  was  horn  in  New  York  in  1815.  He 
was  a  brother  of  Judge  JohnK.  Brady,  who  was  horn  in 
1821,  and  died  in  1891.  His  parents,  each  noble  and  in¬ 
tellectual,  had  emigrated  from  Ireland  three  years  be¬ 
fore.  From  his  mother  he  inherited  a  warmly  sympa¬ 
thetic  nature,  whereto  he  was  indebted  for  his  triumphs 
at  the  bar  in  certain  criminal  cases  ;  for  instance,  in  the 
Ooppin  habeas  corpus  affair.  Sarah  Coppin,  in  her  four¬ 
teenth  year,  had  landed  in  New  York  an  orphan,  with¬ 
out  friends  or  guardian,  her  parents  having  died  on  the 
voyage.  She  went  to  a  former  English  acquaintance  of 
her  family,  who  robbed  her  of  what  money  her  father 
had  left  her,  and  turned  her  into  the  streets,  directing 
her  to  the  overseers  of  the  poor,  and  making  them  believe 
she  was  a  pauper.  The  Eings  County  superintendents, 
perceiving  her  to  be  bright  and  good,  bound  her  undei 
the  N.  Y.  statute  to  a  man  in  Williamsburgh  named 
Gatewood,  who  drudged  her  to  take  care  of  three  trouble¬ 
some  young  children.  One  of  these  one  day  ran  out 
upon  the  sidewalk,  but  was  pursued  and  seized  by  Sarah. 
A  bronzed  young  man,  passing  along,  caught  sight  of 
her,  and  rushing  upstairs,  snatched  her  in  his  arms,  ex¬ 
claiming  :  u  0  Sarah,  Sarah,  is  it  you  l  Have  I  found 
you  at  last  ?  ”  It  was  her  brother  James,  who,  on  learn¬ 
ing  of  their  parents’  death,  had  hastened  to  America,  ad¬ 
vertised,  and  for  weeks  hunted  for  her  in  vain.  But  Mr. 
Gatewood  refused  to  surrender  her.  An  Englishman 
advised  James  to  consult  James  T.  Brady.  James  intro¬ 
duced  himself,  stating  that  he  was  in  deep  trouble  ;  his 
young  sister  was  “a  slave  in  Williamsburgh,”  and  he 
wanted  to  see  if  there  wasn’t  someway  to  get  her  liberated. 
The  romance  in  real  life  enlisted  the  warm  Irish  heart  of 
Brady.  He  caused  the  girl  to  be  brought  up  on  habeas 


3SG 


LEADING  IN  LAW,  ETC. 


Chap.  Yin. 


corpus  before  J udge  Morse.  The  superintendents,  anx¬ 
ious  to  sustain  their  official  acts,  engaged  the  eminent 
lawyer,  John  Slosson.  Young  Brady  modestly  opened 
his  case.  In  reply  Slosson  produced  the  indentures,  and 
insisted  that,  being  on  their  face  legal,  they  were  con¬ 
clusive  ;  that  the  court  could  not  go  behind  them  to  as¬ 
certain  the  circumstances  of  their  execution.  He  moved 
that  the  girl  be  remanded  to  her  master’s  care  and  cus¬ 
tody.  Brady  had  fortified  himself  with  the  law  of  the 
point,  and  after  a  masterly  argumentation  on  both  sides 
was  allowed  to  introduce  his  evidence.  He  proved  by  the 
keeper  that  Sarah  had  never  been  an  inmate  of  the 
county  poorhouse  ;  and,  by  the  overseer  of  the  poor  of 
Brooklyn,  that  he  had  never  in  any  way  assisted  her. 
In  rebuttal,  Slosson  called  the  English  couple  ;  and  they 
testified  that  on  discovering  that  Sarah  had  no  money, 
they,  being  unable  to  keep  her,  had  sent  her  to  the  over¬ 
seers.  But  Brady’s  cross-examination  elicited  that,  when 
she  came,  she  had  a  considerable  amount  of  gold  ;  but  they 
denied  knowing  what  had  become  of  it.  Slosson  argued 
that,  in  the  statute,  “chargeable”  meant  liable  to  be¬ 
come  chargeable  ;  and  that  public  policy  and  a  due  ad¬ 
ministration  of  the  poor-laws  demanded  that  the  indent¬ 
ures  be  sustained.  As  to  Brady’s  grand  reply,  L.  B. 
Proctor  has  told  us  1  as  follows  :  “  The  death  of  the  par¬ 
ents— the  landing  of  the  poor  orphan  on  our  shores— her 
robbery — her  desertion — her  misery — the  brother's  pil¬ 
grimage  across  the  Atlantic — his  long,  weary  search  in 
the  bitterness  of  an  almost  broken  heart— the  providen¬ 
tial  meeting— the  awakening  to  the  sense  that,  the  mo¬ 
ment  when  fortune  had  seemingly  given  the  lost  one  to 
him,  she  was  in  a  bondage  which  must  separate  them  for¬ 
ever,  was  portrayed  in  language  which  produced  incon- 
trollable  emotions  of  sympathy.”  Brady  was  equally 
happy  upon  the  legal  point.  His  proposition  that,  before 
the  superintendents  had  any  authority  to  execute  the  in¬ 
dentures,  Sarah  should  have  been  reduced  to  the  con- 
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dition  of  a  pauper,  having  received  assistance  from  the 
poor  authorities,  was  sustained  by  an  early  case.1 

One  of  Brady’s  grandest  triumphs  was  the  defense  of 
Daniel  E.  Sickles,  who  assassinated  the  seducer  of  his 
wife,  P.  B.  Key.  Stanton,  Graham,  Bradley  and  Cagger 
were  his  associates.  To  Brady  was  entrusted  the  cross- 
examination.  One  of  the  opposing  counsel  afterwards 
declared  that,  “  that  opening  address  of  Brady’s  did 
much  for  Sickles  ;  I  sometimes  think  it  did  all.  He  made 
such  an  impression  upon  the  jury  by  the  plain,  yet  touch¬ 
ing  statement  of  the  facts  which  he  proposed  to  prove  in 
justification  of  his  client's  dreadful  deed,  that  it  could 
not  be  removed.” 

Perhaps  Brady’s  greatest  civil  effort  was  as  colleague 
of  John  Van  Buren  in  defending  the  actor,  Edwin  For¬ 
rest,  upon  his  wife’s  suit  for  divorce.  Her  counsel  was 
Charles  O’Conor,  and  she  won  her  suit.  The  speeches  of 
these  two  forensic  Irish  gladiators  in  that  long  struggle 
constitute  one  of  the  most  brilliant  oratorical  exhibitions 
in  the  American  juridical  arena.  Brady  once  remarked 
that  his  experience  among  clients  convinced  him  that 
a  man’s  wife  was  his  best  lawyer.  Brady  also  achieved 
fame  as  a  skillful  manager  in  the  Jeff  Davis  matter,  in 
1867.  He  succeeded  on  habeas  corpus  in  getting  bail, 
Horace  Greeley  leading  upon  the  big  bond  ;  and  finally 
in  getting  the  indictment  for  treason  nolle  pros'd. 

Brady  was  once  addressing  a  jury  with  unwonted 
vigor  and  vehement  gesticulation.  A  juror’s  dog  flew 
from  under  his  master’s  chair  and  barked  at  Brady  furi¬ 
ously.  Quick  as  a  flash  he  raised  a  warning  finger  to  the 
faithful  guardian  and  said:  “I  am  Sir  Oracle,  and 
when  I  ope  my  lips,  let  no  dog  bark.”  The  verdict  was 
for  his  client,  and  the  opposing  counsel  afterwards  at¬ 
tributed  it  to  this  witty  parrying  of  an  otherwise  awk¬ 
ward  episode.2 


1  Schermerhorn  v.  Hull,  13  Johns,  270. 

2  See  an  eloquent  passage  from  Brady’s  defense  of  Cole,  who  had  as¬ 
sassinated  Hiscox,  his  wife’s  paramour.  3  Gr.  Bag,  308 ;  and  Brady’s 
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§  471.  Brewster. 

Benjamin  Harrison  Brewster  was  born  in  1816,  and 
died  in  1888.  Ho  graduated  high  at  Princeton  in  1834, 
and  in  1838  was  admitted  to  the  Philadelphia  bar,  where 
his  legal  abilities  so  rapidly  developed  that,  in  1846,  Presi¬ 
dent  Polk  appointed  him  commissioner  to  adjudicate  the 
Cherokee  claims.  In  1867,  Gov.  Geary  appointed  him 
attorney-general  of  Pennsylvania,  and  he  distinguished 
himself  by  breaking  up  the  Gettysburg  lottery  scheme. 
In  1881,  President  Arthur  appointed  him  attorney-general 
of  the  United  States,  and  he  won  eminence  by  his  able 
conduct  of  the  Star  Route  cases. 

Henry  J .  Erskine,  in  the  St.  Louis  Globe-Democrat, 
in  1892,  told  of  a  most  dramatic  and  instructive  incident, 
that  occurred  at  Philadelphia  a  dozen  years  befoi*e,  in  the 
trial  of  a  suit  involving  certain  franchise  rights,  wherein 
Brewster  was  the  chief  counsel  of  the  Pennsylvania  Rail¬ 
road  Company  :  £  Brewster,  you  know,  was  a  fright- 
fully  ugly  man  on  account  of  a  terrible  disfiguration  of 
his  face  from  burns  ;  but  intellectually,  he  was  a  giant, 
and  in  deportment  a  Chesterfield.  So  great  was  the  ad¬ 
miration  for  the  man’s  powerful  mental  parts  that  one 
soon  forgot  his  ugliness.  He  was  extremely  sensitive  of 
his  facial  misfortune,  but  never  referred  to  it  himself, 
nor  did  any  of  his  thousands  of  friends  ever  ask  him  its 
cause.  The  trial  to  which  I  refer  was  a  bitterly  con¬ 
tested  affair,  and  Brewster  at  every  point  got  so  much 
the  best  of  the  opposing  counsel  that  by  the  time  argu¬ 
ments  commenced  his  leading  adversary  was  in  a  white 
heat.  In  denouncing  the  railroad  company,  this  lawyer, 
with  his  voice  tremulous  with  anger,  exclaimed  :  ‘  This 
grasping  corporation  is  as  dark,  devious  and  scarified  in 
its  methods  as  is  the  face  of  its  chief  attorney  and  hench¬ 
man,  Benjamin  Brewster  !  ’  This  violent  outburst  of  rage 
and  cruel  invective  was  followed  by  a  breathless  silence 
in  the  crowded  court-room  that  was  painful.  Hundreds 
of  pitying  eyes  were  riveted  on  the  poor  scarred  face  of 

portrait,  Id.  305.  For  Brady’s  speech  in  1861  in  defense  of  the  “  Savannah 
-Privateers”  (full  text),  see  Great  Speeches  by  Great  Lawyers,  343. 
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Brewster,  expecting  to  see  him  spring  from  his  chair  and 
catch  his  heartless  adversary  by  the  throat.  .  .  .  Mr.  Brew¬ 
ster  slowly  arose  and  said:  ‘Your  Honor,  in  all  my 
career  as  lawyer,  I  have  never  dealt  in  personalities,  nor 
did  I  ever  before  feel  called  upon  to  explain  the  cause  of 
my  physical  misfortune,  but  I  will  do  so  now.  When  a 
hoy, — and  my  mother,  God  bless  her,  said  I  was  a  pretty 
hoy, — while  playing  around  an  open  fire  one  day  with  a 
little  sister  just  beginning  to  toddle,  she  fell  into  the 
roaring  flames.  I  rushed  to  her  rescue,  pulled  her  out 
before  she  was  seriously  hurt,  and  fell  into  the  fire  myself. 
When  they  took  me  out  of  the  coals  my  face  was  as 
black  as  that  man’s  heart.’  The  last  sentence  was 
spoken  in  a  voice  whose  rage  was  that  of  a  lion.  It  had 
an  electrical  effect,  and  the  applause  that  greeted  it  was 
superb,  but  in  an  instant  turned  to  the  most  contemptuous 
hisses  directed  to  the  lawyer  who  had  so  cruelly  wronged 
the  great  and  lovable  Brewster.  That  lawyer’s  practice 
in  Philadelphia  afterwards  dwindled  to  such  insignifi¬ 
cance  that  he  had  to  leave  the  city  for  a  new  field.”1 

§  472.  Brown. 

David  Paul  Brown  was  born  in  1795,  and  died  in  1872. 
His  parents  were  among  the  first  Quaker  settlers  of  New 
Jersey.  He  was  noted  for  his  oratorical  gifts.  In  1824, 
he  successfully  defended  Judge  Robert  Porter  before 
the  Pennsylvania  senate  against  impeachment.  Within 
fifteen  years  his  professional  income  amounted  to 
$100,000,  but  this  was  all  absorbed  in  his  generous  living. 
In  a  tragic  case  in  1842, 2  homicide  in  casting  passengers 
from  a  long-boat  to  save  the  remainder,  Brown  distin¬ 
guished  himself,  as  also  did  the  then  U .  S.  District  At¬ 
torney,  G.  M.  Dallas.3 

5  But  Brewster  had  a  nobly-shaped  head.  See  his  portrait,  4  White, 
Nat.  Cyc.  Am.  Biog.  25.  Compare  the  case  of  Hugh  Swinton  Legare,  the 
eminent  South  Carolina  lawyer,  whose  legs  in  his  fifth  year  were  stunt¬ 
ed  by  a  terrible  attack  of  the  smallpox,  26  Alb.  L.  J.  206. 

2  U.  S.  v.  Holmes,  1  Wall.  Jr.  (C.  Ct.)  1. 

3  For  their  addresses  to  the  jury,  see  1  Forum,  xxxix  ;  and  Great 
Speeches  by  Great  Lawyers,  125. 
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While  Mr.  Brown  was  immersed  in  the  difficulties  of 
the  trial  ot  Snyder  v.  Zelin  (ejectment  to  recover  Zelin’s 
Grove,  chief  part  of  the  Governor  Snyder  estate),  he  re¬ 
ceived  from  J.  M.  Porter  (brother  of  Judge  Porter  and 
afterwards  secretary  of  war),  a  proof-sheet  of  the  im¬ 
peachment  proceedings,  with  request  to  revise  his  speech 
therein.  He  glanced  over  it  hastily,  passed  his  pen  through 
the  objectionable  parts,  and  returned  it.  The  stupid 
printer  mistook  exscission  lines  for  underscoring,  and 
the  book  contained  the  objectionable  parts  in  Italics. 
Brown  philosophically  parried  the  misfortune  with  a 
jest :  “  I  wouldn’t  give  much  for  any  man’s  literary  or 
professional  reputation  that  a  printer’s  blunder  can 
demolish.” 

In  1830,  during  his  rides  between  Philadelphia  and 
Yellow  Springs,  he  wrote  a  tragedy,  “  Sertorius,  or  the 
Roman  Patriot  ;  but  although  the  elder  Booth  took  the 
title  role,  the  play  was  presented  only  nine  times.  In 
1856,  he  published  “  The  Forum,  or  Forty  Years’  Full 
Piactice  at  the  Philadelphia  Bar,  a  most  valuable  and 
interesting  work.  Every  law  student  ought  to  read  his 
chapter  on  “Forensic  Eloquence.”  Also  his  “Golden 
Rules  foi  the  Examination  of  "VYitnesses,  ” — eleven  for 
the  direct  and  nine  for  the  cross-examination.  Of  the 
latter,  two  are  as  follows  : — 

“  Third.  Be  mild  with  the  mild,  shrewd  with  the 
crafty,  confiding  with  the  honest,  merciful  to  the  young, 
the  frail,  or  the  fearful,  rough  to  the  ruffian,  and  a  thun¬ 
derbolt  to  the  liar .  But  in  all  this,  never  be  unmind¬ 
ful  of  your  own  dignity.  Bring  to  bear  all  the  powers 
of  your  mind,  not  that  you  may  shine,  but  that  virtue 
may  triumph,  and  your  cause  prosper.” 

“  Sixth.  If  the  witness  determine  to  be  witty  or  re¬ 
fractory  with  you,  you  had  better  settle  that  account 
with  him  at  first,  or  its  items  will  increase  with  the  ex¬ 
amination.  Let  him  have  an  opportunity  of  satisfying 
himself  either  he  has  mistaken  your  power  or  his  own. 
But  in  any  result,  be  careful  that  you  do  not  lose  your 
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temper  ;  anger  is  always  either  the  precursor  or  evidence 
of  assured  defeat  in  any  intellectual  conflict.  ” 1 

§  473.  Browne. 

Irving  Browne  was  born  in  1835,  was  an  expert  tele¬ 
grapher  in  his  youth,  graduated  at  the  Albany  Law 
School  in  1857,  and  practiced  law  many  years  at  Troy, 
1ST.  Y.  ;  soon  becoming  noted  for  indefatigable  appellate 
wrork.2  He  has  also  been  industrious  in  general  litera¬ 
ture,  writing  a  volume  of  excellent  essays,  £  ‘  Iconoclasin 
and  Whitewash,”  New  York,  1875,  also  a  translation  of 
Racine’s  comedy,  ‘‘Les  Plaideurs,” — “The  Suitors.” 
But  he  has  been  especially  successful  in  law  literature, 
writing  many  bright  articles  for  the  earlier  volumes  of 
the  Albany  Law  Journal  ;  and  on  the  death  of  its  first 
editor,  in  1879,  becoming  the  editor  attd  continuing  its 
high  character.  He  has  also  edited  over  thirty  volumes 
of  the  American  Law  Reports,  and  for  eight  years  lect¬ 
ured  in  the  Albany  Law  School  on  ‘  ‘  The  Domestic  Re¬ 
lations,  and  on  Criminal  Law.”  As  a  graceful  humor¬ 
ous  poet,  Mr.  Browne  compares  favorably  with  John  Gb 
Saxe  and  Thomas  Hood.3 

§  474.  Bryant. 

A  Berkshire  County  lawyer,  by  the  name  of  William 
Cullen  Bryant,  once  wrote  as  follows  : — 

“  Though  forced  to  drudge  for  the  dregs  of  men, 

And  scrawl  strange  words  with  the  barbarous  pen, 

And  mingle  among  the  jostling  crowd, 

Where  the  sons  of  strife  are  subtle  and  loud.” 

Can  it  be  that  behind  all  this  there  was  a  bitter  recol- 

1  1  Forum,  lxxix. 

2  See  three  cases  argued  in  1875,  one  as  to  principal’s  liability  for 
agent’s  tort,  Corcoran  v.  Holbrook,  59  N.  Y.  517  ;  one  as  to  parol  stipula¬ 
tion  within  the  statute  of  frauds,  Organ  v.  Stewart,  60  N.  Y.  413  ;  and 
a  trade-mark  case,  Meneely  v.  Meneely,  62  N.  Y.  427.  See  also  a  case, 
in  1878,  on  constructive  fraud,  Cowee  v.  Cornell,  75  N.  Y.  91. 

3  gee  extracts  from  some  of  his  wittily  rhymed  paraphrases  of  law- 
reports,  post,  Chap.  XI.,  XV.,  etc passim. 
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lection  ?  Opening  the  second  volume  of  Pickering’s 
(Mass.)  Reports  at  page  322,  under  “  Berkshire,  September 
Term,  1821,”  Blossv.  Tobey,  we  read  :  “ Bryant ,  for  the 
plaintiff,  furnished  the  court  with  a  written  argument,  in 
which  he  observed  that  the  st.  1804,  c.  131,  3,  in  the  first 
place  enacts  a  punishment  for  willfully  and  maliciously 
setting  fire  to  the  building  of  another,  and  then  proceeds 
to  provide  against  the  willful  and  malicious  burning  of 
any  other  building  whatsoever ;  it  seeming  to  be  the  object 
of  the  statute  to  provide  against  the  class  of  offenses  which 
are  within  12  Geo.  3,  c.  21 ;  and  13  Geo.  3,  c.  58.  3  Chit. 

Cr.  Law,  1106-7.  See  also  Holmes’s  Case,  Cro.  Car.  276. 
And  he  contended,  as  to  the  words  in  the  first  count, 
‘He  burnt  it  himself,’  with  an  innuendo  of  the  plaintiff’s 
store,  of  which  a  colloquium  is  stated,  that  the  natural 
meaning  of  them  was  slanderous,  inasmuch  as  they 
charged  the  plaintiff  with  a  wanton,  meditated  destruc¬ 
tion  of  property,  which  was  equivalent  to  saying  that  he 
burnt  it  willfully  and  maliciously.  The  malicious  pur¬ 
pose  is  still  more  strongly  charged  in  the  words  set  forth 
in  the  second  count,  which  of  themselves  imply  that  the 
act  was  committed  with  a  premeditated  design  to  de¬ 
fraud  and  injure  others.  The  goods  are  stated  to  have 
been  insured  with  a  design  of  afterwards  setting  on  fire 
the  building  which  contained  them.  By  the  words  in 
the  sixth  count,  ‘everybody  knows  that  he  burnt  it,’ 
with  an  innuendo  of  the  plaintiff’s  store,  the  burning  of 
his  own  store  is  imputed  to  the  plaintiff  as  an  act,  of 
which,  however  injuriously  it  may  affect  his  reputation, 
everybody  is  satisfied  that  he  is  guilty.” 

This  is  little  more  than  a  quarter  of  the  “  Thana- 
topsis  ”  poet’s  brief ;  and  the  remaining  three-fourths 
portion  “bristles  with  authorities.”  Alas!  there  fol¬ 
lows  :  “Parker,  C.  J. — It  is  with  great  regret,  and  not 
without  much  labor  and  research  to  avoid  this  result, 
that  we  are  obliged  to  arrest  the  judgment  in  this  case 
for  want  of  a  sufficient  count  to  support  the  verdict.” 
And  the  opinion  continues  six  pages  long. 

The  head-note  is  as  follows  :  “  Simply  to  burn  one’s 
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own  store  is  not  unlawful,  and  the  words,  he  burnt  liis 
own  store,  or  there  is  no  doubt  in  my  mind  that  he 
burnt  his  own  store;  he  would  not  have  got  his  goods 
insured  if  he  had  not  meant  to  burn  it,  or  a  general 
allegation  that  the  defendant  charged  the  plaintiff  with 
having  willfully  and  maliciously  burnt  his  own  store,  will 
not  sustain  an  action  for  slander,  without  a  colloquium 
or  averment  setting  forth  such  circumstances  as  would 
render  such  burning  unlawful,  and  that  the  words  were 
spoken  of  and  concerning  such  circumstances  ;  and  the 
want  of  such  colloquium  or  averment  will  not  be  cured 
by  an  innuendo.” 

Let  us  see  :  Bryant  was  born  in  1794  and  died  in  1878  ; 
hence  he  must  have  had  the  solace  of  seeing  reformed 
the  American  procedure  in  law  pleadings,  etc.  And  he 
must  have  “  smole  a  smile  ”  in  reading  the  Massachusetts 
decision  thereon  of  1876. 1  A  facetious  writer 2  in  1873  re¬ 
marked,  “We  dare  say,  if  he  could  reflect  that  he  got  that 
declaration  right,  he  would  gladly  give  up  all  the  transi¬ 
tory  honor  of  having  made  the  best  translation  of  those 
foolish  old  ballads  of  Homer.  Our  profession  indeed 
owe  Berkshire  County  a  grudge ;  for,  not  content  with 
having  produced  this  sneerer  at  our  sublime  calling,  his 
reprehensible  locality  has  given  birth  to  another  and  a 
more  dangerous  person,  who,  being  himself  a  lawyer, 
has  had  the  audacity,  at  one  fell  swoop,  to  abolish  those 
elevating,  those  subtle,  those  humanizing,  those  refining, 
those  highly  necessary  principles  of  common-law  plead¬ 
ing  on  which  our  institutions  were  founded,  and  to  in¬ 
troduce  in  their  place  a  system  which  the  dreaming  Bry¬ 
ant  hadn’t  the  intellect  to  comprehend,  and  under  which 
it  can  no  longer  be  said  in  the  golden  words  of  Chief 
Justice  Parker,  ‘  the  rule  is  of  more  consequence  than 
the  reason  of  it.’  Surely,  the  ways  of  Providence  are 
mysterious.  Bryant,  thou  art  revenged  !  ” 

§  475.  Burges. 

Tristam  Burges  was  born  in  1770,  and  died  in  1853. 

1  Chace  v.  Sherman,  119  Mass.  387.  2  7  Alb.  L.  J.  180. 
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He  became  chief  justice  of  Rhode  Island  in  1815.  He 
served  in  Congress  from  1825  to  1835.  He  was  noted  as 
an  orator  of  incisive  style.  His  retort  to  John  Randolph 
is  historical  :  “  Moral  monsters  cannot  propagate  ;  we 
rejoice  that  the  Father  of  Lies  can  never  become  the 
Father  of  liars.” 

§  476.  Burke. 

Edmund  Burke  was  born  in  1730,  and  died  in  1797.  In 
1788, he  distinguished  himself  as  the  prosecutor  of  Warren 
Hastings,  although  the  impeachment  was  not  carried.  Its 
delivery  occupied  four  days.  It  reviewed  the  affairs  of 
an  empire  for  thirteen  years.  The  trial  lasted  147  days. 
His  wit  thereon  at  the  expense  of  Thurlow,  the  presiding 
lord  chancellor,  has  already  been  noticed.1  Burke  could 
hardly  be  called  a  practicing  barrister  ;  he  is  mentioned 
here  as  one  of  the  curiously  prophetic  souls,  of  special 
interest  to  Americans.  On  Lord  North’s  resolution  on 
foreign  trials  of  the  American  colonists,  Burke  said  : — 
1  his  is  indeed  the  most  extraordinary  resolution  that 
was  e\  er  heard  in  the  parliament  of  England.  It  offers 
new  encouragement  to  military  insolence,  already  so  in¬ 
supportable,  which  is  the  more  odious  in  the  present  case, 
as  the  soldiers  are  expected  to  act  against  their  own 
fellow-citizens.  By  this  law,  the  Americans  are  deprived 
of  a  right  which  belongs  to  every  human  creature — that 
of  demanding  justice  before  a  tribunal  composed  of  im¬ 
partial  judges.  Even  Captain  Preston,  who,  in  their  own 
city  of  Boston,  had  shed  the  blood  of  citizens,  found  among 
them  a  fair  trial  and  equitable  judges.  It  is  an  idea  so 
extravagant — this  of  taking  the  trial  over  the  Atlantic 
seas  3,000  miles  to  Great  Britain,  where  the  prisoner  may 

call  upon  and  subpoena  as  many  witnesses  as  he  pleases _ 

that  it  is  hard  to  conceive  how  it  could  have  entered  the 
brain  of  any  man  in  his  senses.  Instead  of  stimulating 
the  audacity  of  regular  troops,  on  the  contrary  the  pro¬ 
vincial  militia  should  be  encouraged,  that  they  may  serve 
as  a  shield  and  a  bulwark  against  them  in  favor  of  civil 

1  Ante,  §  190. 
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liberty.  To  approve  this  war  is  equivalent  to  a  declara¬ 
tion  of  war  against  the  colonies.  .  .  . 

‘  ‘  What  is  the  unpardonable  offense  the  Americans  have 
been  guilty  of  ?  Of  no  other  than  that  of  refusing  their 
consent  to  an  act  that  is  contrary  to  the  written  laws  and 
to  the  unalterable  principles  of  the  British  constitution. 
And  if  England  herself  in  ancient  times  had  not  resisted 
such  arbitrary  laws,  should  we  have  enjoyed  our  present 
free  government,  or  should  we  have  existed  as  a  House 
of  Commons  here  this  day  ?  ”  1  In  the  light  of  to-day, 
Lord  Germaine’s  ironical  reply  to  Burke  and  Barre  looks 
rather  contemptible:  “Their  ‘natural  right’?  What 
natural  right  ?  that  of  smuggling  ?  of  throwing  tea  over¬ 
board  ?  of  not  paying  their  debts  to  their  indulgent 
mother  ?  ” 

§  477.  B.  F.  Butler  (N.  Y.). 

Benjamin  F.  Butler  (of  New  York)  was  born  in  1795, 
and  died  in  1858.  He  was  noted  for  his  personal  purity 
and  his  legal  and  classical  attainments.  He  was  attorney- 
general  in  Jackson’s  cabinet.  On  the  passage  of  the 
Kansas-Nebraska  bill,  abolishing  the  Missouri  Com¬ 
promise,  he  voted  for  Fremont.  In  1837,  he  was  appointed 
law  professor  in  the  University  of  the  City  of  New  York. 
His  discourse  before  the  New  York  Historical  Society, 
“  Outlines  of  the  Constitutional  History  of  New  York,” 
was  published  in  1847.  His  son,  William  Allen  Butler, 
born  in  1825,  is  an  accomplished  lawyer,  poet  and 
humorist. 

§  478.  B.  F.  Butler  (Mass.). 

The  political  and  military  career  of  Benjamin  F.  But¬ 
ler  (of  Massachusetts)  is  well  known.  He  was  born  in 
1818,  was  one  year  governor  of  Massachusetts,  and  died 
in  1893.  He  was  especially  eminent  as  a  criminal  lawyer. 
It  is  said  that  a  volume  of  reminiscences  of  his  career  at 
the  bar  will  soon  be  published.  Gen.  Butler  was  once 


1  See  Botta’s  Hist.  Warlndep.  U.  S.  A.,  Otis’  Tr.,  p.  126. 
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defending  one  accused  of  manslaughter,  and  insisted 
that  the  deed  was  done  in  self-defense.  He  proceeded  to 
say  :  “We  have  it  on  the  highest  authority,  that  ‘  all 
that  a  man  hath  will  he  give  for  his  life.’  ”  The  prosecut¬ 
ing  attorney  arose  and  said,  that  he  had  long  wondered 
what  his  opponent  considered  the  highest  authority,  and 
was  very  glad  to  have  the  question  settled.  And  taking 
a  Bible  from  the  clerk’s  desk,  he  read  from  the  second 
chapter  of  Job  :  “  And  Satan  answered  the  Lord  and 
said,  ‘  Skin  for  skin,  all  that  a  man  hath  will  he  give  for 
his  life.’  ” 

The  face  of  the  late  John  S.  Holmes,  a  genial  Boston 
lawyer,  so  much  resembled  that  of  General  Butler,  that 
the  writer  once  ventured  to  ask  him  if  others  than  my¬ 
self  had  not  observed  the  fact.  He  answered  affirm¬ 
atively,  and  that  he  once  so  remarked  to  General  Butler, 
who  replied  :  “  Well,  what  of  it  ?  ”  “  Oh,  nothing,” 

rejoined  Holmes,  “  except  that  I  am  afraid  you  will  lose 
your  reputation  as  a  lawyer,  and  I  mine  as  a  man.” 

§  479.  Carpenter. 

Matthew  Hale  Carpenter  was  born  in  1824,  and  died 
in  1881.  At  fourteen,  he  entered  the  law  office  of  Paul 
Dillingham  (afterwards  governor),  Waterbury,  Vt., — 
whose  daughter  he  subsequently  married, — and  at  sixteen 
tried  his  first  lawsuit,  defeating  his  grandfather.  At 
twenty,  he  entered  West  Point,  but  left  on  his  second 
furlough  home,  remarking  to  his  father:  “I  don’t 
believe  a  man  can  ever  become  great  by  walking  a  crack 
with  a  stiff  neck  and  his  fingers  on  the  seams  of  his 
pantaloons.  In  1847,  he  went  to  Boston  and  entered  the 
office  of  Rufus  Choate.  In  1848,  he  arrived  at  Beloit, 
Wis.,  with  only  seventy-five  cents  in  his  pocket.  He 
soon  became  eminent  in  a  land  suit  involving  over  a 
million  dollars  ;  also  in  the  quo  warranto  proceeding  that 
removed  Wm.  A.  Barstow  from  the  gubernatorial  chair. 
In  1856,  he  settled  in  Milwaukee.  In  1868,  by  invitation  of 
Secretary  Stanton,  he  represented  the  Government  in  the 
Mc-Cardle  case,  brought  to  test  the  validity  of  the  recon- 
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struction  act  of  1867. 1  After  liis  success  therein,  the  op¬ 
posing  counsel,  Jere  Black,  declared  him  to  he  the  finest 
constitutional  lawyer  in  the  United  States.  The  follow¬ 
ing  letter  written  to  his  wife  during  that  trial  shows  the 
domestic  side  of  his  character  : — 


“  Dear  G-irl  : — Yours  of  27th  received,  and  I  am 
greatly  relieved,  as  I  was  beginning  to  be  anxious,  it  had 
been  so  long  since  I  had  heard  from  you.  I  spoke  two  and 
a  half  hours  to-day,  and  did  as  well  as  I  expected  or  hoped 
to  do.  I  am  praised  nearly  to  death.  I  had  half  of  the 
Senate  for  an  audience.  Miller’s  face  was  the  face  of  an 
angel  radiant  with  light  and  joy  ;  Davis  and  Field  looked 
troubled ;  Nelson,  Clifford  and  Grier  dead  against  me. 
But  I  shook  them  up  and  rattled  their  dry  bones.  Iviss 
the  pets,  and  believe  me  always  the  same  Matt. 


He  was  elected  to  the  Federal  Senate  in  1869,  and 
again  in  1879.  Among  his  notable  speeches  were  that  on 
the  French  arms,  on  the  Ku-kluxact,  on  Sumner’s  second 
civil-rights  bill,  on  the  iron-clad  oath,  and  on  the  bill  to 
restore  Fitz  J.  Porter.  He  secured  the  acquittal  of  Bel¬ 
knap,  ex-secretary  of  war,  whose  impeachment  was 
souo-ht  by  the  Federal  House  of  Representatives.  In 
1877,  he  was  counsel  for  Tilden  before  the  Electoial 
Commission.  The  following  sample  of  Ins  oratory  is 
from  his  address  at  the  founding  of  the  Taylor  Orphan 
Asylum  at  Racine  :  “  The  poor  want  less  talk  and  more 
bread.  The  world  needs  less  of  doctrine  and  more  ot 
religion  :  less  of  form  and  more  of  substance  ;  less  of  the 
pretending  and  more  of  the  reality  of  godliness  and 
charity.  The  money  worse  than  wasted  m  the  superflui¬ 
ties  of  life,  in  silk  and  satin,  to  be  dragged  by  our  wives 
and  our  daughters  through  filthy  streets,  would  clot  le 
all  the  orphans  in  the  world.”2 


1  But  it  cuts  ouly  a  slight  figure  in  the  Reports.  Ex  p.  McCardle, 

6  W" g(K)dportrait' of  Mr.  Carpenter,  and  additional  particulars  of 
his  career,  see  Our  Dist.  Am.  Lawyers,  p.  127. 
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§  480.  Chase. 

Salmon  P.  Chase  was  born  in  New  Hampshire,  in 
1808.  When  twelve  years  old,  his  father  having  died 
leaving  a  large  family  with  but  slight  means  of  support, 
he  was  committed  to  his  Uncle  Philander,  Episcopalian 
bishop  of  Ohio,  who,  after  a  year’s  work  on  his  farm  at 
Worthington,  placed  him  in  an  institute  in  Cincinnati. 
He  afterwards  taught  school,  and  when  eighteen  years 
old  graduated  at  Dartmouth.  After  vainly  seeking  em¬ 
ployment  in  New  York,  Philadelphia  and  elsewhere,  he 
went  to  Washington  and  advertised  to  open  a  select 
classical  school.  No  pupils  came.  He  then  solicited  his 
Uncle  Dudley,  senator  from  Vermont,  to  help  him  get 
a  Department  clerkship.  Mrs.  Stowe  tells  us  1  that  his 
uncle  replied  :  “  PU  give  you  half  a  dollar  to  buy  a  spade 
to  begin  with,  for  then  you  might  come  to  something  at 
last,  but  once  settle  a  young  man  down  in  a  government 
office,  he  never  does  anything  more  ;  it’s  the  last  you 
hear  of  him.  I’ve  ruined  one  or  two  young  men  in  that 
way,  and  I’m  not  going  to  ruin  you.”  He  soon  found 
a  classical  school  from  which  the  proprietor  was  about  to 
retire.  Among  his  patrons  was  the  attorney-general, 
Wm.  Wirt ;  and  under  his  auspices,  out  of  school  hours 
he  studied  law.  In  1830,  he  was  admitted  to  the  bar 
and  removed  to  Cincinnati.  For  a  long  while  after 
hanging  the  shingle,”  his  only  practice  was  to  draw  an 
agreement  for  a  man,  who  paid  him  half  a  dollar,  and 
a  week  afterwards  came  and  borrowed  it  back.  Refusin  «• 
to  be  idle,  he  prepared  a  three-volume  annotated  edition 
ot  the  Ohio  statutes,  published  in  1832.  In  1834,  he  was 

appointed  solicitor  of  the  Bank  of  the  United  States  in 
Cincinnati. 

The  future  chief  justice-what  the  style  of  his  first 

^aS,lt  a  Stumble?  Let  Mrs.  Stowe  answer : 2 
Mr.  Chases  first  argument  before  a  United  States 
court  was  at  Columbus,  0.,  in  1834.  The  case  was  to 
11m  a  very  important  one,  and  when  he  arose  to  make 


1  Men  of  Our  Times,  p.  247. 


2  Id.  p.  248. 
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his  argument,  lie  found  himself  so  agitated  that  he  could 
not  utter  a  word.  He  had  therefore  to  sit  down,  and 
after  writing  a  few  moments  tried  again  and  made  his 
plea.  After  he  was  through,  one  of  the  judges  came  to 
him,  saying,  ‘  I  congratulate  you  most  sincerely.  Chase, 
who  was  feeling  very  disagreeable,  inquired  with  sur¬ 
prise  what  he  was  congratulated  for.  k  On  your  failure, 
answered  the  judge,  who  added  :  ‘  A  person  of  ordinary 
temperament  and  abilities  would  have  gone  through  his 
part  without  any  such  symptoms  of  nervousness.  But 
when  I  see  a  young  man  break  down  once  or  twice  in 
that  way,  I  conceive  the  highest  hopes  of  him.  And 
Mrs.  Stowe  adds  :  “  The  class  of  men  who  have  what 
Carlyle  calls  ‘  a  composed  stupidity,  or  a  cheerful  infini¬ 
tude  of  ignorance,’  are  not  liable  ever  to  break  down 
through  a  high  sense  of  the  magnitude  of  their  task,  and 
the  importance  of  a  crisis.”  This  sensibility  of  great 
minds  was  exemplified  by  the  impediments  in  Judge 
Story’s  address  at  the  consecration  of  Mount  Auburn 
Cemetery  ;  1  and  by  David  Paul  Brown’s  trepidation  in 
the  prosecution  of  the  master  of  the  poor  little  German 
Redemption  girl.2  John  Sergeant,  trembling  for  his 
client,  reminded  his  brethren  in  the  bar  of  Ciceio. 

In  1837,  Chase  made  an  exhaustive  and  brilliant  argu¬ 
ment  in  defense  of  Matilda,  a  colored  woman,  claimed  as 
a  slave.  Of  course  the  case  was  decided  against  him. 
As  he  left  the  court-room,  a  looker-on  remarked  :  “  There 
goes  a  fine  young  fellow  who  has  just  ruined  himself.” 
He  soon  after  defended  James  G.  Birney,  twice  prose¬ 
cuted  for  harboring  fugitve  slaves,  mobbed,  etc.4 

In  1842,  John  Van  Zandt  (the  original  of  Mrs.  Stowe’s 
“John  Van  Trompe”)  overtook  a  party  of  fugitive 
slaves  and  gave  them  a  ride  in  his  wagon.  He  was 
indicted  under  the  law  of  1793  for  “concealing  or  har¬ 
boring,”  etc.  Of  Chase’s  defense  thereupon,  Dr.  Bailey 
wrote  :  “  Whether  viewed  as  a  legal  argument,  or  as  a 


1  2  Life  and  Let.  63. 


2  1  Forum,  xlvi. 


3  2  For.  214. 

4  See  Appleton’s  Cycl.  Am.  Biog., 
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specimen  of  forensic  .eloquence,  it  has  seldom  been 
equaled.”  The  jury  found  for  the  plaintiff  $1,200. 1  A 
motion  for  a  new  trial  was  granted  at  defendant’s  cost. 
The  case  was  certified  to  the  Supreme  Court  on  a  division 
of  opinion  of  the  judges.  Chase  and  Seward,  without 
fee  or  (financial)  reward,  argued  the  case  therein  in  1847, 
and  the  statute  of  1793  was  construed  and  sustained.2 
Van  Zandt  died  broken-hearted  ;  and  afterwards,  in  1851, 
judgment  was  rendered  on  the  verdict.3 

Chase’s  argument  was  printed  in  an  octavo  pamphlet 
of  350  pages.  Mrs.  Stowe  says,  “  The  judge  never  even 
adverted  to  the  argument,  but  decided  directly  over  it 
with  a  composure  equal  to  a  despotism.”  This  is  true — - 
in  a  philanthropist’s  Pickwickian  sense.  Judge  Wood¬ 
bury  4  certainly  quotes  U.  S.  Const.  Art.  IV.  §  2,  and  the 
Act  of  1893,  §§  3  and  4.  Had  Mrs.  Stowe  been  Judge 
Woodbury,  she  would  have  evoked  “The  Higher  Law” 
with  as  much  vim  (but  not  in  the  same  way)  as  did 
Justice  O’Malley  in  1858,  in  his  office  on  the  North  Side, 
Chicago,  located  over  a  liquor  saloon.5 

Chase,  undiscouraged,  meanwhile  continued  his  battle 
for  principle,  in  defending  Parrish  charged  with  prevent¬ 
ing  the  arrest  of  Jane  Gfarretson  (colored)  and  son,  at 
Sandusky  in  1845. 6  In  1848,  he  presided  over  the  Free 
Soil  convention.  In  1849,  he  was  elected  to  the  U.  S. 
Senate  by  a  coalition  of  the  Free-Soilers  and  Democrats. 
He  was  made  secretary  of  the  Treasury  in  1861.  In 
1864,  he  succeeded  Taney  as  chief  justice,  being  the 
seventh.  In  1870,  he  had  a  stroke  of  paralysis  and  he 
died  in  1873.  Among  his  pall-bearers  were  Gideon 
Welles,  Gen.  W.  T.  Sherman,  Hamilton  Fish,  Gerrit 
Smith,  Wm.  Cullen  Bryant  and  Charles  O’Connor.7 

1  Jones  v.  Van  Zandt,  2  McLean,  611. 

2  Jones  v.  Van  Zandt,  5  How.  (U.  S.)  215. 

3  5  McLean,  214.  4  At  5  How.  224. 

5  See  ante,  §  97.  See  a  scathing  extract  on  the  Higher  Law  from 
Parker’s  sermon,  “  Chief  Sins  of  the  People,"  Trial  of  Theodore  Parker, 
p.  190.  6  Driskill  v.  Parrish,  3  McLean,  631. 

7  See  7  Alb.  L.  J.  307,  323  ;  Evarts’s  Dartm.  Eulogy,  10  Id.  21  ; 
Schucker’s  Life  of  Chase,  N.  Y.  1874  ;  and  the  Bar  Memorial,  17  Wall.  v. 


Chap.  VIII. 


LAWYERS. 


401 


Chief  Justice  Chase,  at  the  time  of  his  death,  was, 
like  Lincoln  and  Stanton,  comparatively  poor,  although 
financial  superintendent  when  the  Government  was  ex¬ 
pending  millions  of  dollars  daily.  But  according  to  the 
vulgus,  he  could  not  be  the  entity  which  Pope  has  labeled 
“  the  noblest  work  of  God,”  for  he  was  a  lawyer.  His 
private  habits  were  very  simple  and  regular.  He  seldom 
had  wine  and  never  used  tobacco.  He  played  a  strong 
hut  not  very  scientific  game  of  chess.1  He  abominated 
cards,  and  would  never  suffer  a  pack  to  be  in  his  house. 

On  a  visit  to  the  Southern  States  after  the  war,  Mr. 
Chase  was  introduced  to  a  very  beautiful  woman,  who 
prided  herself  on  her  devotion  to  the  ‘Host  cause.” 
Anxious  that  he  should  know  her  real  sentiments,  she 
remarked,  as  she  gave  him  her  hand  :  “Mr.  Chase,  you 
see  before  you  a  rebel  who  has  not  been  reconstructed.” 
“Madam,”  replied  he,  with  a  profound  bow,  “you  are 
so  perfectly  constructed,  that  any  reconstruction  is  alto¬ 
gether  impossible.”2 

§481.  Rufus  Choate— Early  Life  and  Character. 

Rufus  Choate  was  born  in  1799,  and  died  in  1858.  By 
many  he  has  been  considered  the  greatest  advocate  the 
world  has  ever  known.  Thus  one  as  capable  of  weigh¬ 
ing  intellect  as  James  T.  Field  speaks  of  him  as  “  an 
eloquent  advocate,  second  to  not  even  Lord  Erskine,  whom 
he  far  surpassed  in  scholarship.  .  .  .  His  voice  vibrated 
with  every  sentiment  of  beauty  and  wisdom.  He  ran 
over  the  whole  gamut  of  expression  at  will.”3  Judge 
Wm.  Strong  deems  Choate  the  superior  of  Macaulay  in 
Macaulay’s  predominant  mental  excellencies.4 

He  graduated  at  the  head  of  a  prominent  Dartmouth 
class.5  On  leaving  the  Harvard  law  school,  he  entered 

1 7  Alb.  L.  J.  B19  ;  8  Id.  258. 

2N.  Y.  Ev.  Post.  As  to  Chief  Justice  Chase’s  conduct  of  the  im¬ 
peachment  trial  of  Andrew  Johnson,  see  Chief  Justice  Redfield’s  article, 
in  122  No.  Am.  Rev.  337. 

3  Letter  to  Ch.  Jus.  Neilson,  16  Alb.  L.  J.  6. 

*  16  Alb.  L.  J.  313. 

5  As  to  Choate’s  popularity  with  President  Brown,  etc.,  see  H.  K. 
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the  office  of  Wm.  Wirt,  U.  S.  attorney- general  in  Wash¬ 
ington.  He  saw  Marshall  on  the  bench,  and  heard 
Pinckney  in  Senate  and  court.  He  represented  the  Essex 
south  district  in  Congress  ;  and  when  Webster  was  made 
secretary  of  state,  in  1841,  took  his  seat  in  the  Senate. 
They  were  warm  friends. 

Choate  was  tall  and  commanding  in  person  ;  his  voice 
rich  and  sympathetic,  his  action  intense,  his  gestures  full 
of  variety  and  force,  and  his  rhetoric  exuberant  and 
brilliant.  He  seemed  to  have  an  intuitive  knowledge  of 
the  thoughts  and  feelings  of  each  of  the  jurors  he  was 
addressing.  As  to  his  conscientiousness  (or  want  of  it)  in 
accepting  the  defense  of  criminals,  it  was  said  of  him  as 
of  Daniel  0  Connell  :  “  Thieves  asked  concerning  his 
health  before  they  began  to  steal. "  But  this  was  hardly 
just.  When  Prof.  Webster  was  charged  with  the  mur- 
der  of  Dr.  Parkman,  Franklin  Dexter,  a  leader  of  the  bar 
and  warm  friend  of  the  accused,  met  Choate  by  appoint¬ 
ment,  and  made  a  statement  of  the  facts,  nearly  three 
hours  long.  Choate  put  to  him  certain  questions  upon 
the  piobabilities  of  guilt  that  he  was  unable  to  answer, 
and  this  ended  the  solicitation. 


§  482.  Choate  Reads  the  Honest  Witness. 

Of  Choate’s  keenness  in  reading  the  character  and  sin¬ 
cerity  of  witnesses,  the  followingis  narrated  by  one  long 
a  leadei  of  the  Boston  bar.  “  I  had  brought  an  action 
to  recover  the  price  of  a  cargo  of  goods  which  my  client 
had  sold  on  credit.  The  defense  set  up  was  fraud.  The 
defendant  claimed  that  my  client  had  represented  the 
goods  to  be  sound  and  merchantable,  when  he  knew  they 
were  not  ;  that,  relying  on  that  representation,  he  had 
purchased  and  shipped  the  goods  to  a  foreign  market  and 


Oliver’s  charming  letter  to  Ch.  Jus.  Neilson,  17  Alb.  L.  J.  5.  For  a  good 
report  of  Choate’s  model  valedictory,  delivered  a  few  minutes  after  he 
had  dubiously  risen  from  a  sick-bed,  see  Nathan  Crosby’s  letter,  Id.  304. 
As  to  the  prank  on  Farmer  Johnson,  substituting  in  the  bag  potatoes  for 
apples,  and  Choate’s  comment  on  his  perplexity  :  “Would  that  Hogarth 
were  here!”  see  Judge  Nesmith’s  lettered.  182.  See  also  Neilson’s 
Memoirs  of  Choate,  p.  345. 
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had  suffered  great  damage.  My  client  denounced  the 
defense  as  a  scheme  to  put  off  the  payment  of  an  honest 
claim,  and  was  too  indignant  to  confer  about  it.  Accept¬ 
ing  his  views,  I  assumed  that  there  would  be  no  attempt 
to  prove  the  defense,  and  on  the  day  of  trial  attended 
with  him  and  a  witness  to  prove  the  account.  Brooks 
the  broker,  who  had  acted  with  us  in  making  the  sale, 
had  recently  died.  (I  pause  a  moment  to  state  some 
facts  of  which  we  were  then  ignorant.  In  the  same  month, 
and  before  my  client's  sale,  the  defendant  had  purchased 
of  another  person  and  shipped  to  the  same  market  a  like 
cargo  of  goods,  and  had,  it  seems,  been  defrauded  as  in 
his  plea  alleged.  Brooks  had  also  acted  with  that  person 
in  making  the  sale.)  At  court,  the  defendant  and  his 
counsel  met  us  ready  for  trial  ;  my  client  still  had  his 
‘Pshaw  !  nsh  aw  !’  as  to  the  defense.  But  I  got  neivous 
and  sent  for  Choate  to  help  me,  and  happily  he  came. 

“  Our  formal  proofs  were  put  in.  The  defendant’s 
counsel  then  opened  the  defense,  and  proceeded  to  prove 
it.  My  client  was  in  great  wrath.  Choate  said  to  me, 

‘  He  is  honest,  and  we  shall  find  our  way  out  of  the 
scrape.’  The  last  and  principal  witness  for  the  defense 
appeared  to  be  a  sensible,  substantial  sort  of  person.  He 
spoke  to  the  whole  case,  and  explained  how  he  knew  that 
the  goods  were  made  of  bad  materials  not  fit  for  use. 
He  was  employed  on  the  ship  that  had  taken  the  goods, 
and  was  the  only  witness  to  prove  the  false  represen¬ 
tations  alleged.  I  said  to  Mr.  Choate,  ‘  He  is  inventing 
that.’  He  replied,  ‘  No,  he  is  truthful,  but  mistaken, 
and  went  on  to  cross-examine.  He  and  the  witness 
were  soon  on  the  most  friendly  terms.  I  never  saw  Mi. 
Choate  appear  so  simple  and  slow  of  apprehension. 
The  witness,  not  thinking  that  he  was  much  of  a  lawyer, 
took  to  him  kindly  and  was  anxious  to  have  linn  under¬ 
stand  the  whole  matter.  Mr.  Choate,  seeming  to  admit 
that  the  representations  had  been  made  and  were  false, 
was  very  solicitous  about  the  party  making  them.  ie 
witness  was  quite  clear  that  the  name  was  that  of  the 
plaintiff,  and  was  disposed  to  argue  the  question  on  the 
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ground  that  Brooks,  whom  he  had  known,  was  with  us, 
as  we  had  admitted.  He  described  the  seller  of  the  goods  ; 
his  size,  complexion,  whiskers,  dress.  When  all  that  had 
been  fixed  beyond  recall,  and  my  client  had  come  forward 
to  be  identified,  turning  to  the  witness,  with  a  changed 
manner  and  terrible  emphasis,  he  said,  ‘  Can  you,  on 
your  oath,  say  that  this  is  the  man  V  The  likeness 
which  had  been  given  was  so  unlike,  so  flagrant,  as  to 
excite  roars  of  laughter,  in  which  the  jury  joined.  The 
witness,  answered,  ‘  You  know  that’s  not  the  man  ; 
what  do  you  want  to  make  fun  of  me  for  ?  ’  Mr.  Choate 
assured  him  that  he  was  not  responsible  for  the  blunder 
of  charging  fraud  on  the  wrong  person,  and  said  he 
would  like  to  have  him  repeat  the  name  of  the  ship  in 
which  the  goods  had  been  taken  and  state  positively  the 
time  of  sailing.  These  facts  having  been  given,  Mr. 
Choate  said  to  the  court  that  he  would  prove  more  fully 
that  our  goods  were  sold  two  weeks  later,  and  were  sent 
by  a  different  vessel.  On  that  having  been  shown,  the 
defendant’s  counsel  abandoned  the  defense. 

“  Without  assuming  to  judge  of  the  defendant’s  in¬ 
tegrity,  I  am  satisfied  that  his  counsel  was  no  party  to  the 
trick  ;  had  not  dreamed  of  the  mistake.  But  I  can  say 
that  Mr.  Choate  was  the  first  to  suspect  that  there  had 
been  some  real  transaction  as  to  which  the  witness  was 
speaking  truly.  He  discovered  the  blunder  when  we 
were  blind  to  it,  and  dealt  with  the  witness  accordingly. 
My  client  was  very  grateful.  Mr.  Choate  made  light 
of  his  services,  and  accepted  only  half  of  the  fee  I 
brought  him.  My  client  refused  to  take  the  other  half 
back,  and  it  was  sent  as  a  gift  to  Dr.  Adams’  church.”  1 

§  483.  Choate’s  Social  Qualities. 

In  his  social  life  Choate  was  most  charming.  One  of 
the  many  pleasantries  credited  to  him  is  the  following  : 
At  the  opera  one  evening,  he  turned  to  his  daughter  and 
remarked  :  1  Interpret  to  me  the  libretto,  that  I  may  not 

1  For  further  exemplifications,  see  S.  G.  Brown’s  Life  of  Choate,. 
passim. 
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dilate  with  the  wrong  emotion.”  This  reminds  of  the 
way  an  eminent  judge  once  asked  fora  program  :  “Will 
you  just  be  good  enough  to  hand  me  the  statement  of 
facts  ?  ” 

Prof.  E.  D.  Sanborn,  among  charming  reminiscences 
of  Choate,  in  a  letter  to  Chief  Justice  Neilson  in  1877, 1 
tells  us  :  ‘ ‘  Mr.  Choate  was  once  walking,  on  commence¬ 
ment  day,  in  Hanover,  when  a  lady  attempted  to  pass 
him  in  the  crowd,  wearing  one  of  those  elegant  shawls 
whose  knotted  fringe  always  catches  the  button  of  the 
pew-door  of  country  churches  ( JProh  pudor ),  when  sud¬ 
denly  he  found  himself  caught  by  the  button  of  his  coat. 
He  turned  and  said  :  ‘  Madam,  I  beg  pardon  ;  I  should 
be  delighted  to  go  with  you,  but  I  have  an  engagement 
in  the  opposite  direction.  ’  ” 

§  484.  Choate’s  Capacity  for  Brain-work. 

And  Edward  P.  Gillett  wrote  as  follows: — “I  was 
associated  with  Mr.  Choate  in  the  trial  of  a  railroad  case 
before  a  committee  of  the  Massachusetts  legislature. 
He  was  then  preparing  an  address  upon  Macaulay’s  His¬ 
tory  of  England,  to  be  delivered  before  the  Mercantile 
Library  Association  in  Boston.  On  the  morning  of  the 
day  he  was  to  give  his  address,  he  said  that  it  was  nearly 
written.  I  said  that  he  would  be  compelled  to  extem¬ 
porize  a  portion  of  it.  He  replied,  that  on  such  occasions, 
he  never  trusted  himself  for  an  £  unwritten  monosyllable,  ’ 
but  said  that  he  would  ‘  cut  out  ’  from  the  hearing  and 
go  into  an  adjoining  lobby  and  write  while  the  wit¬ 
nesses  were  being  examined  in  chief,  if  I  would  call  him 
so  that  he  could  be  present  at  the  cross-examination. 
This  arrangement  was  carried  out,  and  it  was  wonderful 
to  note  how  intuitively  and  instantly  he  gathered  the 
scope  of  the  direct  testimony  given  in  his  absence.  On 
one  occasion  I  followed  him  almost  instantly  from  the 
-committee-room  to  the  lobby  and  found  him  already 
writing  at  the  top  of  his  speed.  He  said  that  his  only 
way  of  making  preparation  for  such  occasions  was  to 

-1 15  Alb.  L.  J.  307. 
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postpone  it  until  the  last  possible  moment,  and  then 
work  totis  viribus ;  that  he  had  been  already  writing 
since  three  and  a  half  o’clock  that  morning.” 

§  485.  “  Never  Cross-examine  a  Woman  !  ” 

Mr.  Glillett  adds  :  “Mr.  Choate,  on  one  occasion,  came 
into  the  court-room  of  the  (Federal)  District  Court  in 
Boston,  while  I  was  trying  a  case  before  a  jury.  He 
was  accompanied  by  Mr.  B.  R.  Curtis,  their  object  being 
to  discuss  before  Judge  Sprague,  then  presiding,  some 
interlocutory  motion  during  the  recess.  Mr.  Choate 
drew  his  chair  to  my  side,  and  placed  his  hand  on  my 
shoulder  in  that  magnetic  way  of  friendly  confidence 
which  did  so  much  to  endear  him  to  younger  members 
of  the  profession.  He  then  inquired  with  a  sort  of  com¬ 
ical  eagerness,  ‘  Pray  tell  me  whose  witnesses  are  all 
these  women  %  ’  I  answered,  £  Part  are  mine,  and  part 
are  the  plaintiff’s.’  Then  he  said,  ‘Pray  tell  me  which 
side  has  the  majority  ?  ’  I  said  that  I  had.  He  replied,  ‘  I 
will  give  you  my  word  the  case  is  yours.  But  now,  ’  said 
he  with  humorous  solemnity,  ‘  let  me  give  you  my  dying 
advice.  Never  cross-examine  a  woman.  It  is  of  no  use. 
They  cannot  disintegrate  the  story  they  have  once  told  ; 
they  cannot  eliminate  the  part  that  is  for  you  from  that 
which  is  against  you.  They  can  neither  combine  nor 
shade  nor  qualify.  They  go  for  the  whole  thing,  and  the 
moment  you  begin  to  cross-examine  one  of  them,  instead 
of  being  bitten  by  a  single  rattlesnake,  you  are  bitten 
by  a  whole  barrelful.  I  never,  except  in  a  case  ab¬ 
solutely  desperate,  dare  to  cross-examine  a  woman.’  ” 

§  486.  Choate’s  Fondness  for  Greek. 

Mr.  Gillett  also  adds  :  “Choate’s  library  was  especi¬ 
ally  rich  in  ancient  classics.  He  pointed  out  that  depart¬ 
ment  to  me  with  evident  satisfaction  ;  one  shelf  was 
filled  by  different  editions  of  the  Greek  Testament,  some 
in  elegant  modern  binding,  and  others  in  old  vellum.  I 
alluded  to  this.  He  then  said  :  ‘You  recall  a  visit  I  once 
received  in  my  rooms  from  Mr.  Webster,  when  I  was 
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senator  at  Washington,  endeavoring  to  impose  upon  the 
people  of  this  Commonwealth  the  delusion  that  I  was  an 
eminent  statesman.  I  saw  Mr.  Webster’s  wonderful 
black  eyes  peering  over  my  hooks,  as  if  in  search,  and 
asked  him  what  he  would  be  pleased  to  have.  He  turned 
to  me  with  one  of  his  smiles  such  as  never  transfigured 
the  face  of  any  other  man  or  woman,  and  said  :  “I  ob¬ 
serve,  Brother  Choate,  that  you  are  true  to  your  instincts, 
in  Washington,  as  at  home, — seven  editions  of  the  Greek 
Testament,  but  not  a  copy  of  the  constitution.”  ’  ” 

§  487.  Choate  and  Webster. 

The  fame  of  Choate  and  Webster  somehow  go  down 
to  posterity  as  closely  linked  as  were  their  professional 
lives.  Rev.  Richard  S.  Storrs,  in  his  letter  to  Chief 
Justice  Neilson,1  relates  an  incident  told  him  by  Governor 
Bullock,  occurring  when  the  two  were  antagonists  in  a 
trial.  “Mr.  Choate  had  lucidly,  with  great  emphasis, 
stated  the  law.  Mr.  Webster— than  whom  a  greater 
master  of  attitude,  gesture  and  facial  expression  never 
lived — turned  on  him  the  gaze  of  his  great  eye,  as  if  in 
mournful,  despairing  remonstrance  against  such  a  sad 
and  strange  perversion.  ‘  That  is  the  law,  may  it  please 
your  Honor,  ’  thundered  Mr.  Choate,  catching  the  glance, 
advancing  a  step,  and  looking  full  in  Webster’s  face — 
‘  that  is  the  law,  in  spite  of  the  admonishing,  the  some¬ 
what  paternal  look,  in  the  eye  of  my  illustrious  friend.’ 
And  it  was  the  law,  as  affirmed  by  the  court.”  Nathan 
Crosby  tells  us  Choate  could  have  been  upon  the  Federal 
Supreme  Bench,  had  he,  at  one  time,  intimated  any  such 
desire  to  Webster,  then  secretary  of  state. 

§  488.  Dr.  Storrs  on  Choate— “  Thought  of  Nothing  but  Jury 
and  Verdict.” 

As  to  Choate’s  endurance  and  enthusiasm,  Dr.  Storrs 
(who  had  been  a  student  in  his  office)  adds  :  “  I  never 
knew  of  a  mind  of  such  compass  as  his,  so  energetic  and 
so  affluent,  which  heated  so  quickly.  It  was  like  a  superb 
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Corliss-engine,  driven  for  days  with  a  bushel  of  coal. 
The  mere  attrition  of  any  case,  where  the  facts  were  in 
doubt  and  the  principles  obscure,  was  enough  to  set  his 
whole  force  in  activity.  .  .  .  Weakness,  languor,  sickness 
itself,  vanished  before  this  invincible  spirit.  Haggard, 
wan,  after  a  night  of  sleepless  suffering,  his  throat  sore, 
his  head  throbbing,  swathed  in  flannels,  buried  under 
overcoats,  with  wrappings  around  his  neck,  a  bandage 
on  his  knee,  a  blister  on  his  chest,  when  he  rose  for  his 
argument,  all  facts  reported  by  witnesses  in  the  case,  all 
the  related  and  governing  precedents,  all  legal  principles 
bearing  upon  it,  all  passages  of  history,  letters,  life,  that 
might  illustrate  his  argument  or  confound  his  antago¬ 
nist’s,  seemed  visibly  present  in  his  mind.  He  thought  of 
nothing  but  jury  and  verdict.  His  eloquence  was  then 
as  completely  independent  of  technical  rule  as  are  screams 
of  passion  or  the  shouts  of  a  mob.  He  was  after  a 
favorable  decision  of  a  case  as  if  his  own  life  depended 
on  it.  Short,  sharp,  shattering  words  rattled  like  volleys 
before  and  after  resounding  sentences.  Language  heaped 
on  his  lips.  Images,  delicate,  homely,  startling,  blazed 
upon  his  pictured  words.  The  common  court-room 
became  a  scene  of  the  most  astonishing  intellectual  action. 
J udge  Shaw  looked  at  him  as  he  might  have  looked  at 
the  firm-set  heavens,  glittering  with  meteors.  The 
farmers,  mechanics,  traders,  on  the  jury,  were  seized, 
swept  forward,  stormed  upon,  with  an  utterance  so 
unbounded  in  variety  and  energy,  sometimes  so  pathetic, 
sometimes  so  quaint,  sometimes  so  grotesque,  always  so 
controlling  and  impellant,  as  only  his  hearers  ever  had 
heard.  1  he  velocity  of  his  speech  was  almost  unparalleled, 
yet  the  poise  of  his  mind  was  as  undisturbed  as  that  of 
tiie  planet  ,  and  each  vague  doubt,  in  either  mind,  Avas 
recognized  and  combated,  unconscious  prejudices  were 
delicately  conciliated,  each  tendency  toward  his  view  of 
the  case  was  encouraged  and  confirmed,  each  leaning 
toward  his  opponent  was  found  out  and  fought,  with  a 
skill  which  other  men  toiled  after  in  vain,  which  seemed 
in  him  a  strange  inspiration.” 
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§  489.  Choate’s  Method — Diary. 

Chief  Justice  Neilson  remarks1  that  even  the  delights 
of  travel,  new  scenes,  and  courteous  fellowship  could  not 
divert  Choate  from  keeping  the  law,  even  in  its  simplest 
elements,  fresh  in  mind.  His  diary  had  an  entry  while 
in  London  :  “  Mr.  Bates  called  and  made  some  provision 
for  our  amusement.  I  read  Bible,  Prayer-book,  a  page 
of  Bishop  Andrew’s  prayers,  a  half  dozen  lines  of  Virgil 
and  Homer,  and  a  page  of  Williams’  Law  of  Real  Prop¬ 
erty.”  And  Judge  Neilson  adds:  “The  fruit  of  such 
devotion  was  wholesome  and  nutritious.  Thus  trained 
and  strengthened,  his  vision  could  take  in,  as  from  a 
tower  of  observation,  the  domain  of  the  law.  It  lay 
before  him  as  a  familiar  and  inviting  landscape.  The 
practical  benefit  was  obvious.  On  a  trial  or  an  arnu- 
ment,  when  unexpected  difficulties  might  arise  and  an 
appeal  be  made  to  principles  not  noted  in  his  ‘  little  book  ’ 
the  countervailing  doctrine  was  in  his  mind  ready  for 
use.” 

§  490.  Choate’s  Wit  and  Hrnnor. 

Choate’s  humor  consisted  in  a  lively  play  of  fancy, 
grouping  objects  grotesque  or  incongruous.  He  once 
said  of  the  boundary  line  between  Rhode  Island  and 
Massachusetts  :  “  It  is  like  starting  at  a  bush,  thence  to 
a  blue  jay,  thence  to  a  hive  of  bees  in  swarming  time, 
thence  to  300  foxes  with  firebrands  in  their  tails.” 
Another  tradition  of  his  description  is  as  follows  :  “A 
line  from  John  Corey’s  barn  to  John  Corey’s  ledge,  the 
boundary  of  a  sovereign  State  !  On  the  south,  a  line 
drawn  through  the  shadow  of  a  fallen  leaf,  to  a  drop  of 
a  summer  shower,  and  on  the  west,  a  hundred  foxes 
with  firebrands  attached  to  their  tails.”2 

In  1856,  Choate  was  employed  by  shopkeepers  on 
Washington  Street,  Boston,  to  oppose  the  petition  of  the 

1 15  Alb.  L.  J.  305. 

2  See  Wendell  P.  Stafford’s  delicious  little  poem,  entitled  “  A  more 
Particular  Description,”  in  3  Gr.  Bag,  264,  ending — 

“  As  far  as  two  may  wander  in  the  twilight,  heart  in  heart, 

And  back  to  the  bound  begun  at,  for  a  place  to  kiss  and  part.” 
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Metropolitan  City  Railway  Company  to  lay  tracks  therein. 
A  New  York  scale-maker  had  testified  that  the  rails 
were  no  impediment  to  general  travel.  Choate  glanced 
hastily  at  his  illegible  screed  of  notes,  and  proceeded  : 
“  Now  what  is  the  testimony  on  the  other  side?  They 
have  imported  from  New  York  a  sail-maker!  Pray, 
what  is  his  statement  worth  where  progress  through  our 
streets  is  not  dependent  upon  the  billowy  canvas,  but 

on  the  cold  obstruction  of  a  rigid  rail - ”  “  But,  Mr. 

Choate,  ”  interrupted  the  opposing  counsel,  ‘  ‘  the  man  is 
a  scale-maker,  not  a  sail-maker  ”  “Well,  gentlemen,” 
continued  Choate,  “  the  evidence  of  a  sail-maker  would 
be  better  on  a  question  of  locomotion  ;  but  now  his  testi¬ 
mony  is  worthy  nothing  at  all,  for  in  this  case,  there  is 
nothing  to  be  weighed  except  the  grasping  avarice  of 
a  gigantic  monopoly  on  the  one  side,  and  the  diligent 
industry  of  our  honest  shopkeepers  on  the  other.” 

§  491.  Similes— New  England  Climate. 

In  his  second  tariff  speech,1  in  replying  to  Benton’s 
argument  from  fluctuations  of  values,  Choate,  to  show 
that  irregularity  is  not  ruin,  gave  the  following  anti¬ 
thetic — or  antic — illustration  drawn  from  the  New  Eng¬ 
land  summer  : — 

‘‘Take  the  New  England  climate  in  summer;  you 
would  think  the  world  was  coming  to  an  end.  Certain 
recent  heresies  on  that  subject  may  have  had  a  natural 
origin  there.  Cold  to-day  ;  hot  to-morrow  ;  mercury  at 
eighty  degrees  in  the  morning,  with  wind  at  southwest ; 
and  in  three  hours  more  a  sea-turn,  wind  at  east,  a  thick 
fog  from  the  very  bottom  of  the  ocean,  and  a  fall  of  forty 
degrees  of  Fahrenheit ;  now  so  dry  as  to  kill  all  the 
beans  in  New  Hampshire  ;  then  floods  carrying  off  the 
bridges  of  the  Penobscot  and  Connecticut,  snow  in  Ports¬ 
mouth  in  July,  and  the  next  day  a  man  and  a  yoke  of 
oxen  killed  by  lightning  in  Rhode  Island — you  would 
think  the  world  was  twenty  times  coming  to  an  end  ! 
But  I  don’t  know  how  it  is  ;  wTe  go  along  ;  the  early  and 

1  Life  and  W  ritings  of  Choate,  231. 
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the  later  rain  falls  each  in  his  season  ;  seed-time  and 
harvest  do  not  fail ;  the  sixty  days  of  hot  corn  weather 
are  pretty  sure  to  be  measured  out  to  us  ;  the  Indian 
summer  with  its  bland  southwest  breezes  and  mitigated 
sunshine  brings  all  up  ;  and  on  the  25th  of  November 
or  thereabouts,  being  Thursday,  three  millions  of  grate¬ 
ful  people,  in  meeting-houses  or  around  the  family  board, 
give  thanks  for  a  year  of  health,  .plenty  and  happiness. 
All  irregularity,  whatever  the  cause,  is  not  defect,  nor 
ruin.” 

One  of  Choate’s  letters  to  Charles  Sumner,  in  1S44, 
ends  as  follows  :  ‘‘Please  thank  Dr.  Palfrey,  and  dry  his 
and  Mr.  Felt’s  tears.  I  know  it  would  be  like  defending 
a  city  by  bolding  up  upon  the  walls,  against  darts  and 
catapults,  little  children,  images  of  gods,  cats,  dogs, 
onions  and  all  other  Egyptian  tlieogonies, — but  better  so 
than  to  be  taken.” 

§  492.  Choate’s  Rhetoric. 

Choate  was  noted  for  his  nice  discrimination  of  word 
meanings,  and  for  climaxes  of  alliterative  adjectives. 
William  W.  Story,  in  a  letter  to  Chief  Justice  Neilson, 
tells  that  Choate,  in  his  defense  of  Albert  Tirrell  against 
the  charge  of  murder,  cried  out  :  ‘  ‘  What  must,  at  such 
a  moment,  have  been  the  feelings  of  this  fond,  foolish, 
fickle-fated  and  infatuated  Albert,  when,”  etc.  John 
Winslow  tells  that  Choate  once  told  a  jury  that  a  certain 
harness  was  “a  safe,  sound,  substantial,  second-rate, 
second-hand  harness.”  On  another  occasion,  Choate 
spoke  of  the  Greek  mind  as  “subtle,  mysterious,  plastic, 
apprehensive,  comprehensive,  available.” 

Mr.  Winslow,  adverting  to  Choate’s  keen  estimate  of 
character,  tells  that  when  Leverett  Saltonstal  exclaimed 
of  a  young  lawyer  named  Caleb  Cushing  (when  Cushing’s 
wife  was  reported  to  have  written  a  eulogistic  article  of 
her  husband),  “Cushing  is  dead  and  buried,”  Choate 
replied  :  “  I'll  venture  he  is  not  buried  so  deep  but  what 
he’ll  sprout.”1  Also  that  when  a  client  who  was  going 
1  And  see  post,  Cushing  par. 
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to  New  York  asked  what  attorney  there  he  had  better 
consult,  Choate  turned  to  his  partner  and  said  :  “  Crown- 
inshield,  what  is  the  name  of  that  young  lawyer  who 
did  so  well  in  defending  Monroe  Edwards,  and  had  a 
counterfeit  $1,000  put  on  him  for  his  fee  ?”  “Evarts,” 
was  the  answer.  “  Yes,”  said  Choate,  “  Evarts, — he  is 
the  man  for  you." 

In  1843,  Charles .  Sumner  wrote  to  Dr.  Lieber  : 
“  Choate  is  entirely  uncommitted  on  the  subject  of  inter¬ 
national  copyright.  He  has  never  looked  at  it  ;  and  if 
he  sees  his  way  clear  to  be  its  advocate,  he  will  enter  into 
it.  He  asked  me  to  state  to  him  in  a  few  words  the 
argument  on  both  sides.  I  thought  of  Madame  De  Stael 
and  Fichte, — ‘ Donnez  moi  vos  idees  en  dix  mots.'  I  did 
it  and  he  muses  still.  ’’ 1 

It  is  to  be  regretted  that  so  few  of  Choate’s  brilliant 
and  grand  utterances  in  the  Senate  have  been  preserved. 

Here  is  a  passage  in  one  of  his  tariff  speeches  :  “  At 
these  allusions  to  Massachusetts  I  have  been  inexpressibly 
pained.  .  .  .  For  our  opinions  on  the  last  war  [1S12J  or 
on  the  institution  of  slavery,  do  you  propose  to  drive  our 
artisans  and  mechanics  from  their  livings  and  their 
homes?  Hod  forbid!  Do  not  think  of  such  a  thing. 
Banish  it.  Disdain  it.  Despise  it.  Despise,  I  am  sure 
you  do,  a  retaliation  so  absurd,  so  mean,  so  unjust,  so 
profligate.  ...  You  must  take  the  States  of  America 
as  you  find  them.  All  of  them  have  their  peculiarities. 
Massachusetts  has  hers.  She  will  continue  to  think, 
speak,  print  just  what  she  pleases  on  every  subject  that 
may  interest  the  patriot,  the  moralist,  the  Christian. 
But  she  will  he  true  to  the  Constitution.  She  sat  among 
the  most  affectionate  at  its  cradle  ;  she  will  follow  the 
saddest  of  the  procession  of  sorrow,  its  hearse.” 


§  493.  Loved  Christianity  Better  than  Theology. 

George  P.  Marsh,  writing  to  Chief  Justice  Neilson, 

JAs  to  Choate’s  alleged  change  of  politics,  see  Nathan  Crosby’s 
letter,  17  Alb,  L.  J,  306. 
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tells  that  ‘  ‘  Choate  was  from  boyhood  a  serious  thinker, 
and  a  believer  in  the  truth  of  Christianity,  though  I  do 
not  know  that  he  ever  became  a  member  of  any  particular 
church.  But  the  extreme  sensitiveness,  so  character¬ 
istic  of  him,  often  led  him  to  parry  playfully  any  attempt 
on  the  part  of  the  over-zealous  to  draw  him  into  con¬ 
versation  on  religious  subjects.  A  prominent  Christian 
gentleman  was  once  making  an  earnest  effort  in  that 
way,  and  he  prefaced  his  remarks  by  referring  to  a 
recent  instance  of  gross  depravity,  adding,  ‘Ah,  Mr. 
Choate,  this  is  a  very  sinful  world.’  ‘  Yes,  it  is,’  replied 
Choate,  ‘  and  they  say  it  will  all  burn  up,  some  day— 
what  do  you  think  ?  ’  accompanying  his  answer  with  an 
irresistibly  ludicrous  expression  of  countenance  ;  the 
conversation  ending  with  a  hearty  laugh  on  both  sides.” 

In  preparing  a  case  for  a  Maine  client  who  was  a 
brother  lawyer,  Choate  asked  a  deacon  who  was  one  of 
the  witnesses:  “Well,  deacon,  what  do  you  think  of 
the  treatment  of  your  friend  ?”  The  reply  came  warm  : 
“  I  think  it  is  a  damned  shame  !  ”  “  That  is  my  opinion,” 

said  Choate,  “but  you  have  given  it  a  pious  emphasis 
which  I  would  never  have  aspired  to.” 

§  494.  Choate’s  Pathos— Plymouth  Hill. 

As  to  Choate’s  pathos,  Joshua  M.  YanCott  narrates  A 
“  In  December,  1843,  the  New  Englanders  in  New  York 
celebrated  the  anniversary  of  the  landing  of  the  Pilgrims, 
Rufus  Choate  being  the  orator,  and  choosing  as  his 
theme,  ‘  The  Age  of  the  Pilgrims,  our  Heroic  Period.’ 
The  oration  was  delivered  in  the  old  Broadway  Taber¬ 
nacle.  The  great  building  was  crowded.  Mr.  Webster 
and  other  distinguished  men  were  on  the  platform.  Mr. 
Choate  was  then  in  his  prime,  and  his  presence  was 
hardly  less  striking  than  that  of  the  great  expounder. 
Tall,  thin,  his  complexion  a  rich  olive,  his  eyes  large, 
liquid,  glowing,  his  face  oriental,  rather  than  that  of  an 
American,  generally  rather  sad  than  eager  and  passion- 


1 15  Alb.  L.  J.  201. 
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ate.  His  voice  was  a  rich  baritone,  sonorous,  majestic, 
finely  modulated  and  inimitable  in  the  expression  of 
pathos. 

“  He  philosophically  developed  the  rise  of  Puritanism 
and  the  causes  of  the  Pilgrim  emigration,  and  came  down 
to  the  Mayflower,  to  Miles  and  Rose  Standish,  to  the 
landing  at  Plymouth,  the  severity  of  the  winter,  the 
famine  and  the  sickness,  and  the  many  deaths — fifty  out 
of  a  hundred,  including  the  beautiful  Rose  Standish. 
Pausing  with  a  sad,  far-off  look  in  his  eyes,  as  if  the  vis¬ 
ion  had  suddenly  risen  upon  his  memory,  and  with  a  voice 
inexpressibly  sweet  and  pathetic,  and  nearly  choked  with 
emotion,  he  said  :  ‘  In  a  late  visit  to  Plymouth,  I  sought 
the  spot  where  these  earlier  dead  were  buried.  It  was  on 
a  bank  somewhat  elevated,  near,  fronting  and  looking 
upon  the  waves —symbol  of  what  life  had  been  to  them— 
ascending  inland  behind  and  above  the  rock —symbol  also 
of  that  Rock  of  Ages  on  which  the  dying  had  rested  in 
that  final  hour.’ 

“  I  have  never  seen  an  audience  so  moved.  The  orator 
had  skillfully  led  up  to  this  passage,  and  then,  with  a 
voice  surcharged  with  emotion,  symbolized  the  stormy 
and  tumultuous  life,  the  sudden  and  sad  end,  and  the 
heroic  faith  with  which,  resting  upon  the  Rock  of  Ages, 
they  had  lain  down  on  the  shore  of  the  Eternal  Sea.  As 
Choate  approached  the  climax,  Webster’s  emotion  be¬ 
came  uncontrollable  ;  the  great  eyes  were  filled  with 
tears,  the  great  frame  shook  ;  he  bowed  his  head  to  con¬ 
ceal  his  face  in  his  hat,  and  I  almost  seemed  to  hear  him 
sob.  The  audience  was  flooded  with  tears,  a  handker¬ 
chief  at  every  face,  and  sighs  and  sobs  soughed  through 
the  house  like  wind  in  the  tree-tops.  The  genius  of  the 
orator  had  transferred  us  to  the  spot,  and  we  saw  the 
rocky  shore  and,  with  him,  mourned  the  early  dead. 
We  have  had  but  one  Rufus  Choate  ;  alas  !  we  shall 
never  have  another.  W  e  have  had  powerful  dialecticians, 
such  as  Hamilton  and  Pinckney  and  Webster  ;  we  have 
had  great  stump  speakers,  Senator  Corwin  and  Sergeant 
S.  Prentiss,  but  none  who  could  sway  the  soul  like  the 
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great  lawyer,  scholar,  statesman  and  orator  of  New 
England.” 

Choate  thus  reminds  of  Shakespeare’s  lines  : — 

“  So  on  the  tip  of  his  subduing  tongue, 

All  kind  of  arguments  and  question  deep, 

All  replication  prompt,  and  reason  strong, 

For  his  advantage  still  did  wake  and  sleep  ; 

To  make  the  weeper  laugh,  the  laugher  weep, 

He  had  the  dialect  and  different  skill. 

Catching  all  passions  in  his  craft  of  will.”  1 

§  495.  J.  H.  Choate. 

The  foregoing  sketch  of  Rufus  has  so  far  exceeded  its 
limits  as  to  leave  little  space  to  his  eminent  nephew, 
Joseph  Hodges  Choate,  born  at  Salem  in  1832.  He  dis¬ 
tinguished  himself  in  defending  Gen.  Fitz  John  Porter, 
at  West  Point,  obtaining  reversal  of  a  judgment  of  the 
original  court-martial  ;  also  in  the  defense  of  Col.  Ces- 
nola,  the  Cyprus  art  archaeologist,  in  the  Feuardent 
libel  suit ;  also  in  recent  railway  cases.  He  was  effi¬ 
ciently  active  as  one  of  the  Committee  of  Seventy,  that 
overthrew  the  “Boss  Tweed  Ring”  in  1871.  He  is  one 
of  the  trustees  of  the  George  Peabody  fund. 

§  496.  Clerk. 

John  Clerk  (afterwards  Lord  Eldin)  was  born  in  1757, 
and  died  in  1832.  He  acquired  the  sobriquet  “  Common- 
Sense  Johnnie.”  In  pleading  before  the  House  of  Lords 
one  day  be  happened  to  say  in  his  broadest  Scotch  accent  : 
“In  plain  English,  ma  lords.”  Thereupon  Lord  Eldon 
jocosely  remarked:  “In  plain  Scotch,  you  mean,  Mr. 

1  Lover’s  Complaint,  Stanza  18. 

For  a  description  of  Choate’s  manner  of  glaring,  breathing,  shriek¬ 
ing  and  gesticulating  convulsively,  and  for  samples  of  his  long  sentences, 
see  14  Alb.  L.  J.  144,  160.  See  also  an  excellent  character  sketch 
in  Prof.  Emory  Washburn’s  letter  to  Chief  Justice  Neilson,  15  Alb. 
L  J  98.  For  Choate’s  speech  in  1856  in  the  Dalton  divorce  case, 
see  Great  Speeches  by  Great  Lawyers,  247.  LeRoy  Sunderland,  a  noted 
metaphysician  and  hypnotist,  assisted  in  the  preparation  of  Choate’s 
argument  for  Tirrell,  acquitted  of  murdering  Maria  Bickford.  See  post, 

§  1213. 
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Clerk  ?”  Not  at  all  disconcerted,  Clerk  rejoined  :  “Nae 
matter,  in  plain  common  sense,  ma  lords,  and  that’s  the 
same  in  a’  languages,  ye’ll  ken.” 

§  497.  Coffin. 

Timothy  Gardner  Coffin  was  born  in  Nantucket  in 
1788,  and  died  in  1854.  He  was  judge  advocate  under 
General  Lincoln.  He  was  noted  for  his  wit  at  nisi prius. 
He  was  often  successful  against  Webster  and  Choate. 
On  one  occasion  he  was  pitted  against  a  district-attorney 
named  Pratt,  of  notoriously  homely  face  and  figure. 
His  client,  on  trial  upon  a  charge  of  petty  larceny,  lived 
near  a  gypsy  colony,  and  was  conveniently  pounced 
upon  by  the  neighbors,  who  wanted  a  scapegoat  as  an 
expiatory  sacrifice  for  the  depredations  they  had  suffered. 
Pratt  presented  the  argument  noscitur  a  sociis,  and 
added  :  “Gentlemen  of  the  jury,  it  is  not  only  that  the 
defendant  lives  in  a  community  of  thieves  and  marauders, 
and  is  presumptively  a  sharer  and  participant  in  their 
deeds,  but  do  not  his  very  looks  condemn  him  ?  Can  you 
doubt  his  guilt  for  one  moment  when  you  look  upon  his 
face ? ”  To  this  Coffin  replied  in  a  faltering  voice  :  “If 
any  of  us  are  to  be  hung  on  account  of  our  looks,  then  all 
I  can  say  is,  may  the  Almighty  have  mercy  on  the  soul 
of  poor  brother  Pratt !”  (Laughter  and  acquittal.) 

When  quite  young,  Coffin  was  retained  in  a  case 
which  he  was  desirous  to  get  postponed  for  better  prepar¬ 
ation.  The  New  Bedford  session  had  been  protracted, 
the  jury  were  impatient  to  get  released,  and  the  judge 
would  require  some  impregnable  reason  for  the  delay. 
Coffin  arose  with  his  handkerchief  to  his  eyes,  and  said 
in  lialf-choked  accents  :  “May  it  please  the  court,  I  have 
just  heard  of  the  dangerous  illness  of  my  venerable 
mother,  who  is  lying  at  the  point  of  death.  Much  as  I 
regret  protracting  an  already  lengthened  session,  I  must 
request  that  this  case  be  postponed.  ”  The  tender-hearted 
judge  was  about  to  yield  to  the  pathetic  appeal,  when  the 
deep  hush  was  broken  by  a  shrill  voice  from  a  lady  in 
Quaker  bonnet,  who  was  bending  over  the  railing  of  the 
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gallery.  It  was  his  mother,  who,  without  his  knowledge, 
had  come  to  hear  him  plead.  Her  exclamation  was  a 
clarion  of  moral  courage :  “  Timothy,  Timothy,  how 
often  have  I  chastised  thee  for  lying  !  ”  Timothy  was 
nonplused,  and  the  case  was  not  postponed. 

§  498.  Coke. 

In  the  year  1598,  Sir  Edward  Coke,  then  attorney- 
general,  married  the  Lady  Hatton,  according  to  the 
Book  of  Common  Prayer,  hut  without  banns  or  license, 
and  in  a  private  house.  Several  great  men  were  then 
present,  as  Lord  Burleigh.  Lord  Ch.  Egerton,  etc.,  and 
they  all,  by  their  proctor,  submitted  to  the  censure  of  the 
archbishop,  who  granted  them  an  absolution  from  the  ex- 
communication  they  had  incurred.  The  act  of  absolution 
set  forth  that  it  was  granted  by  reason  of  penitence,  and 
the  fact  seeming  to  have  been  done  through  ignorance  of 
the  law}  Coke’s  manners  in  the  trial  of  Sir  Walter  re¬ 
mind  us  of  Addison’s  comment  on  Martial’s  description 
of  lawyers  :  ( iras  et  verba  locant)  “men  that  hire  out 
their  words  and  anger  ” — that  allow  their  client  a  quantity 
of  wrath  proportionate  to  the  fee.  James  rewarded 
Coke  by  appointing  him  Popham’s  successor  as  chief 
justice. 

§  499.  Curran. 

John  Philpot  Curran  was  born  in  1750,  and  died  in 
1817.  In  1800,  in  Parliament  he  opposed  the  union  of 
Ireland  and  England.  He  was  noted  for  his  eloquence. 
In  early  life  his  articulation  had  been  so  hasty  and  con¬ 
fused  that  he  went  among  his  school-fellows  as  “  Stutter¬ 
ing  Jack  Curran.”  His  manner  was  awkward,  his 
gestures  constrained,  and  his  whole  appearance  ridic¬ 
ulous.  After  leaving  college  and  going  to  the  Middle 
Temple,  he  practiced  daily  before  a  glass,  reciting  pas¬ 
sages  from  Shakespeare,  Junius  and  the  best  orators. 
He  attended  a  debating  society  and  met  with  so  many 
failures  that  one  of  his  opponents  nicknamed  him 

1  Middleton  v.  Croft,  Cunningham  (3d  ed.),  103. 
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“  Orator  Mum.”  But  one  of  his  friends  observes  :  “  He 
turned  his  shrill  and  stumbling  brogue  into  a  flexible, 
sustained  and  finely  modulated  voice  ;  his  action  became 
free  and  forcible ;  he  acquired  a  perfect  readiness  in 
thinking  on  his  legs  ;  he  put  down  every  opponent  by 
the  mingled  force  of  his  argument  and  wit  ;  and  was  at 
last  crowned  with  the  universal  applause  of  the  society, 
and  invited  by  the  president  to  an  entertainment  in  their 
behalf.”  Afterwards,  for  a  long  time,  he  read  Homer 
once  every  year. 

Curran  was  also  noted  for  his  wit,  especially  in  cross- 
examination,  when  he  freely  indulged  in  mimicry. 
Happily  nowadays  this  is  becoming  considered  more 
silly  than  witty.  A  tobacconist  once  asking  him  for  a 
motto  for  his  new  carriage,  he  proposed  “  Quid  rides.”  1 
Curran’s  famous  aphorism,  “Eternal  vigilance  is  the 
price  of  liberty,”  was  uttered  substantially  in  his  speech 
on  the  Right  of  Election,  in  1790.  It  was  probably 
suggested  from  the  remark  of  Demosthenes  concerning 
the  necessity  of  distrust,  in  the  second  Philippic.  Curran 
once  incurred  the  displeasure  of  Maloney,  a  rich  Irish 
farmer,  by  a  severe  cross-examination.  A  few  days 
afterwards,  in  a  fox-hunt,  Curran’s  horse  took  him  into 
Maloney’s  potato-field.  Up  came  Maloney,  and  de¬ 
manded :  “Upon  what  law,  Counselor  Curran,  are  you 
trespassing  upon  my  grounds?”  “Upon  what  law?” 
replied  Curran,— “  why,  by  the  lex  tally -ho -nis,  to  be 
sure."  The  pun  so  amused  Maloney,  that  he  let  its 
author  off  for  the  trespass. 

§  500.  Cushing’s  Life. 

Caleb  Cushing  was  born  in  1800,  and  died  in  1879. 
He  was  noted  for  industry  and  statesmanship.  He 
served  many  terms  in  the  Massachusetts  Legislature,  and 
in  1835  was  elected  to  Congress.  He  remained  with  the 
Northern  faction  upon  the  John  Tyler  break  in  the  Whig 
party.  He  was  the  commissioner  who  negotiated  our 
first  treaty  with  China.  He  was  a  brigadier-general  in 

1  Horace,  Sat.  i.  69. 
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the  Mexican  war.  In  1852,  he  was  appointed  a  justice  of 
the  Massachusetts  Supreme  Court.  In  1853,  he  was  attor¬ 
ney-general  under  President  Pierce.  In  1866,  he  was  ap 
pointed  one  of  the  three  commissioners  to  codify  the 
Federal  Statutes.  In  1872,  he  was  one  of  the  counsel  for 
the  United  States  at  the  Geneva  conference  to  settle  the 
Alabama  claims.  In  1874,  he  was  made  our  minister  to 
Spain.  His  counsel  was  habitually  sought  in  important 
international  affairs  :  e.  g.,  the  diplomatic  difficulty  with 
Bogota  in  1868,  and  the  seizure  of  Mason  and  Slidell  on  the 
Trent  in  1861.  Mr.  Garrish  tells  us  that  in  a  case  where 
Cushing  and  Rufus  Choate  were  the  opposing  counsel, 
both  seemed  anxious  for  an  adjournment.  Soon  after¬ 
wards  he  drew  from  Choate  an  explanation  that  he  was 
“afraid  of  Cushing's  overwhelming  knowledge  of  the 
law;”  also  from  Cushing,  that  he  was  “afraid  of  the 
man’s  influence  with  a  jury,  right  or  wrong.” 

§  501.  Cushing’s  Style. 

Following  is  a  sample  of  Cushing’s  style,  extracted 
from  his  presiding  speech  at  Boston,  in  1859,  at  the 
seventy-seventh  birthday  celebration  of  Webster  :  “We, 
friends,  associates,  admirers  of  Webster,  assemble  on  his 
birthday,  not  to  mourn  him  dead  in  the  silent  grave 
where  his  mortal  body  lies  interred,  but  to  rejoice  in  the 
immortality  of  his  glory,  to  honor  him  as  living  still 
with  all  his  native  majesty  and  strength  of  lineament 
and  proportions,  in  our  hearts,  in  the  veneration  of  his 
countrymen,  in  the  respect  and  honor  of  the  world. 

“  1  Death  makes  no  conquest  of  this  conqueror, 

For  now  he  lives  in  fame  though  not  in  life.’ 

“  ‘  Quicquid  ex  Agricola  amavimus,  quicquid  mirati 
sumus,  manet ,  mensurumque  est  in  animis  hominum,  in 
ceternitate  temporum  fama  rerum.‘>  To  the  commemora¬ 
tion  of  all  this  we  have  dedicated  ourselves  this  evening  ; 
and  fitly  we  do  so,  gathered  around  this  flower-decked 
board,  with  harmonies  of  the  eye  and  ear  to  animate  us, 
and  with  feast  of  reason  to  crown  that  of  sense,— as  in 
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the  Athenian  or  Roman  days  men  sat  at  the  banquet 
table  witli  garlanded  images  of  their  honored  dead  on 
the  seats  beside  them,  in  revivified  presence  as  it  were, 
so— their  souls  overflowing  with  speech  and  song — to 
celebrate  the  memory  of  the  heroic  persons  of  the  Repub¬ 
lic.  .  .  .  How  it  would  startle  and  move  us  if  Demosthe¬ 
nes  were  to  step  out  from  behind  the  curtained  shadows- 
of  history,  to  rouse  the  fierce  democracy  of  another  Greece 
against  the  ambition  of  another  Philip  ;  or  a  Cicero,  in 
his  ample  robe  and  purple-bordered  tunic,  hurling  his 
consular  anathemas  at  Cataline,  or  pouring  forth  his 
senatorial  invective  on  the  head  of  Marc  Antony.  Yet 
have  we  not  all  heard  and  seen  this  ?  ” 

§  502.  “  Scored  his  Mark.” 

At  the  memorial  by  the  city  of  Newburyport  upon 
General  Cushing’s  death,  Mayor  Williams  of  Gloucester 
contributed  a  brief  poem  wherein  were  the  following 
lines  : — 

“As  legislator,  soldier,— ne’er  at  ease, — 

This  Solon,  Caesar  and  Demosthenes, 

Acts  well  his  part,  whatever  be  his  role, 

Semper  paratus  animates  his  soul. 

Ambassador  or  statesman  he  shrinks  not 
But  scores  his  mark  whate’er  may  be  his  lot. 

Mexico,  China,  Switzerland  and  Spain, 

Witness  the  grand  achievements  of  his  brain.” 

The  eulogy  by  Hon.  George  B.  Loring  closed  with 
the  following  lines  of  Dr.  Johnson  : _ 


“  The  busy  day,  the  peaceful  night, 

Unfelt,  uncounted,  glided  by  : 

His  frame  was  firm,  his  powers  were  bright, 
Though  now  his  eightieth  year  was  nigh. 
Then  with  no  fiery  throbbing  pain, 

No  cold  gradations  of  decay, 

Death  broke  at  once  the  vital  chain, 

And  freed  his  soul  the  nearest  way.” 1 

1  See  his  portrait,  4  Gr.  Bag,  1. 
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§  503.  Dallas. 

Alexander  J.  Dallas  was  bom  in  Jamaica  in  1759,  and 
died  in  1817.  In  1797,  lie  distinguished  himself  (as  also 
did  Jared  Ingersoll)  upon  the  impeachment  of  Senator 
William  Blount  of  Tennessee.  In  1814,  Madison  ap¬ 
pointed  him  secretary  of  the  treasury,  and  at  this  critical 
period  he  did  the  country  brilliant  financial  service.  He 
published  four  volumes  of  court  reports.  He  had  three 
gifted  daughters,  Mrs.  Richard  Bache,  Mrs.  Wm.  W. 
Wilkins,  and  Mrs.  Alexander  Campbell.  His  son,  George 
Mifflin  Dallas,  was  a  vice-president  of  the  United  States 
and  a  minister  to  England. 

§  504.  Dana. 

Richard  H.  Dana,  Jr.,  was  born  at  Cambridge,  Mass., 
in  1815,  and  died  at  Rome,  Italy,  in  1882. 1  Before  his 
graduation  at  Harvard  in  1837,  an  affection  of  the  eyes 
compelled  him  to  suspend  study,  and  he  took  a  voyage 
around  Cape  Horn  to  California,  afterwards  writing  his 
popular  “Two  Years  before  the  Mast.”  In  1866,  he 
lectured  on  international  law  in  the  Harvard  Law  School. 
President  Grant’s  nomination  of  him  in  1876,  for  min¬ 
ister  to  England,  failed  of  confirmation  by  the  Senate,  it 
is  said,  through  the  opposition  of  Gen.  Butler,  who  had 
an  old  campaign  grudge,  and  of  Wm.  B.  Lawrence,  who 
charged  unacknowledged  appropriation  of  certain  foot¬ 
notes  on  international  law.  Not  long  afterwards,  the 
writer,  listening  to  an  argument  by  Dana  in  the  Mass. 

1  The  Danas  are  often  confounded  with  each  other.  It  must  be  ob¬ 
served  that  it  was  his  long-lived  father  (born  1787,  died  1879)  who  wrote 
“The  Buccaneer  and  Other  Poems,”  who.  with  J.  Q.  Adams  and  E.  T. 
Channing.  projected  the  North  American  Review. and  who  had  the  great 
theological  controversy  with  Dr.  Wm.  E.  Channing;  that  it  was  the 
latter’s  father,  Francis  Dana  (born  1743.  died  1811),  who  was  a  chief 
justice  of  the  Mass.  Supreme  Court,  and  co-operated  with  Parsons  and 
Hancock  in  getting  Massachusetts  to  ratify  the  Federal  Constitution  ; 
and  that  it  was  the  latter’s  father,  Richard  Dana  (born  1699,  died  1772), 
who  was  an  eminent  lawyer  and  political  writer  upon  events  including 
the  Boston  Massacre  in  1770.  It  is  a  second  Richard  Henry  Dana,  Jr. 
(born  1851),  who  married  Edith .  daughter  of  the  poet.  H.  W.  Longfellow, 
and  who  is  a  writer  on  currently  proposed  political  reforms. 


422 


LEADING  IN  LAW,  ETC. 


Chap.  VIII. 


Supreme  Court,  happened  to  remark  to  a  waggish  friend  : 
“Dana  can  be  a  lawyer  when  he  tries,”  and  was  an¬ 
swered  :  “  Oh,  yes  ;  but  lie’s  too  dainty-fingered  to  ever 
he  a  first-rate  wag-tail,  button-holing  politician.  He’s 
no  trimmer,  however  he  may  have  handled  sails  two 
years  before  the  mast.” 

Darwin  E.  Ware,  in  the  Century  Magazine,  paid 
Dana  the  following  tribute  : — 

“  O  spirit  dauntless  whom  no  danger  moved, 

Who  loved  the  heaving  vastness  of  the  sea, 

With  zest  its  threat  of  gale  and  tempest  proved, 

And  salty  waves  found  sweet  with  liberty  ; 

When  the  earth-bounding  heaven  sphered  above 
Thy  country,  with  the  muttering  storm  did  lower, 

When  the  massed  engineries  of  hate  and  love 
Thundered  and  flashed  with  elemental  power, 

Like  was  thy  course  as  when  on  voyaging  bound — 

Steered  veering  always  by  the  central  star, 

Unseen  or  seen,  straight  or  rough  capes  around, 

Where  thy  soul's  pointers  led  thee  wide  and  far, 

Sure  of  the  port,  gold-gated,  that  would  bless 
With  peace  in  freedom’s  law  of  righteousness. 

“  Let  fops  and  worldlings  sniff  and  pick  apart, 

At  foibles  carp, — shades  that  great  virtues  throw, — 

And  try  in  vain  to  brand,  with  specious  art, 

Thy  life  with  failure.  Thee  they  could  not  know. 
Statesman  and  jurist  with  no  curule  seat, 

A  patron  to  the  sailor  and  the  slave, 

One  prompt  the  face  of  jealous  power  to  meet, 

Withstand  and  speak  the  truth,  the  hard  cost  brave, 
Leader  of  hopes  forlorn  that  must  be  led, 

If  country,  honor,  freedom  are  to  live; 

Of  God’s  elect  thou  wert,  and  of  such  bred ; 

Thee  patriot  saints  thy  place  with  them  shall  give, 
Whose  strength  in  faith  and  courage  ever  lies, 

Whose  unsought  glory  crowns  self-sacrifice.” 

§  504a.  Daviess. 

Joseph  H.  Daviess  was  born  in  1774,  and  was  killed 
in  the  battle  of  Tippecanoe  in  1811.  He  was  admitted 
to  the  bar  in  1795,  and  settled  at  Danville,  Kentucky. 
He  was  noted  for  his  eccentricities.  Instead  of  “  riding 
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the  circuit,”  lie  used  to  shoulder  his  rifle  and  range 
the  woods  from  town  to  town,  usually  appearing 
in  court  in  hunting  costume.  In  1799,  John  Rowan 
killed  an  antagonist  in  a  duel  and  fled,  but  was  arrested. 
Daviess,  who  had  been  his  second,  also  fled,  but  there¬ 
upon  returned,  defended  him,  and  secured  his  acquittal. 
Thenceforth  he  had  an  extensive  practice.  He  married 
a  sister  of  Chief  Justice  Marshall.  Being  appointed 
United  States  attorney  for  Kentucky,  he  moved  for  an 
order  against  Aaron  Burr  to  answer  to  the  charge  of  levy¬ 
ing  war  against  a  nation  at  peace  with  the  United  States. 
Burr  appeared  with  Henry  Clay  as  counsel  ;  hut  certain 
witnesses  relied  on  by  the  prosecution  could  not  he 
brought  iuto  court,  and  the  charge  was  not  sustained. 
The  consequent  cloud  on  Daviess’s  popularity  was  hardly 
removed  by  the  subsequent  revelation  of  Burr’s  plot. 

The  Youth's  Companion  tells  that,  many  years  ago, 
a  tall  figure  dressed  in  an  old  pair  of  corduroys,  ripped  at 
the  ankle  for  convenience  in  rolling  up,  sauntered  into 
the  Supreme  Court  in  Washington,  took  a  seat  within 
the  bar,  and  began  munching  bread  and  cheese.  Pres¬ 
ently  a  case  was  called  involving  the  title  to  a  large  tract 
in  the  Green  River  country,  Kentucky.  When  Mr.  Tay¬ 
lor,  a  leading  lawyer  from  Virginia,  began  to  state  the 
facts  of  the  case,  the  uncouth  countryman  appeared  to  be 
greatly  interested.  All  at  once  he  stopped  munching, 
and  tapping  the  counsel  on  the  back,  corrected  one  of  his 
“facts.”  Mr.  Taylor  frowned  at  the  busybody,  and  went 
on.  In  a  few  moments  the  munching  stopped  again, 
and  a  second  correction  was  interjected.  Mr.  Taylor, 
with  evident  irritation,  begged  the  court  to  protect  him 
“  from  the  impertinence  of  that  person,”  and  he  summed 
up  in  a  most  powerful  argument.  He  took  his  seat. 

To  the  amazement  of  everybody,  the  tall  stranger 
rose  to  reply.  His  manner  was  wholly  changed.  He 
stood  as  if  he  had  practiced  in  that  court  all  his  profes¬ 
sional  life.  His  argument  was  clear  and  forcible  from 
base  to  top.  His  whole  reply  was  so  masterly  that  the 
bar  and  the  judges  seemed  to  doubt  their  eyes  and  ears. 
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Mr.  Taylor  sat  as  if  paralyzed,  perspiration  streaming 
from  his  face.  As  the  rustic  legal  giant  sat  down  every 
one  was  whispering,  “  Who  is  he  ?  ”  It  proved  to  be  the 
eccentric  J o  Daviess  of  Kentucky.  All  had  heard  of  his 
brilliant  reputation,  but  scarcely  an  individual  present 
knew  him  personally.  The  assertion  of  Polonius,  that 
the  apparel  oft  proclaims  the  man,”  would  have  been 
too  sweeping,  had  he  substituted  “  always”  for  “oft.” 
Possibly  part  of  the  foregoing  narrative  is  more  ad  cap- 
tandurn  than  accurate.  Two  suits  were  begun  by  cross 
caveats  against  issuance  of  a  land  grant,  and  were 
carried  up  on  writ  of  error  and  argued  together  in  1801. 
The  decision  was,  that  a  legal  entry  before  survey  is  pre¬ 
requisite  to  an  appropriation  of  public  land  in  Kentucky. 
The  attorneys  of  record  on  one  side  were  Daviess  and  C. 
Lee,  and  on  the  other,  Jones  and  Mason.  The  “Mr. 
Taylor ”  may  have  been  the  “Hubbard  Taylor”  of 
Cranch’s  report.1 

§  505.  Dexter. 

Samuel  Dexter  was  born  in  1761,  and  died  in  1816. 
He  was  a  graduate  of  Harvard,  and  was  made  U.  S. 
senator  in  1798,  and  secretary  of  the  treasury  in  1801. 
He  was  one  of  the  ablest  of  the  early  jurists  of  Massa¬ 
chusetts.  When  arguing,  he  exceedingly  disliked  any 
interruption.  On  one  occasion,  the  elder  Theophilus 
Parsons,  when  chief  justice,  had  more  than  once  stopped 
lmn  with  :  “  Supposing  you  take  this  view  of  it.  Brother 
Dexter  ;  himself  thereupon  proceeding  to  argue.  Dex¬ 
ter  took  from  his  pocket  a  small  volume,  and  said  :  “  May 
it  please  your  Honor,  I  will  read,  with  your  permission,  a 
few  passages  from  the  book  I  hold  in  my  hands.  ”  ‘ £  What 

book  is  it  ?  ”  asked  the  chief  justice,  taking  a  pen  to  make 
a  note  of  it.  “My  Lord  Bacon’s  Essays,”  replied  Mr. 
Dexter  ;  and  I  will  read  from  the  fifty-sixth  Essay  on 
Judicature  :  ‘  J udges  ought  to  remember  that  their 
office  is  jus  dicere  and  not  jus  dare — to  interpret  law,  not 
to  make  it !  ’  ”  Reading  several  sentences  of  similar  tenor, 

1  See  Wilson  v.  Mason,  lCranch,  45,  50,  71. 
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Mr.  Dexter  closed  the  book,  replaced  it  in  his  pocket,  and 
continued  his  argument  without  further  interruption. 

§  506.  Dunning. 

John  Dunning  was  horn  in  1731,  and  died  in  1783.  In 
1767,  he  was  appointed  solicitor-general.  In  1782,  he  was 
made  Baron  Ashburton.  Although  diminutive  and  un¬ 
graceful  in  person,  he  was  conceded  to  stand  at  the  head 
of  the  legal  profession  in  wit  and  brilliance  of  oratory. 
Dunning  once  asked  a  witness  why  he  lived  on  the  very 
verge  of  the  court.  The  ready  reply  was  :  “In  the  vain 
hope  of  escaping  the  rascally  impertinence  of  Dunning.” 
To  another  witness,  who  had  a  Bardolphian  nose,  Dun¬ 
ning  said  :  “Now,  Mr.  Coppernose,  you  have  been  sworn, 
what  do  you  say  ?  ”  The  witness  retorted  :  “  Why,  upon 
my  oath,  I  would  not  exchange  my  copper  nose  for  your 
brazen  face.” 

§  507.  Emmett. 

Thomas  Addis  Emmett,  an  elder  brother  of  the 
lamented  Robert,  was  born  in  1764,  and  died  in  1827. 
He  was  admitted  to  the  bar  in  1790,  and  became  a  leader 
of  the  “  United  Irishmen.”  In  1798,  he  was  arrested, 
and  was  imprisoned  for  about  three  years,  first  in  Kil- 
mainhain  jail,  Dublin,  and  afterwards  in  Fort  George, 
Scotland.  In  1804,  he  came  to  New  York,  and  in  1812, 
became  the  attorney-general  of  that  State.  Judge  Story 
remarks  of  him  :  “  He  had  great  qualities  as  an  orator 
.  .  .  he  was  quick,  vigorous,  searching  and  buoyant.”1 

§  508.  Henry  Erskine. 

Henry  Erskine,  the  Scotch  wit,  second  son  of  Henry 
David,  tenth  Earl  of  Buchan,  was  born  in  1746,  and 
died  in  1817.  When  beginning  practice,  and  in  desper¬ 
ate  straits  waiting  and  waiting  for  clients,  nevertheless, 
among  his  friends,  he  assumed  a  cheerful  air.  A  friend, 
meeting  him,  congratulated  him  on  his  good  looks  and 

1  See  L.  B.  Proctor’s  parallel  of  Emmett,  Webster  and  Pinkney,  36 
Alb.  L.  J.  464.  As  to  a  tilt  between  Emmett  and  Wirt,  see  §  597,  post. 
See  Emmett’s  portrait,  2  Appleton's  Cyc.  Am.  Biog.  349. 
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high  spirits.  Erskine  rejoined:  “I  ought  to  look  well, 
for  I  am  like  Lord  Abinger’s  tree  ;  I’ve  nothing  to  do 
but  to  grow.”  Erskine  was  taken  ill  while  dining  at  Sir 
Ralph  Payne’s,  and  retired  until  the  cloth  was  cleared. 
On  his  return,  Lady  Payne  anxiously  asked  him  how  he 
felt.  He  penciled  and  passed  to  her  this  couplet  : 

“  ’Tis  true  I  am  ill,  but  I  cannot  complain, 

For  he  never  knew  pleasure  who  never  knew  Payne.” 

Erskine,  being  counsel  for  the  defendant  in  the  case  of 
Robinson  v.  Tickell,  opened  his  speech  to  the  bench  as  fol¬ 
lows  :  “Tickell,  my  client,  my  lord- — Here  the 
judge  interrupted  him  :  “  Tickell  him  yourself,  Brother 
Erskine,  you  can  do  it  better  than  I.  ” 

§  509.  Thomas  Erskine . 

Thomas  Erskine,  youngest  son  of  Henry  David,  tenth 
Earl  of  Buchan,  was  born  in  1750,  and  died  in  1823.  He 
happened  one  day,  in  1774,  to  enter  a  court-room,  and 
Lord  Mansfield,  who  was  presiding,  invited  him  to  sit  by 
his  side.  Thinking  he  could  make  a  better  speech  than 
any  he  heard,  he  resolved  to  study  law.  Upon  his  very 
first  cause — defense  of  Captain  Baillie  charged  with  libel 
on  the  Earl  of  Sandwich — he  made  a  marvelous  forensic 
success,  and  at  the  conclusion  attorneys  flocked  around 
him  with  retainers.  In  1781,  he  made  a  like  success  in 
his  defense  of  Lord  George  Gordon,  indicted  for  treason. 
In  1789,  on  the  trial  of  Stockdale,  he  made  a  brilliant 
vindication  of  the  freedom  of  the  press.  He  triumph¬ 
antly  combated  the  dogma  of  “  constructive  treason,” 
in  defense  of  Hardy,  and  again  in  defense  of  John  Horne 
Tooke.1  In  1806,  in  the  Grenville  administration,  he  was 
made  Lord  Chancellor  and  Baron  Erskine  of  Restormel 
Castle. 

Lord  Chancellor  Campbell  was  of  the  opinion  that 
Thomas  Erskine  was  without  a  peer  as  an  orator  and 
advocate.  His  diction  was  simple,  his  style  unaffected, 

1  See  the  writer’s  treatise  on  “  Treason,”  in  Am.  &  Eng.  Encyc.  of 
Law. 
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and  in  public  he  seemed  to  make  no  effort  at  wit  or  orna¬ 
ment.  An  off-hand  classical  pun  has  been  generally 
credited  to  Thomas,  though  sometimes  to  his  elder 
brother,  Henry.  He  once  met  at  Ramsgate  a  Mr.  May- 
lem,  who  told  him  his  physician  had  ordered  him  not  to 
bathe.  “Then,”  said  Erskine,  4 4 you  are  malum  prohi¬ 
bitum.”  Maylem  proceeded  to  say  :  44  My  wife,  however, 
does  bathe.”  44  Ah  !  ”  said  Erskine,  44  she  is  malum  inse .” 
Erskine’s  biographer  tells  us 1  that  when  the  jury  in  Rex 
v.  Dean  of  St.  Asaph  brought  in  a  verdict  of  “Guilty  of 
publishing  only,”  Erskine  insisted  that  the  word  44  only” 
should  be  recorded  with  the  verdict.  The  presiding  jus¬ 
tice,  Buller,  seeking  to  get  the  verdict  modified,  said  : 
44  Sit  down,  sir!  Remember  your  duty  or  I  shall  be 
obliged  to  proceed  in  another  manner.”  Erskine  re¬ 
plied  :  “Your  Lordship  may  proceed  in  what  manner 
you  think  fit  ;  I  know  my  duty  as  well  as  your  Lordship 
knows  yours  ;  I  shall  not  alter  my  conduct.”  The  judge 
receded.  It  is  said  that  after  the  trial  of  Hardy,  Horne 
Tooke  and  Tlielwell,  Erskine’s  horses  were  taken  from 
the  carriage,  and  he  was  drawn  home  by  the  mob  with 
tumultuous  cheers. 

Following  is  probably  the  correct  version  of  the  fa¬ 
miliar  44  tugging”  story.  Erskine  (as  already  stated) 
was  junior  counsel  for  Capt.  Baillie,  charged  with  libel 
on  the  Earl  of  Sandwich,  then  Lord  of  Admiralty.  When 
the  trial  came  on  the  senior  counsel  was  ill.  Westmin¬ 
ster  Hall  was  crowded  with  the  aristocracy.  Erskine 
had  had  little  if  any  forensic  practice.  In  his  plea,  he  so 
strongly  animadverted  upon  the  cabinet  minister  that 
the  lord  chief  justice  called  him  to  order  with  the  mild 
remark:  44  Lord  Sandwich  is  not  before  the  court.” 
Erskine  instantly  thundered:  4  4  Then  I  shall  bring  him 
before  the  court !  ”  and  continued  his  eloquent  arraign¬ 
ment  of  that  tortious  magnate  of  oppression.  After  the 
triumphant  result  of  his  effort,  he  was  asked  :  44  How 

i  See  Mr.  Tremaine’s  address,  13  Alb.  L.  J.  455.  The  incident  is  not- 
in  the  report  of  the  case,  3  Durnf.  &  E.  T.  R.  428. 
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did  you  have  the  courage  to  beard  the  lord  chief  justice  ?  ” 
He  replied  :  “At  the  moment  of  interruption,  I  seemed 
to  hear  my  little  children  tugging  at'  my  gown  and 
whispering  :  Now,  father,  is  the  chance  to  get  us  bread 
and  butter.  ’  ”  1 


§  510.  Evarts. 

William  M.  Evarts  was  born  in  1818,  graduated  at 
Yale  in  1837,  and  was  admitted  to  the  New  York  bar  in 
1841.  In  1851,  he  gained  distinction  in  prosecuting  the 
Cuban  filibusters  concerned  in  the  “  Cleopatra  ”  expedi¬ 
tion  ;  in  1860,  in  the  Lemon  slave  case  ;  in  1862,  in  the 
government  maritime  prize  cases  ;  in  1866,  in  opposing 
the  State  tax  on  U.  S.  bonds,  etc.  ;  in  1868,  in  resisting 
impeachment  of  President  Johnson  ;  in  1872,  as  U.  S. 
counsel  in  the  Geneva  arbitration  ;  in  1875,  as  senior 
counsel  for  Beecher  against  Tilton  ;  and  meanwhile  in 
many  important  corporation  cases,  notably  in  the  case  of 
the  Berdell  mortgage  on  the  Boston,  Hartford  and  Erie 
raihoad.  There  is  a  tradition  that  he  has  received  $50,000 
for  an  opinion.  He  was  secretary  of  state  under  Presi¬ 
dent  Hayes.  He  took  seat  in  the  U.  S.  Senate  in  1885. 
He  is  an  eloquent  and  versatile  writer,  notably  in  his 
eulogy  on  Chief  Justice  Chase  at  Dartmouth  in  1873,  on 
Seward  and  on  Webster,  also  at  the  Philadelphia  Cen¬ 
tennial,  the  Bartholdi  statue,  etc.,  etc.  Some  waggish 
critic  has  perpetrated  the  conundrum  :  “Why  has  Evarts 
never  been  a  judge?”  (Because  he  is  too  fond  of  long 
sentences.)  He  is  one  of  the  original  trustees  of  the 
George  Peabody  fund.2 


§  511.  D.  D.  Field. 

David  Dudley  Field  was  born  in  1805,  and  died  in  1894. 

1  For  Erskine’s  speech  in  1797  for  the  prosecution  of  Thomas  Wil¬ 
liams  for  publishing  Paine’s  Age  of  Reason,  see  Great  Speeches  by 
Great  Lawyers,  551.  J 

'  F°r  parts’  speech  in  1861  on  the  «  Savannah  Privateers  ”  (full 
of  Mr  Great  LawFers,  374.  For  a  good  portrait 
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He  graduated  at  Williams  in  1825,  and  was  admitted  to 
the  bar  in  1S28,  and  soon  had  a  large  practice  in  partner¬ 
ship  with  H.  and  D.  Sedgwick  of  New  York.  He  soon 
began  ably  to  write  and  agitate  for  reform  of  the  N.  Y. 
practice  ;  and  in  1847,  he  was  appointed  a  commissioner 
to  prepare  a  code  therefor.  In  1857,  he  was  appointed 
head  of  the  N.  Y.  commission  to  prepare  a  political  code, 
a  penal  code  and  a  civil  code.  These  were  completed  in 
1S65,  and  the  penal  code  was  soon  accepted.  In  1873,  he 
presented  to  the  Social  Science  Congress  his  “  Outlines 
of  an  International  Code,”  resulting  in  formation  of  an 
association  for  codification,  arbitration,  etc.  He  once 
wrote  a  powerful  diatribe  against  the  tobacco  abomina¬ 
tion.  His  labor  for  his  client  in  the  Albany  and  Sus¬ 
quehanna  injunctions  was  criticised  by  many,  and  led  to 
spirited  replies  by  him  in  the  law  journals.1 

On  his  eightieth  birthday,  he  was  entertained  by  his 
brother,  Cyrus  W.  Field  (of  ocean  cable  fame).  Among 
the  many  friends  present  was  Mr.  F.  J.  Parmenter  of 
Troy,  who  addressed  to  him  some  neat  verses,  one  of 
which  was  : 

‘  ‘  ’Tis  not  enough  that  you  may  call 

To  aid  your  task  vast  mental  powers  ; 

You  must  have  held  old  Time  in  thrall, 

And  codified  his  hours.”  2 

§  512.  S.  J.  Field. 

Stephen  J.  Field  was  born  in  1816  at  Haddam,  Conn., 
where  his  father  was  pastor  of  a  church.  In  his  youth 
he  assisted  Rev.  Josiah  Brewer,  husband  of  his  sister 
Emilie,  in  a  school  established  at  Sipyrna  for  girls,  by 
Americans  who  sympathized  with  the  struggling  Greeks. 
When  the  city  was  stricken  with  the  plague,  he  and  Mr. 

1  See  post,  §  912  c#  seq. 

2  For  Field’s  portrait,  see  4  White,  Cyc.  Am.  Biog.  236  ;  6  Gr. 
Bag.  209  ;  also  at  p.  245,  a  charming  sketch  by  Irving  Browne.  For  D. 
D.  Field’s  argument  in  U.  S  v.  Cruikshank,  92  U.  S.  542,  in  1874,  on  the 
enforcement  act  (full  text),  see  Great  Speeches  by  Great  Lawyers, 
517. 
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Brewer  remained  and  ministered  to  the  afflicted.  After 
being  shipwrecked  and  spending  a  winter  at  Athens,  he  re¬ 
turned  home,  and  in  1837  graduated  at  Williams  at  the 
head  of  his  class.  He  studied  law  in  the  office  of  his 
brother,  David  Dudley  Field.  In  1849,  he  landed  at  San 
Francisco,  and  after  paying  two  dollars  for  the  cheapest 
breakfast  he  could  get,  had  only  a  dollar  left.  A  real 
estate  agent  to  whom  he  had  letters  of  introduction  sold 
him  on  credit  some  lots  in  a  new  town  called  Vernon, 
“  a  fine  field,  sir,  for  a  young  lawyer.” 

Field  took  a  steamer  up  the  Sacramento,  and  it  came 
near  colliding  with  a  rude  house  in  a  watery  expanse. 

‘ ‘  What  place  is  this  2  ”  he  asked.  £ c  V ernon,  ”  was  the  an¬ 
swer.  It  was  at  the  juncture  of  the  Yuba  and  Feather 
rivers,  and  not  far  from  where  Captain  Sutter  first  found 
gold.  The  adobe  farmhouse  soon  became  the  center  of 
a  town  of  a  thousand  souls,  which  was  christened  Marys¬ 
ville,  in  honor  of  the  only  woman  there.  They  organ¬ 
ized  a  government,  and  elected  him  chief  magistrate 
under  the  Spanish  title,  Alcalde.  In  his  patriarchal  rulo 
over  his  motley  subjects,  there  were  many  interesting 
episodes,  which  our  limits  preclude  reciting.1 

Mr.  Field  was  a  member  of  tho  first  State  Legislature. 
A  Texan  named  Turner  had  been  appointed  judge,  and  so 
took  occasion  to  insult  u  that  damned  Abolitionist,”  that 
every  decent  man  was  disgusted,  and  a  motion  was  made 
for  Turner’s  impeachment.  A  member  named  Moore 
rose  to  oppose  the  motion,  laid  two  revolvers  on  his  desk, 
and  then  launched  a  vulgar  tirade  against  Field.  The 
latter  replied  without  noticing  tho  personalities.  But 
after  adjournment,  he  sent  by  his  friend  David  C.  Brod¬ 
erick  (afterwards  U.  S.  senator,  killed  by  Chief  Justice 
Terry  in  a  duel),  a  letter  demanding  an  apology  or  satis¬ 
faction.  Moore  declined  to  fight  a  duel,  as  he  expected 
to  be  a  candidate  for  Congress.,  Broderick  told  him  that 
when  the  Assembly  met  Field  would  denounce  him  as  a 
liar  and  a  coward,  unless  he  retracted.  Next  morninar, 
the  instant  the  journal  was  read,  Field  rose  and  shouted, 

1  See  Munsey’s  Mag.  (Nov.,  1893),  Vol.  10,  p.  148. 
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‘  Mr.  Speaker!”  So  did  Moore.  The  latter  was  rec¬ 
ognized,  and  read  a  written  apology.1 


§513.  A  Jury  Hero. 

Mr.  Field,  when  acting  as  counsel  in  a  suit  contesting 
ownership  of  a  mining  claim,  happened  to  overhear  a 
midnight  conversation  indicating  that  the  opposite  side 
had  bribed  the  jury.  Next  day,  after  showing,  in  sum¬ 
ming  up,  the  clear  justice  of  his  client’s  case,  he  told  the 
jurors  he  knew  what  had  been  done.  With  solemn  voice 
he  then  added  :  “  Gentlemen  !  with  uplifted  hands  you 
have  declared  that  you  will  return  a  verdict  according  to 
law.  Will  you  perjure  your  souls  ?  I  know  that  you 
[pointing  to  one  of  them]  have  been  approached.  Did  you 
spurn  the  wretch  who  made  the  proposal  ?  1  know  that 

you  [turning  to  another]  talked  over  the  case  last  night. 
You  did  not  dream  that  you  were  heard,  but  I  was  there, 
and  I  know  the  details  of  the  foul  bargain.  ”  The  “  click, 15 
<e  click,”  of  triggers  was  heard  all  over  the  court-room 
from  partisans  of  the  opposite  side.  But  Field  continued 
without  a  tremor  :  “  There  is  no  terror  in  your  pistols, 
gentlemen.  You  cannot  win  your  case  by  shooting  me. 
You  can  win  it  only  by  showing  title  to  the  property.  I 
openly  charge  attempted  bribery  ;  attempted,  I  say — 
whether  successful  or  not  will  depend  upon  what  may 
occur  hereafter.  Jurors,  you  have  invoked  the  venge¬ 
ance  of  Heaven  upon  your  souls  if  you  fail  to  render  a 
verdict  according  to  the  evidence  !  ”  After  a  brief  con¬ 
sultation,  the  jury  rendered  a  verdict  for  Field’s  client, 
who  within  two  weeks  took  from  the  claim,  in  gold  dust, 
$90,000. 

In  1857,  Mr.  Field  was  elected  a  judge  of  the  Supreme 
Court  of  California,  and  in  1859,  succeeded  Terry  as  chief 
justice.  In  1863,  President  Lincoln  appointed  him  a 
justice  of  the  Federal  Supreme  Court.  What  more  ? 
Nothing.  For  to  say  that  a  man  is  a  judge  of  that  court 
is  to  affirm  that  he  is  a  man  of  intellect  grand  and  vig- 

1  As  to  the  scene  between  Terry,  Sarah  Althea  (his  wife)  and  Judge 
Field,  see  L.  E.  Chittenden’s  article,  5  Gr.  Bag,  501. 
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orous,  and  of  honor  untarnished.  Like  Webster’s 
“  Massachusetts,”  he  “  needs  no  eulogium.  There  is  .  .  . 
Bunker  Hill.  ”  There  is  another  monument  ever  heighten¬ 
ing,— the  series  of  U.  S.  reports.  As  to  Judge  Field, 

see  Volumes  from  3d  Black  to - -  He  still  (1894)  lives 

and  decides  ;  is  live,  decisive  and  incisive  as  ever. 

§  514.  Fuller. 

Melville  Weston  Fuller  was  born  in  1833.  He  grad¬ 
uated  at  Bowdoin  College  in  1853.  His  father  and 
paternal  grandfather  were  eminent  lawyers,  as  also  was 
his  uncle,  G-.  M.  Weston,  in  whose  office,  at  Bangor,  Me., 
he  studied  law.  In  1855,  he  was  president  of  the  com¬ 
mon  council  of  Augusta,  and  performed  the  duties  of 
city  solicitor.  In  1856,  he  removed  to  Chicago.  He  soon 
had  an  enormous  and  successful  practice  in  the  State  and 
Fedeial  courts.  He  was  famous  for  industrious  prepar¬ 
ation  ;  notably  in  ecclesiastical  law  in  defending  Bishop 
Cheney,1  and  in  riparian  rights.2  He  was  made  chief 
justice  of  the  Federal  Supreme  Court  in  1S88. 

The  Up-River  News  tells  us  that  nearly  a  half  century 
ago,  in  a  lyceum  at  Oldtown,  Me.,  in  a  discussion  of 
capital  punishment,  Deacon  Rigby  argued  for  hanging, 
quoting  from  the  Mosaic  law,  “Whoso  sheddeth,”  etc! 
A  boy  replied  that  that  law  was  abrogated  in  the  begin- 
ningof  the  Christian  era  ;  adding:  “  And  suppose  even 
that  we  take  it  as  the  gentleman  has  construed  it.  One 
man  killsanother,  another  man  kills  him,  and  so  on  till  we 
come  to  the  last  man  on  earth.  Who’s  going  to  kill  him  ? 
He  dare  not  suicide,  for  that  same  law  forbids  it.”  The 
deacon  was  vanquished,  and  the  audience,  including  all 
the  ministers,  lawyers  and  doctors  of  the  town,  applauded 
die  boy,— M.  W.  Fuller,  now  chief  justice  of  the  United 

states,  and  one  of  the  trustees  of  the  George  Peabodv 

und.  J 

515.  Gibbs. 

Sir  Vicary  Gibbs  was  born  in  1753,  and  died  in  1830. 

1  Calkins  v.  Cheney,  post,  §  1247. 

2  See  Banks  v.  Ogden  (1874),  2  Wail.  57. 
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He  was  made  chief  justice  of  the  Common  Pleas  in 
1813.  He  had  distinguished  himself  in  1794,  on  the  trial 
of  John  Horne  Tooke  for  treason,  wherein  he  and  Thomas 
Erskine  were  assigned  to  the  defense  ;  the  accused  was 
acquitted.  In  the  Banbury  Peerage  case,  involving  the 
question  whether  the  earl  at  the  age  of  eighty  had  begot¬ 
ten  a  son,  Gibbs,  arguing  from  the  fact  of  the  non¬ 
registration  and  alleged  attempted  concealment,  said  : 
“  The  whole  country  would  have  resounded  with  the 
ringing  of  bells  ;  there  would  have  been  processions  of 
old  men  upon  the  anniversary  of  such  a  prodigy.  It 
would  have  excited  as  much  surprise  as  if  a  mule 
(jennet)  had  been  brought  to  bed.”  1 

Lord  Campbell,  in  his  “  Lord  Chancellors,”  adverting 
to  Lord  Eldon’s  having  read  Coke  on  Littleton  three 
times,  mentions  an  incident  characteristic  of  the  old 
fashion  of  law  study.  A  young  student  asked  Sir  Yicary 
Gibbs  how  he  should  learn  his  profession.  The  reply 
was  :  “  Read  Coke  upon  Littleton.” 

Student :  “  I  have  read  Coke  upon  Littleton.” 

Sir  Yicary  :  “  Read  Coke  upon  Littleton  over  again.  ” 

Student :  “I  have  read  it  twice  over.” 

Sir  Yicary  :  “  Thrice  '?  ” 

Student  :  “Yes,  three  times,  very  carefully.” 

Sir  Yicary  :  (Ahem.)  “You  may  now  sit  down  and 
make  an  abstract  of  it.” 

§516.  David.  Graham. 

David  Graham  was  born  of  Scotch-Irish  parents  in 
1808,  and  died  in  1852.  In  1838,  he  was  professor  of 
pleading  and  practice  in  New  York  University.  He  dis¬ 
tinguished  himself  in  1844  as  counsel  for  Bishop  B.  T. 
Onderdonk,  charged  before  the  house  of  P.  E.  Bishops 
with  immorality.  His  eminence  as  a  law-writer  led  to 
his  being  appointed  on  the  Commission  (with  D.  D.  Field 
and  Arphaxad  Loomis)  under  the  N.  Y.  Constitution  of 
1846  to  reform  the  Procedure.  He  was  noted  for  his  tact 
and  self-control  as  a  cross-examiner. 

1  Le  Marcliant’s  Gardner’s  Peerage,  p.  428. 
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§  517.  John  L.  Graham. 

J ohn  L.  Graham,  brother  of  the  foregoing,  was  born 
in  1797,  and  died  in  1870.  In  1834,  he  was  made  regent 
of  the  University  of  New  York  ;  in  1840,  postmaster  of 
New  York  City  ;  and  in  1861,  he  was  employed  in  the 
Federal  treasury.  Early  in  his  career,  he  distinguished 
himself  in  his  defense  of  Ezra  White  ;  and  later  in  that 
of  Polly  Bodine,  the  third  trial  of  whom  resulted  in  ac¬ 
quittal.  His  magnetic  manner  of  exafmining  witnesses 
and  swaying  juries  resembled  that  of  Rufus  Choate ; 
and  indeed  the  two  orators  were  alike  in  expression 
of  the  eye,  harmony  of  intonation,  fervor  of  utterance 
and  grace  of  gesture.  A.  Oakey  Hall,  in  an  excellent 
aiticle  in  the  Green  Bag  for  August,  1894  (accompanied 
with  three  well-executed  portraits— David  Graham,  Sr., 
and  the  two  sons,  David  and  John),  gives  the  following 
parallel  of  the  two:  “David  was  of  slender  build,  and 
almost  effeminately  graceful.  John’s  physique  was  heavy 
and  athletic.  David’s  voice  was  soft  and  winning  ;  that 
of  John  was  Boanergian  and  aggressive.  David’s  pres¬ 
ence  suggested  a  man  who  could  be  effective  with  foils  ; 
that  of  John,  one  who  could  succeed  with  the  gloves.” 

§  518.  Groesbeck. 

William  S.  Groesbeck  was  born  in  1815.  In  1852,  he 
was  one  of  the  codification  commissioners  of  Ohio.  He 
was  in  Congress  in  1857.  He  was  eminent  of  counsel  for 
President  Johnson  on  the  impeachment  trial  in  1868.  He 
was  U.  S.  delegate  to  the  monetary  congress  in  Paris  in 
1878.  If  Geo.  Alfred  Townshend  told  truly,  nearly  a 
quarter  of  century  ago,  Groesbeck  of  Cincinnati  was  e 
representative  of  the  noble  and  increasing  class  of  law¬ 
yers  who  are  curious  only  in  not  being  eccentric  for  the 
sake  of  popularity,— for  “the  ears  of"  the  groundlings.” 
Quoth  “  Gath  ’ :  “  He  is  one  of  the  few  wealthy  men  in 
Amei.  ica,  who  has  no  active  profession,  and  who  is 
equally  uninterested  in  other  people’s  business.  This 
gains  him  the  name  of  being  an  aristocrat,  and  makes 
him  offensive  to  the  class  of  democrats  who  attend 
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primary  meetings.  With  like  consistency,  these  same 
chaps  also  allege  that  he  is  close,  penurious,  self-intent 
and  no  radiator.  Our  fellow-citizen,  as  yon  are  aware, 
must  be  a  kind  of  morning-glory  stove,  with  window- 
lights  in  him  to  let  ns  see  precisely  how  much  fuel  lie 
burns,  and  how  it  is  glowing  ;  and  he  must,  besides,  throw 
off  powerful  beams  of  warmth  while  we  all  sit  around  with 
our  feet  on  him,  spitting  underneath  him  now  and  then. 
We  want  our  great  man  right  in  the  family  among  the 
pictures  of  Washington,  the  Horse  Fair  and  the  Village 
Blacksmith,  otherwise  he  is  an  aristocrat,  particularly  in 
Cincinnati.  ” 

§  519.  Grundy. 

Felix  Grundy  was  born  in  1777,  and  died  in  1840.  He 
was  a  member  of  the  Kentucky  Constitutional  Convention 
in  1TT9.  In  1S06,  he  was  made  a  judge  of  the  Kentucky 
Supreme  Court,  and  in  1807,  chief  justice.  The  meager¬ 
ness  of  the  salary  induced  him  soon  to  resign,  and  he  re¬ 
moved  to  Nashville,  Tennessee,  where  he  became  eminent 
as  a  criminal  lawyer.  In  1S29,  after  being  a  representative 
in  Congress  several  terms,  he  was  elected  to  the  Federal 
Senate.  In  1839,  President  Van  Buren  appointed  him 
attorney-general.  His  last  political  act  was  to  speak  in 
Tennessee  for  Van  Buren  against  Harrison.  Henry  Clay, 
then  passing  through  Nashville,  visited  Mrs.  Grundy,  and 
on  being  told  where  her  husband  was,  said  :  “Ah,  I  see  ! 
still  pleading  the  cause  of  criminals.”  He  is  said  to  have 
defended  105  persons  on  capital  indictments,  of  whom  but 
one  was  executed.  It  is  said  that  he  once  got  an  acquit¬ 
tal  by  procuring  an  almanac  to  be  printed  with  the  moon 
changing  at  a  wrong  hour,  and  secretly  maneuvering 
to  have  no  other  in  the  shire  town  at  the  juncture  of 
his  precipitated  contention. 

§  520.  Hale. 

John  P.  Hale  was  born  in  1806,  and  died  in  1873. 
Both  as  U.  S.  district-attorney  for  New  Hampshire  and 
ns  U.  S.  senator,  he  was  noted  for  his  wit  and  humor. 
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whereby  he  mitigated  the  party  animosity  of  his  pro¬ 
slavery  antagonists.  He  was  made  minister  to  Spain  in 
1865.  It  was  of  his  election,  after  the  exciting  incidents- 
of  Hew  Hampshire  partisanship  in  1844-7,  that  Whittier 
wrote  the  famous  prophecy  and  simile:  “His  success 
has  broken  the  spell  which  has  hitherto  held  reluctant 
Democracy  in  the  embraces  of  slavery.  The  tide  of  anti¬ 
slavery  feeling,  long  held  back  by  the  dams  and  dykes  of 
party,  has  at  last  broken  over  all  barriers,  and  is  wash¬ 
ing  down  from  your  Northern  mountains  upon  the  slave- 
cursed  South,  as  it  Niagara  stretched  its  foam  and  thun¬ 
der  along  the  whole  length  of  Mason  and  Dixon’s  line. 
Let  the  first  of  that  Northern  flood,  as  it  dashes  against 
the  walls  of  the  Capitol,  bear  thither  for  the  first  time 
an  anti-slavery  senator.”1 

§  521.  Hamilton. 

Alexander  Hamilton  was  born  in  1757  ;  led  assault 
taking  i  edoubt  at  Yorktown  in  1781  ;  was  secretary  of 
the  treasury  in  1789  ;  and  was  killed  by  Burr  in  1804. 
He  was  as  noted  for  generous  compliment  of  an  op¬ 
ponent  s  ability  as  for  bold  denunciation  of  chicanery. 
In  open  court  upon  atrial  before  Chief  Justice  Ellsworth, 
he  praised  the  legal  knowledge  and  the  skill  in  special 
pleading  possessed  by  his  opponent,  (the  elder)  Theophilus. 
Parsons  ;  naming  him  “the  giant  of  the  New  England 
bar.”  In  replying  to  some  distinctions  Parsons  had 
made,  Hamilton  said  :  “I  have  known  men  to  split  a 
hair,  and  I  may  have  tried  to  do  it  myself  ;  but  I  never- 
before  saw  any  one  decimate  a  hair,  and  count  the  pieces, 
before  the  court.” 

§  522.  Hawkins. 

Sir  Henry  Hawkins  was  born  in  1817.  In  1876  lie 
was  made  a  justice  of  the  Queen’s  Bench,  and  soon  after 
of  the  Exchequer.  Although  a  justice  of  the  Queen’s 
Bench  Division,  he  is  more  famous  as  an  attorney.  He 
distinguished  himself  as  junior  to  Sir  Frederick  Thesiger 

1  Siy  ;4Ppleton’s  Encyc-  Am-  Bi°g-  11  has  an  excellent  middle-age 
portrait  of  Hale. 
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in  the  prosecution  of  Richard  Dunn,  the  impecunious 
barrister  that  pestered  Miss  Burdett-Coutts  ;  also  in  de¬ 
fense  of  Pollard,  indicted  for  defrauding  Louis  Napoleon  ; 
also  in  cross-examining  Miss  Saurin  in  Saurin  v.  Starr  ; 
also  in  the  Tichborne  trials. 

§  523.  Hill. 

Nicholas  Hill  was  born  in  1806,  and  died  in  1859.  He 
prepared  the  New  York  Supreme  Court  reports,  1841-4, 
seven  volumes,  and  with  Sidney  Cowen,  “  Notes  ”  to 
Phillips  on  Evidence.  His  firm  at  Albany,  Hill,  Cogger 
and  Porter,  was  much  employed  by  other  lawyers  on 
work  in  the  Court  of  Appeals.  Professor  Dwight  of  the 
Columbia  Law  School  used  to  refer  students  to  the  briefs 
of  Nicholas  Hill  as  furnishing  the  perfect  model  of  pro¬ 
fessional  work.1  Hill  and  his  partner,  Porter,  were  wont 
to  discuss  their  cases  long  and  keenly,  often  until  mid¬ 
night.2 

•§  524.  Hoffman. 

Ogden  Hoffman  was  horn  in  1793,  and  died  in  1856. 3 

1  See  liis  brief  in  Silsbury  v.  M’Coon  (1850),  3  N.  Y.  379  ;  and  (just  be¬ 
fore  his  decease)  in  Olcott  v.  Tioga  R.  Co.  (1859),  20  N.  Y.  230. 

2  See  G.  P.  Lowery’s  interesting  sketch,  4  Gr.  Bag.  353. 

8  Like  the  Danas,  the  Hoffman  lawyers  have  often  been  confounded 
with  each  other.  Ogden  Hoffman’s  father,  “Sachem”  Joseph  Ogden 
Hoffman,  who  died  in  1837,  was  a  judge  of  the  N.  Y.  Supreme  Court, 
and  was  the  third  Grand  Sachem  of  the  Tammany  Society.  Ogden’s 
brother,  Murray  Hoffman,  was  vice-chancellor  of  New  York,  wrote 
chancery  reports  and  other  law  books,  and  in  1853,  was  made  judge  of 
the  Superior  Court.  Ogden’s  half-brother,  Charles  Fenno  Hoffman 
(born  1806,  died  1884),  left  law  for  literature,  founded  the  Knickerbocker 
Magazine  in  1833,  and  was  an  eminent  poet.  A  third  Ogden  Hoffman, 
a  Federal  Circuit  judge  in  California,  died  in  1892.  He  is  said  to  have 
left  a  son  who  will  be  a  fourth  Ogden  Hoffman  to  follow  in  the  “  foot¬ 
steps  of  his  lliustrious  predecessors.”  David  Hoffman  (born  1784,  died 
1854),  an  eminent  New  York  lawyer,  was  from  a  Baltimore  family. 
John  T.  Hoffman  (born  1828,  died  1888)  was  made  recorder  in  1858, 
mayor  in  1865,  and  re-elected  governor  of  New  York  in  1870.  Michael 
Hoffman  (born  1788,  died  1848)  served  four  terms  in  Congress,  was  canal 
commissioner,  was  a  member  of  the  New  York  Constitutional  Conven¬ 
tion  of  1846,  and  was  in  1848,  the  naval  officer  of  the  New  York  port. 
Beekman  Verplanck  Hoffman  (born  1779,  died  1834)  was  a  naval  officer 
in  the  war  of  1812. 
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When  a  midshipman  in  1814,  he  was  taken  prisoner  with 
Capt.  Decatnr  on  the  “  President, ”  and  served  under 
him  in  1815  against  the  Barbary  States.  When  he 
resigned  in  1816  to  study  law  with  his  father,  Com. 
Decatur  expressed  regret  at  his  exchanging  “an  honor¬ 
able  profession  for  that  of  lawyer.”  In  1823,  he  was 
made  district-attorney  of  Orange  County,  removed  to 
New  York  City,  was  appointed  to  the  New  York  Legis¬ 
lature,  and,  in  1829,  succeeded  his  partner  as  district- 
attorney  of  New  York  County.  In  1853,  he  was  made 
attorney-general  of  New  York.  He  is  said  to  have  made 
it  a  rule  never  to  spell  prosecutor  as  persecutor. 

A.  Oakey  Hall  says  of  Ogden  Hoffman’s  voice  r1  “It 
could  impressively  denounce,  it  could  strike  a  pathetic 
tremulo,  it  could  lightly  enunciate  wit  or  humor,  rise  to  an 
alto  in  sarcasm,  or  attune  itself  to  the  faintest  of  tender 
tones.  No  one  at  the  New  York  bar  has  been  his  full 
successor  in  the  arts  of  oratory,  or  as  a  nisi  prius  per- 
suadant.”  Perhaps  his  greatest  success  was  in  securing 
the  acquittal  of  Robinson,  charged  with  murdering  Helen 
Jewett  in  a  house  of  ill-fame,  although  “opportunity, 
means  of  access,  motive  and  presence  at  the  scene  of  crime 
through  a  dropped  cloak  and  a  deserted  hatchet — each 
traced  to  his  possession — seemed  to  concur.  But  the 
advocate  pressed  the  theory  of  doubt  and  the  probability  of 
a  jealous  sister  inmate  committing  the  crime  ;  and  then 
he  demonstrated  how  ingeniously  manufactured  evidence 
could  point  suspicion  towards  the  accused.  ”  2  It  is  believed 
that  his  final  illness  was  hastened  by  his  exhausting 
labors  in  the  Parish  will  contest.3 

§  525.  Hungerford. 

William  Hungerford  was  born  in  1788,  and  died  in 
1873.  He  graduated  at  Yale  in  1S09,  was  admitted  to 
the  bar  in  1812,  and  practiced  eight  years  at  East  Haddam, 
with  so  little  income  that  he  had  to  travel  on  foot  in 

1  5  Gr.  Bag,  299.  The  article  is  fronted  with  an  excellent  steel  por¬ 
trait. 

2  Ibid. 


3  See  post,  §  1775. 


attending  the  higher  court  sessions  of  Middlesex  and  New 
London  Counties.  Meanwhile  he  continued  re-reading 
Coke  on  Littleton  and  Fearn  on  Contingent  Remainders, 
and  he  read  Blackstone  through  in  course  thirty  times. 
He  won  fame  in  Watrous  v.  Watrous  in  1820,  and  in 
Mather  v.  Chapman  in  1826.  He  consummated  important 
settlements  of  law  on  insurance,  carriers  and  stock  sub¬ 
scription,1  also  in  the  famous  pear-tree  case  in  1836. 2  He 
represented  Hartford  several  terms  in  the  General 
Assembly.  But  he  seemed  to  care  nothing  for  lame  or 
public  office  ;  and  the  grandeur  of  his  intellect  and  the 
nobility  of  his  character  would  ere  long  he  in  oblivion 
but  for  his  bar  memorial.3 

§  526.  Jared  Ingersoll. 

Jared  Ingersoll  was  born  in  1749,  and  died  in  1822. 
He  studied  law  in  London  and  Paris,  was  U.  S.  district- 
attorney,  and  afterwards  a  judge  of  the  Philadelphia 
district  court.  He  and  A.  J.  Dallas  distinguished  them¬ 
selves  in  their  defense  of  William  Blount,  impeached  by 
the  U.  S.  Senate  in  1797,  for  instigating  the  Creeks  and 
Choctawrs  to  rise  against  the  Spanish.  Mr.  D.  P.  Brown 
tells  us 4  that  “  although  Mr.  Ingersoll’s  sight  was  defect¬ 
ive,  he  generally  took  copious  notes,  but  rarely  attempted 
to  read  them  afterwards.  They  were  taken,  probably, 
for  the  purpose  of  impressing  the  facts  more  deeply  on 
his  mind.  His  favorite  mode  of  preparation  for  an 
argument  was  to  walk  his  room  and  soliloquize,  by 
which  he  succeeded  in  working  himself  into  just  so  much 
warmth  as  was  required  by  the  occasion.” 

§  527.  J.  R.  Ingersoll. 

Joseph  Reed  Ingersoll,  son  of  Jared,  was  born  in  1786, 
and  died  in  1868.  He  was  noted  for  tact  as  a  debater,  and 
for  his  translation  of  Latin  law  tracts.  He  served  many 

1  See  three  cases  specified  in  39  Conn.  609. 

2  Lyman  v.  Hale,  11  Conn.  177. 

3  39  Conn.  605,  616.  And  see  ex-Governor  Hubbard’s  pathetic  words 

therein  on  the  ephemeral  nature  of  lawyers’  fame,  quoted  ante,  this 
chapter.  4  1  Forum,  483. 
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terms  in  Congress,  and  in  1852  was  appointed  by 
President  Fillmore  minister  to  England.  In  the  report 
of  a  murder  case  in  1816, 1  occurs  this  passage  : 
“After  argument  by  J.  R.  Ingersoll,  Rawle  and  Lewis, 
for  the  prisoner,  and  E.  Ingersoll  and  Jared  Ingersoll 
(attorney-general)  for  the  Commonwealth,  the  opinion  of 
the  court  was  delivered  by  Tilghman,  Chief  Justice.” 
The  conviction  was  sustained  ;  the  young  lawyer  was 
beaten  by  his  father  and  the  poet  brother,  Edward.  But 
his  speech  to  the  jurors  was  a  model  one.2  The  exordium 
merits  reproduction  here  :3  — 

“To  you,  who  have  been  State  prisoners  for  the  last 
five  days,  it  must  be  a  subject  of  little  satisfaction  that 
so  many  counsel  are  permitted  to  address  you.  Yet  the 
humane  policy  of  our  laws,  ever  watchful  of  the  treasure 
of  life,  has  surrounded  it  with  all  the  sanctions  that 
human  wisdom  can  devise.  A  stranger  who  has  recently 
arrived  from  the  continent  of  Europe,  where  he  has  been 
accustomed  to  witness  the  comparative  disregard  of  life, 
which  is  exhibited  by  the  tribunals  of  older  countries, 
and  has  now  been  an  attentive  spectator  of  this  scene, 
has  expressed  his  astonishment  and  delight  at  the  op¬ 
portunities  here  afforded  for  the  exculpation  of  inno¬ 
cence,  and  the  complete  and  satisfactory  demonstration 
of  guilt,  that  must  necessarily  precede  conviction.  To 
him  it  was  equally  novel  and  wonderful  that  while  a 
public  officer,  divested  of  the  feelings  of  animosity  which 
might  be  expected  to  influence  the  friends  of  the  deceased, 
alone  conducted  the  prosecution,  the  advocates  of  the 
accused,  without  restriction  of  number  or  limitation  in 
topics  of  discussion,  might  freely  range  over  the  vast 
fields  of  argument,  and  gather  from  every  quarter, 
illustrations  and  inducements,  in  favor  of  him  who  is 
still  presumed  to  be  innocent.  The  momentary  incon- 

1  Com’th  v.  Smith.  2  Serg.  &  R.  300. 

2  See  D.  P.  Brown’s  “  The  Forum,”  Vol.  1,  p.  190. 

8  Richard  Smith  was  charged  with  the  murder  of  Carson,  whose  wife 
Ann  was  charged  as  accessory.  The  reader  will  note  the  ingenuity  of 
drawing  the  jurors  to  extenuate  her  exasperation. 
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venience  which  you  sustain  in  a  painful  separation  from 
your  business  and  families  during  a  long  protracted  trial, 
will  readily  be  reconciled  to  minds  of  a  proper  tone,  by 
the  reflection  that  it  may  save  a  fellow-creature.  .  .  . 

“The  Egyptians,  we  are  told,  in  no  barbarous  age, 
by  way  of  example  to  the  living,  subjected  the  bodies  of 
their  departed  citizens  to  the  ceremonies  of  a  trial ;  and 
exposed  them  to  punishment,  which  was  thus  divested 
of  its  cruelty,  and  excited  scarcely  less  emotion  among 
the  spectators,  than  if  it  had  been  accompanied  by  suf¬ 
fering  to  the  accused.  Among  modern  nations,  and  in 
a  more  enlightened  age,  the  dead  are  respected,  chiefly 
from  regard  to  the  living ;  but  when  the  safety  or  ad¬ 
vantage  of  the  living  is  to  be  promoted,  or  secured  by  a 
free  inquiry  into  the  conduct  of  the  dead,  why  should  it 
not  be  made  ?  History,  which  has  been  termed  philos¬ 
ophy  teaching  by  example,  is  little  else  than  a  long  cata¬ 
logue  of  the  crimes  of  those  who  have  gone  to  their  ac¬ 
count.  A  never-ending  perseverance  in  error  would  be 
the  consequence  of  an  omission  to  detail  them.  And 
posterity,  which  execrates  the  memory  of  a  Jeffries,  no 
less  applauds  the  historian  for  transmitting  it  to  their 
hate,  than  for  recording  in  the  same  enlightened  page 
the  virtues  of  many  of  his  contemporaries.  Shall  that 
shade  of  Carson  be  invoked  to  excite  unwarrantable  feel¬ 
ings  of  indignation  against  a  prisoner  who  can  no  longer 
defend  himself — to  stimulate  the  curses  that  follow  him 
to  his  cell,  and  pursue  him  in  his  melancholy  journeys 
back  again  to  the  bar — to  prompt  the  unmanly  blow — 
and  yet  shall  it  not  be  used  to  allay  the  sensation  it  has 
thus  excited  ?  Shall  none  of  the  transactions  of  his  life 
be  exhibited  except  the  doubtful  penitence  of  his  dying 
hour  ?  Shall  we  be  blinded  to  all  the  errors  of  his  devi¬ 
ous  pilgrimage,  by  an  imaginary  apotheosis  arising  only 
from  the  melancholy  character  of  his  death  ?  No  !  no  ! 
The  body  must  be  dissected  to  ascertain  the  disease  of 
which  it  died — the  character  must  be  scrutinized, 
to  discover  how  far  these  violent  prepossessions  are 
just.” 
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§  527a.  Robert  Ingersoll. 

Robert  Green  Ingersoll  was  born  in  1833.  He  studied 
law  with  his  brother  Eben,  who  was  a  member  of  Con¬ 
gress  from  Illinois.  In  1862,  he  became  colonel  of  the 
11th  Illinois  Cavalry.  He  became  famous  as  an  orator 
in  his  speech  in  the  Republican  convention  of  1876, 
nominating  James  G.  Blaine.  In  1883,  he  was  counsel 
for  the  persons  acquitted  on  the  charge  of  “  Star-Route 
conspiracy.”  He  has  published  many  iconoclastic  anti¬ 
superstition  brochures  ;  notably  “Ghosts,”  in  1879,  and 
“  Some  Mistakes  of  Moses.”  In  1883,  he  published  his 
“  Lectures  Complete.”  He  is  noted  for  witty  repartee. 
In  a  case  in  1887,  involving  the  question  whether  inn¬ 
keepers  in  New  York  City  have  a  right  under  the 
statute  as  to  “  entertainment  '  to  furnish  wine.  etc. ,  to 
their  guests  on  Sunday,  ex- Judge  Noah  Davis  asked 
“Bob”  if  he  supposed  the  “entertainment”  of  stran¬ 
gers  recommended  by  St.  Paul  in  the  New  Testament 
“  because  thereby  some  have  entertained  angels  un¬ 
awares  included  strong  drink.  Col.  Ingersoll  replied 
that  he  didn't  know  about  that,  but  he  knew  that  when 
St.  Paul  came  in  sight  of  Three  Taverns  on  the  way  to 
Rome,  he  “  thanked  God  and  took  courage.”  (He  did  not 
venture  to  say  “Dutch  courage.”) 

§  528.  Inglis. 

John  Inglis  was  born  at  Edinburgh  in  1810.  In 
1852,  he  was  made  solicitor-general,  and  became  dean  of 
the  Faculty  of  Advocates.  In  1867,  he  was  made  lord 
chief  justice  of  Scotland.  In  1857,  he  gained  eminence 
as  an  advocate  in  his  defense  of  Madeline  H.  Smith, 
daughter  of  a  Glasgow  architect,  securing  her  acquittal 
of  the  charge  of  poisoning  Emile  L’Angelier,  a  French¬ 
man  who  had  seduced  her.  In  his  address  to  the  jury, 
he  enlarged  upon  the  absence  of  any  proof  that  on  the 
fatal  night  the  two  had  met.  He  concluded  with  a 
passionate  warning  to  the  jurors  not  to  lift  the  veil  that 
Providence  had  thrown  over  the  mystery,  but  to  leave  it, 


Chap.  VIII. 


LAWYERS. 


443 


if  need  be,  to  that  great  day  of  assize  on  which  the 
secrets  of  all  hearts  should  be  revealed.1 

§  529.  James. 

London  once  had  in  its  Greenwich  suburb  a  famous 
debating  club  known  as  the  Belvidere,  where  discussion 
was  bounded  only  by  the  limits  of  human  speculation  ; 
where  arguments  were  exchanged  with  a  vigor  worthy 
of  John  Milton  and  Claude  Salmasius  ;  and  where  minds 
of  all  fibers  came  into  constant  contact.  Prominent 
therein  at  one  time  was  an  apprentice  of  Scott  Russell, 
the  ship-builder  who,  with  Brunei,  engineered  the  Great 
Eastern.  This  young  man  was  Henry  James,  born  in 
1828.  He  was  admitted  to  the  bar  in  1852,  became 
Queen's  counsel  in  1869,  and  was  made  solicitor-general, 
knighted  and  appointed  attorney-general,  1873.  In  1876, 
before  appointing  Sir  Farrer  Herschel,  Gladstone  offered 
him  the  lord- chancellorship,  but  he  declined  it ;  owing, 
it  is  said,  to  his  dissent  from  the  Home-Rule  policy.  Sir 
Henry  “has  a  singular  facility  in  mastering  and  repro¬ 
ducing  complicated  details,  and  a  keen  insight  into 
character  and  motive  ;  as  a  cross-examiner,  he  is  second 
only  to  Sir  Charles  Russell.”  2 

§  530.  Jekyll. 

Joseph  Jekyll 3  was  born  in  1752,  and  died  in  1838.  In 
1805,  he  was  made  solicitor  to  the  Prince  of  Wales. 
He  was  noted  for  his  talent  for  epigram  and  repartee. 
In  the  course  of  a  trial,  Garrow,  another  barrister,  was 
having  a  difficulty  in  proving,  by  a  witness  who  was  a 
veteran  spinster,  that  a  certain  sum  of  money  had  been 
tendered.  Jekyll  wrote  on  a  slip  of  paper,  and  tossed  it 
over  to  Garrow  : — 

1  See  4  Gr.  Bag,  132. 

2  See  his  portrait,  4  Gr.  Bag,  193. 

3  Not  to  be  confounded  with  Sir  Joseph  Jekyll,  M.  R.,  who  died  in 
1738,  and  who  defended  Henry  Sacheverell,  impeached  by  the  House  of 
Commons  for  libeling  the  Dissenters,  and  suspended  from  preaching  for 
three  years. 
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Garrow,  submit  !  that  tough  old  jade 
Will  never  prove  a  tender  ma(i)de.” 

One  to  whom  Jekyll  had  responded  in  a  pun  versified  it 
as  follows  : — 

“  Serjeant  Raine  was  one  day 
The  counsel  for  Hay, 

In  a  cause  that  for  Appleby  stood, 

Quoth  Jekyll,  the  wit 
I  have  never  heard  yet 
Of  the  rain  that  did  hay  any  good.” 

Coleman,  in  Random  Records,”  tells  us  that  one  day 
in  his  chambers,  Jekyll,  observing  a  squirrel  playing 
treadmill  in  a  wire  cylinder,  exclaimed  :  “  Ah,  poor 
devil,  he  is  going  the  home  circuit  !  ” 

T  hear,  said  somebody  to  Jekyll,  “  that  our  friend 
Smith  the  attorney  is  dead,  and  leaves  very  few  effects.” 
Instantly  Jekyll  replied:  “It  could  scarcely  be  other¬ 
wise,  he  had  so  very  few  causes.” 

§  531.  Johnson. 

Reverdy  Johnson  was  born  in  1796,  and  died  in  1876. 
He  was  noted  for  his  independence  of  party  dictation  and 
foi  statesmanship.  With  Harris  he  reported  seven  vol¬ 
umes  of  Maryland  reports.  In  186S,  he  resigned  as  IT.  S. 
■senator  to  become  minister  to  England.  The  Johnson- 
Olarendon  treaty  to  settle  the  Alabama  claims,  though 
not  ratified  by  the  Senate,  embraced  the  terms  ultimately, 
■and  to  us  favorably,  adopted.  He  was  a  very  industrious 
and  faithful  attorney,  even  to  the  moment  of  his  death 
by  apoplexy  while  awaiting  the  call  of  a  case  in  the 
Court  of  Appeals  at  Annapolis.1 

§  532.  Karslake. 

Sir  John  B.  Karslake  was  born  in  1821,  and  died  in 
1881.  He  was  appointed  solicitor-general  in  1867.  He 
was  noted  for  his  brilliance  as  an  advocate.  He  became 
blind  in  1874  ;  otherwise  he  probably  would  have  attained 

1  See  his  portrait,  3  Gr.  Bag,  817. 
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the  woolsack.  “A  Generation  of  Judges”  tells  that 
after  Karslake  was  out  of  office,  Lord  Cairns  often  con¬ 
sulted  him  as  to  appointments.  One  afternoon  Cairns’ 
secretary  arrived  at  Karslake’s  chambers  when  he  was 
surrounded  by  friends  and  in  the  middle  of  a  tale.  “  The 
chancellor  wants  to  know  what  you  think  of  Bateson  of 
the  Western  Circuit,  ”  asked  the  secretary.  “  Bateson  ?  ” 
said  Karslake,  “  why,  he  was  the  cleverest  man  I  ever 
knew.  I'll  tell  you  why  presently,  but  let  me  finish  this 
story  first.”  He  finished  the  story,  and  then  turning  in 
the  direction  of  his  new  visitor,  said  :  “  Now,  Graham,  I 
will  tell  you  why  I  think  Bateson  the  cleverest  man  I 
ever  knew.”  But  the  secretary  was  gone.  “  Well,” 
said  Karslake,  “  I  will  tell  you  fellows  the  reason  ;  he  was 
the  only  man  that  ever  robbed  me  of  a  fee.  ”  And  he 
told  of  Bateson  s  ingenious  shifts  to  avoid  payment. 
Meanwhile  the  busy  secretary  had  hurried  off  and  re¬ 
ported  :  “  It  is  all  right  about  Bateson  ;  Karslake  says 
he  is  the  cleverest  man  he  ever  knew.”  So  Bateson  was 
made  a  county  court  judge. 

§  532a.  Keble. 

Joseph  Keble  was  born  in  1632,  and  died  in  1710.  He 
was  noted  for  his  industry  as  a  collator  both  of  law  cases 
and  of  sermons.  After  his  admission  to  the  bar  in  1658, 
for  nearly  half  a  century  till  his  death  he  constantly  at¬ 
tended  the  Court  of  King’s  Bench  and  reported  the  de¬ 
cisions.  Among  his  papers  were  found  nearly  4,000 
sermons,  taken  down  during  his  regular  attendance  at 
the  chapel.  Besides  his  three  volumes  of  reports,  he 
published  “A  Table  to  the  Statutes,”  “Assistance  to 
Justices  of  the  Peace,”  and  “  Essays  on  Human  Nature 
and  Human  Actions.” 

§  533.  Levy — “The  Sampson  of  the  Bar.” 

Sampson  Levy  was  born  in  1761,  and  died  in  1831. 
His  career  affords  a  good  example  of  the  money  value 
of  genial  humor  in  a  lawyer  otherwise  of  mediocre 
talents  ;  his  annual  professional  income  for  a  series  of 
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years  averaging  nearly  $7,000.  Another  Philadelphia 
lawyer,  David  P.  Brown,  tells  us  :  “  His  deportment  was 
always  kind  and  courteous,  and  his  manner  of  speaking 
was  so  energetic,  and  his  voice  so  agreeable,  that  the 
uninitiated  considered  him,  to  borrow  a  figure  from  his 
name,  the  very  Sampson  of  the  Bar.  His  off-hand 
speeches  were  perfect  gems ;  they  flashed,  sparkled  and 
corruscated  in  every  direction,  hut  in  that  of  the  cause  ; 
and  sometimes  even  from  his  diffusive  and  erratic  course, 
he  would  for  a  moment  touch  the  essential  points  in  con¬ 
troversy.  This  led  Judge  Washington  once  to  remark 
that  Mr.  Levy  was  the  most  troublesome  speaker  at  the 
bar,  as  in  beating  every  bush  (in  sporting  phrase)  he 
sometimes  started  game  which  he  almost  immediately 
left  for  the  judge  to  hunt  down.” 

§  534.  Levy’s  Metaphors. 

Mr.  Levy  was  fond  of  metaphors,  even  though 
slightly  mixed.  Once  when  a  witness’s  testimony  was 
contradicted  by  an  entry  in  a  Bible,  he  thundered  :  “Be¬ 
hold  here,  gentlemen,  upon  this  holy  volume,  the  enor¬ 
mity  of  this  man’s  offense  stares  you  in  the  face  with 
gigantic  strides.”  Another  case  he  pronounced  “a  hy¬ 
drant,  sucking  into  its  destructive  vortex  all  that  belonged 
to  it.  His  paradoxes  wmre  sometimes  quite  Hibernian  : 
e.  g.,  “  I  read  this  to  amplify  my  remarks  on  the  court, 
to  a  point  ”  (quite  unconscious  of  his  transposition  of  the 
prepositions).  “In  every  well  regulated  society  justice 
is  to  be  dispensed  with  throughout  the  land.  ”  ‘  ‘  Theories 

are  the  shackling,  abstruse  matters  which  are  as  different 
as  possible  from  the  matter  in  hand. ”  “  These  principles 

fix  the  foundation,  upon  which  my  premises  may  fairly 
he  drawn,  to  an  intelligent  court.” 

§  535.  Levy’s  Emergency  Wit. 

He  was  also  noted  for  his  practical  wit  in  an  emer¬ 
gency.  In  1805,  when  the  yellow  fever  was  raging  in 
Philadelphia,  he  was  unable  to  procure  bail  for  a  client 
held  in  $10,000.  He  issued  a  writ  for  the  same  amount 
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against  the  plaintiff,  who,  being  unable  to  get  bail,  was 
also  committed,  and  in  order  to  get  out  himself,  con¬ 
sented  that  the  debtor  be  liberated  without  bail.  Once 
when  asked  by  the  court  what  answer  he  could  give  to 
the  argument  of  the  opposing  counsel  (A.  J.  Dallas), 
Levy  covered  his  retreat  in  this  wise:  “Your Honor, 
Mr.  Dallas  is  not  familiar  with  maritime  law,  and  he  has 
made  some  egregious  mistakes  in  his  views  of  the  case, 
which  I  should  not  like  publicly  to  expose  in  a  crowded 
court-house  ;  but  if  my  learned  friend  will  allow  me  a 
moment’s  private  interview,  I  will  convince  him  of  his 
error.”  They  accordingly  withdrew  into  the  consul¬ 
tation  room,  where  Levy  immediately  abandoned  the 
defense,  and  a  decree  was  entered  against  his  client. 

Being  once  called  upon  to  argue  an  important  case  in 
Gloucester  County,  N.  J.,  he  presented  himself  in  the 
court-house  at  Woodbury,  but  on  rising,  was  accosted  by 
the  judge  :  “Mr.  Levy,  we  know  you  personally  and  by 
reputation,  but  our  rules  forbid  any  gentleman  to  practice 
in  this  State,  unless  he  shall  have  been  formally  admit¬ 
ted.”  “I  beg  your  pardon,”  responded  Levy,  “I  was 
not  aware  of  it,  but  by  way  of  mending  the  matter,  I 
will  ask  some  of  my  learned  brethren  here  to  move  for 
my  admission  at  once.”  “  But  before  any  one  can  move 
your  admission,”  said  the  judge,  “it  is  necessary  that 
you  be  examined  by  the  court,  that  they  may  satisfy 
themselves  as  to  your  competency.”  “Certainly,”  said 
Levy,  “  by  all  means  ;  I  am  perfectly  ready  to  submit  to 
your  rule,  with  one  proviso,  that  seems  to  me  to  be  per¬ 
fectly  reasonable,  which  is  this,  that  I  shall  first  be  allowed 
to  examine  the  court,  in  order  that  I  may  ascertain 
whether  they  are  competent  to  examine  me.” 

Chief  Justice  Tilghman  once  turned  to  him  upon  an 
argument  before  the  Supreme  Court,  and  mildly  said  : 

‘  ‘  Mr.  Levy,  you  are  not  reading  the  opinion  of  the  court, 
but  the  argument  of  the  counsel.”  “  I  know  that,”  an¬ 
swered  Levy,  “I  read  the  argument  of  counsel  (may  it 
please  your  Honor),  because  it  is  generally  the  best  part 
of  the  case.”  “You  need  notread  the  book  you  have 
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cited,”  said  Judge  Barnes,  “  I  know  all  about  it.”  “  If,”1 
said  Levy,  closing  the  book,  “  you  know  all  about  it,  now 
tell  me,  if  you  please,  what  it  is,  and  what  use  I  am 
about  to  make  of  it.”  Levy  was  a  fellow  of  infinite  jest. 
When  employed  in  a  case  against  the  African  Methodist 
Church,  upon  the  defendant  calling  a  single  white  man 
to  testify,  he  told  the  jury  this  “  was  craftily  done  for 
no  other  purpose  than  to  give  a  color  to  the  defense.” 
Baize  Newcomb  was  a  profound  lawyer,  but  so  remark¬ 
ably  slow  and  sure,  as  often  to  seem  a  standing  reproach 
to  the  dashing  style  of  Levy.  One  day  Levy  said  of 
him:  “Brother  Newcomb  is  like  a  land  terrapin;  he 
won’t  move  unless  you  put  a  coal  of  fire  on  his  back.  ”  1 

§  536.  Lieber’s  Adventurous  Life. 

Francis  Lieber  was  born  in  Berlin,  Germany,  in  1800, 
and  died  in  New  York,  in  1872.  He  fought  in  the  Prus¬ 
sian  army  at  Ligny  and  Waterloo,  and  was  severely 
wounded  in  the  assault  of  Namur.  He  afterwards 
entered  the  gymnasium  at  Berlin,  but  was  arrested  as  a 
Liberal,  and  after  several  months’  imprisonment,  was 
discharged  without  a  trial,  but  was  prohibited  from  study¬ 
ing  in  the  German  universities.  He  went  to  Dresden, 
and  afterwards  participated  in  the  Greek  revolution.  In 
1823,  while  at  Rome,  a  tutor  in  the  family  of  Niebuhr, 
then  Prussian  ambassador,  he  wrote  in  German,  “The 
German  Anacharsis,”  giving  his  experience  in  Greece, 
etc.  Under  the  king  s  promise  of  protection,  he  returned 
home  and  went  to  the  University  of  Halle,  but  was 
again  imprisoned  at  Ivopenick.  On  his  release  (effected 
through  Niebuhr’s  influence),  lie  published,  under  the 
pen-name  of  “Franz  Arnold,”  a  volume  of  poems  en¬ 
titled  “  Weinund  Wonne-Lieder.”.  Persecution  continu¬ 
ing,  he  fled  to  England  in  1825,  and  to  the  United  States 
in  1827.  He  lectured  on  history  and  politics  in  the  large 
cities,  and  at  Boston  edited  the  Encyclopaedia  Americana. 
In  1833,  the  trustees  of  Girard  College  employed  him  to 
form  a  plan  of  education,  etc.  In  1835,  he  became  pro- 

1  See  episode  of  Levy’s  palm-catching  fee,  post,  §  689. 
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fessor  of  history  and  political  economy  in  the  University 
of  South  Carolina,  Columbia,  remaining  until  1856,  when 
he  was  appointed  to  the  like  chair  in  Columbia  College, 
Uew  York.  During  the  war,  he  was  of  great  service  ; 
his  “Instruction  for  the  Government  of  the  United 
States  Armies  in  the  Field”  (Washington,  1863)  being 
promulgated  in  general  orders.  His  “Guerilla  Parties 
considered  with  Reference  to  the  Law  and  Usages  of 
War  ”  was  often  quoted  in  Europe  during  the  Franco- 
German  war.  He  was  a  profound  and  prolific  political 
writer.1 

Prof.  T.  W.  Dwight,  in  his  excellent  article  on  Colum¬ 
bia  College  Law  School,2  tells  us  Dr.  Lieber  was  fond  of 
legal  maxims,  especially  the  one  of  the  civil  law  upon 
the  relation  between  rights  and  duties  :  “  Nullum  jus 

sine  officio;  nullum  officium  sine  jure.”  “He  would 
sometimes  print  these  in  large  type,  and  surround  them 
with  gilt  frames  and  present  them  to  friends,  to  be  hung 
up  for  constant  recognition  in  offices  and  libraries.” 

His  face,  except  for  its  far  superior  thoughtful  and  in¬ 
genuous  expression,  bore  a  striking  resemblance  to  that 
of  his  old  enemy,  Napoleon  Bonaparte.  The  writer  once 
showed  to  a  Yankee  friend  the  picture  of  Dr.  Lieber,8  and 
concealing  the  name  and  surrounding  text,  requested 
him  to  guess:  “Who’s  that?”  “That?  Why,  that’s 
Napoleon  Bonaparte  back  from  Purgatory  reformed.” 

§  537.  Abraham  Lincoln. 

In  the  category  of  “  curious  lawyers”  falls  Abraham 
Lincoln, — he  was  so  good  and  ingenuous.  If  the  reader 
will  take  up  the  seventeenth  volume  of  reports  of  the 
Illinois  Supreme  Court,  and  turn  to  page  291 ,  beginning 
at  the  running  title,  his  or  her  eye  will  meet  something 
which  may  not  have  to  wait  until  a.  d.  1955  to  “  get  a 
photo.”  4 

1  The  very  list  of  his  writings  is  suggestive  of  his  great  intellectual 
powers.  See  his  Life  and  Letters,  edited  by  T.  S.  Perry,  Boston,  1882. 

2 1  Gr.  Bag,  141.  8  Id.  at  p.  155. 

4  The  opinion  of  Chief  Justice  Scates  covers  six  pages,  and  that  of 
Justice  Skinner  (concurring)  two  pages.  The  report  ends  “  Judgment 
reversed." 
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DECEMBER  TERM,  1855.  291 

The  Illinois  Central  Railroad  Company  v.  The  County  of  McLean. 

The  Illinois  Central  Railroad  Company,  Appellant, 
v.  The  County  of  McLean  and  George  Parke, 
Sheriff,  &c.,  Appellees. 

APPEAL  FROM  McLEAN. 

It  Is  within  the  constitutional  power  of  the  legislature  to  exempt  property  from 
taxation,  or  to  commute  the  general  rate  for  a  fixed  sum. 

The  provisions  in  the  charter  of  the  Illinois  Central  Railroad  Company,  exempting 
its  property  from  taxation,  upon  the  payment  of  a  certain  proportion  of  its  earn¬ 
ings,  are  constitutional. 

This  is  a  suit  in  chancery,  from  McLean  comity,  to  enjoin  the 
collection  of  a  tax  assessed  by  the  county  assessor  of  McLean 
county,  upon  the  money  and  property  of  the  Illinois  Central 
Railroad  Company.  It  comes  to  this  court  by  appeal  from  a 
decree  of  dismissal,  entered  pro  forma.  The  decree  contains 
a  stipulation,  that  the  only  question  to  be  made  in  the  Supreme 
Court  is,  whether  the  property  and  franchises,  attempted  to  be 
taxed  by  the  defendants,  or  any  part  of  them  is,  in  law,  liable 
to  county  taxation.  In  case  of  reversal  of  the  decree  of  the 
Circuit  Court,  the  injunction  is  to  be  made  perpetual. 

M.  Brayman,  J.  F.  Joy  and  A.  Lincoln,  for  Appellant. 

S.  T.  Logan,  and  Stuart  and  Edwards,  for  Appellees. 

Scates,  C.  J.  The  question  is  one  of  the  power  of  the  legis¬ 
lature,  under  the  second  section  of  the  ninth  article  of  the  pres¬ 
ent  constitution,  to  exempt,  or  rather  to  commute,  by  payment 
of  a  gross  sum,  to  be  ascertained  by  a  fixed  rule  of  computation, 
the  property  of  the  corporation  from  the  payment  of  any  portion 
of  the  taxes  authorized  to  be  levied  for  county  purposes.  It  is 
contended  that  the  power  is  restricted  to  a  rule  of  “  uniformity ,” 
that  will  compel  every  owner  to  pay  his  due  “ proportion"  ac¬ 
cording  to  the  “  value  ”  of  his  “property”  This  is  doubtless  the 
general  rule  intended  to  be  laid  down,  and  is  well  and  clearly 
repeated  in  other  words,  in  the  fifth  section  of  the  same  article; 
and  we  must  consider  all  the  provisions  of  the  constitution  to¬ 
gether,  in  laying  down  the  rule. 

The  policy  adopted  in  taxation  has  always  been  one  of  great 
delicacy  in  its  exercise  and  discriminations,  and  the  power  one 
of  vital  interest  to  all  governments,  of  whatever  form ;  and  we 
have  not  been  wanting,  in  the  examination  and  discussion,  in 
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The  Chicago  Legal  News1  tells  us  :  “  The  railroad 

company  owned  nearly  two  millions  of  acres  of  land,  and 
the  road  passed  through  twenty- six  counties,  so  that, 
had  the  decision  been  adverse  to  the  company,  a  half 
million  of  dollars  put  at  interest  would  scarcely  have 
paid  the  taxes.  Pending  payment  of  his  fee,  Mr.  Lin¬ 
coln  wrote  the  following  query,  the  affirmation  of  which 
embodies  the  practical  rule  which  governed  his  attorney 
fees  : 

‘  ‘  ‘  Are  or  are  not  the  amount  of  labor,  the  doubtful¬ 
ness  and  difficulty  of  the  question,  the  degree  of  success 
in  the  result,  and  the  amount  of  pecuniary  interest  in¬ 
volved  not  merely  in  the  particular  case,  but  covered 
by  the  principle  decided,  and  thereby  secured  to  the 
client,  all  proper  elements,  by  the  custom  of  the  pro¬ 
fession  to  consider  in  determining  what  is  a  reasonable 
fee  in  a  given  case  V  ” 

As  to  the  actual  amount  of  his  fee  therein,  his  landed 
present  to  his  stepmother,  etc.,  every  reader  of  his  biog¬ 
raphies  is  familiar.  So  also  are  too  familiar  for  re¬ 
petition  here  his  biographers’  illustrations  of  his  aptness 
at  off-hand  simile  before  a  jury  :  e.  g.,  in  the  case  of  the 
rival  claimants  of  a  colt,  as  to  preponderance  of  testi¬ 
mony, — .“  that  side  on  which  you  would  bet  afour-pence- 
ha’ -penny.”  On  entering  upon  the  presidential  task  of 
appointments,  etc.,  he  remarked  :  “  I  am  like  a  man 
letting  rooms  in  one  end  of  his  house  when  the  other  end 
is  on  fire.” 

It  has  been  said  that  Mr.  Lincoln  once  remarked  : 
“  In  the  course  of  my  law  reading  I  constantly  came 
upon  the  word  ‘  demonstrate.  ’  I  said  to  myself,  ‘  What 
do  I  mean  when  I  demonstrate,  more  than  when  I  reason 
or  prove  ?  ’  I  consulted  all  the  dictionaries  and  books  of 
reference  I  could  find,  but  with  no  better  results.  You 
might  just  as  well  have  defined  blue  to  a  blind  man.  At 
last  I  said  to  myself  :  '  Lincoln,  you  can  never  make 
a  lawyer  of  yourself.’  I  left  my  situation  in  Spring- 
field,  went  home  to  my  father’s  house  and  stayed  there 

i  Vol.  3,  p.  100,  1870. 
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until  I  could  give  any  proposition  in  the  six  books  of 
Euclid.  I  found  out  what  ‘  demonstrate  ’  meant,  and 
went  back  to  my  law  studies.” 

§  538.  Lincoln  as  a  Trial  Lawyer. 

Leonard  Swett 1  gives  this  estimate  of  President  Lin¬ 
coln’s  legal  powers  :  “As  a  trial  lawyer  he  had  few 
equals  and  no  superiors.  He  was  as  hard  a  man  to  beat 
in  a  closely  contested  case  as  I  have  ever  met.  He  was 
wise  in  knowing  what  to  attempt  and  what  to  let  alone. 
He  was  fair  to  the  court,  the  jury,  and  his  adversary  ; 
but  candor  compels  me  to  say  that  he  by  practice  learned 
there  was  power  in  this.  He  was  candid  and  he  was 
fair  ;  but  he  knew  how  to  make  just  the  most  of 
this.  As  he  entered  the  trial  where  most  lawyers 
‘  object,’  he  would  say  he  ‘reckoned’  it  would  be 
fair  to  let  this  in  or  that ;  and  sometimes,  when  his 
adversary  could  not  prove  what  Mr.  Lincoln  knew  to 
be  the  truth,  he  would  say  he  reckoned  it  would  be  fair  to 
admit  the  truth  to  be  so  and  so.  When  he  did  object  to  the 
court,  after  he  heard  his  objection  answered,  he  would 
often  say  :  ‘  Well,  I  reckon  I  must  be  wrong.’  Now 

about  the  time  he  had  practiced  this  three-quarters 
through  a  case,  if  his  adversary  didn’t  understand  him, 
he  would  wake  up  in  a  few  minutes,  finding  that  he  had 
feaied  the  Greeks  too  late,  and  wake  up  to  find  himself 
beat.  He  was  as  wise  as  a  serpent  in  the  trial  of  a  cause, 
but  I  tell  you  I  have  got  too  many  scars  from  his  blows 
to  certify  that  he  was  harmless  as  a  dove.  When  the 
whole  thing  is  unraveled,  the  adversary  begins  to  see 
that  what  he  was  so  blindly  giving  away  was  simply 
what  he  couldn’t  get  and  keep.  By  giving  away  six  points 
and  carrying  the  seventh,  he  carried  his  case,  and,  the 
whole  case  hanging  on  the  seventh,  he  traded  everything 
off  which  would  give  him  the  least  aid  in  carrying* 
that.”  '  S 

When  the  trial  of  young  Armstrong  was  more  than 
1  (18i6?)  13  Alb.  L.  J.  421.  See  “  Swett,” post. 
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half  through,  his  mother  feared  that  Lincoln  was  yield¬ 
ing  the  case.  Lincoln  secured  the  acquittal  by  confront¬ 
ing  with  the  almanac  the  witness  who  swore  that  he  saw 
the  shooting  by  moonlight.  The  night  was  murky,  and 
the  moon  did  not  rise  until  three  hours  afterwards. 

The  magnanimity  of  both  Lincoln  and  Stanton  was 
notably  demonstrated  in  the  patent  case  in  1858. 1  Dr. 
Holland  tells,2  that  once  believing  his  client  to  be  in  the 
wrong,  Lincoln  refused  to  sum  up.  His  associate,  how¬ 
ever,  did  so  and  obtained  a  favorable  verdict.  Lincoln 
refused  to  touch  any  of  the  $900  fee. 

§  539.  R.  T.  Lincoln. 

Pobert  Todd  Lincoln  was  born  in  1844,  graduated  at 
Harvard  College  in  1860,  resigned  work  in  Harvard 
Law  School  in  1865  to  become  assistant  adjustant-general 
on  Gen.  Grant’s  staff  ,  and  was  admitted  to  the  Illinois  bar 
in  1867.  He  was  appointed  secretary  of  war  under 
Garfield  in  1880,  and  retained  by  Arthur.  President 
Harrison  appointed  him  minister  to  England.  He  is 
reputed  to  have  inherited  the  traits  of  his  father,  Presi¬ 
dent  Abraham  Lincoln.  He  sacrificed  his  own  business 
interests  to  become  supervisor  of  the  town  of  South 
Chicago,  and  straightened  out  its  almost  hopeless  financial 
tangle.  He  achieved  good  repute  as  a  lawyer  by  his  tact 
and  integrity  in  settling  the  Newberry  estate,  distribut¬ 
ing  $5,000,000  among  heirs  reaching  into  the  third  gener¬ 
ation,  all  complicated  by  the  fact  that  the  testator’s  wife 
had  a  life  estate,  during  which  the  heirs  had  sold, 
assigned  and  mortgaged  their  contingent  interests  in 
every  conceivable  method. 

And  not  only  his  father’s  conscientiousness  but  also 
his  wit  and  humor.  In  trying  a  suit  against  one  Windet, 
a  man  hopelessly  insolvent  but  garrulous  on  his  big 
schemes,  he  happened  to  address  the  defendant,  accenting 
the  first  syllable.  The  gentleman  corrected  him,  saying, 
* 1  Mr.  Windet,  if  you  please,  sir,  Mr.  Windet,”  accenting 


1  See  6  Gr.  Bag,  268. 


2  Life  of  Lincoln,  78. 
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the  last  syllable.  Mr.  Lincoln  quietly  replied  :  “I  beg 
your  pardon,  sir  ;  but  I  think  that  I  am  to  be  excused 
for  not  knowing  whether  to  associate  more  of  wind  or 
of  debt  with  you.” 

§  540.  Lockwood- Jessup— Early  Career. 

Perhaps  the  ablest  real-estate  lawyer — perhaps  one  of 
the  ablest  “  all-around  ”  lawyers — that  ever  argued  a  case 
in  the  Supreme  Court  of  the  United  States,  was  the 
erratic  Rufus  A.  Lockwood,  counsel  for  the  plaintiff  in 
error  in  a  case  involving  the  title  under  an  alcalde  grant 
to  a  water  lot  in  San  Francisco,  argued  in  1856. 1  His 
professional  career  was  full  of  dramatic  vicissitudes, 
and  is  very  instructive  ;  but  our  limits  admit  only  a 
rapid  retrospect  thereof.  Halleck’s  description  of  Red 
Jacket  was  once  applied  to  him  : 

“  And  underneath  that  face  like  summer  ocean’s, 

Its  lip  as  moveless  and  its  cheek  as  clear, 

Slumbers  a  whirlwind  of  the  earth’s  emotions— 

Love,  hatred,  pride,  hope,  sorrow,— all  save  fear.” 


Lockwood  was  born  in  1811,  at  Stamford,  Connecticut. 
His  tiue  name  was  Jonathan  A.  Jessup.  AYhen  eighteen 
years  old,  he  was  a  very  proficient  student  in  the  junior 
class  in  Yale  College.  Without  consent  and  with  no  ex¬ 
planation,  he  left  college,  and  enlisted  on  a  man-of-war. 
Becoming  outraged  at  the  flogging  of  a  messmate  for  a 
trivial  fault,  he  deserted  at  Hew  A  ork,  changing  his 
name  to  Lockwood,  his  mother’s  family  name.  He 
worked  Ins  way  to  Buffalo  on  an  Erie  canal  boat,  and 
thence  on  a  schooner  to  the  village  of  Chicago,  where 
he  arrived  in  1830,  bareheaded,  barefooted,  penniless 
and  friendless.  He  fell  in  with  a  farmer  from  Romney, 
Indiana,  who  hired  him  to  go  there  and  teach  school! 
Quarreling  with  his  patrons,  he  abruptly  deserted  his 
post,  and  crossing  the  prairie  between  Romney  and  Rob- 


1  Field  V.  Seabury,  19  How.  323. 
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Roy,  lost  his  way,  froze  his  hands  and  feet,  and  was  laid 
up  for  the  rest  of  the  winter.1 

§  541.  Struggles  at  Thorntown. 

He  studied  medicine  hut  soon  changed  to  law,  borrow¬ 
ing  a  Blackstone  and  almost  committing  it  to  memory. 
He  went  to  Crawfordsville  and  opened  a  school,  but  got 
into  a  newspaper  quarrel  with  a  rival  schoolmaster,  quit 
this,  went  to  Thorntown,  a  new  settlement  in  Boone 
County,  and  started  in  the  practice  of  the  law.  His  first 
appearance  was  as  a  defendant  in  his  own  case,  for  he 
had  married  when  penniless,  and  his  landlord  sued  him 
for  rent.  He  pleaded  in  set-off  an  unpaid  tuition  bill,  but 
judgment  went  against  him.  He  was  unable  to  give  an 
appeal  bond,  and  the  bed  he  and  his  wife  slept  on  was 
sold  by  a  constable  for  less  than  ten  dollars.  He  de¬ 
nounced  this  legal  outrage  in  such  scathing  terms,  that 
the  creditor  became  his  lifelong  enemy  ;  having,  as  will 
presently  be  seen,  an  unexpected  revenge  at  New 
Orleans. 

His  second  case  he  was  fortunate  in  losing,  for  it  was 
appealed  to  the  Supreme  Court,  and  laboriously  and 
brilliantly  won, — an  action  for  false  imprisonment. 2  But 
his  unsociable  habits  and  his  uncouth  manners  made  him 
unpopular,  and  he  was  refused  credit  at  the  store.  He 
subsisted  on  potatoes  roasted  in  ashes.  He  was  a  marvel 
of  mental  and  physical  fortitude.  Albert  S.  White,  a 
lawyer  at  Lafayette,  had  listened  to  his  argument  at 
Indianapolis,  and  invited  him  to  become  his  partner. 
He  accepted,  and  removed  to  Lafayette  in  1836. 

§  542.  At  Lafayette— Frank- Woods  Homicide. 

A  small  wager  on  the  vote  of  New  York  City  in  the 

1  Rob  Roy  McGregor  ;  Lockwood  Jessup  : — 

“  His  soul,  like  bark  with  rudder  lost, 

On  passion's  changeful  tide  was  tost.” 

It  reminds  also  of  Scott’s  Rokeby 

“  No  pale  gradations  quench  his  ray. 

No  twilight  dews  his  wrath  allay. 

2  Poulk  v.  Slocum,  3  Blackf.  (Ind.)  421. 
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presidential  election  of  that  year  was  won  by  J.  H.  W. 
Frank,  the  young  editor  of  a  democratic  pajier,  from 
John  Woods,  a  merchant  of  high  social  position. 
Woods  accused  Frank  of  being  already  in  possession  of 
the  returns,  and  was  killed  by  Frank  stabbing  him  with 
a  pocket  knife.  Of  the  counsel  employed  on  the  trial 
of  Frank  for  the  homicide  (if  including  Lockwood’s 
partner,  White),  four  afterwards  represented  Indiana  in 
the  United  States  Senate  ;  namely,  Ilenry.  S.  Lane  for 
the  prosecution,  and  John  Pettit  and  Edward  A.  Han- 
nagan  assisting  White  and  Lockwood  for  the  defense, 
and  White.  Lockwood’s  speech  was  nine  hours  long. 
Thereof  it  is  recorded  that  ‘  ‘  he  poured  the  gall  of  years 
of  bitterness  into  his  denunciation  of  the  ‘  society  ’  that 
demanded  and  the  clique  that  had  contributed  money  to 
secure  a  conviction.  His  statement  of  the  law  was  clear 
and  exhaustive,  raising  the  distinctions  between  murder, 
manslaughter  and  excusable  and  justifiable  homicide, 
v  it h  metaphysical  stability  and  mathematical  precision.  ”  * 
Frank  was  acquitted. 

Although  thus,  at  twenty-six  years  old,  lifted  from 
neglect  into  the  full  blaze  of  applause,  Lockwood  worked 
hard,  especially  upon  cases  involving  unsettled  land  titles 
in  Indiana,  and  unfortunately  went  into  land  transac¬ 
tions  which  in  the  following  revulsion  involved  him  in 
debt  beyond  immediate  ability  to  pay.  In  1842  he 
raised  what  money  he  could,  deposited  nearly  all  of  it  in 
bank  for  the  benefit  of  his  creditors,  placed  his  son  at  a 
Catholic  school  at  Vincennes,  and  disappeared  without 
informing  his  family  of  his  whereabouts  or  intentions. 

§  543.  In  Mexico  and  Louisiana. 

He  went  to  the  city  of  Mexico,  was  attacked  with 
rheumatism,  went  by  caravan  to  Vera  Cruz,  arrived 
there  with  only  two  dollars  in  his  pocket,  staked  it  at 
monte,  won  fifty  dollars,  went  to  New  Orleans  and 
thence  to  Nachitoches,  where  a  cousin  resided,  changed 
his  name  back  to  Jessup,  practiced  law  there  a  year,  re- 

1  1  Alb.  L.  J.  467. 
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turned  to  New  Orleans  to  apply  for  admission  into  the 
higher  courts,  passed  his  examination  successfully, 
entered  the  court-room  to  take  the  oath,  and  accidentally 
saw  present  his  old  Tliorntown  enemy  who  had  robbed 
him  of  his  only  bed.  Dreading  exposure  of  his  changed 
name,  he  quitted  the  room.  He  met  Sam  Judah,  an  In¬ 
diana  lawyer,  and  tried  in  vain  to  borrow  of  him  twenty 
dollars  to  redeem  his  trunk,  Sam  having  only  ten  dollars. 
Thereupon  he  enlisted  as  a  common  soldier  in  the  U.  S. 
army,  paid  his  lodging-bill  with  the  bonus,  and  was  sent 
to  his  regiment  in  the  Arkansas  country.  His  friend 
Hannagan,  now  in  the  U.  S.  Senate,  heard  (possibly 
through  Judah)  of  the  desperate  enlistment,  and  obtain¬ 
ing  from  President  Tyler  an  order  for  his  discharge,  sent 
it  to  him  with  a  hundred  dollars,  and  earnestly  entreated 
him  to  go  home  to  his  family.  Lockwood  afterwards 
repaid  this  gift  by  a  present  of  $10,000. 

I 

§  544.  Back  to  Indiana— Holloway. 

He  returned  to  Lafayette,  and  found  that  during  his 
three  years’  absence,  his  wild  lands  had  sufficiently  ad¬ 
vanced  in  value  to  relieve  him  from  debt.  He  resumed  his 
profession,  working  day  and  night.  Whether  (as  enemies 
alleged)  he  ever  resorted  to  the  stimulus  of  brandy, 
opium  or  tincture  of  cantharides,  the  writer  cannot 
affirm.  One  Holloway,  who  had  been  a  commissioner  of 
patents,  employed  Lockwood  on  some  law  work,  but  re¬ 
fused  to  pay  for  it,  on  the  ground  that  the  bill  was  ex¬ 
orbitant.  Lockwood  sued  him,  recovered  judgment  for 
the  full  amount,  and  then  remitted  the  judgment  with  the 
assurance  that  he  would  take  his  pay  in  some  other  man¬ 
ner.  Soon  afterward  a  death-bed  will  wherein  Holloway 
was  named  as  legatee  was  contested,  and  Lockwood 
pitched  into  the  fray  with  all  his  might.  His  argument 
was  three  days  long.  When  the  jury  in  Hill  v.  Holloway 
returned  a  verdict  sustaining  the  will,  Lockwood  struck 
the  table  with  his  clenched  fist,  and  swore  he  would  never 
practice  again  in  that  court.  He  never  did.  This  was 
about  1849. 
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§  545.  Lockwood  in  California. 

His  friend  E.  L.  Beard  was  preparing  to  go  to  Cali¬ 
fornia  on  a  liquor-peddling  venture  among  the  miners, 
and  he  consented  to  Lockwood’s  joining  him.  Lockwood 
declined  to  go  through  Mexico  with  him,  and  took  pas¬ 
sage  around  Cape  Horn.  They  had  provided  themselves 
each  with  a  bugle  of  the  same  key-note,  in  order  to  find 
each  other  in  case  they  should  get  lost  in  the  wilderness 
of  California.  Some  months  after  Beard’s  arrival,  when 
at  the  Mission  of  San  Jose,  he  heard  the  bugle,  answered 
the  call,  and  met  Lockwood,  who  was  covex’ed  with  mud, 
had  a  gun  on  his  shoulder,  and  knife  and  pistols  in  belt. 
He  had  suffered  from  scurvy  during  the  voyage,  had 
arrived  at  San  Francisco,  had  started  for  the  Mission,  had 
landed  from  a  whale-boat  with  one  companion,  had  got 
lost  in  trying  to  take  a  short  cut  through  the  swamps, 
had  been  out  all  night,  was  chilled,  famished  and 
sick. 

On  recovery,  he  returned  to  San  Francisco,  and  en¬ 
gaged  as  a  generally  useful  office-boy  and  clerk  in  a  law 
office.  At  the  end  of  his  term  he  gave  his  employer  his 
opinion  of  him,  more  emphatic  than  polite.  He  then 
went  into  a  law  partnership  with  two  men,  but  upon  the 
first  division  of  profits,  quarreled  with  them  over  some 
State  scrip,  tore  up  the  share  offered  him  and  abruptly 
departed.  He  gambled  himself  penniless,  and  went  to 
work  as  a  common  laborer,  coaling  steamers  or  doing 
anything  else  that  was  honest.  A  real-estate  operator 
found  him,  and  employed  him  on  daily  wages  in  an  im¬ 
portant  suit  which  he  won . 

§  546.  San  Francisco  Water-lots  Litigation. 

In  1851,  Mr.  Palmer,  of  the  firm  of  Palmer,  Cook  & 
Co.,  while  casting  about  for  the  ablest  lawyer  in  Cali¬ 
fornia  to  conduct  a  test  case,  involving  certain  water-lot 
titles,  asked  the  advice  of  Judge  H.  and  General  McD., 
handing  each  a  slip  torn  from  the  margin  of  a  newspaper. 
Both  independently  wrote  the  same  name,  that  of  Kufus 
A.  Lockwood,  whom  they  had  heard  argue  the  land  suit 
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just  mentioned.  Mr.  Palmer  searched  him  out,  and  gives 
an  amusing  account  of  their  first  interview  : — 

“I  found  Lockwood  in  an  unfurnished  office,  appar¬ 
ently  absorbed  in  a  black-letter  looking  law  book.  I  intro¬ 
duced  myself  and  told  him  the  case  in  which  I  wished  to 
employ  him.  There  was  no  need  to  go  into  details,  as 
the  case  was  well  known  by  its  title,  having  been  freely 
discussed  b}r  the  newspapers.  Lockwood,  scarcely  looking 
up  from  his  book,  said  :  ‘  I  don’t  think  you  have  got  any 
case.’  Piqued  by  his  abruptness,  I  answered  :  ‘  When 
you  have  given  the  matter  as  much  attention  as  I  have, 
perhaps  you  will  be  of  a  different  opinion.’  ‘  If  you  will 
come  to-morrow  morning,’  he  replied,  ‘  I  will  give  you  a 
final  answer.’  When  I  went  back,  he  was  in  the  same 
position.  It  did  not  seem  to  me  that  he  had  moved  or 
turned  a  leaf  of  the  volume  before  him.  Without  ad¬ 
dressing  a  word  directly  to  me,  except  to  acknowledge, 
he  said,  as  if  measuredly  reading  aloud  to  himself, 
‘A  conveyance  that  is  void  is  void  forever.’  Not  relish¬ 
ing  that  application  of  the  law  and  nettled  by  his  man¬ 
ner,  I  remarked  that  the  counsel  for  the  other  side  would 
probably  be  able  to  find  that  principle  without  his  assist¬ 
ance.  Without  heeding  my  interruption,  he  went  on 
in  the  same  measured  manner.  £  But  the  sovereign 
power,  by  a  sovereign  act,  may  give  validity  to  the  terms 
of  a  conveyance  that  is  void.’  I  saw  his  meaning  and 
importance  as  by  a  flash  of  lightning,  and  applying  it  to 
the  case,  exclaimed  :  £  Then  an  act  of  the  legislature  may 
refer  to  a  void  deed  for  a  description  of  lands  ;  and  it  is 
the  law  which  conveys  the  title,  not  the  deed.  ’  ‘  Precisely 

so,’  he  answered.  ‘I  will  take  your  case  and  will 
win  it.’ 

“  From  the  moment  he  announced  his  position,  I  felt 
that  he  would  win  it ;  but  when  the  case  was  coming  on 
for  trial  I  was  amazed  and  terrified  by  the  quantity  of 
brandv  he  drank.  I  remonstrated  to  no  purpose.  Out¬ 
side  the  court-room  he  became  dull  and  stolid.  Within, 
on  trial,  he  was  luminous  and  ready  upon  every  proposi¬ 
tion  ;  and  I  was  constantly  asking  myself,  ‘  How  long  can 
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lie  hold  out  ?  The  case  was  on  trial  several  days.  Four 
lawyers  as  able  as  any  in  the  State  were  on  the  other 
side  ;  and  I  do  not  remember  a  single  instance  in  which 
Lockwood  was  taken  at  a  disadvantage,  either  in  argu¬ 
ment,  authority  or  repartee.  I  recall  one  passage  between 
him  and  Isaac  E.  Holmes.  Lockwood  had  quoted  law 
to  the  effect,  I  think,  that  under  certain  conditions,  an 
easement  might  be  extinguished  by  a  change  of  the  fee. 
Holmes  interrupted  him— ‘Do you  state  that  as  law,  Mr.' 
Lockwood?’  ‘ Yes,’  replied  Lockwood  (his  manner  for 
the  moment  slow,  almost  to  drawling),  ‘  I  state  it  as  law, 
and  I  have  tried  and  gained  an  important  case  upon  that 
principle.’  Holmes  retorted,  ‘  That  case  has  not  been  re- 
poi ted,  I  fancy.  It  is  not  in  the  books,  is  it  ?  It  is 
Hoosier  law,  I  presume.’  ‘  No,  sir,’  rejoined  Lockwood, 

4  the  case  is  not  in  the  books  which  the  gentleman  has 
read.  It  was  tried  before  an  Indiana  court,  at  an 
Indiana  bar  a  court  and  bar  on  which  the  gentleman’s 
transcendent  ability  would  reflect  no  credit.’  ” 

Lockwood  held  out  and  won  the  suit.  Palmer,  Cook 
&  Co.  immediately  retained  him  as  general  counsel, 
with  munificent  compensation.  In  1S53,  however,  lie 
got  vexed  over  losses  at  gambling,  and  precipitately  de¬ 
termined  to  go  to  Australia.  In  vain  did  Mr.  Beard  and 
other  friends  try  to  dissuade  him.  He  said  he  would  get 
away  from  loose  codes  into  precise  English  common  law. 

§  547.  Lockwood  in  Australia. 

Arrived  at  Sydney,  he  set  out  to  walk  through  the 
then  desert  wilderness  to  Melbourne.  He  got  employed 
as  a  law  clerk,  but  was  soon  discharged  for  refusing  to 
copy  into  a  brief  a  paragraph  which  he  said  was  not  law 
He  rushed  away  into  the  interior  to  a  lonely  ranch,  and 
nred  out  at  herding  sheep.  He  seems  to  have  done  this 
as  a  sort  of  Prodigal-Son  penance  ;  for  he  afterwards 
said  to  a  friend  :  “  I  knew  you  thought  I  was  crazy,  but 
1  was  not.  It  was  the  sanest  act  of  my  life.  I  felt  that 
I  must  do  some  great  penance  for  my  sins  and  follies.  I 
wanted  to  put  a  gulf  between  me  and  the  past.”  Lock- 


Chap.  VIII. 


LAWYERS. 


461 


wood  remained  in  Australia  two  years.  On  his  return 
voyage,  he  got  vexed  at  an  impertinent  waiter  whom  the 
captain  refused  to  reprove.  He  told  the  captain  he  would 
never  eat  another  mouthful  on  the  ship.  He  lived  on 
diink  till  the  ship  touched  at  Honolulu,  where  he  aban¬ 
doned  it  literally  starved. 


§  548.  Back  to  California — Shipwreck. 

He  arrived  at  San  Francisco  on  another  vessel  in 
destitution.  He  was  soon  offered  an  enormous  fee  to 
appear  for  the  “Peter  Smith  titles.”  But  having  once 
delivered  an  opinion  against  their  validity,  his  profes¬ 
sional  pride  compelled  him  to  decline  it.  He  now  lived 
more  temperately  and  rationally. 

After  his  return  from  his  Washington  triumph  in 
Field  v.  Seabury,  he  prepared  to  go  East.  In  1857,  at 
Aspinwall,  he  connected  with  the  ill-fated  Central 
America.  During  the  storm,  he  took  his  turn  with  the 
other  passengers  at  the  pumps.  When  exhausted  and 
coming  up  to  rest,  an  officer  ordered  him  back  to  work. 
“  Sir,”  he  answered,  “  I  will  work  no  more.”  He  went 
into  his  state-room,  closed  the  door,  and  was  never  seen 
again.  The  wreck  soon  afterwards  went  down. 

After  his  Australian  penance,  he  had  sought  peace 
and  refuge  in  the  bosom  of  the  Catholic  Church.  In¬ 
deed,  during  all  his  headlong,  half-crazy  career,  he  had 
never  ceased  to  cherish  a  belief  in  the  immortality  of  the 
soul.  Irresistibly  recurs  the  pathetic  reflection  in  Mont¬ 
gomery’s  “  Falling  Leaf  ”  : — 


“  Who  that  hath  ever  been 
Could  bear  to  be  no  more  ? 

Yet  who  would  tread  again  the  scene 
He  trod  through  life  before  ?  ” 


The  life  and  character  of  Lockwood  reminds  of 
George  Klingle’s  (Mrs.  Holmes’)  lines  : — 

“  Who  wins  must  fight  and  slay 
Minions  of  time,  be  they  of  high  degree 
Or  little  sins,  instinctively 
Held  close  and  kept 
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Hidden  within  the  heart  and  wept 
Above — self-love,  the  pride  of  life, 

The  struggle  and  the  strife 
For  place  and  power  ; 

The  subtile  birth  of  triumph’s  hour  ; 

Pride  in  the  spirit’s  conquest  over  sin, 

That  ghastly  shape  that  creepeth  in 
When  all  is  peace.  Who  fights  no  fight 
With  self,  nor  conquers  for  the  right, 

Himself  is  vanquished  though  he  seems  to  be 
Free  on  the  highway  of  mortality.”  1 

§  549.  Mackintosh. 

Sir  James  Mackintosh  was  born  in  1765,  and  died  in 
1832.  He  was  noted  (even  more  than  as  barrister)  as 
author,  orator  and  statesman  ;  especially  for  his  magnifi¬ 
cent  lectures  in  1799  on  “  The  Law  of  Nature  and  of 
Nations,”  his  “  History  of  England  ”  in  Lardner’s  Cyclo¬ 
pedia  in  1831,  and  his  “  Progress  of  Ethical  Philosophy  ”  in 
the  Encyclopedia  Britannica,  originally  prepared  near 
the  close  (in  1821)  of  his  Haileybury  College  professor¬ 
ship.  His  brilliant  defense  of  Peltier,  a  French  emi¬ 
grant  tried  in  1803  for  a  libel  on  Bonaparte,  resulting  in 
acquittal,  was  translated  into  French  by  Madame  de 
Stael. 

§  550.  Marryatt. 

Marryatt,  a  brother  of  the  novelist,  was  noted  for  his 
grandiloquent  style  of  addressing  jurors.  On  one  occa¬ 
sion  he  said  :  “  Gentlemen,  the  chimney  took  fire  ;  it 
poured  out  volumes  of  smoke.  Volumes  did  I  say  ? 
Whole  encyclopedias,  gentlemen  !  ”  But  he  never  mixed 
metaphor  so  badly  as  the  American  stump-speaker  who 
smelt  a  rat,  saw  it  brooding  in  the  storm,  and  threatened 
to  nip  it  in  the  hud. 

§  551.  Marsh. 

Luther  R.  Marsh  was  born  in  1813,  at  Pompey,  N.  Y.  ; 
educated  at  its  famous  academy  and  at  Capt.  Partridge’s 
Military  Institute,  Middletown,  Conn.  ;  studied  law  with 

1  Laus  Deo  (N.  Y.,  F.  A.  Stokes,  1893),  p.  29. 
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Samuel  Beardsley  at  Utica  ;  and  was  in  active  practice 
from  1S36  to  1888,  after  1841  conspicuously  in  New  York 
City  ;  being  awhile  associated  with  Daniel  Webster.  He 
was  the  author  of  the  ordinance  of  1851,  interdicting  in 
tramural  burials,  and  was  promoter  and  commissioner 
of  the  city  park  system,  whereunder  3,840  acres  were 
taken,  then  appraised  at  $10,000,000,  and  now  worth 
double  that  sum.  He  has  been  a  popular  political  orator. 
In  1840,  he  edited  ‘‘  The  Sledge-Hammer,”  a  campaign 
paper.  In  1860,  he  edited  a  volume  of  the  anti-slavery 
speeches  of  his  father-in-law,  A  Ivan  Stewart.  Since  his 
retirement,  he  has  devoted  himself  to  editing  a  volume 
of  his  addresses,  and  to  psychological  studies.  Whether 
he  still  accepts  the  Swedenborgian  theology,  spiritualism 
and  the  verity  of  the  whole  record  of  miracles,  the  writer 
is  not  informed.  In  1877,  a  newspaper  reporter,  in  re¬ 
ferring  to  an  old  lawsuit,  spoke  of  Mr.  Marsh  as  dead. 
Thereupon  one  of  the  judges  perpetrated  the  following 

“  Please  telegraph  to  Luther  R,., 

Across  the  marshes  of  the  Styx, 

And  ascertain,  since  he’s  been  thar , 

If  his  has  been  a  happy  fix.” 

And  a  bar  wag  dashed  off  the  following  : 

“  If  Marsh  denies  that  he  is  dead, 

His  bustling  life  procures  him  credit  ; 

Unlike  some  solemn  dunderhead, 

Whom  none  believe,  although  he  said  it.” 

§  552.  Marshall. 

Thomas  Marshall  of  Kentucky  was  horn  in  1793,  and 
was  assassinated  in  1853.  He  was  a  brigadier-general 
in  the  Mexican  war.  In  1812,  he  was  wounded  in  a  duel 
by  C.  S.  Mitchell.  He  is  said  to  have  been  called  “  Tom  ” 
to  distinguish  him  from  Thomas  F.  Marshall  (born  in 
1801,  died  in  1864),  who  served  in  Col.  Humphrey  Mar¬ 
shall’s  regiment  in  Mexico,  and  who  was  in  Congress 
in  1841-3,  and  became  notorious  for  his  silly  resolution 
against  John  Quincy  Adams  and  for  his  petition  to  dis- 
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solve  the  Union,  but  was  finally  a  very  reputable  lecturer 
on  geology  and  history.  The  distinction  “  Tom,”  how¬ 
ever,  seems  very  like  the  young  wife’s  pie-mark  “T. 
M.”  In  one  case  it  meant  “  ’Tis  Mince,”  and  in  the  other 
“  ’Tisn’t  Mince.” 

“Tom”  was  noted  for  his  impudence.  On  one  oc¬ 
casion  in  a  trial  in  Kentucky,  he  spoke  of  a  ruling  against 
him  as  without  a  parallel  since  Pontius  Pilate  presided 
on  the  trial  of  Christ.  This  struck  the  judge  as  rather 
disrespectful,  and  he  imposed  a  fine  for  contempt.  Mar¬ 
shall’s  apology  was  as  follows  :  “I  confess,  your 
Honor,  I  was  a  little  hard  on  Pontius  Pilate,  but  this  is 
the  first  occasion  in  Kentucky  jurisprudence  that  to  speak 
disrespectfully  of  Pontius  Pilate  has  been  declared  to  be 
contempt  of  court.” 

§  553.  Martin. 

Luther  Martin  was  born  in  1794,  and  died  in  1826. 
He  graduated  young  and  brilliantly  at  Princeton  College, 
and  taught  school  for  support  during  his  legal  studies. 
In  1774,  he  was  appointed  one  of  the  commissioners  and 
was  active  in  the  Annapolis  Convention  “  to  resist  the 
usurpations  of  the  British  crown.”  In  1778,  he  was 
appointed  attorney-general  of  Maryland.  In  1804.  he 
distinguished  himself  by  his  eloquence  at  the  impeach¬ 
ment  trial  of  Judge  Samuel  Chase,1  wherein  the  U.  S. 
Senate  were  the  judges,  and  Aaron  Burr  presided.  Chase 
was  acquitted.  Afterwards  Martin  was  instrumental  in 
securing  Burr’s  acquittal  on  the  trial  for  treason.  Presi¬ 
dent  Jefferson  is  said  to  have  asked  George  Hay,  the 
prosecuting  attorney,  whether  he  ought  not  to  move  to 
commit  Martin  as  particeps  criminis  of  Burr  ;  calling 
Martin  “  an  unprincipled  and  impudent  Federal  bull¬ 
dog.”  2 

“  Golden  Days,”  in  1889,  told  that  Luther  Martin, 
when  riding  to  Annapolis  in  a  stage-coach,  was  privately 

1  See  ante,  §  126. 

2  Martin's  face  was  of  no  bull-dog  stamp.  See  portraits  in  3  Gr.  Bag, 
149  ;  and  App.  Cyc.  Am.  Biog.  233. 
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asked  by  a  young  lawyer,  X.,  to  tell  the  secret  of  his 
success.  Martin  consented  to  do  so  if  X.  would  pay  Mar¬ 
tin's  hotel  expenses  while  remaining  in  Annapolis.  X. 
assented.  Thereupon  Martin  said  :  “  It  is  this  advice  : 
Deny  everything,  and  insist  upon  proof.”  As  Martin 
was  about  to  leave,  he  handed  the  bill  to  X.,  who  glanced 
at  it  and  handed  it  back.  “  Aren't  you  going  to  pay 
it  ?  ”  “  Pay  what  ?  ”  “  This  bill.  Didn’t  you  promise  ?  ” 
“  My  dear  sir,  I  deny  everything  and  insist  upon  proof.” 
Martin  laughed,  paid  the  bill,  and  said  :  “You  need  no 
further  counsel  from  me.” 

§  554.  Jeremiah  Mason. 

Jeremiah  Mason  was  born  in  1768,  and  died  in  1848. 
He  graduated  at  Yale  in  1788,  was  admitted  to  the  Ver¬ 
mont  bar  in  1791,  removed  to  Portsmouth,  X.  H.,  in  1797, 
thence  to  Boston  in  1832.  He  was  made  attorney- 
general  in  1802  and  U.  S.  senator  in  1813.  He  was  often 
a  successful  antagonist  of  Daniel  Webster,  Ichabod 
Bartlett,  George  Sullivan,  Richard  Fletcher  and  other 
leading  lawyers  of  his  day.  Webster  said  of  him  :  “If 
there  be  in  the  country  a  stronger  intellect ;  if  there  be  a 
vision  that  sees  quicker  or  sees  deeper  into  whatever  is 
intricate  or  whatsoever  is  profound, — I  must  confess  I 
have  not  known  it.”  His  style  of  speech  was  homely 
but  clear  and  concise,  his  wit  keen,  and  his  sarcasm  tren¬ 
chant.  On  being  asked  what  he  thought  of  a  judicial 
appointment,  he  replied,  “  He'll  make  a  slow  judge.” 
“  Do  you  mean,  Mr.  Mason,  that  his  mental  processes 
are  slow  ?  ”  “  No,  it’s  not  that  ;  but  he’ll  have  twice  as 

much  to  do  as  most  other  judges.  He’ll  have  first  to 
decide  what’s  right,  and  then  to  decide  whether  he’ll 
do  it.” 

There  was  a  Portsmouth  cotemporary  with  whom 
Mason  could  not  cope  in  what  captivates  a  jury— Ichabod 
Bartlett. 1  It  is  said  that  after  Bartlett  had  addressed  the 
jury,  Mason  would  put  one  foot  on  a  chair,  colloquially  state 
the  case,  advert  to  Bartlett’s  adress  as  “all  very  fine  talk,” 

1  See  §  463. 
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and  then  stretching  his  tremendous  form  across  the  bar 
would  add  :  But,  gentlemen  of  the  jury,  what  my 
hi  oilier  Bartlett  has  told  you  is  not  law.  '’  The  tradition 
that,  in  conducting  a  cross-examination,  Mason  once 
observed  that  an  answer  was  a  verbatim  repetition,  and 
that  the  witness  made  an  unconscious  movement  of  the 
hand  towards  the  waistcoat  pocket  ;  that  Mason  adroitly 
approached  him  and  drew  a  paper  therefrom  having  the 
answer  in  the  handwriting  of  the  opposing  counsel— is 
perhaps  a  distortion  of  a  somewhat  similar  story  of 
Daniel  Webster.1 


§  555.  John  T.  Mason. 

John  Thomson  Mason  was  horn  in  1764,  and  died  in 
1824.  He  was  an  intimate  friend  of  President  Jefferson. 
Mason  was  once  retained  by  a  client  who  had  many 
warm  hut  rather  officious  Methodist  friends.  On  the 
eve  of  the  trial,  one  came  in  and  in  solemn  tones  said  : 

Mi.  Mason,  Mr.  Mason,  I  had  a  vision  last  night.  The 
angel  Gabriel  appeared  to  me  and  told  me  that  brother 
Blank  was  innocent.  No  mistake  about  it.”  “Very-well,” 
replied  Mason,  without  lifting  his  huge  head  from  over  the 
table  where  he  was  writing,  “you  had  better  have  the 
angel  Gabriel  subpoenaed  immediately.” 


§  556.  Robert  Morris. 

The  success  of  the  late  Boston  law  firm  of  Robert 
Morris  &  Son,  colored  attorneys,  both  lately  deceased, 
was  due  less  to  legal  erudition  than  to  a  certain  bon¬ 
homie,  especially  in  “Bob  Senior,”  which  turned  the 
scale  whenever  jurors  were  in  doubt  upon  the  merits  of 
the  case.  The  following  description  of  him,  by  a  waggish 
attorney,  that  had  lost  a  verdict  to  him  is  considerably 
more  than  half  correct.  “Bob  is  the  devil;  he  is  by 
race  an  Abolitionist,  by  creed  a  Catholic— he  takes  clients 
rom  the  Irish  attorneys— and,  in  mugwumpian  politics 
he  s  whatever  the  occasion  requires.  He  has  grinned 


"Rap-1 Sat6  f  ?.r'  Bag‘  581'  F°r  P°rtraits  of  Mason,  see  1  Gr. 
ag,  4G1  ,  2  White,  Nat.  Cjc.  Am.  Biog.  490  ;  4  App.  Cyc.  Am.  Biog.  244. 
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more  juries  into  nonsense  and  euchred  the  Common¬ 
wealth  out  of  more  convictions  than  he  has  got  fingers 
and  toes,  palms,  hoofs,  horns  and  kinks.”  It  is  perhaps 
the  writer's  duty  to  add  that  this  “  devil  ”  was  “  not  so 
black  as  painted.”  His  features  bore  a  strong  resem¬ 
blance  to  those  of  Josiah  Henson,  the  prototype  of 
“Uncle  Tom,”  in  the  portrait  in  3  Appleton’s  Cyc.  Am. 
Biog.  178.  In  a  Boston  dressmaker’s  suit,  an  expert 
testified  that  two  certain  pieces  of  silk  were  different. 
“  Bob  Senior”  asked  him  :  “  Can  you  tell  the  difference 
between  that  colored  man  there  (pointing)  and  myself  ?  ” 
Thereupon  the  opposing  counsel,  Isaac  F.  Morse,  ex¬ 
claimed  :  “  I  have  the  witness  here  to  prove  difference 
in  silks  and  not  in  wool .”  1 

§  557.  Noxon. 

B.  Davis  Noxon  was  bom  in  1788,  and  died  in  1869. 
He  was  a  leader  of  the  Whig  party,  and  one  of  the 
leaders  of  the  bar  of  Onondaga  County,  N.  Y.  He 
was  counsel  for  Miss  Felton  in  the  Syracuse  post-office 
ease  already  mentioned.2  He  was  noted  as  a  wag.  In 
an  action  by  a  widow  for  slander,  Noxon  was  for  the 
defendant.  General  Adams,  another  leader,  was  very 
dignified,  and  of  classical,  not  to  say  rather  melodra¬ 
matic,  style.  In  his  address  to  the  jury  on  behalf  of  the 
widow,  he  recited  several  stanzas  of  pathetic  poetry  on 
the  subject  of  filching  one’s  good  name.  As  he  paused 
to  let  it  sink  into  their  hearts,  Noxon  leaned  forward  on 
the  table  and  looked  up  quaintly  in  his  face,  and 
drawled  :  “General,  that  is  capital !  Now  give  the  jury 
“  ‘  My  name  is  Norval  ;  on  the  Grampian  hills.’  ” 

The  court- room  broke  into  a  roar.  Although  Adams  got 
a  verdict  of  $300,  he  always  insisted  that  Noxon’s  un¬ 
timely  and  unprofessional  joke  cheated  him  out  of  $500. 

On  another  occasion  Noxon  was  contesting  a  land  suit, 
and  the  circuit  judge  gave  several  somewhat  inconsider- 

1  For  other  amusing  bar  incidents  of  Morris,  see  Joseph  A.  Willard’s 
Half  a  Century  among  Judges  and  Lawyers,  pp.  298  et  seq. 

2  §  374. 
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ate  rulings  against  him.  Towards  the  end  of  a  weary 
day,  after  the  judge  would  decide  against  him,  he  would 
keep  on  arguing  and  making  the  ruling  appear  ridic¬ 
ulous.  At  length  the  judge  drew  himself  up  stiffly  and 
said:  “Mr.  Noxon,  what  do  you  suppose  I  am  sitting 
here  for  ?  ”  Noxon,  shaking  his  head  very  solemnly  and 
throwing  up  his  arms,  sank  into  his  chair,  exclaiming : 
“  Your  Honor  has  got  me  now  !  ” 

Of  Noxon  in  a  law  journal  in  1875, 1  H.  C.  Van 
Schaack  related  the  following  story  by  General  J.  R. 
Lawrence  of  Syracuse.  On  a  hot  day,  about  1814,  at 
Onondaga  Hill,  on  a  trial  of  a  suit  against  Dr.  Colton 
for  calling  another  physician  “a  buttermilk  doctor,” 
just  as  Judge  W.  W.  Van  Ness  was  raising  a  tumbler 
of  buttermilk  to  his  lips,  Noxon  who  was  the  defend¬ 
ant’s  counsel,  contended  that  to  charge  an  M.D.  with 
being  a  buttermilk  doctor  was  not  libelous  any  more 
than  to  call  his  honor  a  buttermilk  judge  because  he 
drank  buttermilk.  This  caused  Judge  Van  Ness  to  laugh, 
made  the  buttermilk  fly,  and  set  the  whole  court-room 
in  a  roar. 

§  558.  O’Connell. 

Daniel  O’Connell  was  born  in  1775,  and  died  in  1847. 
On  his  election  to  Parliament  for  Clare  in  1828,  he  re¬ 
fused  to  take  any  oath  designed  expressly  to  exclude 
Catholics.  This  caused  an  agitation  resulting  in  the  pas¬ 
sage  of  the  Catholic  emancipation  bill  in  1829.  Thereafter 
he  represented  Dublin  many  years.  His  speeches  at  mass- 
meetings  in  1843  for  repeal  of  the  Union  caused  him  to 
be  arrested,  tried  and  found  guilty  of  sedition,  and  he 
was  sentenced  to  be  imprisoned  one  year  and  fined  £2,000. 
But  the  House  of  Lords  reversed  the  judgment. 

O'Connell  is  said  to  have  possessed  to  a  remarkable 
degree  the  cross-examiner’s  power  of  conjecture.  In  a 
will  case  on  the  Munster  Circuit,  he  noticed  that  the  sub¬ 
scribing  witness,  in  more  than  one  reply,  used  the  ex- 


1  12  Alb.  L.  J.  297. 
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pression,  “  the  testator  signed  the  will  while  life  was  in 
him O'Connell  looking  him  squarely  in  the  eye  as  if  he 
(O'Connell)  had  been  secretly  informed  of  all  the  facts 
asked  :  “Was  it  not  that  a  live  fly  was  in  the  dead 
man’s  mouth,  while  his  hand  was  placed  on  the  will  ?  ” 
The  trembling  witness  confessed  that  this  was  the 
case. 

O'Connell  was  also  a  master  of  the  art  of  questioning. 
On  a  murder  trial  he  saved  the  life  of  a  client  by  elicit¬ 
ing  from  the  principal  witness  for  the  pi  osecution  by 
gentleness  of  cross-examination  what  never  could  have 
been  drawn  out  by  brow-beating.  “Were  you  not  after 
taking  a  drop  when  this  happened?”  “Certainly,  I 
took  a  drop  that  day.”  “How  much  might  the  drop 
have  been— a  glass?”  “Yes,  maybe.”  “Perhaps,  if 
you  remember,  you  took  a  second  ? ”  “I  suppose  I  took 
as  good  as  two.”  “Come,  my  good  man,  did  you  not 
take  as  good  as  three  that  day  ?  ”  “I  don’t  know,  faix. 
Maybe  I  did.”  “Now,  my  man,  by  virtue  of  your 
solemn  oath,  did  you  not  drink  a  pint  of  whisky  before 
you  saw  these  men  a-figliting ? ”  “I  took  my  share  of 
it.”  “  Was  it  not  all  but  the  pewter  ?  ”  “It  was,  sir.” 
The  jury  had  a  reasonable  doubt  of  the  witness’s  condi¬ 
tion  to  discriminate  reliably. 

In  a  murder  trial  at  Cork,  the  principal  inculpating 
circumstance  was  the  alleged  finding  of  the  prisoner’s 
(James’)  hat  near  the  scene  of  the  homicide.  O’Connell, 
in  cross-examining  the  witness  who  had  sworn  posi¬ 
tively  to  the  identity  of  the  hat,  the  finding,  etc.,  asked  : 
“Did  you  examine  it  carefully  before  you  swore,  in  your 
information,  that  it  was  the  piisoners. 

O’Connell  took  up  the  hat  and  began  to  scrutinize 
the  inside.  “Now  let  me  see  ”  (slowly  spelling  aloud) : 
“  J-a-m-e-s,  do  you  mean  those  letters  were  in  the  hat 
when  you’ found  it?”  “I  do.”  “Did  you  see  them 
there  ?”  “  I  did.”  “  This  is  the  same  hat  ?”  “  It  is. 

O'Connell  held  up  the  hat.  “  My  Lord,  there  is  an  end  to 
this  case;  there  is  no  name  inscribed  in  the  hat.”  His 
client  was  acquitted. 
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§  559.  O’Conor. 

Charles  O’Conor  was  born  in  1804,  and  died  in  1884. 
Upon  his  success  in  procuring  Mrs.  Edwin  Forrest’s 
divorce,  he  was  presented  with  a  silver  vase  by  thirty 
ladies  of  New  York  ;  also  another  by  sixty  members  of 
the  bar.  These  he  bequeathed  to  the  Law  Institute  of 
New  York.  In  its  library  may  also  be  found  over  a  hun¬ 
dred  volumes  of  bound  records  of  his  cases,  etc.  Among 
his  famous  cases  are  that  of  the  Slave  Jack  in  1835,  the 
Lispenard  will  in  1843,  the  Slave  Lemon  in  1856,  and  the 
Jumel  suit  in  1871,  involving  the  title  to  $6,000,000  in 
real  estate. 

Upon  indictment  of  Jeff  Davis  for  treason,  O’Conor 
was  his  senior  counsel  and  bondsman.  With  Wm.  M. 
Evarts,  James  Emott  and  Wheeler  H.  Peckham,  he 
began  the  suits  against  Wm.  M.  Tweed,  known  as  the 
Boss  Tweed  Ring  litigation.  In  1875,  the  Court  of 
Appeals  decided  that  these  should  have  been  brought  by 
the  city.1  Thereupon  O’Conor  published  “  Peculation 
Triumphant ;  being  a  Record  of  Five  Years’  Campaign 
against  Official  Malversation,  a.  d.  1871-1875.”  He 
declined  any  compensation  for  his  services  in  that  litiga¬ 
tion.  He  drafted  the  Civil  Remedies  Act  enacted  at  the 
next  session,  and  new  suits  were  at  once  begun  there¬ 
under. 

In  1872,  in  face  of  his  absolute  refusal,  O’Conor  was 
nominated  for  president  of  the  United  States,  at  the 
Louisville  convention,  by  the  Democratie  faction  opposed 
to  Horace  Greeley,  and  received  21,559  votes.  In  1876, 
he  was  counsel  for  Samuel  J.  Tilden  before  the  Electoral 
Commission. 

It  is  said  that  in  the  trial  of  a  case  wherein  O’Conor’s 
client,  an  opera  manager,  had  sued  the  proprietor  of  a 
noted  daily  for  libel,  the  defendant’s  attorney  said  to  the 
jury  :  Can  my  client’s  journal  be  so  vile  as  repre¬ 

sented  ?  Look  at  yonder  beautiful  edifice,  token  of  the 
public  favor  and  confidence.  ”  O’Conor,  in  reply,  said  that 
the  allusion  to  the  gay  building  as  presumptive  of  high- 

1  People  v.  Tweed,  63  N.  Y.  194. 
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toned  character  of  the  proprietor’s  paper,  reminded  him  of 
a  little  episode.  One  of  two  poor  girls  who  had  not  seen 
each  other  for  a  long  time,  on  meeting,  expressed  surprise 
to  observe  how  gorgeously  her  friend  was  arrayed.  The 
response  was:  “Why,  haven’t  you  heard  of  it?  I’ve 
been  ruined.” 

In  1875,  just  after  Mr.  O'Conor’s  correspondence  with 
Judge  Noah  Davis,  a  law  journal1  gave  the  following 
“  verses  for  an  album”  : 2 — 

“  ’Tis  human  to  err,  I  know, 

And  I’ve  heard  of  the  nods  of  Homer, 

But  to  call  me  fallible — O 
That  is  an  absurd  misnomer ! 

For  I  never  nod.  not  I,  ’pon  honor, 

I  nod  ?  Go  to,  I’m  Charles  O’Conor. 

“  The  rest  of  the  bar,  ’tis  true. 

In  its  want  of  wisdom  feels 
That  a  decent  respect  is  due 

To  the  voice  of  the  Court  of  Appeals. 

But  my  court  of  last  resort,  ’pon  honor, 

Of  first  and  last  is  Charles  O'Conor. 

“  My  brethren  everywhere — 

Weak  men  and  sore  deluded — 

By  what  the  court  declare 
In  honor  feel  concluded. 

But  J,  the  head  of  the  bar,  ’pon  honor, 

Am  only  concluded  by  Charles  O’Conor. 

“  If  the  bench  would  avoid  rebuff, 

Let  ’em  always  manage  to  fix  it 
To  sneeze  when  I  take  snuff 
And  follow  my  ipse  dixit ; 

So  shall  they  acquit  themselves  with  honor, 

And  gain  the  affirmance  of  Charles  O’Conor. 

“  ’Tis  an  ancient  silly  saw, — 

Who  wrote  it  deserved  the  rod — 

Which  tells,  in  speaking  of  Law, 

That  ‘  its  seat  is  the  bosom  of  God.’ 

i 12  Alb.  L.  J.  127. 

2  As  to  Judge  Noah  Davis’s  inflexibility  in  the  Tweed-trial  contempt 
case,  in  spite  of  the  opinion  of  the  Court  of  Appeals,  see  post,  §§  721,  905. 
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Its  seat — and  I  say  it  ’pon  honor, — 

Is  found  in  the  bosom  of  Charles  O’Conor.” 1 

§  580.  Otis. 

Harrison  Gray  Otis  was  born  in  1765  ;  graduated  at 
Harvard  ;  was  a  representative  in  Congress  in  1796  ;  in 
United  States  Senate,  1817-1822,  and  died  in  1832.  He 
was  eminent  both  as  a  lawyer  and  as  an  orator.  While 
thinking  out  his  speeches,  he  would  often  sit  with  his 
chair  canted  back,  his  feet  against  the  wall,  and  with  his 
thumb  and  finger,  gently  stroking  his  nose.  It  was  un¬ 
derstood  that  he  was  not  to  be  interrupted  on  such  occa¬ 
sions.  His  students  jocularly  called  the  process  “milk¬ 
ing  his  brain.”  Alas  !  the  mannerisms  and  eccentricities 
of  lawyers  have  been  the  stock  in  trade  of  unconscionable 
wags  from  time  immemorial.  Addison  said  :  “  One 
counselor  never  pleaded  without  a  piece  of  packthread 
in  his  hand,  which  he  used  to  twist  about  his  finger  all 
the  time  he  was  pleading.  The  wags  used  to  call  it  the 
thread  of  his  discourse.” 

§  561.  Paine. 

Henry  W.  Paine  was  born  in  1810,  and  died  in  1893. 
He  was  noted  for  his  industry,  his  intellectual  grasp,  and 
his  aversion  to  office-holding.  He  declined  a  seat  upon 
the  bench  of  the  Supreme  Court  of  Maine,  also  a  seat  in 
the  United  States  Senate.  In  1867,  he  declined  the  chief- 
justiceship  of  Massachusetts,  to  which  State  he  had  re¬ 
moved  in  1854.  Though  living  near  woods  abounding  in 
game,  he  never  learned  to  shoot  ;  and  though  a  river 
flowed  past  his  father’s  door,  he  never  skated  or  swam. 
He  never  played  a  game  of  checkers,  cards  or  dominoes. 
For  twenty  years  he  had  an  enormous  practice  in  the 
courts.  He  was  too  obliging.  Impaired  health  com- 


1  See  his  portrait,  3  White,  Nat.  Cyc.  Am.  Biog.  387.  For  minute 
descriptions  of  O'Conor,  Headly,  Matthews  and  Southmayd,  see  22  Alb. 
L.  J.  100.  For  O’Conor’s  argument  in  1855  for  the  claimants  in  the  case 
of  the  Brig.  Armstrong,  see  The  Armstrong  v.  U.  S.,  Dev.  Ct.  Cl.  23; 
and  (full  text)  Great  Speeches  by  Great  Lawyers,  191 . 
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pelled  him  to  restrict  liis  labors  to  office-work.  On  cor¬ 
poration  law  he  was  one  of  the  two  leaders  of  the  Amer¬ 
ican  bar.  He  was  for  many  years  a  professor  in  the  law 
department  of  Boston  University. 

The  writer  is  one  of  a  myriad  of  attorneys  and  judges 
who  can  heartily  testify  that  Dr.  Paine’s  courtesy  and 
patience  were  unlimited.  It  is  told  that  in  the  course  of 
an  argument  he  was  interrupted  with  the  remark  :  “  Mr. 
Paine,  you  know  that  is  not  law.”  He  instantly  replied 
with  serene  dignity:  “It  was  law  until  your  Honor 
spoke.”  Being  in  the  Suffolk  Social  Law  Library, 
Boston,  one  day,  Mr.  Paine’s  eye  caught  a  pile  of  wooden 
blocks  used  to  keep  volumes  in  position  when  the 
shelves  are  only  partially  filled.  Turning  to  a  brother 
member  of  the  bar  he  said  :  Ah  !  I  see  now  where  the 
Supreme  Court  gets  its  law.”  In  his  early  years,  he  and 
Choate  were  counsel  for  F.  0.  J.  Smith  in  a  railway  case. 
After  each  lawyer  had  addressed  the  jury,  Smith  had 
his  own  say.  The  young  editor  of  an  Augusta  paper, 
James  G.  Blaine,  pithily  commented:  “Rufus  Choate 
furnished  the  eloquence,  Henry  W.  Paine  the  law,  and 
Smith  the  slang.”1 

§  562.  Parkinson. 

Joseph  G.  Parkinson  was  born  about  1850,  and  was 
chief  examiner  in  the  Patent  Office,  resigning  in  1879. 
Although  deaf  and  dumb,  he  is  one  of  the  most  success¬ 
ful  patent  lawyers  in  the  country.  He  is  in  partnership 
with  his  twin-brother  in  Chicago,  who  does  not  share  his 
disability. 

§  563.  Perley. 

Nathaniel  Perley  of  Maine  was  born  in  1795,  and  died 
in  1824.  He  was  noted  for  his  pleasantry  and  tact  at 
repartee.  One  day,  after  he  had  cross-examined  a  wit- 

i  See  a  valuable  reminiscent  sketch  of  Dr.  Paine  by  his  pupil,  Y  il- 
liam  Mathews,  in  the  New  England  Magazine,  April,  1894.  Therein  we 
learn  that  his  mother  was  a  niece  of  Gen.  Joseph  Warren  of  Bunker 
Hill  fame  ;  and  that  his  father,  Lemuel  Paine,  could  quote  Homer  in  the 
original  Greek  by  the  page.  There  is  also  an  excellent  likeness. 
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ness  over  two  hours,  the  court  adjourned  to  dinner,  and 
on  its  reassembling,  he  resumed  as  if  about  to  go  over 
the  whole  ground  again.  Pretty  soon  his  Honor  inter¬ 
rupted  him  :  “Mr.  Perley,  what  further  do  you  expect 
to  obtain  from  this  witness  ?  ”  Instantly  he  replied,  smil¬ 
ing  :  “  The  truth,  if  your  Honor  please  ;  I  believe  I  have 
got  everything  else.” 

§  564.  Pike. 

Albert  Pike  was  born  in  Boston  in  1809,  and  died  in 
1891.  He  was  noted  for  “  all-around  smartness.”  While 
principal  of  the  Newburvport  Grammar  School,  he  wrote 
“Hymns  to  the  Gods,”  published  long  afterwards.  In 
1831,  he  visited  Santa  Fe,  and  published  his  overland 
adventures  in  “Prose  Sketches  and  Poems.”  In  1835, 
while  editing  the  Arkansas  Advocate  at  Little  Rock,  he 
read  one  volume  of  Blackstone,  and  applied  for  admis¬ 
sion  to  the  bar.  The  judge  of  the  Territorial  Court 
gave  him  a  license,  remarking  that  it  was  not  like  giving 
a  medical  diploma,  because  as  a  lawyer  he  could  not  take 
any  one’s  life.  He  prepared  the  first  five  volumes  of  the 
Arkansas  Reports.  He  commanded  a  company  in  Col. 
May’s  dragoons  at  the  battle  of  Buena  Vista,  and  in  1848 
fought  a  duel  with  Gen.  John  S.  Roane  for  criticising 
the  conduct  of  the  regiment.  In  1849,  he  was  admitted 
to  the  bar  of  the  Federal  Supreme  Court,  with  Abraham 
Lincoln  and  Hannibal  Hamlin.  In  1859,  he  secured  from 
Congress  an  award  of  nearly  $3,000,000  to  the  Choctaw 
Indians.  At  the  battle  of  Pea  Ridge  he  commanded  a 
brigade  of  Cherokee  allies  of  the  rebels.  His  house  in 
Washington  was  unique  in  Masonic  decorations.  He 
wrote  a  reply  to  Pope  Leo  XIII.,  and  other  Masonic 
works. 1 

1  As  to  the  law-journal  story,  13  Alb.  L.  J.  186,  of  General  Pike’s 
having  fought  a  duel  with  ex-Governor  Rector,  and  subsequently  con¬ 
ducting  a  case  for  him  at  Washington,  and  having  therein  a  tilt  with 
Attorney-General  Pierrepont,  who  objected  to  a  witness  seventy-three 
years  old,  the  writer  fails  to  obtain  confirmation.  See  his  portrait  4 
Gr.  Bag,  431. 
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§  565.  Pinkney. 

An  exemplification  of  the  evanescence  of  the  fame  of 
a  lawyer  who  never  Becomes  a  partisan  politician,  nor  a 
judge,  is  the  elegant,  eloquent,  scholarly  William  Pink¬ 
ney,  born  1764,  died  1822.  He  began  life  a  poor  office- 
boy  in  a  law  office.  He  was  sent  as  commissioner  to 
London  under  Jay’s  Treaty  in  1796,  and  was  afterwards 
minister  to  England.  He  was  minister  to  Russia  in 
1816,  and  was  elected  to  the  U.  S.  Senate  in  1819. 

As  to  the  quarrel  and  challenge  between  Pinkney  and 
Wirt,  Judge  Story  is  said  to  have  deemed  Pinkney  to  be 
in  the  wrong,  but  to  have  remarked  :  ‘ £  He  is  truly 
princeps  inter  principes.  We  must  talk  with  him  and 
make  him  feel  that  he  has  much  to  lose  and  nothing  to 
gain  by  the  course  he  sometimes  pursues.”  1 

Pinkney  was  noted  for  making  interesting  the  dryest 
law  topic.  His  last  case  was  concerning  a  patent  for  a 
loom  ;  and  his  argument  occupied  two  days.  The  court¬ 
room  was  crowded  with  the  elite  of  Washington.  He 
was  more  magnetic  and  convincing  than  the  opposing 
counsel,  Daniel  Webster.  He  died  soon  afterwards  from 
apoplexy  partly  caused  by  his  lacing  ;  he  being  noted  for 
his  punctiliousness  in  fashionable  dress.2 

§  566.  Porter. 

John  K.  Porter  was  born  in  1819,  and  died  in  1892. 
He  graduated  at  Union  jn  1837,  and  studied  law  with 
Doe  and  Kimball  of  Waterford,  N.  Y.,  soon  entering 
that  firm  ;  but  in  1848,  he  removed  to  Albany  and 
became  a  partner  of  Deodatus  Wright,  and  finally  was 
of  the  eminent  firm  of  Hill,  Cogger  and  Porter,  much 
employed  by  lawyers  throughout  the  State  on  work  in 
the  Court  of  Appeals.3  He  achieved  distinction  in  the 
Parish  will  case  in  1862, 4  and  in  the  great  bank  case  in 

4 13  Alb.  L.  J.  192. 

2  See  his  portrait,  3  Gr.  Bag,  313  ;  5  App.  Cyc.  Am.  Biog.  26.  For 
Pinkney’s  argument  in  1815  on  the  defense  of  John  Hodges,  charged 
with  constructive  treason,  see  U.  S.  v.  Hodges,  2  Wheeler,  Crim.  Cas. 
477  ;  and  (full  text)  Great  Speeches  by  Great  Lawyers,  35. 

3  See  Hill,  Nicholas,  ante.  4  Delafield  v.  Parish,  25  N.  Y.  9. 
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1863/  involving  the  constitutionality  of  the  legal-tender 
act  of  1862.  He  was  made  a  judge  of  the  Court  of 
Appeals  in  1864,  hut  resigned  in  1868,  and  removed  to 
New  York  City.  He  was  eminent  in  the  Tilton-Beecher 
case  in  1875,  also  in  U.  S.  v.  Guiteau  (murderer  of  Presi¬ 
dent  Garfield),  and  in  the  defense  of  Gen.  Babcock, 
President  Grant's  secretary,  in  the  whisky-fraud  case. 
He  was  very  prominent  in  the  N.  Y.  Constitutional  Con¬ 
vention  of  1846. 

A  leading  law  journal,1 2  on  announcing  his  death,  said  : 
“  His  person  was  not  attractive  or  striking,  his  voice 
was  singularly  ghostly  and  monotonous,  his  gestures 
were  utterly  devoid  of  grace.  But  his  spectacled  eyes 
exercised  a  rare  fascination  over  juries,  and  his  personal 
magnetism  was  deeply  felt  by  all  men.  He  was  master 
of  a  remarkably  beautiful  extemporaneous  style,  vivid, 
original  and  brilliant.  His  tact  was  exquisite  and 
unerring.  He  had  a  grim,  satiric  humor.  He  had 
abounding  resources  and  readiness,  audacity  equal  to  the 
most  surprising  occasion,  unfailing  patience  and  com¬ 
mand  of  his  temper.  He  elevated  and  dignified  common 
disputes,  while  never  passing  the  boundary  between 
pathos  and  bathos.  As  a  cross-examiner  there  was  not 
his  superior  at  the  American  bar  in  his  lifetime.  So 
fully  equipped  was  he  always  in  the  learning  necessary 
to  his  case,  whether  legal  or  scientific,  that  he  seemed 
to  have  spent  years  in  the  study  of  the  particular  case. 
He  did  himself  great  honor  in  his  short  career  on  the 
bench,  his  opinions  being  distinguished  for  sound  sense, 
learning  and  elegance  of  style  ;  but  the  occupation  of 
the  bench  was  distasteful  to  him — the  harnessing  of 
Pegasus  to  a  cart.”3 


1  Metrop.  Bk.  v.  Van  Dyck,  27  N.  Y.  400. 

2  45  Alb.  L.  J.  329. 

8  See  his  portrait  in  3  White,  Nat.  Cyc.  Am.  Biog.  252,  and  4  Gr. 
Bag,  353,  where  is  a  very  interesting  article,  with  personal  incidents, 
etc.,  by  his  N.  Y.  City  law  partner,  Grosvenor  P.  Lowrey.  For  Porter’s 
speech  in  1863  on  the  legal  tender  acts,  see  Metrop.  Bk.  v.  N.  Y.,  27  N. 
^  ;  and  (full  text)  Great  Speeches  by  Great  Lawyers,  421. 
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§  567.  Prentiss— Idiosyncrasies. 

Sargeant  S.  Prentiss  was  born  in  Maine  in  1808,  was 
elected  to  Congress  from  Mississippi  in  1837,  and  died  in 
1850.  He  was  a  famous  jury  lawyer.  As  a  forensic 
giant  lie  was  considered  the  peer  of  Rufus  Choate,  with 
the  advantage  (or  disadvantage)  of  being  less  refined  and 
sensitive, — physically  more  robust,  and,  according  to  the 
Southwestern  ideal,  “a  hale  and  hearty  good  fellow.” 
In  head  and  face  he  strongly  resembled  Lord  Byron.  His 
countenance  bore  the  idiosyncrasies  of  his  temper  _,  its 
expression  had  a  strange  ability  of  passing  from  the 
extreme  of  good  humor  to  that  of  bitter  malev olence, 
transforming  itself  into  totally  another  individuality . 

For  engaging  in  a  fist-fight  in  the  court-room,  he  was 
once  sent  to  jail,  but  during  his  confinement  made  the 
walls  resound  with  merriment.  Starting  to  fight  a  duel, 
he  laid  down  his  hand  at  poker,  to  resume  it  with  a  smile 
when  he  returned.  He  went  upon  the  field  laughing 
with  his  second  and  the  surgeon,  as  if  at  a  picnic.  It  is 
said  that  one  antagonist  advised  the  boys  to  get  out  of 
the  neighboring  trees,  “  as  Mr.  Prentiss  is  shooting  very 
wildly  this  morning.”  He  once  broke  a  faro-bank  by  the 
nerve  with  which  he  laid  his  large  bets. 

§  568.  Prentiss’s  Capacity  for  Mental  Work. 

Prentiss  was  once  retained  as  associate  counsel  in  a 
case  in  the  Supreme  Court ;  but  unexpected  circumstances 
prevented  his  keeping  his  appointment  to  look  over  the 
record  and  facts,  and  he  entered  the  court-room  in  entire 
ignorance  of  the  case.  His  associate  slowly  read  the 
record,  the  points  and  the  collated  authorities.  The  op¬ 
posite  counsel  replied  very  ingeniously.  Prentiss  rose 
with  unclouded  brow,  clearly  stated  the  case,  and  the 
questions  raised  by  the  facts,  marshaled  an  orderly  array 
of  reasons,  authorities  and  collateral  arguments,  and  by 
clear  analytical  distinctions  showed  the  inapplicability  of 
the  cases  adversely  cited.  Later  in  life,  Prentiss  would 
work  for  weeks  with  only  four  hours’  sleep  in  the  twenty- 
four  devoting  most  of  his  nights  to  amusement.  His 
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briefs  in  three  cases 1  are  monuments  of  industry,  but  he 
lacked  regular,  self-denying,  systematic  application. 

.§  569.  Prentiss’s  Vicissitudes. 

His  speech  before  the  bar  of  the  House  of  Represent¬ 
atives,  to  get  his  contested  seat,  instantly  gave  him  a 
national  reputation.  A  few  years  after  his  return  from 
Congress,  he  lost,  in  the  United  States  Supreme  Court, 
a  case  on  which  he  had  staked  everything,  and  being 
heavily  liable  on  certain  indorsements,  lie  lost  all  his 
property.  He  removed  to  New  Orleans  and  soon  mastered 
the  Louisiana  code.  His  last  great  effort  was  made  in 
behalf  of  Lopez,  charged  with  fitting  out  a  filibustering 
expedition  against  Cuba.  He  was  compelled  to  deliver 
his  speech  in  a  sitting  posture,  for  the  insidious  disease 
whereof  he  soon  after  died  had  already  attacked  him. 
His  friends  removed  him  to  Natchez.  Opiates  rendered 
him  delirious,  but  after  a  little  rest,  he  gave  his  wife  and 
children  a  glance  of  recognition,  and  passed  away. 

570.  Randolph. 

One  of  the  most  eccentric  of  all  American  lawyers  was 
John  Rolfe,  alias  J ohn  Randolph,  of  Roanoke,  born 
1  *  73,  died  1833.  "W  ith  all  his  wit  and  scholarship,  his 
biographer,  Hugh  Garland,  says  he  was  “  like  an  Ishmael- 
lte,  his  hand  against  every  man,  and  every  man’s  hand 
against  him.  ’  He  was  ever  boasting  of  his  Pocahontas 
blood.  When  in  England,  he  bragged  of  his  Rolfe  or 
Randolph  clan,  and  wore  a  Highland  costume,  plus  dirk 
and  pistols. 

Randolph  once  called  Henry  Clay /‘a  combination  of 
the  Puritan  and  the  blackleg  ;  ”  and,  in  the  consequent 
duel,  fired  before  the  word  was  given.  In  a  speech  in 
Congress,  Randolph  had  spoken  of  John  Hampden 
Pleasants,  editor  of  the  Richmond  Whig,  as  a  degenerate 

1  R°^  V'  Vertner’  5  How-  (Miss-)  305>  at  343  ;  Planters’  Bank  v.  Snod¬ 
grass,  4  How.  (Miss.)  573 ;  and  Vick  v.  Vicksburg,  1  How  (Miss  )  379 
For  Prentiss’s  speech  in  1839  in  defense  of  Wilkinson  (full  text)  see  Great 
Speeches  by  Great  Lawyers,  85. 
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son  of  a  most  respectable  governor  of  Virginia.  There¬ 
upon  Pleasants,  with  a  concealed  rawhide,  stationed  him¬ 
self  at  the  exit  from  the  Capitol  to  collide  with  him  and 
flog  him.  He  brushed  against  Randolph,  saying  :  “I 
don’t  get  out  of  the  way  for  puppies.”  Randolph,  step¬ 
ping  widely  aside,  bo  wed  and  passed  on  with  the  reply  : 
“  I  do,  sir.” 

He  professed  to  approve  of  slavery  ;  yet,  to  his  credit, 
it  was  recorded  that  he  opposed  the  introduction  of  slavery 
into  Indiana,  and  in  his  will  manumitted  his  own  300 
slaves.  He  never  married.  The  influence  of  a  good 
wife  might  have  made  him  a  decent  man. 

Here  will  recur  from  Whittier’s  “Randolph  of 
Roanoke ”  : — 


“  Bard,  Sage  and  Tribune  ! — in  himself, 
All  moods  of  mind  contrasting — 
The  tenderest  wail  of  human  woe, 

The  scorn-like  lightning  blasting. 
The  pathos  which  from  rival  eyes 
Unwilling  tears  could  summon, 

The  stinging  taunt,  the  fiery  burst 
Of  hatred  scarcely  human  ! 


“  Mirth,  sparkling  like  a  diamond  shower, 
From  lips  of  life-long  sadness  ; 

Clear  picturings  of  majestic  thought 
Upon  a  ground  of  madness  ; 

And  over  all  Romance  and  Song 
A  classic  beauty  throwing, 

And  laureled  Clio  at  his  side 
Her  storied  pages  showing. 

“  He  held  his  slaves,  yet  made  withal 
No  false  and  vain  pretenses, 

Nor  paid  a  lying  priest  to  seek 
For  Scriptural  defenses.  .  .  . 

He  held  his  slaves,  yet  kept  the  while 
His  reverence  for  the  human  ; 

In  the  dark  vassals  of  his  will 
He  saw  but  Man  and  Woman  ! 
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No  hunter  of  God’s  outraged  poor 
His  Roanoke  valley  entered  ; 

No  trader  in  the  souls  of  men 

Across  his  threshold  ventured.  .  . 

§571.  Rawle. 

William  Rawle  was  bom  in  1759,  and  died  in  1836. 
His  parents  were  Quakers.1  He  was  noted  for  his  philan¬ 
thropy  and  piety  no  less  than  for  his  legal  and  classical 
attainments.  In  1791,  Washington  appointed  him  U.  S. 
district-attorney  for  Pennsylvania.  In  1830,  he  was  ap¬ 
pointed  with  T.  I.  Wharton  and  Joel  Jones  to  revise  the 
civil  code  of  Pennsylvania.  He  was  president  of  an 
Abolition  Society,  and  a  member  of  various  humane  and 
philosophical  societies.  He  translated  Plato's  Phsedo, 
publishing  therewith  a  practical  commentary.  He  left 
a  manuscript,  arguing  that  the  truth  of  -  Christianity  is 
best  established  by  the  Saviour’s  parables.  His  student, 
D.  P.  Brown,  tells  us2  that  he  was  in  a  case  with 
Jared  Ingersoll  and  Wm.  Lewis,  in  1805,  involving  the 
constitutionality  of  slavery  in  Pennsylvania.  In  1815, 
he  lost  a  rarely  gifted  and  lovely  daughter  ;  and  in 
the  last  of  his  journals  were  found  the  following  lines  : — 

“  I  know  not,  and  I  care  not  how 
The  hours  may  pass  me  by, 

Though  each  may  leave  upon  my  brow 
A  furrow  as  they  fly.  .  .  . 

Time  like  a  rower  plies  his  oar, 

And  all  his  strokes  are  hours, 

Impelling  to  a  better  shore 
Of  sunshine  and  of  flowers. 

“  I’ve  tasted  all  that  life  can  give 
Of  pleasure  and  of  pain, 

And  is  it  living  thus  to  live 

When  joys  no  more  remain  ?  .  .  . 

1  His  son  William,  the  Pa.  court  reporter,  was  born  in  1788,  and  died 
in  1858.  The  grandson,  William  Henry,  author  of  the  “  Law  of  Cove¬ 
nants  for  Title,”  and  other  law  treatises,  was  born  in  1823. 

2  1  Forum,  512. 
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I’ve  loved  as  man  has  seldom  loved, 

So  deeply,  purely  well  ; 

I’ve  proved  what  man  has  seldom  proved, 

Since  first  from  bliss  he  fell. 

“  Mine  eye  again  can  never  see 
What  once  mine  eye  has  seen  ; 

This  world  to  me  can  never  be 
What  once  this  world  has  been. 

Speed  then,  oh  speed — my  bark,  speed  on, 

Quick  o’er  life’s  troubled  waves, 

The  one  that  comes,  the  one  that’s  gone, 

What  is  beneath  them  ? — graves.” 

§  572.  Romilly. 

Sir  Samuel  Romilly  was  born  in  1757,  and  died  in  1818, 
of  hia  own  hand,  in  the  delirium  of  grief  at  the  death  of 
his  wife.  He  was  noted  for  his  personal  purity  and  for 
his  eminent  services  in  getting  the  English  criminal 
statutes  pruned  of  barbarous  penalties.  Byron,  the 
profligate,  of  course,  disgraced  himself  by.  lampooning 
him  in  Don  Juan  : — 

“  Some  women  use  their  tongues — she  looked  a  lecture, 

Each  eye  a  sermon,  and  her  brow  a  homily, 

An  all-in-all  sufficient  self-director, 

Like  the  lamented  late  Sir  Samuel  Romilly, 

The  law’s  expounder  and  the  State's  corrector, 

Whose  suicide  was  almost  an  anomaly — 

One  sad  example  more  that  ‘  all  is  vanity.’  ” 

He  was  made  solicitor-general  in  1806.  He  was  the 
father  of  John,  who  was  master  of  the  rolls  in  1851,  and 
created  baron  in  1866.  After  Sir  Samuel’s  sad  death, 
the  author  of  “The  Bar  ”  wrote  of  him  as  follows 

“  But  where  is  he,  now  wanting  in  his  place, 

Whose  sparkling  eye  and  dark  expressive  face, 

And  somber  melancholy  air  combined. 

Announced  an  index  of  no  common  mind  ? 

A  mind  which  like  some  vast  museum  shone 
With  boundless  treasures— not  together  thrown 
In  one  chaotic  mass— but  where  restrained, 

Variety  without  confusion  reigned. 

31 


482 


LEADING  IN  LAW,  ETC. 


Chap.  VIII. 


Possessing  with  perceptions  clear  and  strong, 

A  sense  intuitive  of  right  and  wrong, 

Quick  and  sagacious  to  detect  the  place 
Where  lay  the  strength  or  weakness  of  a  case, 

And  ever  prompt  to  keep  the  judgment  true, 

The  means  proportioned  to  the  end  in  view.” 

§  573.  Koosevelt. 

Although  our  limits  exclude  sketches  of  lawyers  who 
“  play  truant  ”  and  win  fame  only  in  general  literature, 
foregoing  reference  to  New  York  City  affairs  may  re¬ 
quire  notice  of  one  who  also  became  a  prominent  re¬ 
former,  financier,  etc.  Robert  Barnwell  Roosevelt  was 
horn  in  1829,  and  was  admitted  to  the  bar  in  1850.  In 
1867,  after  publishing  works  on  “Game  Birds  ”  and  on 
“  Game  Fish,  ”  he  founded  the  N.  Y.  Fishery  Commis¬ 
sion.  On  amateur  farming,  he  wrote  ‘  ‘  Five  Acres  too 
Much,”  a  satire  provoked  by  Morris’s  “Ten  Acres 
Enough.”  He  was  one  of  the  founders  of  the  Committee 
of  Seventy,  and,  as  first  vice-president  of  the  Reform 
Club,  did  excellent  work  in  breaking  up  the  “Boss 
Tweed  Ring.”  In  1870,  he  was  sent  to  Congress  by  the 
united  action  of  both  the  Tammany  and  the  Anti-Tam- 
many  Democratic  wings.  In  1888,  he  was  appointed 
minister  to  the  Netherlands.  As  in  the  case  of  the 
Dana  and  the  Hoffman  lawyers,  portions  of  his  career 
have  sometimes  been-  confounded  with  those  of  other 
members  of  the  family.1 

1  Robert’s  brother,  Theodore  Roosevelt  (born  1831,  died  1878),  was 
director  of  the  Museum  of  Natural  History,  and  promoter  of  the  News¬ 
boys’  Lodging-house  and  other  benevolent  projects.  Their  father,  Cor¬ 
nelius  Van  Schaik  Roosevelt  (born  1794,  died  1871),  a  successful  merchant, 
inherited  a  large  fortune.  Robert's  great-uncle,  Nicholas  J.  Roosevelt 
(born  1767,  died  1851),  was  the  inventor  of  vertical  steamboat  paddle- 
wheels,  and  was  associated  with  Fulton  in  introducing  steamboats  on 
the  Mississippi.  Theodore’s  son  Theodore  (born  1857)  was  re-elected  to 
the  New  York  Assembly  in  1883,  and  was  efficiently  active  on  the  Civil 
Service  Reform  law.  He  was  fond  of  Western  exploration,  and  in  1888 
published  “  Ranch  Life  and  the  Hunting  Trail.”  Robert’s  uncle,  James 
J.  Roosevelt  (born  1795,  died  1875),  was  in  1851  made  a  justice  of  the  New 
York  Supreme  Court,  and  in  1859,  U.  S.  district-attorney  for  Southern 
New  York.  James  H.  Roosevelt  (born  1800,  died  1863)  founded  the 
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§  574.  Russell. 

Sir  Charles  Russell  has  been  called  the  Admirable 
Crichton  of  the  House  of  Commons  ;  being  said  to  be 
noted  not  only  as  a  lawyer  and  statesman,  but  also  as  a 
judge  of  good  horses  and  wines,  and,  like  Baby  Sylvester, 
in  Bret  Harte’s  story,  “  slinging  an  ugly  left,”  as  was 
demonstrated  at  an  election  at  Dundalk. 

§  575.  Soule. 

Pierre  Soule  was  born  at  Castillon,  France,  in  1802, 
and  died  at  New  Orleans,  in  1870.  He  was  educated  in 
the  Jesuits’  College  at  Toulouse,  and  at  Bordeaux.  He 
taught  in  Paris,  and,  in  1825,  edited  “  Le  Nain  Jaune.” 
For  an  attack  therein  on  Charles  X.,  he  was  sentenced  to 
pay  a  fine  of  10,000  francs,  and  be  imprisoned  in  St. 
Pelagie.  Using  a  passport  of  the  poet  Bartlielemy,  whom 
he  closely  resembled,  he  escaped  to  England.  In  1826, 
he  went  to  Havti,  and  coming  to  the  United  States, 
visited  President  Jackson.  He  then  labored  awhile  at 
Bardstown,  Ky.,  gardening  and  learning  the  English 
language.  After  various  hardships,  he  was  admitted  to 
the  bar  at  New  Orleans,  formed  a  partnership  with  Moreau 
Lislet,  rose  rapidly,  and  was  rated  almost  the  peer  of  the 
dean  and  attorney- general,  Christan  Roselius.  In  1845, 
Soule  was  elected  State  senator,  and  in  1847  entered  the 
Federal  Senate.  He  led  the  opposition  to  Clay’s  Com¬ 
promise  bill  of  1850.  In  1853,  President  Pierce  appointed 
him  minister  to  Spain,  where  he  severely  wounded  the 
French  Ambassador,  Turgot,  in  a  duel. 

In  1854,  he  met  James  Buchanan  and  J.  Y.  Mason  at 
Ostend,  and  they  promulgated  the  notorious  “  Ostend 
Manifesto,”  that  if  Spain  should  refuse  to  sell  Cuba,  it 
would  be  the  duty  of  the  United  States  to  wrest  it  from 
her.  This  was  received  by  Congress  with  disfavor, 
although,  in  1858,  favoring  an  offer  to  buy  the  island  for 

Roosevelt  Hospital.  Hilborne  L.  Roosevelt  (born  1847,  died  1886)  was 
a  famous  builder  of  church  organs,  inventor  of  a  telephone  switch,  etc. 
Cornelia  (nee  Van  Ness),  noted  for  her  benevolent  enterprises  in  the  Civil 
War,  was  the  wife  of  Judge  James  J.  Roosevelt.  See  portraits  of  Rob¬ 
ert,  3  White,  Nat.  Cyc.  Am.  Biog.  415  ;  5  App.  Cyc.  Am.  Biog.  318. 
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$30,000,000.  In  1855,  Soule  resigned  the  Spanish  mission, 
and  projected  unsuccessfully  a  Tehuantepec  canal.  In 
1860,  he  opposed  the  Rebel  Secession,  and  failed  to  he 
elected  delegate  ;  but  after  the  passage  of  the  ordinances, 
he  consented  to  go  to  Europe  as  the  agent  of  the  Con¬ 
federacy.  After  his  return,  on  the  fall  of  New  Orleans, 
in  1862,  he  was  arrested  and  confined  in  Fort  Lafayette. 
He  was  released,  fled  to  Nassau,  ran  the  blockade  to 
Charleston,  was  awhile  on  Beauregard’s  staff,  went  to 
Richmond,  was  made  a  brigadier  to  raise  a  foreign  legion, 
failed  to  make  the  raise,  and  retired  to  Havana.  In  1864, 
he  engaged  in  the  scheme  of  Dr.  Wm.  Gwin  to  colonize 
Sonora,  which,  though  favored  by  Napoleon  III.,  failed 
through  Gwin’s  disagreement  with  Maximilian.1 

§  576.  Stephens. 

Alexander  H.  Stephens  was  born  in  Georgia  in  1812, 
and  died  in  1883.  He  paid  off  his  college  indebtedness  by 
money  earned  at  teaching,  and  was  admitted  to  the  bar 
after  two  months’  study.  He  lived  on  six  dollars  a 
month,  and  made  $400  the  first  year.  Elected  to  the 
Legislature  in  1836,  he  bitterly  opposed  nullification. 
His  advocacy  secured  a  charter  for  the  Macon  Female 
College,  the  first  in  the  world  for  the  regular  graduation 
of  young  women  in  classics  and  the  sciences.  In  Congress 
he  opposed  President  Polk  in  the  Mexican  war,  but 
adopted  all  its  results  as  a  godsend  of  Southern  territory. 

Stephens’  grit  was  exemplified  when,  on  a  hotel 
piazza  at  Atlanta,  in  a  quarrel  with  Judge  Cone  on  the 
Clayton  compromise  of  1848,  Cone  cut  him  terribly  with 
a  knife,  and  cried  :  “  Now,  damn  you,  retract,  or  I’ll  cut 
your  throat  !  ”  Bleeding  and  almost  dying,  he  replied  : 
“Never  !  cut  !”  and  grasped  the  swiftly  descending 
blade  in  his  right  hand.  That  hand  never  again  wrote 
plainly.  He  wrote  the  famous  Card  of  1S52,  signed  by 
Robert  Toombs  and  others,  giving  reasons  for  refusing 
to  vote  for  Gen.  Scott ;  it  was  considered  the  death-blow 

1  See  Soule’s  portrait,  3  White,  Nat.  Cyc.  Am.  Biog.  117  ;  5  App.  Cyc. 
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of  tlie  Whig  party  in  the  South.  Daniel  Webster  was 
nominated  without  a  party,  hut  died,  and  Toombs  and 
Stephens  voted  for  him  after  he  was  dead. 

Stephens  always  claimed  to  act  on  principle,  but  his 
public  acts  were  a  series  of  inconsistencies.  In  1860,  he 
supported  S.  A.  Douglas  for  the  presidency,  and  made  a 
great  Union  speech  ;  in  1861,  he  became  the  vice-president 
of  the  Secession  Confederacy.  After  his  release  from 
Fort  W arren  in  1865,  he  made  a  strong  reconstruction 
speech.  Both  Alexander  and  his  brother,  Judge  Linton 
Stephens,  were  conspicuous  in  defeating  Horace  Greeley 
in  the  presidential  canvass  of  1872.  He  was  in  Congress 
from  1874  to  1882,  when  he  was  elected  governor  of 
Georgia.  He  overworked,  and  died  soon  after  making  a 
famous  speech  at  the  Savannah  sesqui-centennial  in  1883. 

§  577.  Stevens. 

Thaddeus  Stevens  was  born  at  Danville,  Vt.,  in  1792, 
and  died  at  Washington  in  1868.  He  achieved  fame  as 
a  lawyer  at  Gettysburg,  Pa.,  and  as  a  statesman  in  the 
Pennsylvania  Legislature  in  defense  of  the  common-school 
system,  and  in  Congress,  emancipation.  He  initiated 
and  urged  the  Fourteenth  Amendment,  reported  the  bill 
to  divide  the  Southern  States  into  five  military  districts, 
and  was  one  of  the  board  of  managers  of  the  impeach¬ 
ment  trial  of  Andrew  Johnson.  “  He  was  exceedingly 
positive  in  his  convictions,  and  attacked  his  adversaries 
with  bitter  denunciations  and  sarcastic  taunts,  yet  he 
was  genial  and  witty  among  his  friends,  and  was  noted 
for  his  uniform,  though  at  times  impulsive,  acts  of  char¬ 
ity.”' 

According  to  a  writer  in  the  New  York  Tribune,  in 
1869,  he  was  the  originator  of  the  repartee  as  to  con¬ 
tempt.  In  a  Southern  Pennsylvania  court,  on  the  an¬ 
nouncement  of  a  decision  against  him,  after  a  palpably 
erroneous  ruling,  he  picked  up  his  hat  and  turned  to 
leave  the  court-room.  The  judge,  in  offended  majesty, 
asked:  “  Mr.  Stevens,  are  you  thus  trying  to  express 
contempt  for  this  court?”  Mr.  Stevens,  in  a  sad  tone, 
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replied  :  “ I  am  trying  to  conceal  it,  your  Honor  ;  but  I 
find  it  hard  to  do  so.  ” 1 

§  578.  Sullivan. 

Algernon  Sydney  Sullivan  was  born  in  Indiana  in 
1826,  and  died  in  1881.  Removing  to  New  York  in  1859, 
he  was  counsel  for  some  rebel  privateersmen,  and  on 
suspicion  was  confined  in  Fort  Lafayette.  He  was 
afterwards  assistant  district-attorney.  He  is  credited 
with  not  a  few  neat  puns.  An  arson  case,  People  v. 
Minnie  Davis,  before  Recorder  Hackett,  had  failed  be¬ 
cause  of  a  misnomer.  Noticing  it  on  the  calendar  under 
a  new  indictment,  the  recorder  in  an  interval  of  busi¬ 
ness  asked  Sullivan:  “How  about  the  case  of  Miss 
Minnie  Davis — will  you  have  trouble  about  the  facts 
now?”  “No,”  answered  Sullivan,  “but  the  law  may 
trouble  your  Honor.  How  will  you  get  over  the  maxim, 
c  De  Minnie  Miss  lex  non  curat '  f  ” 

§  580.  Swett. 

Leonard  Swett  was  born  in  Maine  in  1825.  On  re¬ 
turning  from  the  Mexican  war,  in  1818,  he  settled  at 
Bloomington,  Ill.  He  traveled  the  circuit  in  fourteen 
counties,  and  was  intimate  with  David  Davis  and  Abra¬ 
ham  Lincoln.  He  removed  to  Chicago  in  1865,  and  in 
1887  delivered  the  oration  at  the  unveiling  of  the  statue 
of  Lincoln  there.  When  Lincoln  was  president,  Mr. 
Swett  distinguished  himself  in  trial  of  government  cases, 
notably  that  for  the  acquisition  of  the  California  quick¬ 
silver  mines.  He  had  not  been  without  distinction  in 
criminal  cases  ;  having,  in  the  course  of  his  industrious 
practice,  secured  the  acquittal  of  nineteen  men  indicted 
for  murder.  His  eloquence  as  an  advocate  needs  no 
other  affirmation. 

§581.  Taney. 

Roger  B.  Taney  was  born  in  Maryland  in  1777,  and 
died  in  1864.  He  was  a  fellow  law-student  of  F.  S.  Key, 


1  See  Stevens’  portrait,  3  Gr.  Bag,  258. 
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and  married  his  sister  Anne.  Although  she  was  a  Prot¬ 
estant,  and  the  Taney  family  Catholic,  they  lived  very 
happily  together.  He  was  noted  for  his  moral  courage 
in  defending  unpopular  clients  ;  notably  Gen.  Wilkinson, 
court-martialed  in  1811,  and  under  cloud  of  previous  al¬ 
leged  complicity  in  the  scheme  of  Aaron  Burr.  In  1818, 
he  defended  Gruber,  a  Methodist  minister  from  Pennsyl¬ 
vania,  indicted  for  attempting  to  incite  insurrection 
among  slaves,  by  saying  at  a  camp-meeting:  “Sweat 
and  blood  and  tears  ! — the  voice  of  my  brother’s  blood 
crieth.  Is  it  not  a  reproach  to  a  man  to  hold  articles  of 
liberty  and  independence  in  one  hand,  and  a  bloody  whip 
in  the  other  ?  We  Pennsylvanians  think  it  strange  to 
read  an  advertisement  :  ‘  For  sale — a  plantation  .  .  .  also 
a  number  of  negroes, — -men,  women  and  children,  some 
very  valuable  ones  ;  also  a  pew  in  such  and  such  a  church.’ 
In  this  inhuman  traffic  and  cruel  trade  the  most  tender 
ties  are  torn  asunder.  ” 

Taney  justified  the  words  before  a  jury  of  slave¬ 
holders  :  “  I  abhor  those  human  reptiles  who  live  by  trad¬ 
ing  in  human  flesh,  who  enrich  themselves  by  tearing  the 
husband  from  the  wife,  the  infant  from  the  bosom  of  the 
mother.  A  hard  necessity  compels  us  to  endure  the  evil 
of  slavery  for  a  time.  It  was  imposed  on  us  by  another 
nation  while  we  were  in  a  state  of  colonial  vassalage. 
It  cannot  be  easily  or  suddenly  removed,  yet,  while  it 
continues,  it  is  a  blot  on  our  national  character,  and 
every  real  lover  of  freedom  confidently  hopes  that  it  will 
be  effectually,  though  it  must  be  gradually,  wiped  away, 
and  earnestly  looks  for  the  means  by  which  this  neces¬ 
sary  object  may  he  best  attained.”  The  jury  immedi¬ 
ately  returned  a  verdict  of  not  guilty. 

In  1821,  Taney  argued  a  leading  case  as  to  title  of 
reclaimed  proprietary  lands.1  In  1826,  Taney  and  Win. 
Wirt  argued  a  leading  case  on  trusts  ;2  and,  in  the  U.  S. 
Supreme  Court,  the  Maryland-Lord  Baltimore  case.  In 
1827,  he  was  appointed  attorney-general  of  Maryland, 

1  Browne  v.  Kennedy,  5  Har.  &  J.  (Md.)  195. 

2  Ringgold  v.  Ringgold,  1  Har.  &  G.  (Md.)  11. 
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and  in  1831,  of  the  United  States.  In  1833,  he  became 
Jackson’s  secretary  of  the  treasury,  and  removed  the 
deposits  from  the  United  States  Bank.  His  appointment 
was  not  confirmed  at  the  “panic  session”  of  1835,  and 
being  outrageously  abused  by  many  senators,  he  resigned. 
Upon  Marshall’s  death  in  1835,  Taney  was  appointed 
chief  justice  of  the  United  States.  He  saw  the  light 
before  the  battle  of  Saratoga,  and  he  heard  the  thunders 
of  Gettysburg. 

In  1856,  Chief  Justice  Taney,  rendered  the  famous 
decision  that  a  free  negro  whose  ancestors  were  brough 
to  this  country  and  sold  as  slaves,  is  not  a  “citizen”  in 
the  constitutional  sense.1  It  was  an  action  by  Dred  Scott 
for  trespass  and  assault  in  seizing  him,  his  wife  Lizzie, 
and  their  two  children,  one  of  which  was  born  north  of 
the  line  of  36°  30'.  The  decision  has  been  blotted  out  by 
the  blood  of  civil  war.2 

The  immortal  dictum  of  Judge  McLean  (dissenting) 
was  :  “A  slave  is  not  a  mere  chattel ;  he  bears  the  im¬ 
press  of  his  Maker,  and  is  amenable  to  the  laws  of  God 
and  man  ;  and  he  is  destined  to  an  endless  existence.” 
The  dissenting  opinions  of  Judges  McLean  and  Curtis 
cover  nearly  a  hundred  pages.  This  reminds  one  of  an 
incident  mentioned  by  the  Washington  Law  Reporter, 
concerning  Judge  Hartington,  who  sat  in  a  Supreme 
Court  in  ante-bellum  days.  In  trover  for  a  slave  the 
plaintiff  had  legally  made  out  his  proof  of  title.  The 
judge  told  him  that  this  was  insufficient.  The  plaintiff 
promptly  exclaimed  :  ‘  ‘  What  more  do  I  need  to  make  out 
a  title?”  Instantly  and  sadly  came  the  judge’s  reply  : 
“A  bill  of  sale  from  Almighty  God  in  the  first  place.” 

Taney  died  in  penury,  and  the  bar  made  a  movement 
to  provide  for  his  daughter.  But  it  proved  a  sluggish 
one,  and  David  Dudley  Field  was  so  chagrined  thereat 
that,  although  not  personally  acquainted  with  her,  and 
disliking  her  father’s  political  sentiments,  he  gave  his 
personal  bond  to  the  clerk  of  the  Federal  Supreme  Court 

1  Scott  v.  Sanford,  19  How.  393-633.  See  head-notes  covering  three 
j>ages.  2  See  Appleton’s  Cyc.  Am.  Biog.  ;  8  Alb.  L.  J.  33. 
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to  pay  her  an  annuity  of  $500,  and  this  he  paid  for  eight¬ 
een  years.1 

§  582.  Thompson. 

Isaac  Grant  Thompson  was  born  in  1840,  and  died  in 
1879.  He  wrote  various  law  treatises  and  manuals, 
prepared  the  American  Reports  and  a  Digest  of  the  first 
twenty- four  volumes,  and  with  Robley  D.  Cook,  the  six 
volumes  of  New  York  Supreme  Court  Reports  preceding 
Mr.  Hun’s  series.  In  1870,  he  founded  the  Albany  Law 
Journal.  Of  his  noble  work  therein,  his  successor,  Irving 
Browne,  says:2  “  The  more  its  columns  were  sought  as 
a  vehicle  of  communication  on  large  topics  by  the  great 
jurists  of  this  country,  the  more  careful  he  was  not  to 
lose  sight  of  the  practical.  His  aim  was  to  traverse  the 
entire  orbit  of  legal  interests,  and  to  combine  in  one 
journal  the  philosophical,  the  practical,  the  humorous  ; 
to  champion  the  right,  to  denounce  the  wrong  ;  and 
all  in  a  spirit  of  independence  and  fairness.  He  strove 
to  make  not  merely  a  current  digest,  but  a  legal  journal, 
that  had  opinions  and  dared  to  speak  them.  His  mind 
was  acute,  incisive,  comprehensive  and  fertile  ;  his  self- 
possession  was  perfect,  his  command  of  language  was 
strikingly  forcible,  affluent  and  elegant.  .  .  .  His  tastes 
were  scholarly  rather  than  argumentative  ;  in  his  chosen 
walk  he  thought  to  meet  fewer  of  the  unpleasant  incidents 
and  harassing  circumstances  that  infest  the  vocation  of 
the  advocate.  He  chose  wisely  for  himself  and  his  beloved 
profession.  He  exercised  a  vast  influence  and  achieved 
a  vast  amount  of  good  which  have  crowned  his  young 
life  with  honor  and  respect  from  the  legal  profession  and 
the  world  ;  and  not  only  from  them  but  from  laymen  as 
well,  for  few  legal  publications  are  so  extensively  read 
by  laymen  and  quoted  by  lay  newspapers  as  the  Albany 
Law  Journal.” 3 

1  See  6  Gr.  Bag,  245.  See  Taney’s  portrait,  3  Gr.  Bag,  314  ;  6  App. 
Cyc.  Am.  Biog.  29. 

2  20  Alb.  L.  J.  181. 

3  See  an  excellent  portrait  of  Mr.  Thompson’s  brave  and  admirable 
face,  frontispiece,  Vol.  20,  Alb.  L.  J. 
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§  583.  Thrall. 

Beuben  B.  Thrall  was  born  in  1795,  and  died  in  1890. 
He  was  admitted  to  practice  in  the  Butland,  Vt.,  county- 
court  in  1819.  He  was  State  attorney  in  1836,  and  was 
a  co-worker  of  Garrison  and  Phillips  in  getting  slavery 
abolished.  He  was  in  active  practice  for  seventy  years  ; 
answering  to  the  call  of  his  cases  at  the  March  Term, 
1889. 

§  584.  Van  Buren. 

John  Van  Buren  was  born  in  1810,  and  died  in  1866. 
His  father  was  President  Martin  Van  Buren.  John 
graduated  at  Yale  in  1828.  He  was  elected  attorney- 
general  of  New  York  in  1845.  He  won  eminence  in  the 
Forrest  divorce  case.  He  was  remarkably  successful 
before  juries.  He  was  tall  and  of  elegant  manners,  and 
was  familiarly  known  as  ‘‘Prince  John. ”1  He  once  so 
conducted  a  case  at  the  Circuit  as  to  win  the  applause  of 
his  preceptor,  Mr.  Butler,  who  argued  it  at  the  General 
Term.2  But  on  the  trial,  an  Irish  witness  turned  the 
laugh  upon  him.  The  colloquy,  as  John  was  fond  of 
repeating  it,  was  as  follows  :  “  Where  do  you  live,  sir  ?  ” 
“My  home  is  at  Hudson.”  “When  did  you  come  to 
Albany  ?  ”  “A  day  before  yesterday  and  one  day  before 
that  I  am  thinking.”  “And  how  did  you  come,  sir?” 
“  And  is  it  how  did  I  come  that  ye  are  after  wanting  to 
know  ?”  “  Yes,  that  is  precisely  what  I  want  to  know, 

so  tell  me  at  once.”  “Well,  you  see  I  am  here  ;  what 
odds  does  it  make  how  I  came  ?  ”  “I  want  you  to  tell 
me  how  you  got  here,  sir, — did  you  come  by  land  ?  ” 
“  No,  I  didn't.”  “By  water?”  “  No,  I  didn’t.”  “Now, 
sir,  if  you  came  neither  by  land  nor  by  water,  I  want 
you  to  tell  me  how  you  did  get  here.”  “  I  came  afoot. 
Why  don’t  ye  get  at  the  English  of  it  when  ye  ask 
questions  ?  They  say  ye  are  larned  in  the  English  as  yer 
father  is  before  ye,  although  he  is  a  Dutchman.”  Van 


1  See  his  portrait,  3  White,  Cyc.  Am.  Biog.  386. 

2  McPherson  v.  Rathbone,  11  Wend.  96. 
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Buren  used  to  add  that,  after  that  experience,  he  avoided 
cross-examining  witnesses. 

Mr.  L.  B.  Proctor,  in  an  interesting  biographical 
sketch,1  states  that  John,  though  professing  to  be  no 
politician,  warned  his  father  of  the  consequences  of  the 
two-tliird  rule  in  the  national  convention. 

8  585.  Vanderpoel. 

Aaron  J.  Vanderpoel  was  born  in  1825,  and  died  in 
1887.  He  was  one  of  the  founders  of  the  New  York 
State  Bar  Association.  L.  B.  Proctor  says  of  him  :  2 
“  He  was  fortunate  as  a  speaker  at  the  bar.  His  ar¬ 
guments  were  not  set  with  diamonds  nor  decked  with 
flowers,  but  they  were  forcibly  and  successfully  along 
the  track  of  logic  and  reason  to  the  center  of  the  attack 
or  defense.  He  often  levied  upon  the  classic  ancient 
lore  and  modern  research  for  illustration,  but  it  was 
only  for  so  many  recruits  to  the  forces  he  commanded  in 
his  legal  conflicts.  .  .  .  He  was  a  gentleman  by  birth,, 
education  and  association.” 

S  586.  Warren. 

Samuel  Warren  was  born  in  1807,  and  died  in  1877. 
He  was  Queen’s  counsel  in  1851.  He  was  M.  P.  for  Mid¬ 
hurst  in  1856-7.  He  was  the  author  of  the  celebrated 
law  novel,  “Ten  Thousand  a  Year,”  also  of  various 
valuable  law  treatises.3 

A  lawyer  named  Murphy,  a  man  of  boisterous  man¬ 
ners,  was  fond  of  tilting  wits  against  Warren.  At  a 
banquet  at  which  botli  were  present,  after  Murphy  had 
been  made  sergeant,  he  called  out  :  ‘ £  By  the  way, 
Warren,  I  never  had  patience  to  finish  that  book  of 
yours  ;  but  do  tell  me  what  became  of  Gammon  ?  ” 
Warren  answered  very  leisurely  :  “  Oh,  they  made  him  a 
sergeant,  and  he  was  never  heard  of  after.”  The  neat¬ 
ness  of  the  repartee  lay  in  the  notorious  fact  that 
Murphy’s  business  had  declined  ever  since  he  took  the 
coif. 

1  See  45  Alb.  L.  J.  B.  D.  Appendix,  31.  2  36  Alb.  L.  J.  180. 

8  See  Allibone  Diet.  Authors. 
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The  following  epigram  by  Sir  George  Rose,  “  On 
Samuel  Warren,  Esq.,  Q.  C.,  and  Recorder  of  Hull, 
author  of  ‘Ten  Thousand  a  Year,’  ‘Now  and  Then,’ 
etc.,”  is  said  to  have  been  designed  and  received  in  good 
part. 

“Warren,  though  able,  yet  valuest  of  men, 

Could  he  guide  with  discretion  his  tongue  and  his  pen, 

His  course  would  be  clear  for  ‘  Ten  Thousand  a  Year,’ 

But  limited  else  to  a  brief  1  Now  and  Then.’” 

§  587.  Webster— Darmouth  College  Case. 

Daniel  Webster  was  born  in  1782,  and  died  in  1852. 
In  1807,  he  turned  his  Boscawen,  N.  H.,  law  business 
over  to  his  brother  Ezekiel,  removed  to  Portsmouth,  and 
was  soon  considered  a  worthy  antagonist  of  Jeremiah 
Mason.  In  1816,  he  removed  to  Boston,  and  was  retained 
in  the  Dartmouth  College  case,1  wherein  it  was  decided 
in  1819,  that  the  charter  granted  by  the  British  crown  to 
the  trustees  in  1769,  was  a  contract  not  dissolved  by  the 
Revolution,  and  was  within  U.  S.  Const.,  art.  1,  §10,  un- 
impairable  by  State  law.  The  case  originated  in  a 
quarrel  between  a  liberal  Presbyterian,  Dr.  Eleazer 
Wheelock,  whom  the  charter  appointed  president,  with 
power  to  name  his  successor,  and  a  strict  Congregation- 
alist,  Dr.  Joseph  Bellamy,  on  the  charter  inhibition  of 
the  exclusion  of  religious  belief.  Nathaniel  Niles,  a 
pupil  of  Bellamy,  became  a  trustee.  Wheelock  named 
his  son  John  to  be  his  successor.  In  1815,  John  petitioned 
the  State  Legislature  for  an  investigation  of  the  intolerant 
acts  of  the  board.  The  trustees  deposed  him,  and  chose 

1  Dartmouth  Col.  v.  Woodward,  4  Wheat.  518-715.  This  case  is  now 
called  “  a  legal  mummy.”  See  A.  F.  Walker’s  address  before  the  Ver¬ 
mont  Bar  Association  in  1885;  also,  34  Alb.  L.  J.  201  ;  also,  essay  of 
W.  P.  Wells  of  Detroit  before  the  Am.  Bar  Ass.  in  1886  :  34  Alb.  L.  J. 
402.  See  also  the  Railroad  Commission  Cases  in  1885,  116  U.  S.  307.  In 
People  v.  O  Brien  (1888),  111  N.  Y.  1  (a  contention  against  New  York 
City,  and  three  city  railway  companies),  Chief  Justice  Ruger  said  of  this 
case  :  Although  it  has  sometimes  been  criticised,  it  has  been  uniformly 
acquiesced  in  by  the  courts  of  the  several  States,  as  the  law  of  the  land, 
and  may  be  regarded  as  too  firmly  settled  to  admit  of  question  or  dispute.” 
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Francis  Brown  president,  tlie  Federalist  party  sustain¬ 
ing  them.  W  heelock  and  his  Republican  sympathizers 
carried  the  next  State  election.  In  1816,  acts  were  passed 
recognizing  the  college,  and  the  governor  appointed  a 
new  board.  Its  secretary,  Judge  Woodward,  had  been 
secretary  of  the  old  board,  and  took  with  him  the  records 
and  college  seal,  to  recover  which  the  old  board  brought 
trover  in  the  State  court,  obtaining  a  special  verdict  of 
not  guilty,  if  said  acts  are  valid,  without  assent,  etc. 
From  the  judgment  thereon,  a  writ  of  error  was  taken 
to  the  Federal  Supreme  Court.  Mason  and  Smith  being 
unable  to  go  to  Washington,  it  fell  to  Webster  to  conduct 
the  argument.  He  contended,  that  under  its  charter, 
Dartmouth  College  was  a  private  and  not  a  public  cor¬ 
poration,  and  he  prevailed  ;  Chief  Justice  Marshall — a 
“  Federalist  ” — conceding  the  important  and  now  fa¬ 
miliar  point,  that  the  fact  that  a  corporation  is  established 
for  purposes  of  general  charity,  or  for  education  gen¬ 
erally,  does  not,  per  se,  make  it  a  public  corporation, 
liable  to  the  control  of  the  Legislature.  Webster’s 
“mere  statement  of  the  case  seemed  equivalent  to  de¬ 
monstration  .  .  .  and  a  few  sentences  at  the  close,  giving 
utterance  to  deep  emotion,  left  judges  and  audience  in 
tears.”  Webster’s  speech  in  the  Girard  will  case  was 
hardly  just  to  the  testator.1 

§  588.  Webster’s  “  Seventh  o’  March  ”  Mistake. 

Webster’s  income  was  now  over  $20,000  a  year.  His 
public  life  is  too  well  known  to  fall  within  our  present 
limits,  but  the  writer  cannot  refrain  from  giving  his 
younger  readers  a  glimpse  of  what  Mr.  Webster’s  friends 
call  “the  great  mistake.”  His  ambition  for  the  presi¬ 
dency  was  defeated  by  his  notorious  “  Seventh  of  March 
(1850)  Speech,”  wherein  he  said  as  to  slavery:  “I  sup¬ 
pose  there  is  to  be  found  no  injunction  against  that  re¬ 
lation  between  man  and  man,  in  the  teachings  of  the 
Gospel  of  Jesus  Christ,  or  of  any  of  His  Apostles.  .  .  .  One 
complaint  of  the  South  has  just  foundation  ...  at  the 
1  See  extract,  1  Forum,  188. 
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North  .  .  .  disinclination  to  perform  fully  the  constitu¬ 
tional  duties  in  regard  to  the  return  of  persons  bound  to 
service,  who  have  escaped  into  the  free  States.  .  .  .  My 
friend  at  the  head  of  the  Judiciary  Committee  (Mr.  Mason 
of  Va.)  has  a  bill  on  the  subject  ...  I  propose  to  sup¬ 
port.”  (When  the  bill  came  to  the  vote,  Webster  had 
become  Fillmore’s  secretary  of  state.) 

§  589.  And  its  Consequences. 

In  his  “  Seventeenth  of  July  (1850)  Speech  ”  (on  ‘the 
“  Compromise  Bill”)  he  sought  to  allay  the  excitement 
by  saying:  “There  has  not  been  a  case  within  the 
knowledge  of  this  generation,  in  which  a  man  has  been 
taken  back  from  Massachusetts  into  slavery  by  process 
of  law.”1  Webster,  in  his  action  on  the  Wilmot  Proviso, 
the  Fugitive  Slave  Law,  and  the  Clay  Compromise,  was 
charged  with  sacrificing  principle  to  policy.  In  the  next 
Whig  Presidential  Convention  he  received  but  29  votes. 
He  refused  to  support  the  nominee,  Gen.  Scott. 

§  590.  The  Great  Peroration. 

Webster's  celebrated  peroration,  as  differing  from 
editor  Joseph  Gales’ report,  was  probably  suggested  by 
the  banner  in  “Paradise  Lost.  ”  Compare  “  Let  their  last 
feeble  and  lingering  glance  rather  behold  the  gorgeous 
ensign  of  the  Republic  now  known  and  honored  through¬ 
out  the  earth,  still  full  high  advanced,  streaming  in  its 
original  luster,  not  a  stripe  erased  or  polluted,  nor  a 
single  stai  obscured,  bearing  for  its  motto  not  those  words 
of  delusion  and  folly,  ‘Liberty  first  and  Union  after¬ 
wards,’ but  blazing  in  characters  of  living  light  on  all 
its  ample  folds  as  they  float  over  the  sea  and  over  the 
land,  and  in  every  wind  under  the  whole  heavens,  that 
other  sentiment,  dear  to  every  true  American  heart, 

1  See  Commonwealth  v.  Griffith,  2  Pick.  11.  But  Thomas  Sims  was 
sent  back  by  Commissioner  Curtis,  April  11th,  1851.  He  had  been 
arrested  by  U.  S.  Marshal  Charles  Devens,  who  afterwards  offered  to  pay 
Mrs.  Lydia  Maria  Child  the  price  of  Sims’  freedom,  and  who  in  1877 
when  attorney-general,  appointed  Sims  to  a  position  in  the  Department 
of  Justice. 
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‘  Liberty  and  Union,  Union,  one  and  inseparable,  now 
and  forever,  ’  ”  with 

“  The  imperial  ensign  which  full  high  advanced, 

Shone  like  a  meteor  streaming  to  the  wind, 

With  gems  and  golden  luster  high  emblazed , 

Seraphic  arms  and  trophies.” 

531.  Webster’s  Professional  Incidents. 

Webster  used  to  relate  an  incident  of  liis  early  practice 
at  Portsmouth.  “  An  old  acquaintance  of  my  father  had 
rented  a  farm  of  one  W.,  with  a  clear  understanding 
that,  on  expiration  of  the  lease,  he  could  purchase  it  for 
§1,000.  Finding  the  soil  productive,  he  determined  to 
purchase,  and  went  on  improving  it.  W.  ignored  the 
agreement  and  brought  ejectment.  The  farmer  had  but 
$1,000  and  unblemished  reputation,  but  I  willingly  un¬ 
dertook  his  case.  The  opening  argument  of  the  plaintiffs 
attorney  left  me,  little  ground  for  hope.  He  stated 
that  he  could  prove,  by  a  reliable  witness,  that 
there  was  not  a  word  about  any  sale  when  the  lease  was 
signed.  On  the  recess,  at  dinner,  by  chance,  I  sat  next 
a  newly-commissioned  militia  officer,  and  a  brother  law¬ 
yer  began  to  joke  him  about  his  lack  of  martial  knowl¬ 
edge.  ‘Indeed,’  said  he,  ‘you  should  write  down  the 
orders  and  get  old  W.  to  beat  them  into  your  sconce,  as  I 
saw  him  this  morning,  with  a  paper  in  his  hand,  teaching 
young  M.  in  the  court-house  entry.’ 

“On  reopening  court,  M.  was  put  on  the  stand.  He 
told  a  clear  story,  repudiating  all  knowledge  of  any  agree¬ 
ment  to  sell.  I  noticed  a  paper  protruding  from  his 
pocket.  On  rising  to  cross-examine,  I  hastily  seized  it 
before  he  had  the  least  idea  of  my  intention.  ‘Now,’ I 
asked,  ‘  tell  me  if  this  paper  does  not  detail  the  story 
you’ve  told,  and  is  it  not  false  ?  ’  He  hung  his  head 
with  shame.  The  paper  was  in  old  W.  ’s  handwriting,  and 
lie  lost  the  case.  There  was  such  a  storm  of  indigna¬ 
tion  against  him  that  he  soon  moved  West.”1  This  re- 

1  Compare  George  B.  Dexter’s  racy  story,  “  The  Unseen  Witness,” 
3  Gr.  Bag,  101. 
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minds  of  the  incident  related  by  Webster,  of  Bruce’s 
plucking  at  Barnaby’s  bosom,  and  exposing  to  tlie  jury 
a  red  flannel  undershirt,  after  Barnaby’s  tirade  against 
Bruce’s  client  as  wearing  a  red  coat  and  descended  from 
Britishers.1 

Our  limits  exclude  the  story  of  the  impecunious  client 
who  insisted  on  giving  him  an  old  rocky  farm,  and 
of  the  poor  woman  who  told  the  visitor  (Webster)  that 
she  had  heard  it  belonged  to  a  lawyer  named  Webster, 
whom  she  was  daily  expecting  to  come  and  turn  her  out 
of  doors.  It  reminds  of  the  Bloomington,  Ill.,  lawyer 
(David  Davis,  since  U.  S.  judge  and  senator)  who  ac¬ 
commodated  a  client  by  buying  a  parcel  of  land  at  the 
execution  sale, — now  nearly  in  the  middle  of  “the  South 
Side,”  Chicago.2  There  is  a  story  that  after  Webster’s 
removal  to  Marshfield,  he  was  revisiting  his  birthplace 
and  while  approaching  it  asked  a  fellow-passenger  in  the 
coach,  who  was  a  neighbor  of  the  homestead,  as  to  the 
welfare  of  certain  persons  of  the  Webster  family,  and 
finally  about  Daniel.  The  answer  was  :  “  Wal,  I  believe 
Dan  is  a  lawyer  somewhere  in  the  neighborhood  of 
Boston.” 3 

§  592.  Whittaker. 

Some  lawyers  have  been  known  to  imperil  their  in¬ 
tellectual  reputation  for  the  sake  of  a  joke  at  the  ex¬ 
pense  of  their  “most  reverend,  grave,  and  potent 
seniors.”  A  pleasant  manner,  however,  may  tide  over 
unpleasant  matter.  William  Whittaker,  when  King’s 
sergeant,  was  conducting  an  examination  before  the 
House  of  Lords.  An  objection  being  taken  to  one  of  his 

1  See  5  Gr.  Bag.  49. 

2  For  other  incidents,  see  Charles  Lanman’s  Private  Life  of  D.  W., 
Harper  &  Brothers,  1852. 

3  Further,  as  to  his  professional  and  public  life,  see  Webster’s  works 
passim,  6  Vols.,  Boston,  Little  &  Brown,  1851.  As  to  Pinkney’s  com¬ 
pulsory  apology  to  Webster,  see  17  Alb.  L.  J.  25  and  115.  For  Web¬ 
ster’s  argument  in  1827  as  to  the  effect  of  a  discharge  under  a  State 
insolvency  law,  see  Ogden  v.  Saunders,  12  Wheat.  213  ;  and  (full  text) 
Great  Speeches  of  Great  Lawyers,  67. 
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interrogatories,  counsel  were  ordered  to  withdraw,  and 
there  was  a  deliberation  of  two  hours.  Nothing  was  re¬ 
solved  on,  and  when  he  was  re-admitted,  he  was  re¬ 
quested  to  put  the  question  again.  He  answered  : 
“  Upon  my  word,  my  Lords,  it  is  so  long  since  I  put  the 
hist  question  that  I  entirely  forget  it  ;  but,  with  your 
leave,  I  will  now  put  another.” 

§  593.  Wilde. 

Richard  H.  Wilde  was  born  in  Ireland  in  1789,  and 
died  at  New  Orleans  in  1847.  He  was  attorney-general 
of  Georgia,  and  afterwards  served  several  terms  in  Con¬ 
gress.  He  was  professor  of  constitutional  law  in  the 
Lniversity  of  Louisiana.  He  wrote  “  Hesperia  also 
the  popular  song,  “  The  Lament  of  the  Captive,”  based 
on  the  story  of  Juan  Ortez,  last  survivor  of  the  Narvaaz 
expedition  : 

“  My  life  is  like  the  summer  rose 
That  opens  to  the  morning  sky, 

But  ere  the  shades  of  evening  close, 

Is  scattered  on  the  ground — to  die.” 

Anthony  Barclay  of  Savannah  translated  it  into  Greek, 
and  for  a  while  the  author  was  charged  with  its  being  a 
plagiaristic  translation  of  a  Greek  ode.  On  a  visit  to 
Italy,  Mr.  Wilde  discovered,  in  the  chapel  of  Bargello,  on 
a  wall  covered  with  whitewash,  a  portrait  of  Tasso,  by 
Giotto.  He  published  many  graceful  translations  from 
Italian,  Spanish  and  French  writers. 

§  594.  Wilkes. 

John  Wilkes  was  born  in  1727,  and  died  in  1797.  He 
was  noted  for  his  wit  and  his  audacity.  His  dash  at 
Thurlow  has  already  been  noticed.1  He  accused  the  King 
of  an  “  infamous  fallacy”  in  the  speech  from  the  throne, 
was  prosecuted  by  Lord  Halifax,  secretary  of  state,  for 
libel,  but  was  discharged  on  habeas  corpus  in  1793. 
Wilkes  could  hardly  be  called  a  practicing  barrister. 
He  is  mentioned  here  simply  as  one  of  the  curiously  pro- 
1  See  foot-note,  ante,  §  190. 
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plietic  souls  of  special  interest  to  Americans.  For,  on 
the  motion  of  Cavendish,  Feb.  6,  1775,  to  reconsider 
Lord  North’s  proposition  to  declare  Massachusetts  in 
rebellion,  be  said  : — 

“  I  can  no  more  comprehend  the  policy  than  acknowl¬ 
edge  the  justice  of  your  deliberations.  Where  is  your 
force,  what  are  your  armies,  how  are  they  to  be  recruited 
and  how  supported  ?  The  single  province  of  Massachusetts 
has  at  this  moment  30,000  men,  well  trained  and  disci¬ 
plined,  and  in  case  of  emergency,  can  bring  90,000  into 
the  held,  and  I  doubt  not  will  do  it  when  all  that  is  dear 
is  at  stake,  when  forced  to  defend  their  liberty  and  prop¬ 
erty  against  their  cruel  oppressors.  The  right  honor¬ 
able  gentleman  with  the  blue  ribbon  assures  us  that 
10,000  of  our  troops  and  four  Irish  regiments  will  make 
their  brains  turn  in  their  head  a  little,  and  strike  them 
aghast  with  terror.  But  where  does  the  author  of  this 
exquisite  scheme  propose  to  send  his  army  ?  Boston, 
perhaps,  you  may  lay  in  ashes,  or  it  may  be  made  a  strong 
garrison,  but  the  province  will  be  lost  to  you.  You  will 
hold  Boston  as  you  hold  Gibraltar,  in  the  midst  of  a 
country  which  will  not  be  yours  ;  the  whole  American 
continent  will  remain  in  the  power  of  your  enemies. 
The  ancient  story  of  the  philosopher  Calanus  and  the 
Indian  hide  will  be  verified  ;  where  you  tread,  there  it 
will  be  kept  down,  but  it  will  rise  the  more  in  other  parts. 
Where  your  fleets  and  armies  are  stationed,  the  pos¬ 
session  will  be  secured  while  they  continue,  but  all  the 
rest  will  be  lost.  In  the  great  scale  of  empire  you  will 
decline  from  the  decision  of  this  day,  and  the  Americans 
will  rise  to  independence,  to  power,  and  to  all  the  great¬ 
ness  of  the  most  renowned  States,  for  they  build  on 
the  solid  basis  of  general  public  liberty.  .  .  .  They  will 
sooner  declare  themselves  independent  and  risk  every  con¬ 
sequence  of  such  a  contest  than  submit  to  the  galling 
yoke  which  the  administration  is  preparing  for  them. 
Recollect  Philip  II.  of  Spain  ;  remember  the  seven  prov¬ 
inces  and  the  Duke  of  Alva.  .  .  .  The  duke  was  vic¬ 
torious  wherever  he  appeared  ;  but  his  cruelties  sowed 
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the  teeth  of  the  serpent.  The  beggars  of  the  Briel,  as 
they  were  called  by  the  Spaniards,  who  despised  them  as 
you  now  despise  the  Americans,  were  those,  however, 
who  first  shook  the  power  of  Spain  to  the  center.  .  .  . 
You  would  declare  the  Americans  *'  rebels. ’  If  you  per¬ 
sist  in  your  resolution,  all  hope  of  reconciliation  is  ex¬ 
tinct.  They  will  triumph,  the  whole  continent  of  North 
America  will  be  dismembered  from  Great  Britain,  and 
the  wide  arch  of  the  raised  empire  fall.” 

In  the  light  of  to-day,  Captain  Hervey’s  reply  to  Wilkes 
looks  amazingly  ludicrous.  Hei’e  is  one  of  his  bursts 
of  bombast  :  “If  there  are  Catalines  among  us,  who 
plot  in  darkness  pernicious  schemes  against  the  State, 
let  them  be  unveiled  and  dragged  to  light,  that  they  may 
be  offered  as  victims  to  the  just  vengeance  of  this,  cour¬ 
teous  country .”  1 

§  595.  Wirt— Amicus  Curiae. 

William  Wirt  was  born  in  1772,  and  died  in  1834. 
He  was  noted  as  a  genial  gentleman  and  scholarly  law¬ 
yer.  He  was  the  attorney-general  of  the  United  States 
from  1817  to  1829,  and  was  the  anti-Masonic  candidate 
for  the  presidency  in  1832. 

His  first  cause  was  at  Culpepper  Court-House.  It 
was  a  case  of  assault  and  battery,  with  joint  judgments 
against  three,  of  whom  two  had  been  released  after  the 
judgment  ;  and  the  third,  who  had  been  taken  in  execu¬ 
tion  and  imprisoned,  claimed  the  benefit  of  that  release, 
as  inuring  to  him  also.  The  old  remedy  was  by  audita 
querela.  At  that  time,  the  Virginia  county  courts  were 
composed  of  justices  of  the  peace  ;  and  the  older  members 
of  the  bar  frequently  interrupted  as  amici  cur  ice.  Upon 
the  case  being  opened,  one  of  these  volunteered  to  deny 
that  a  release  to  one  after  judgment  released  the  other. 
This  kindled  Wirt’s  ire,  and  he  maintained  his  point  with 
much  logic  and  firmness.  Thereupon  another  old  mem- 

1  See  Botta’s  Hist.  War  Indep.  U.  S.  A.,  Otis’  Tr.,  pp.  164-8,  for  the 
whole  of  Wilkes’  speech  •  the  foregoing  is  an  inadequate  sample  of  the 
vigor  of  his  style. 


500 


LEADING  IN  LAW,  ETC. 


Chap.  VIII, 


ber  of  the  bar  volunteered  an  amicus  curice  opinion  that 
the  motion  was  proper,  adding  :  “  Anyhow,  your 

Honors,  I  think  we  all  had  better  make  it  fair  weather 
for  our  young  brother  here  ;  for  it  is  pretty  evident 
that  if  we  don’t,  he’ll  be  a  thorn  in  our  side.”  Wirt’s 
motion  was  granted. 

§  596.  Conducting  the  Burr  Trial. 

Wirt  afterwards  particularly  distinguished  himself  in 
the  prosecution  of  Aaron  Burr  for  treason.  Of  Wirt  and 
the  Burr  trial,  a  law- journal  writer1  says  :  “Wirt  and 
Hay  were  the  leading  counsel  for  the  Government.  The 
foreman  of  the  jury  was  John  Randolph.  -  Among  the 
witnesses  was  Andrew  Jackson.  In  the  bar  as  spectators 
sat  two  young  lawyers,  who  afterward  abandoned  the 
profession  of  law,  the  one  for  that  of  arms,  the  other  for 
that  of  letters,  and  became  respectively  the  most  bril¬ 
liant  soldier  and  the  most  celebrated  author  in  this  coun¬ 
try — Winfield  Scott  and  Washington  Irving.  The  latter 
indeed  appeared  at  Richmond  as  the  retainer  of  a  friend 
of  Burr,  who  thought  that  the  young  lawyer’s  pen  might 
possibly  prove  serviceable  to  the  accused.  The  talent  and 
beauty  of  Richmond  crowded  the  benches.  (Irving  says 
they  1  would  rejoice  at  seeing  Col.  Burr  at  liberty  ’ 
[despite  his  immorality].)  Wirt’s  speech  was  compounded 
of  a  keen  logic  which  commanded  the  respect  of  the  great 
chief  justice,  and  a  pathos  which  melted  the  Richmond 
beauties  into  tears  only  less  pitiable  than  those  of  Blen- 
nerhasset’s  wife,  which  mingled  at  midnight  with  the 
wintry  Ohio.  The  result  of  the  trial  was  somewhat 
farcical,  the  court  holding  that  there  was  no  sufficient, 
proof  of  any  overt  act,  and  Burr  escaped  to  die  the  linger¬ 
ing  death  of  public  hatred  and  outlawry.” 

§  597.  Emmett  “  Hoist  by  his  own  Petard.” 

In  another  case2  Wirt  won  renown.  Certain  laws  of 
New  York  conferred  on  Fulton  and  Livingston  exclusive 
right  to  navigate  with  steamboats.  Gibbons  contested 

1  13  Alb.  L.  J.  242.  2  Gibbons  v.  Ogden,  6  Wheat.  448. 
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their  constitutionality,  and  appealed  from  the  N.  Y. 
court’s  decision.1  He  was  represented  by  Wirt  and  Web¬ 
ster,  while  Oakley  and  Emmett  championed  the  other  side. 
The  appeal  was  successful.  Emmett  inconsiderately  re¬ 
marked  that  New  York  might  exultingly  ask, 

“  Quce  regio  in  terris,  nostri  non  plena  laboris  %  ” 

Wirt  felicitously  turned  this  against  him  ;  JEneas  was 
not  triumphing  hut  sorrowing,  on  seeing  at  Carthage  a 
picture  of  the  destruction  of  Troy.  After  predicting  the 
civil  war  and  the  woes  that  would  result  from  the  mo¬ 
nopoly,  he  exclaimed  :  “Then,  sir,  when  New  York  shall 
look  upon  this  scene  of  ruin,  if  she  have  the  generous 
feelings  which  I  believe  her  to  have,  it  will  not  be  with 
her  head  aloft,  in  the  pride  of  conscious  triumph,  ‘  her 
rapt  soul  sitting  in  her  eyes.’  No,  sir,  no  !  Dejected 
wTitli  shame  and  confusion,  drooping  under  the  weight  of 
her  sorrow,  with  a  voice  suffocated  with  despair,  well  may 
she  exclaim, — 

“  ‘  .  .  .  quis  jam  locus — 

Quce  regio  in  terris ,  nostri  non  plena  laboris  ? 1  ” 

Emmett,  in  reporting  his  speech,  like  a  modern  trim¬ 
ming  congressman,  interpolated  after  “works,”  the 
words  ‘  ‘  she  may  turn  the  mournful  exclamation  of 
JEneas  into  an  expression  of  triumph.” 

§  598.  Wirt  and  Webster— “  Fenum  in  Cornu.” 

In  a  case  in  Boston,  in  1829, 2  Wirt  was  defeated  by 
Webster.  Thereof  Everett  said:  “Never  has  a  more 
magnificent  display  been  witnessed  in  our  courts  than  in 
the  arguments  of  the  illustrious  rivals  on  this  occasion. 
The  most  arid  details  of  account  and  abstrusest  doctrines 
of  equity  were  clothed  by  them  with  living  interest.” 

Wirt  was  occasionally  a  punster.  While  sitting  in 
the  bar  during  a  trial  wherein  Wickham  had  gotten 
District-Attorney  Hay  into  a  dilemma,  Jack  Warden 
whispered  to  Wirt :  “  Hcibtit  f&num  ifi  covnu  (he  has 

2  Hubbart’s  Adm.  v.  Brooks,  13  Alb.  L.  J.  245. 


1  17  Johns.  488. 
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“  hay  ”  on  his  horns).  Wirt  instantly  extemporized  the 
following  epigram  : — 

“Wickham  one  day  in  open  court 
Was  tossing  Hay  about  for  sport  ; 

Jack,  rich  in  wit  and  Latin  too, 

Cried  ‘  Habet  fenum  in  cornu.''  ” 

Kennedy,  Wirt’s  biographer,  discredits  the  story  of 
his  inebriety,  the  handkerchief  scene  with  Miss  Gamble, 
his  reforming,  after  she  became  his  second  wife,  etc.1 

§  599.  Finis. 

This  chapter  has  far  exceeded  its  allotted  bounds. 
With  much  reluctance,  the  writer  omits  to  sketch  many 
members  of  the  bar  whom  he  has  personally  and  happily 
known,  and  who  were  of  memorable  and  interesting  in¬ 
dividuality.2  To  the  older  professional  readers  may  recur 
here  the  words  of  Auditor  Downes:3  “Ties  such  as 
these,  like  the  friendships  of  school-days,  often  survive 
to  awaken  pleasant  memories  in  the  heart,  when  the 
slanting  shadows  of  time  fall  in  a  mellow  light  upon  the 
evening  of  existence  to  find  us  all  where 

“  Life  crowds  hurrying  to  the  haggard  Fates, 

And  Age  upon  his  mound  of  ashes  waits, 

To  chill  our  fiery  dreams  ; 

Hot  from  the  heart  of  Youth,  plunged  into  icy  streams.” 

“It  is  not  the  goal,  but  the  course,  which  makes  us 
happy,”  said  Jean  Paul  ;  yet,  welcome  is  the  reflection 
of  Helen  Gray  Cone  : 

“  There  is  no  calm  like  that  when  storm  is  done  ; 

There  is  no  pleasure  keen  as  pain’s  release  ; 

There  is  no  joy  that  lies  so  deep  as  peace  ; 

No  peace  so  deep  as  that  by  struggle  won.” 

1  See  Wirt's  portrait,  6  App.  Cyc.  Am.  Biog.  578  ;  8  Gr.  Bag,  315. 
For  Wii't’s  argument  in  1824  on  the  supreme  power  of  Congress  to  regu¬ 
late  commerce,  see  Gibbons  v.  Ogden,  9  Wheat.  1  ;  and  (full  text) 
Great  Speeches  by  Great  Lawyers,  47. 

2  For  an  episode  of  General  Mulligan,  see  post,  §  739. 

3  3  Ir.  L.  T.  711. 
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§  600.  “Jaw-law.” 

A  writer  in  “Life  ”  lately  said  : 

“  When  one  talks  of  hereditaments,  misprisions  and  indentures, 
Of  chattels  and  of  mortgages,  of  choses  and  debentures, 

Of  assumpsit,  debt  and  covenant,  of  trespass  and  attainders, 

Of  writs  of  habeas  corpus ,  of  reversions  and  remainders, 

Of  attaching  and  conveyancing,  of  signing  and  endorsing, 

Of  femes  both  sole  and  covert,  separating  and  divorcing, 

Of  words  of  twenty  letters,  which  you’d  think  would  break 
his  jaw, 

You  will  then  know  that  the  fellow  is  just  begun  to  study  law.” 

A  law  journal,  in  1885,  criticising  certain  pedantic 
lingo  then  in  vogue,  said  :  “  .  .  .  ‘  sur  rule  ’  and  ‘  sur 
petition  ’  are  vile  phrases.  4  Scire  facias  sur  mortgage  ’ 
.  .  .  patience  ceases  to  be  a  virtue  .  .  .  antediluvian  non¬ 
sense  .  .  .  £  Procedendo  ’  fills  us  with  awe  ;  we  are  not 
quite  sure  what  it  means,  hut  it  has  a  pompous  sound 
and  conveys  a  vague  impression  as  of  a  procession  headed 
by  a  drum-major.  .  .  .  ”  1 

§601.  Word-piling  in  Old  Pleadings. 

Sir  John  Maynard  used  to  call  the  law  ars  bctblativa. 
An  English  barrister,  writing  upon  their  judicature  act,2 
contrasted  therewith  the  old  word-piling  method  of 
pleadings  :  “  The  first  striking  difference  is  this,  that, 
on  the  common-law  plan,  a  plaintiff  is  required  to  state, 
not  the  facts,  but  what  he  considers  to  he  the  legal  effect 
of  the  facts.  If  his  advisers  take  a  wrong  view  of  a 
doubtful  point,  and  make  him  declare,  say,  for  goods  sold 

2  35  Sat.  Rev.  472,  April,  1873. 
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and  delivered,  when  the  real  facts,  as  proved,  only  make 
a  case  of  goods  bargained  and  sold,  the  unlucky  plaintiff 
is  cast,  not  because  he  is  not  entitled  to  recover,  but  be¬ 
cause  he  had  not  put  his  case  as  wisely  as  he  might  have 
done.  In  practice,  dangers  of  this  kind  are  mitigated, 
though  by  no  means  invariably  escaped,  by  inserting  a 
multitude  of  counts,  all  giving  slightly  different  versions 
of  the  same  transaction,  in  order  that  on  one  or  other  of 
them  the  plaintiff  may  be  found  to  have  stated  correctly 
the  legal  effect  of  the  facts. 

‘  ‘  The  permission  to  do  this  was  in  fact  a  recognition 
of  the  plaintiff’s  inherent  right  to  ask  alternative  relief  ; 
but  it  was  clogged  by  the  absurd  condition  that  he  could 
only  do  so  by  resorting  to  the  clumsy  fiction  of  pretend¬ 
ing  to  have  a  number  of  independent  grounds  of  action, 
when  he  knew  that  he  had  only  one,  hut  did  not  know 
exactly  what  the  court  might  consider  the  legal  effect  of 
his  facts  to  be.  This  was  not  only  unscientific  and  irra¬ 
tional,  but,  in  some  cases,  it  has  led  to  enormous  expense, 
by  compelling  a  plaintiff  to  declare  on,  and  a  defendant 
to  plead  to  scores  of  fictitiously  differing  counts,  when 
there  was  only  one  matter  in  dispute  between  them.” 

To  a  pleader  under  the  reformed  American  procedure 
the  verbiage  of  legal  documents  of  a  half  century  ago — 
“  long-tailed  words  ending  in  osity  and  ation  ” — is  rather 
amusing  and  amazing.  Its  circumlocution  reminds  him 
of  “the  house  that  Jack  built.”  The  explicitness  of  an 
indictment  would  remind  of  Dame  Quickly’s  garrulous 
charge  against  Jack  Falstaff  : — 

“  Thou  didst  swear  to  me,  upon  a  parcel-gilt  goblet 
sitting  in  my  dolphin  chamber,  at  the  round-table,  by  a 
sea-coal  fire,  upon  Wednesday,  in  Whitsun  week,  when 
the  prince  broke  thy  head  for  liking  his  father  to  a  sing¬ 
ing  man  of  Windsor  ;  thou  didst  swear  to  me  then,  as  I 
was  washing  thy  wound,  to  marry  me  and  make  me  my 
lady,  thy  wife.  Did  not  good-wife  Keech,  the  butcher’s 
wife,  come  in  then  and  call  me  gossip  Quickly  ?  comin 
in  to  borrow  a  mess  of  vinegar,  telling  me  she  had 
good  dish  of  prawns.” 
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§  602.  Puckering  Punishes  Pleader  Mylward— Demurrer  and 
Affront. 

George  Spence  tells  us 1  that  in  1596,  where  the  replica¬ 
tion  in  Mylward  v.  Weldon,  covered  120  sheets  of  paper, 
the  lord  keeper,  Sir  John  Puckering,  ordered  that  the 
warden  of  the  Fleet  cut  a  hole  through  the  document, 
insert  therein  the  head  of  Richard  Mylward,  the  prolix 
pleader,  lead  him  around  Westminster  Hall,  and  show 
him  at  the  bar  of  the  three  courts  while  in  session,  and 
then  imprison  him  until  he  pay  a  fine  of  ten  pounds  to 
her  Majesty  (Elizabeth)  and  twenty  nobles  to  the  de¬ 
fendant.  “  Puckering  ”  indeed. 

A  young  Virginian  (maybe  Mr.  X.),  after  a  little 
reading  of  Stephen  on  Pleading,  was  admitted  to  the  bar, 
and  was  ere  long  asked  by  a  client  to  bring  suit  upon 
certain  accounts.  His  declaration  began  :  “  Charles, 
Creditor,  complains  of  Daniel,  Debtor,  who  is  in  the 
custody  of  the  marshal  of  the  Marsh alsea,”  and  so  on. 
The  old  counsel  for  the  defendant  tendered  a  demurrer, 
and  holding  up  the  voluminous  declaration,  caused  a 
general  smile.  The  young  man  could  not  recollect  what 
a  demurrer  meant,  and  inquired  of  his  elbow  neighbor, 
Camm  Patteson,  what  to  do.  He  was  advised  to  ask  the 
court  to  give  until  the  next  morning  to  prepare  a  reply, 
which  was  granted.  After  the  adjournment,  X.  privately 
asked  Mr.  P.  whether  a  demurrer  was  not  a  personal 
affront.  P.,  seeing  the  humor  of  the  situation,  told  him 
a  demurrer  admits  all  the  allegations,  but  asserts  that 
they  are  so  chaffy  as  to  entitle  the  defendant  to  costs. 
Next  morning,  on  the  docket  call,  X.  rose  and  addressed 
the  court : — - 

It  may  be  that  the  statement  of  the  cause  of  action 
in  this  case  is  inartificial  and  improper,  but  I  rely  on 
the  great  Virginia  statute  of  jeofails,  which  is  the  pal¬ 
ladium  of  the  legal  rights  of  the  Virginia  citizen.  That 
noble  statute,  if  the  case,  however  badly  stated,  shows 
enough  for  the  court  to  arrive  at  the  true  merits  of  the 
cause,  is  sufficient.  As  to  the  demurrer,  I  hurl  back 
1  Spence  Eq.  Jur.  376,  note. 
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the  insinuation  that  I  have  stated  the  cause  so  badly, 
that,  admit  all  I  have  stated,  there  is  no  ground  for  the 
action,  with  scorn  and  contempt.  I  do  not  care  so  much 
myself  about  the  infernal  demurrer,  but  the  idea  that 

the  miserable  attorney  from  the  county  of - should 

attempt  to  bring  into  disrepute  the  memory  of  the  great 
Sir  Henry  John  Stephen  is  more  than  I  can  bear."  In¬ 
stantly  the  defendant’s  attorney  (who  was  just  recovering 
from  sickness)  yelled  :  “  What  do  you  mean,  sir,  about  a 
demurrer  being  a  personal  affront  ?  If  I  only  had  my 
usual  wind  I  would  give  you  a  foretaste  of  what  you 
will  often  catch  at  this  bar.”  A  personal  altercation  was 
with  difficulty  averted,  and  everybody  was  laughing. 
The  demurrer  was  sustained.  X.  went  West,  attained 
professional  eminence,  and  made  a  fortune.1 

§  603.  Repetitiousness— Sultan  Story. 

The  repetitiousness  of  old-fashioned  pleadings  re¬ 
minded  a  reform  advocate  of  the  following  fable.  A 
sultan  once  offered  to  the  man  who  would  invent  a  story 
without  end,  untold  wealth  and  the  hand  of  his  daughter 
in  marriage.  Any  one  was  at  liberty  to  contest  for  the 
prize,  but,  in  case  of  failure,  the  bowstring  was  the 
penalty.  A  good  many  had  fallen  victims  to  their  greed 
and  their  short-windedness,  when  another  competitor 
presented  himself,  a  disciple  of  an  old-time  English 
special  pleader. 

The  preliminaries  were  settled ;  so  was  the  listener ; 
and  the  raconteur,  after  enumerating  the  great  man’s 
titles,  which  occupied  some  hours,  thus  began:  “Once 
upon  a  time,  there  was  a  king  of  Egypt,  who,  anticipat¬ 
ing  a  mighty  famine,  caused  an  immense  granary  to  he 
erected  and  filled  with  wheat.  It  was  400  miles  square 
and  five  miles  high,  and,  as  he  supposed,  hermetically 
sealed.  It  seems,  however,  that  a  hole  near  the  top, 
about  as  large  as  a  pipe  stem,  had  been  overlooked.  The 
next  year  an  enormous  swarm  of  locusts  overwdielmed 
the  land.  They  discovered  the  orifice,  just  large  enough 

1  See  Mr.  Patteson’s  pleasant  and  fuller  narrative,  7  Gr.  Bag,  136. 
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for  one  locust  to  enter  at  a  time.  And  so  one  locust 
crawled  in  and  flew  away  with  a  kernel  of  wheat, 
and  then  another  locust  crawled  in  and  flew  away  with 
another  kernel  of  wheat,  and  then  another  locust  crawled 
in  and  flew  away  with  another  kernel  of  wheat,  and  then 
another - ” 

“Well,”  interrupted  the  sultan,  “  I  suppose  the  locusts 
carried  off  all  the  wheat,  and  then  what?”  “Why,” 
answered  the  narrator,  “how  can  I  tell  your  ineffable 
majesty  what  happened  after  the  wheat  was  gone,  until 
I  first  describe  to  you  the  process  of  its  abstraction  ?  I 
will  endeavor  not  unnecessarily  to  procrastinate,  but 
really  these  details  seem  essential.  They  may  consume 
some  time,  considering  the  dimensions  of  the  magazine, 
and  the  amount  of  time  which  your  inextinguishable 
sanctity  is  willing  daily  to  bestow  on  your  worm  of  a 
narrator.  I  conscientiously  think  I  may  finish  this  in¬ 
troductory  part  of  my  story  in — well,  say,  half  a  century 
- — and  then  we  shall  be  quite  fresh  and  ready  to  enter  on 
the  merits.  ”  The  sultan  groaned,  stroked  his  beard,  and 
gave  it  up. 


§  604.  “  Rest,  Residue  and  Remainder.” 

In  Wm.  Allen  Butler’s  humorous  brochure,  “Mrs. 
Limber’s  Raffle,”  the  following  is  the  complainant’s 
description  of  the  doll  :  “  .  .  .  Set  up  and  propose  a  certain 
chattel,  to  wit,  an  image  or  effigy  of  the  female  human 
form,  composed,  as  to  the  head  and  neck  thereof,  of 
wax,  and  as  to  the  rest,  residue  and  remainder  thereof, 
of  muslin  stuffed  with  bran,  sawdust  or  other  minute 
particles.” 

Charles  O’Conor  once  remarked  that  no  old  woman 
of  his  acquaintance  was  ever  so  garrulous  as  to  say  of  a 
personal  injury  to  her,  that  it  occurred  “  while  she  was 
lawfully  and  carefully  walking  in,  upon  and  across  a 
certain  public  street,  highway  and  thoroughfare.” 

The  New  York  Tribune,  after  quoting  from  an  indict¬ 
ment  for  homicide  of  Henry  Harris  by  an  electric  light, 
remarks  :  “It  would  seem  that  the  man  who  wrote  the 
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indictment  did  put,  place,  insert  and  pass,  and  cause  and 
procure  to  be  put,  placed,  inserted  and  passed  into  or 
within  said  indictment,  charge,  arraignment,  accusation 
or  other  instrument  or  writing,  and  did  keep  and  continue, 
and  cause  and  procure  to  keep  and  continue  and  remain 
and  stay  in  and  within  and  on  the  inside  of,  said  indict¬ 
ment  .  .  .  several,  to  wit :  one  or  more  superfluous,  un¬ 
necessary  and  useless  words.’’  Testamentary  brevity 
will  be  noted  further  on.1 

§  605.  Scottish  Law-cant. 

John  Hill  Burton  in  “ The  Book  Hunter,”  speaking 
of  the  pedantry  of  the  English  common  law,  and  of  the 
“  peculiar  cant  and  jargon  ”  of  the  Scottish  law,  says  : 
“When  one  has  been  at  work  among  interlocutors, 
suspensions,  tacks,  wadsets,  inultiplepoindings,  adjudi¬ 
cations  in  implement,  assignations,  infeftments,  homo¬ 
logations,  charges  of  horning  (denouncing  by  three  blasts 
of  trumpet),  quadrenium  utiles,  vicious  intromissions, 
decrees  of  putting  to  silence,  conjoint  actions  of  declarator 
and  reduction-improbation,  —the  brain,  being  saturated 
by  these  and  their  kindred,  becomes  refreshed  by  crossing 
the  border  of  legal  nomenclature,  and  getting  among 
common  recoveries,  demurrers,  quare  impedits,  tails- 
male,  tails-female,  docked  tails,  latitats,  avowries,  nihil 
dicits,  cestuis-que-trusts ,  estoppels,  essoigns,  darrein 
presentments,  emparlances,  mandamuses,  qui  tarns, 
capies  ad  faciendums,  or  ad  withernam,  etc. 

“  After  vexatious  interlocutors  in  which  the  Lord 
Ordinary  has  refused  interim  interdict,  reserving  ex¬ 
penses  ;  or  has  repelled  the  dilatory  defenses,  and  ordered 
the  case  to  the  roll  for  debate  on  the  peremptory  defenses  ; 
or  has  taken  to  avizandum  ;  or  has  ordered  re-revised 
condescendence  and  answers  on  the  conjoint  probation  ; 
or  has  sisted  diligence  till  caution  be  found  judicio  sisti ; 
or  has  done  nearly  all  these  things  together  in  one  breath, 
— it  is  like  the  consolation  derived  from  meeting  a  com¬ 
panion  in  adversity  to  find  that  at  Westminster  Hall,  in 

1  E .  g.,  that  of  Sir  James  F.  Stephen,  post,  §  1741. 
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fermedon,  the  tenant  having  demanded  a  view  after  a 
general  imparlance,  the  demandant  issued  a  writ  of  petit 
cape , — held  irregular.” 

This  reminds  one  of  the  case  of  People  v.  Plainstanes, 
in  Scott’s  Kedgauntlet,  wherein  the  Fairfords,  father  and 
son,  appeared  for  Peter  Peebles,  the  daft  beggar,  familiar 
for  years  with  the  verbiage  of  the  court-room.  When 
old  Fairford  suggests  to  his  son  Alan  that  the  client 
states  the  cause  to  the  agent,  the  agent  to  the  counsel, 
— Peter,  set  agoing  like  the  peal  of  an  alarm  clock,  adds  : 
- — ,k  the  counsel  to  the  Lord  Ordinary,  the  Ordinary  to 
the  Inner  House,  the  President  to  the  Bench.  It  is  just 
like  the  rope  to  the  man,  the  man  to  the  ox,  the  ox  to  the 
water,  the  water  to  the  fire.” 

When  Wildgoose,  Peebles’  eighth  agent,  recommended 
multiplepoinding  to  bring  all  parties  into  the  field,  poor 
Peter  declared  it  “  the  safest  remedium  juris  in  the  whole 
form  of  process  ;  ”  he  had  “known  it  conjoined  with  a 
declaration  of  marriage.”  But  Peter’s  pet  process  proved 
to  be  when  he  provoked  his  antagonist  to  pull  his  nose  at 
the  very  threshold  of  the  court.  One  counsel  was  for 
making  it  “  hamesucken,”  the  essence  of  which  is  to 
strike  a  man  in  his  dwelling  place,  on  the  theory  that 
the  court  was  Peter’s  dwelling-place.  When  Alan  got 
sight  of  the  letter  telling  him  his  friend  Darsie  Latimer 
was  in  a  scrape,  he  rushed  out  of  court,  and  the  opposing 
counsel  got  the  case  once  more  hung  up  by  a  remit  to  an 
accountant.  Peter  then  rushed  off  to  Squire  Foxley, 
“to  apprehend  a  young  lawyer  that  is  in  meditatione 
fugce .”  Perhaps  he  had  in  mind  what  Dickens  in  Pick¬ 
wick  would  call  a  fugle  warrant  from  Justice  Nupkins. 

§  606.  “Confederating.” 

To  a  young  lawyer  of  the  present  day  must  seem 
ridiculous  the  lingo  of  the  old  “  confederating  clause  ” 
of  a  bill  in  equity, — the  “  fraud- foothold  fiction  to  get 
jurisdiction.”  Even  if  the  suit  was  merely  to  foreclose 
a  mortgage  on  a  note,  we  had  to  spin  fancy  somewhat 
in  this  wise  :  “But  now  so  it  is,  may  it  please  this 
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honorable  court,  that  the  said  defendant  (the  mortgagor), 
contriving  and  intending  to  deceive  and  defraud  your 
orator  (the  complainant),  and  to  cause  him  to  lose  the 
whole  sum  of  money  in  the  said  promissory  note  mentioned, 
combining  and  confederating  himself  with  divers  evil- 
disposed  persons,  whose  names  are  at  present  unknown 
to  your  orator,  and  whose  names  when  discovered  your 
orator  prays  may  be  inserted  in  this  bill  of  complaint, 
with  apt  and  proper  words  to  charge  them,  doth  pretend 
and  give  out  in  speeches,  sometimes  that  he  never  signed 
the  said  promissory  note,  and  that  if  his  name  occurs 
thereon  it  is  a  forgery,  and  at  other  times  that  the  note 
was  given  for  an  usurious  consideration  and  is  void,  or 
that  he  has  fully  paid  the  same, — whereas  your  orator 
charges.  ...” 

L.  E.  Chittenden,  in  one  of  his  entertaining  “Legal 
Reminiscences,”1  tells  that  a  professor  of  mathematics, 
on  being  served  with  a  copy  of  such  bill,  entered  the 
office  of  the  complainant’s  solicitor  [probably  the  since 
eminent  E.  J.  Phelps]  and  exclaimed  :  “  What  have  I 
done  to  deserve  such  treatment  ?  This  paper  is  full  of 
lies  !  And  yet  your  client  makes  oath  to  it !  I  wonder 
the  earth  didn’t  open  and  swallow  him  up  when  he  called 
on  Almighty  God  to  witness  his  wicked  false  oath.  He 
says  I  am  a  conspirator  with  evil-disposed  persons,  and 
admits  that  he  don’t  know  the  names  of  one  of  those  evil 
persons.  He  swears  that  I  deny  the  note,  and  then  that 
I  claim  that  I  have  paid  it.  In,  the  very  last  conversation 
I  had  with  him,  I  told  him  how  mortified  I  was  because 
I  could  not  pay  the  note,  and  that  I  would  pay  it  just  as 
soon  as  I  could  get  the  money.”  The  lawyer  undertook 
to  explain  that  these  averments  were  merely  parts  of  a 
very  old  form,  and  were  wholly  immaterial ;  but  he  was 
brusquely  and  bristly  met  with  the  poser  :  “If  they  are 
immaterial,  why  in  the  name  of  common  sense  don’t 
you  omit  them  ?  ”2 

1  5  Gr.  Bag,  446. 

2  For  some  interesting  phases  of  special  pleading,  see  Mr.  Chittenden’s 
vivacious  report  of  a  Vermont  case,  Moss  v.  Hindes,  6  Gr.  Bag,  67. 
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§  607.  Uniform  Verbiage. 

One  who  insisted  that  the  old  system  of  pleading, 
notwithstanding  its  fictions  and  verbiage,  was  preferable 
to  the  procedure  under  the  New  York  Code,  as  it  was 
more  uniform,  reminded  an  early  writer  thereon  in  the 
Albany  Law  J ournal  of  the  man  who  said  his  wife  had  a 
remarkably  even  temper  ;  she  was  always  cross.  The 
same  writer  was  tempted  to  parody  Tom  Moore’s  lines, 
“Like  a  vase  in  which  roses  have  once  been  distilled,” 
etc.,  as  follows  : 

“  In  a  skull  if  tautology’s  once  been  instilled, 

You  may  break  it  and  scatter  its  wig  if  you  will, 

But  the  trick  of  tautology  clings  to  it  still.” 

And  he  adds:  “Now  we  have  dropped  into  poetry, 
allow  me  to  offer  a  little  original  poem  on  this  topic,  to 
which  I  suspect  Mr.  Longfellow  is  somewhat  indebted 
for  some  humorous  verses  of  his  : 

A  PSALM  OF  LAW. 

What  the  heart  of  the  Codifier  said  to  the  Pleader. 

“  Tell  me  not  in  accents  croaking, 

Brevity’s  an  empty  dream  ; 

What’s  the  use  with  verbal  cloaking, 

To  make  things  other  than  they  seem. 

“  Law  is  real,  law’s  expensive  ; 

Special  pleading’s  not  its  goal  ; 

Rhetoric  and  tape  make  pensive 
Many  a  weary  client’s  soul. 

“  To  orate  or  rouse  to  passion. 

In  your  pleading’s  not  the  way  ; 

State  your  case  in  simple  fashion, 

Let  the  judge  see  what’s  to  pay. 

“  Law  is  long  and  time  is  fleeting, 

And  our  lips,  dull  habit’s  slave, 

Are  forgetting  fact,  repeating 
The  old  forms  our  fathers  gave. 
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“  In  the  field  of  litigation, 

In  the  strife  of  good  and  evil, 

With  straightforward  allegation, 

Tell  the  truth  and  shame  the  devil. 

“  Trust  not  Humphrey,  Barbour,  Chitty, 

Let  dead  cases  bury  their  dead  ; 

With  stale  lies  ’tis  surely  pity 
To  bother  any  judge’s  head. 

“  Lives  of  pleaders  all  remind  us 
We  may  make  our  lives  a  bore. 

And  departing  leave  behind  us 
Pleas  choke  full  of  useless  lore. 

“  Prec’dents  that  perhaps  another, 

Doomed  by  cruel  fate  to  find— 

Some  perplexed  and  anxious  brother, 

Pleading,  shall  quite  lose  his  mind. 

“  Sell  your  form-books  for  waste  paper  ; 

State  the  facts  at  any  rate  ; 

Hesitating  how  to  shape  a 
Pleading — why,  abbreviate.11 

Doubtless  by  Irving  Browne,  subsequently,  the  genial 
editor  and  author.1 

i 

§  608.  “  Forms,  idle  forms.” 

On  the  back  of  a  file  of  papers  was  once  written  the 
following  parody,  on  “Tears,  idle  tears,”  etc.  (Tenny¬ 
son’s  “Princess”)  : 

“  Forms,  idle  forms,  I  know  not  what  they  mean, 

Forms  from  the  depth  of  some  old  legal  lore, 

Rise  to  the  sight  and  gather  in  this  fold, 

In  looking  on  the  happy  rich  old  suits, 

And  thinking  of  the  fees  that  are  no  more.1’ 

In  a  suit  by  A.,  a  girl,  against  B.,  a  boy,  for  an 
assault,  hitting  her  with  a  stone,  B.  pleaded  that  he  was 
assailed  by  0.,  another  boy,  and  picked  up  a  clam-shell, 
providentially  lying  in  the  highway,  to  deter  C.,  etc.  ; 


1  2  Alb.  L.  J.  347. 
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“  'but  the  said  clam-shell,  by  the  influence  of  the  circum¬ 
ambient  atmosphere,  or  by  the  will  of  Providence,  was 
diverted  from  the  direction  given  to  the  same  by  the 
defendant,  and  glided  and  sailed  away  therefrom,  after 
the  manner  of  clam-shells  when  rendered  missile  and 
projectile,  and  collided  and  caromed  against  and  upon 
the  head  of  the  plaintiff  which  happened  to  he  then  in 
the  vicinity,”  etc.1 

Law  verbiage  is  well  travestied  by  Rabelais.  He 
makes  Justice  Bridlegoose  begin  an  announcement  of  a 
decision  thus  :  “  Having  well  and  exactly  seen,  surveyed, 
overlooked,  reviewed,  recognized,  read,  and  read  over 
again,  turned  and  tossed  over,  seriously  perused  and 
examined  the  bills  of  complaint,  ”  etc.  (Then  come  nearly 
fifty  synonyms  of  pleadings  and  processes.)  This  makes 
one  almost  exclaim  with  Elinor’s  son,  in  King  John  : — 

“  Zounds  !  I  was  never  so  bethumpt  with  words, 

Since  I  first  called  my  brother’s  father  dad.” 

In  the  annual  conference  for  tho  Reform  and  Codifica¬ 
tion  of  the  Law  of  Nations,  at  Liverpool,  in  1882,  there 
was  a  spicy  discussion  of  leaving  out  of  bills  of  lading 
the  words  “act  of  God,”  and  out  of  indictments,  the 
words  “by  instigation  of  the  devil.”  2 

§  609.  Waban’s  Warrant. 

Anson  Titus,  in  his  racy  article,  “Tippling  in  Old- 
Time  Boston,” 3  tells  us  that  Waban,  the  Indian  justice  of 
the  peace  in  Natick,  used  to  bring  intemperate  children 
of  the  forest  before  him  by  the  following  warrant  : 
“You,  you  big  constable,  quick  you  catch  um  Jeremiah 
Off  scon,  strong  you  hold  um,  safe  you  bring  um  afore 
me.  Thomas  Waban,  Jus.  Peace.” 

§610.  Deed-form  Reform. 

Under  a  Wisconsin  statute,4  a  warranty  deed  “may 
be  in  substantially  the  following  form  :  A.  B.,  grantor, 
of - County,  Wisconsin,  hereby  conveys  and  war- 

1  Cor.  Alb.  L.  J.  2  See  26  Alb.  L.  J.  162. 

3  Boston  Com’th,  May  27,  1893,  p.  4.  4  Wis.  Stat.  1889,  §  2208. 
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rants  to  C.  D.,  grantee  of - County,  Wisconsin,  for 

the  sum  of - dollars,  the  following  tract  of  land 

in - County  ( here  describe  the  premises). 

Witness  the  hand  and  seal  of  said  grantor,  this - 

day  of - 18 — . 

-  - (seal.) 

In  the  presence  of -  - ) 

- }  -i 

§611.  Egyptian  Form. 

The  North  American  Review,  in  1840, 2  gave  a  copy  of 
an  Egyptian  deed  in  the  Greek  language,  executed  in  the 
reign  of  Cleopatra  and  her  son  Ptolemy  Alexander,  108 
b.  c.,  wherein  two  brothers  and  two  sisters  convey  a 
piece  of  land  in  Thebes.  It  was  written  on  papyrus,  and 
found  in  a  tomb  beside  a  mummy,  probably  that  of 
Necliutes,  the  purchaser.  It  identifies  each  of  the  con¬ 
tracting  parties  :  “  Pamonthes,  one  of  the  male  grantors, 
aged  about  forty-five,  of  middle  stature,  dark  complexion, 
handsome  person,  bald,  round-faced  and  straiglit-nosed. 
Sammuthis,  one  of  the  female  grantors,  aged  about 
twenty-two  years,  of  middle  size,  yellow  complexion, 
round-faced,  fiat-nosed,  and  of  quiet  demeanor.”  Part 
of  the  description  of  Necliutes  is  that  he  is  “of  cheerful 
countenance.”  Perhaps  he  was  “  laughing  in  his  sleeve  ” 
at  having  to  pay  only  “one  talent  of  brass  money  ”  for 
“  eight  thousand  cubits  of  ground  in  the  southern  part 
of  the  Memnonia.” 

There  is  an  interesting  collection  of  Assyrian  law 
documents  in  the  British  Museum.3 

§  612.  Descriptions. 

Judge  Bates  of  Missouri  was  noted  for  his  aversion  to 
“  land- gobblers,”  and  his  readiness  for  overthrowing  tax- 
titles.  In  an  ejectment  case  wherein  the  plaintiff  relied 
on  a  tax-title,  the  description  in  the  deed  was  found  to 
be:  “N.  E.  qr.  of  S.  E.  qr.  of  S.  4,  T.  40,”  etc.  The 

1  See  Leopold  Leo's  collation  of  cases,  “  A  Reverie  on  a  Warranty 
Deed,”  26  Alb.  L.  J.  85.  2  51  N.  A>  Rev>  313> 

8  See  Eugene  F.  Ware’s  letter,  4  Gr.  Bag,  602. 
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judge  asked:  “Wliat  does  ‘N.  E.’  mean?”  and  the 
plaintiff’s  attorney  answered  :  “  North-East — letters 

used  by  surveyors  to  designate  points  of  the  compass.” 
J udge  :  ‘ ‘  How  is  the  court  to  know  that  they  were  not 

intended  to  represent  New  England,  or  New  Edition, 
Nothing  Extra  ?  ”  Lawyer  :  “I  can  give  no  additional  ex¬ 
planation.”  Judge:  “  The  objection  to  the  introduction 
of  the  deed  is  sustained  upon  the  ground  of  uncertainty 
in  the  description  of  the  premises.  Plaintiff  non¬ 
suited.” 

In  the  early  days  of  North  Hatfield,  Mass.,  a  road  was 
laid  out  as  “running  from  Pochang  meadow  to  the 
stream  where  old  Mr.  Doolittle’s  horse  died.”  An  old 
deed  is  said  to  have  described  a  boundary  as  “  terminat¬ 
ing  at  a  stump  where  Daniel  Harrington  licked  ffm. 
Jones.” 1 

§  613.  “  L.  S.”— “  S.”—“  Viz.”— “  Per  2  c’s.” 

Now  that  most  people  can  write,  the  old  seal  or  wafer 
seems  a  senseless  superfluity.  Irving  Browne  has  wittily 
remarked,2  that  “  the  substitution  of  ‘L.  S.’  is  entirely  in¬ 
appropriate,  because  they  do  not  mean  £  seal  ’  but  only 
‘  place  of  the  seal,’  and  if  the  place  of  the  seal  is  vacant, 
there  is  no  seal.  It  only  shows  how  enslaved  the  lawyers 
are  to  forms.  It  would  be  just  as  appropriate  to  write 
‘  Alaska.  ’  The  truth  is  that  we  have  outlived  this  seal 
business  just  as  much  as  the  ‘indenture’  business,  and 
anybody  will  admit  that  a  deed  is  not  an  indenture,  and 
that  in  the  language  ‘  this  indenture  witnesseth’  the  paper 
lieth.  And  so  we  have  outlived  the  ‘ss’  business,  in 
affidavits,  the  real  meaning  of  which  was  never  exactly 
known,  but  which  has  been  supposed  to  be  scilicet,  to 
wit.  ...” 

A  correspondent  of  the  Albany  Law  Journal  in  1880, 
criticising  the  abbreviation  “  ss,”  wondered  how  scilicet 
could  furnish  comfortable  accommodations  for  more  than 
one  “  s.”  The  editor  answered,  referring  to  the  deriva- 

1  See  Choate’s  characterization  of  the  Rhode  Island  boundary,  ante, 
§  490.  2  5  Gr.  Bag,  92. 
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tion,  scire  licet ;  this  giving  the  expression  a  plural 
significance,  “know  all  men  by  these  presents.”  But 
isn’t  “  silly  set  ”  plural  anyhow  ? 

The  Pittsburgh  Chronicle-Telegraph,  in  1885,  perpe¬ 
trated  the  following  on  the  videlicet  discussion  :  “I 
wish  I  was  an  owl,”  said  the  young  lawyer,  as  he  gently 
felt  the  dimensions  of  her  alligator  belt.  “Why  ?”  she 
asked.  “  Because  I  could  stay  up  all  night,  you  know, 
dear,”  he  replied.  “What  would  you  want  to  do  such 
a  ridiculous  thing  as  that  for  ?  ”  she  tittered.  “  To  wit  : 
to  woo.” 

There  is  said  to  be  a  document  on  the  files  of  an  Illi¬ 
nois  circuit  court,  signed  “Doe  &  Stokes,  per  2  c’s .”  It 
seems  that  one  member  of  the  law  firm  at  Jacksonville 
had  at  first  signed  “  Doe  &  Stokes,  per  se ,”  but  face¬ 
tiously  amended  at  his  partner’s  suggestion  that  per  se 
meant  “  by  himself,”  and  was  not  plural. 

§  614.  Crampton’s  Crest. 

Probably  the  day  is  not  distant  when  the  use  of  a 
seal  will  seem  farcical,  unless  it  be  a  small  photograph  of 
the  signer.  One  using  a  “scrawl”  instead  should  not 
“  call  kettle  black-a-moor,”  and  smile  at  the  newly-rich 
merchant  who  wrote  to  a  stationer  for  his  crest.  He 
was  sent  a  choice  of  two  crests,  and  liked  them  both  so 
well  that  he  put  one  on  his  carriage  and  the  other  on  his 
note-paper.  Mr.  F.  E.  Hulme,  in  his  “Heraldry,”  tells 
a  story  of  the  late  Sir  John  Crampton,  the  English 
minister  at  Washington,  who  sent  his  carriage  to  be 
repaired.  When  he  Avent  to  see  how  the  work  had  been 
done  he  was  surprised  to  see  several  other  carriages 
decorated  with  his  arms.  The  coachmaker  explained, 
“  When  your  carriage  was  here,  some  of  our  citizens  saw 
it,  and  liked  the  pattern  on  it,  and  reckoned  they  would 
have  it  painted  on  theirs  as  well.” 

§615.  The  Gerreate  Seal. 

Apropos  of  seals,  the  genial  editor  of  the  Albany 
Haw  Journal,  in  1879,  announcing  the  death  of  Mr. 
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Stockdale,  the  porter  of  the  great  seal  of  England  (who 
had  testified  that  it  took  about  four  hundred  weight  of  wax 
a  month  to  do  justice  to  the  great  seal),  remarked  :  “  As 
the  seal  is  safe,  and  there  is  probably  no  ‘  corner  ’  in  the 
wax-market,  and  there  are  probably  other  gentlemen 
in  England  capable  of  carrying  the  seal,  we  shall  confi¬ 
dently  hope  that  England  will  weather  the  shock  of  los¬ 
ing  the  drum  major  of  the  government  band.”  1  To  some 
of  us  the  shock  might  be  one  of  merriment  contorting 
the  phiz  into  the  fun  of  the  fellows  in  the  picture  in 
Mark  Twain’s  “The  Prince  and  the  Pauper,”  when 
they  heard  that  the  boy  had  been  using  the  great  seal  to 
crack  walnuts. 

§  616.  Erudite  Conveyancing. 

Somner,  a  legal  antiquarian,  remarks  that  at  one 
time  “an  acre  of  land  could  not  pass  without  almost  an 
acre  of  parchment.”  This  reminds  of  the  amplitude  and 
palaver  of  the  title-page  of  some  old-fashioned  law  folios. 
That  of  Noy’s  Reports  includes  the  following  clause  : 
“  Conteining  most  excellent  matter  of  Exceptions  to 
all  manner  of  Declarations,  Pleadings  and  Demurrers, 
that  there  is  scarce  one  action  in  a  Probability  of  being- 
brought,  but  here  it  is  throughly  examined  and  exactly 
layd.” 

Fielding  travesties  the  verbiage  of  the  old  indictments 
by  making  Brief,  a  lawyer  who  had  been  cudgeled,  ex¬ 
claim  :  “  I’ll  have  satisfaction.  I’ve  been  abused,  beaten, 
hurt,  maimed,  disfigured,  defaced,  dismembered,  killed, 
massacred  and  murdered  by  this  rogue,  robber,  rascal, 
villain.” 

Smollett  gives  a  ludicrous  travesty  upon  law  lingo  in 
“  Sir  Launcelot  Greaves.”  Tom  Clarke  is  made  to  say 
that  “  a  person  in  remainder  may  have  a  writ  of  intru¬ 
sion  if  any  do  intrude  after  the  death  of  a  tenant  for  life  ; 
and  the  writ  ex  gravi  querela  lies  to  execute  a  devise  in 
remainder  after  the  death  of  a  tenant  in  tail  without 
issue.”  Upon  Ferret’s  complimenting  Tom’s  erudition, 

1  20  Alb.  L.  J.  342. 
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Tom  modestly  explains  that  he  was  once  a  lawyer’s  clerk. 
Ferret  admiringly  replies  :  “  Ay,  now  you  may  setup  for 
yourself  ;  for  you  can  prate  as  unintelligibly  as  the  best 
of  them.”  Tom’s  effort  to  make  himself  intelligible  by 
an  illustration  :  ‘ 4 1  am  seized  of  land  in  fee  ;  I  settle 
on,”  etc.,  “in  tail,”  was  rather  unfortunate,  for  it  put 
Dolly,  the  daughter,  into  disfavor  of  law  and  quondam 
law-clerks. 

Further  on,  Sir  Launcelot  is  brought  before  Justice 
Gobble,  who  finally  says  :  “Iff  had  a  mind  to  exercise 
the  rigor  of  the  law,  according  to  the  authority  where¬ 
with  I  am  vested,  you  and  your  companions  in  iniquity 
would  be  severely  punished  by  the  statute ;  but  wTe  mag¬ 
istrates  has  a  power  to  litigate  the  severity  of  justice.” 
Mrs.  Gobble  is  made  to  take  a  different  view  ;  she  pro¬ 
nounces  the  knight  a  “  vagram,”  and  if  she  were  a  mag¬ 
istrate,  she  would  “  ferk  him  with  a  primaneerv.” 

§  617.  Rule  in  Shelley’s  Case. 

General  Blank  had  a  student,  W.,  in  his  office,  who 
was  proficient  in  general  literature,  but  to  whom  any¬ 
thing  bound  in  law  calf  was  a  bore.  Against  the  gen¬ 
eral’s  advice,  W.  persisted  in  going  to  be  examined  for 
admission  to  the  bar  by  Judge  S.,  who  was  a  practical, 
hard-headed  lawyer,  but  had  read  no  other  book  than 
a  law-book  since  he  left  school.  The  general,  who  was 
the  only  spectator,  was  amused  at  W.’s  perplexed  floun- 
derings.  At  length  the  judge  asked  W.  :  “  What  is  the 
Rule  in  Shelley’s  Case  ?  ”  W.  brightened  up  and  prompt¬ 
ly  answered  :  “  It  is  where  a  man  (like  the  poet 

Shelley,  for  instance)  is  an  infidel,  and  the  chancellor 
takes  his  property  in  charge  for  his  children.”  The 
judge  glowered  at  the  presumptuous  youngster,  who  per¬ 
haps  might  have  had  a  law-book  hurled  at  his  head  but 
for  the  intervention  of  the  general,  saying  :  “  The  trouble 
is,  gentlemen,  neither  of  you  ever  heard  of  the  other’s 
Shelley.” 

An  ignorant  wag  once  stated  the  “  Rule  in  Shelley’s 
Case  ”  to  be  that  the  lawyers  get  the  oyster  and  the 


Chap.  IX. 


LINGO. 


519 


clients  the  shells.1  Perhaps  the  writer  should  here  add  for 
the  benefit  of  his  younger  lay  readers  that  the  “  Rule  in 
Shelley  s  Case  1  is  this  : 2  “  When  the  ancestor  by  any  gift 
or  conveyance  takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited  either  mediately 
or  immediately  to  his  heirs  in  fee  or  in  tail,  ‘  heirs  ’  is  a 
word  of  limitation,  and  not  of  purchase.”  By  this  is 
meant  that  the  word  “  heirs  ”  creates  a  remainder  in  fee 
(/.  e.,  absolute,  unqualified),  or  in  tail  (i.  e.,  limited  to  a 
certain  order  of  succession),  which  the  law,  to  prevent  an 
abeyance,  vests  in  the  ancestor  who  is  tenant  for  life,  and 
by  the  conjunction  of  the  two  estates,  he  becomes  tenant 
in  fee  or  in  tail.3  Blackstone  4  gives  as  the  origin  of  the 
rule,  the  feudal  policy  to  favor  descents  as  much  as 
possible.  In  Massachusetts 5  and  in  some  other  States,  the 
rule  has  been  partly  abrogated  by  statute. 

In  a  New  York  case,  in  1869, 6  a  majority  of  the  court 
held,  that  since  the  New  York  abrogation  of  the  rule  in 
Shelleys  Case,  a  grant  “  to  A.  for  life,  and  after  his  de¬ 
cease  to  his  heirs  and  assigns  forever,”  gives  to  the  chil¬ 
dren  of  the  latter  a  vested  interest  in  the  land  ;  although 
liable  to  open  and  let  in  after-born  children  of  A.,  and 
liable  also  (in  respect  of  the  interest  of  any  child)  to  be 
wholly  defeated  by  his  death  before  his  father.  This 
was  followed  by  the  Supreme  Court  in  18T4.7 

§  618.  “  Heir  and  Inheritor.” 

A  plaintiff’s  verbiage  often  affords  an  entering  wedge 
for  the  defendant’s  sarcasm.  The  attorney  of  a  woman 
suing  for  personal  injuries  once  wound  up  his  complaint 
with  this  peroration  :  “  Thereby  precluding  her  from 
gaining  a  livelihood,  and  from  all  the  benefits,  and  enjoy¬ 
ments  in  life,  to  which  she,  this  plaintiff,  in  common 

1  See  Montaigne’s  fable  of  “  Periwig,”  ante ,  §  233. 

2  4  Kent  Com.  215  ;  2  Redf.  Wills  (3d  Ed.)  322,  338  350. 

3  For  Wm.  H.  Rawle’s  rhymed  “  Rule  in  Shelley’s  Case.”  see  27  Alb. 

L.  J.  160.  4  Citing  Perin  v.  Blake,  Harg.  L.  Tracts,  501. 

8  Pub.  Stat.  1882,  chap.  126.  6  Moore  v.  Littel,  41  N.  Y.  66. 

7  Chinn  v.  Keith,  4  Thomp.  &  C.  126. 
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witli  each  and  every  member  of  the  human  race,  is  an 
heir  and  an  inheritor.  ”  The  soulless  corporation  answered 
that  it  did  “  not  know  whether  she  was  an  heir  and  in¬ 
heritor  of  the  benefit  and  enjoyments  of  life,  or  any  of 
them,  and  demands  that  in  respect  to  the  same,  she  trace 
her  pedigree  and  prove  her  title.” 

§619.  “  Wheel-barratry  Cured  by  Verdict”— “  Miscar¬ 
riage  “  Socage.” 

Law  lingo  has  always  been  a  temptation  to  punsters. 
To  the  facetiae  of  Jekyll,  Wirt  and  others  already 
noticed  may  be  added  a  few  by  anonymous  perpetrators. 
A  thief  was  caught  with  stolen  goods  upon  a  wheel- 
harrow  ;  but  he  was  acquitted  through  the  efforts  of  his 
counsel,  for  want  of  proof  of  the  animus  furandi.  On 
rendition  of  the  verdict,  a  legal  wag  remarked  that  the 
lawyer  was  like  his  client  ;  he  “  carried  all  before  him.” 
Another  rejoined  :  “I  wonder  that  they  didn’t  haul 
him  up  for  wheel-barratry.” 

Where  one  who  had  recovered  from  a  city  a  large  sum 
for  alleged  permanent  lameness  from  a  defective  street, 
walked  out  of  the  court-room  as  nimbly  as  anybody,  the 
lawyer  agreed  that  it  was  “  cured  by  verdict.” 

In  1882,  a  quack  doctor  in  Chicago  was  prosecuted 
for  malpractice  in  the  treatment  of  a  female  patient. 
Whether  or  not  he  affected  homeopathy,  tradition  does 
not  say,  but  he  called  to  his  aid  a  similar  member  of  the 
legal  profession.  The  latter  pleaded  the  statute  for  pre¬ 
vention  of  frauds  and  perjuries,  the  phraseology  of  which 
is  the  same  in  nearly  all  the  States  as  that  of  its  English 
parent,  namely,  “No  person  shall  be  held  to  answer  for 
the  debt,  default  or  miscarriage  of  another,  unless  the 
contract  or  some  memorandum  thereof  be  in  writing, 
signed  by  the  party  sought  to  be  charged.” 

Examiner  :  “  What  do  you  understand  by  the  term 
{ socage  ’  \  ” 

Examinee  :  “  Well,  I  should  say  it  meant  an  age  of 
from  one  to  three  years,  although  older  people  sometimes 
wear  them.” 
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§  620.  Law-student  Lingo. 

Law  lingo  is  not  always  identical  with  law-student 
lingo.  ‘  ‘  '  White  Acres  ’  and  ‘  Black  Acres  ’  are  all  good 
enough  in  their  way,”  said  a  not  over- enthusiastic 
student  of  law,  “  but  give  me  Joe  Jefferson  as  ‘  Bob 
Acres’ for  first-class  enjoyment.”  It  is  said  that  a  law 
student  once  astonished  his  landlady  by  recommending 
to  send  a  very  rare  piece  of  meat  into  equity  ;  for 
“equity  considers  everything  done  which  ought  to  he 
done.” 

Some  one,  by  way  of  banter,  asked  Judge  S.  of  New 
Hampshire,  before  whom  had  come  several  town  pauper 
cases,  £  £  What  do  the  paupers  in  your  part  of  the  State 
live  on  ?  ”  The  judge  replied,  ££  They  live  on  the  provis¬ 
ions  of  the  statute,  I  rather  think.” 

A  wicked  newspaper  once  asserted  that  a  young  Bos- 
tonese  attorney  once  applied  for  “two  rn  and  ami  ” 
Another  newspaper  had  the  nonsense,  that  a  newly  ap¬ 
pointed  justice  in  Maine  frankly  confessed  some  incer¬ 
titude  concerning  his  jurisdiction,  in  case  a  lawyer  were 
to  apply  to  him  “  for  a  writ  of  corpus  christi .” 

An  eminent  judge  once  speaking  with  a  young  at¬ 
torney  upon  a  case  of  percolating  waters,  etc.,  remarked  : 
“  But,  my  dear  sir,  you  must  remember  the  familiar 
maxim  :  Cujus  est  solum,  ejus  est  ad — ad — ejus  est  ad 
— both  ways.”  Had  he  only  glanced  up  at  the  ceilin'*  he 
might  perhaps  have  recalled  usque  ad  coeluin. 

The  tendency  of  some  uneducated  officials  to  affect 
law  technicalities  was  illustrated  by  the  answer  of  an 
overseer  of  the  poor  at  Portsmouth,  N.  H.,  whose  advice 
was  asked  by  the  board  of  health  as  to  a  sick  stranger  : 
“I  think  we’d  better  have  a  post-mortem  examination 
of  him  first ;  and  then,  if  he  has  really  got  the  small-pox, 
send  him  down  to  Pest  Island.” 

§621.  Ultra-formal. 

The  verbiage  of  law  forms  has  sometimes  savored  of 
irreverence  where  the  scrivener  has  not  observed  the 
bearing  of  the  context.  In  a  complaint  for  assault  and 
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battery,  it  was  alleged  that  “  the  said  John  Smith  said 
to  the  complainant  :  ‘  If  you  come  another  step  nearer, 
I’ll  kick  you  to  hell  !  ’  which  complainant  verily  believes 
he  would  have  done.” 

The  tendency  of  the  profession  to  law-lingo  formalism 
was  exemplified  in  the  report  of  a  Maine  case,  in  1879,  in¬ 
volving  a  lien  on  future  offspring  of  a  mare,  in  the 
expression  “had  her  duly  served.”  1 

Perhaps  the  most  comical  and  “spellful”  English 
law  rhetoric  that  ever  £  ‘  stood  fire  ”  was  the  transcript  of 
the  justice’s  judgment  in  a  New  York  case  in  1831  : 
“Samuel  Cooper  v.  f retrick  Browner  .  .  .  fifty  dullows 
and  issue  gined.  .  .  .  ” 2 

§  622.  Ambiguous  Rhetoric. 

In  the  province  of  South  Carolina,  the  English  rule 
was  enforced,  that  a  lawyer  addressing  the  court  must 
wear  “  a  black  gown  and  coat,”  and  the  sheriff  must 
wear  “a  cocked  hat  and  sword.”  A  lawyer  was  once 
interrupted  by  the  judge  :  “Mr.  Pettigrue,  you  have  on 
a  light  coat.  You  cannot  speak,  sir.”  But  Pettignie 
contended  that  he  was  conforming  to  the  law  ;  he  had 
on  a  black  gown.  The  judge,  however,  insisted  that  both 
gown  and  coat  must  be  black.  Whereupon  Pettigrue  : 
“  The  law  says  the  sheriff  must  wear  a  cocked  hat  and 
sword,  does  it  not?”  “Certainly,”  replied  the  judge, 
impatiently.  “  Well,  does  your  Honor  mean  to  say  that 
the  sword  must  be  cocked  as  well  as  the  hat  ?  ”  “  Er — h’m. 
You  may  continue  your  speech,  Mr.  Pettigrue.” 

In  a  Maine  case  in  I860,3  it  was  held  that  extrinsic  evi¬ 
dence  was  admissible  to  show  that,  by  a  bequest  to  £  ‘  The 
Congregational  Foreign  Missionary  Society,”  the  testator 
intended  “The  American  Board  of  Commissioners  for 
Foreign  Missions.”  4 

Isaacs  :  “  Is  it  true  dot  old  Nickelstein  is  dead  and  has 
left  his  son  Mosey  all  his  money  ?  ” 

1  Sawyer  v.  Gerrish,  70  Me.  254. 

2  Jackson  ex.  dem.  Cooper  v.  Browner,  7  Wend.  388. 

3  Howard  v.  Am.  Peace  Soc.  49  Me.  288. 

4  See  cy  pres  cases,  post,  §  1750. 


Chap.  IX. 


LINGO. 


523 


Solomon  :  “  Ya,  und  $500  for  a  stone  to  his  memory.” 

Isaac  :  4  ‘  Till  Mosey  erect  der  stone  ?  ” 

Solomon  :  4  X  ell,  not  exactly.  Der  stone  will  he  set 
in  a  ring,  and  it  will  he  inscribed  to  his  father’s  memory.” 

D-  P-  Brown  tells  us1  that  Judge  Washington  once 
asked  Mr.  Pinkney  :  “  How  did  you  like  my  opinion  this 
morning  in  the  case  of  The  Nereid?”  Pinkney  an¬ 
swered  :  It  was  an  able  opinion,  but  you  used  one 

word  that  was  not  English— ‘  Jeopardize.’  ‘Jeopard  ’  is 
the  word.”  In  another  case 2  Mr.  Phillips  stated  that  his 
clients  were  distinguished  lights  of  the  medical  profes¬ 
sion.  44 1  don  t  doubt  it,”  replied  the  plaintiff’s  attorney, 
“  but  I  desire  to  snuff  those  lights,  that  they  may  burn 
brighter  in  future.” 

In  a  criminal  prosecution  of  a  St.  Louis  hotel-keeper, 
in  1886,  for  libel,3  in  writing  at  a  name  on  his  register  the 
word  “  fraud,”  a  witness  to  whom  he  had  exhibited  it 
was  held  to  be  properly  allowed  to  testify  that  the  word 
was  spelled  “frod”  and  that  he  understood  it  to  mean 
“fraud.  In  holding  the  variance  to  be  immaterial, 
Judge  Ellison  remarked  that  he  saw  “nothing  in  the 
rule  of  idem  sonans 4  to  prevent  a  bad  speller  from  being 
held  accountable  for  his  deeds.” 

§  623.  Hibernicisms— Provincialisms. 

An  Irishman,  consulting  a  lawyer  as  to  injury  in  a 
railway  accident,  on  being  advised  to  “sue  the  company 
for  damages,”  exclaimed:  “Sue  them  for  damages! 
Shure  and  I’ve  had  damages  enough  already.  Faix,  I 
think  I’d  better  sue  them  for  repairs .” 

The  Federal  post-office  department  has  an  Hibernian 
regulation  that  the  sender  of  a  registered  letter  shall 
“  indorse  his  name  on  the  face  of  the  envelope.” 

A  summons  may  be  “subscribed  ”  within  the  Minne¬ 
sota  statute  by  merely  the  printed  signature  of  the 
plaintiff  or  his  attorney.5 

1  2  For.  350.  2  Wynkoop  v.  Pa.  Med.  Col. 

3  State  v.  Fitzgerald,  20  Mo.  App.  408.  4  1  Greenl.  Ev.  §  167. 

6  Herrick  v.  Morrill  (1887),  37  Minn.  250. 
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In  a  North  Carolina  suit,  in  1875, 1  for  false  imprison¬ 
ment,  the  petition  alleged  that  the  plaintiff  was 
“  imprisoned  and  loused  for  eight  days  in  the  common 
jail.” 

It  is  nice  to  be  “  nice.”  In  a  Texas  case,  in  1879, 2  it 
was  testified  that  the  defendant — charged  with  forging 
a  land  title — was  a  sporting  character  and  bar-tender, 
and  was  a  “quiet,  sober,  nice  kind  of  a  man.”  It  is 
not  reported  that  thereupon  Moncure  Conway  got  out  a 
new  revised  edition  of  his  “  Idols  and  Ideals.” 

Lexicographers  and  some  other  “  gents  ”  do  not  recog¬ 
nize  such  an  entity  as  “pants,”  hut  the  Louisiana 
Supreme  Court,  in  1878,  declared  good  an  indictment  for 
stealing  “  a  pair  of  pants.” 

It  is  said3  that  a  judge  of  the  Nebraska  Supreme 
Court  once  delivered  a  clause:  “The  law  presumes 
against  the  carrier,  unless  he  shows  that  it  was  done 
by  the  public  enemy,  or  by  such  an  act  of  God  as 
would  not  happen  by  the  intervention  of  many 

§  624.  “  With  Child.” 

In  a  New  York  abortion  case,  in  1880, 4  the  indictment 
phrase,  “  with  child,”  was  held  to  he  synonymous  with 
“  pregnant.”  A  law  journal,  in  1881, 5  published  a  brief 
of  the  defendant’s  counsel  (as  if  the  case  had  gone  up  to 
the  Court  of  Appeals),  wherein  he  quoted  an  advertise¬ 
ment  :  ‘  ‘  Black-haired  young  lady  with  child  sat  behind 
admirer  at  Aquarium,  Tuesday  evening,  and  dropped 
glove,  which  was  picked  up  and  handed  her  by  an  ad¬ 
mirer  who  desires  to  form  her  acquaintance  with  hon¬ 
orable  intentions.”  Did  he  believe  her  to  he  pregnant  ? 
Another  was  quoted  :  “  Tall  gentleman  with  child  who 
bowed  to  young  lady  in  dress-circle,”  etc.  Can  any  mid¬ 
wife  he  found  to  swear  she  had  ever  delivered  a  tall 
gentleman  of  a  child?  In  reply  to  these  queries,  the 

1  Jones  v.  Simpson,  27  Alb.  L.  J.  340. 

2  Phillips  v.  State,  6  Tex.  App.  364. 

3  7  Gr.  Bag,  206.  4  Eckhardt  v.  People,  22  Hun,  525. 

3  23  Alb.  L.  J.  144. 


Chap.  IX. 


LINGO. 


525 


prosecuting  attorney  successfully  quoted  the  Bible  and 
Shakespeare. 

§  625.  Explicitness — Interpretation. 

Conciseness,  perspicuity,  accuracy  ! — not  a  day  passes 
in  session  of  court  or  legislature  when  their  importance 
is  not  demonstrated.  Judge  Story’s  advice  thereon  has 
already  been  stated. 1  Explicitness  in  statutes  will  be  con¬ 
sidered  further  on.2  So  also  certain  expressions  in  in¬ 
surance  policies.3  Right  here  it  is  proposed  now  to  collate 
a  few  judicial  definitions  either  important  or  striking  or 
diverting.  Incidentally  may  be  noted  a  few  cognate  cases 
of  idem  sonans,  variance,  “  jury-spells,”  etc.  It  will  be 
observed  that  exemption  statutes  are  construed  liberally  ; 
tax-laws  strictly. 

§  626.  “  Thertainty,” 

The  old  English  pleaders  used  to  distinguish  three 
degrees  of  certainty  :  namely,  certainty  to  a  common 
intent  in  general ;  certainty  to  a  certain  intent  in  general  ; 
and  certainty  to  a  certain  intent  in  every  particular. 
Judge  Scott  of  Tennessee,  examining  Sam  T.,  a  lisping 
applicant  for  admission  to  the  bar,  asked  him:  “How 
many  degrees  of  certainty  are  there  ?  ”  After  a  moment’s 
puzzlement,  Sam  answered:  “Two,  thir.”  “Well, 
what  are  they?”  “One,  thir,  ith  thertainty  and  the 
other  ith  unthertainty.” 

An  ounce  of  apprehension-verbiage  is  worth  a  pound 
of  cure.  In  Maine,  in  an  action  on  a  note  purporting  to 
be  indorsed,  “I  back  this  note  holden  for  debt  and 
costs,”  the  defense  was,  that  the  letter  “e”  had  been 
added  to  the  word  “not, ’’the  original  being  “I  back  this 
not  holden  for  debt  and  costs.”  Verdict  was  rendered 
for  the  defendant. 

§  627.  Idem  Sonans— Variance. 

In  Alabama,  under  the  rule  of  idem  sonans,  a  variance 
in  names  is  immaterial  if  they  can  be  sounded  alike 


1  §  430. 

3  See  post,  Chap.  XXIII. 


2  §  803  et  seq. 
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without  doing  violence  to  the  power  of  the  letters  in  the 
variant  orthography  ;  e.  g.,  “  Cham  bless  ”  and  “Cham- 
bles.” 1  In  a  case  there,  in  1876, 2 — upon  an  indictment  for 
forging  the  name  of  Daniel  Tlireet — it  was  held,  that  the 
indictment  was  maintainable  if  the  signing  was  fraud¬ 
ulently  done  in  the  neighborhood  where  Daniel  Thiveatt 
lived  ;  and  that  Thweatt  might  testify  that  many  of  his 
acquaintances  pronounced  his  name  Tlireet. 

Chitty’s  rule  3 — that  two  names  though  differing  in 
sound  are  not  variant,  if  the  same  in  derivation  and 
taken  promiscuously  in  common  use — has  been  applied 
in  Massachusetts  to  “  Sarah  ”  and  “  Sally,” 4  to  “  Mary  ” 
and  “  Polly,” 6  and  to  “Jo”  and  “Joseph.”6  In  Iowa 
to  “  Helen  ”  and  “  Ellen.”  7 

In  Indiana,  a  charge  of  rape  upon  “  Dellia  Weaver” 
has  been  held  not  to  be  sustained  by  proof  of  rape  upon 
“  Della  Weaver.” 8  Also  “  Smith  and  Wesson  ”  not  to  be 
idem  sonans  with  “Smith  and  Weston.”9  And  in 
Missouri,  “  Lossene  ”  not  with  “  Lawson.”  10  In  Illinois, 
“  May  ”  not  with  “  Mary.”  11  Nor  “  Harry  ”  with 
“Henry.”12  Nor“Comyns”  with  “Cummins.”13  In 
Maine,  “  Edward  ”  not  with  “Edmund.” 14  In  an  Illinois 
tax-title  case  in  1892, 15  Meyer  and  Meyers  were  held  not 
to  be  idem  sonans. 

In  England,  however  Shakespeare  might  sport  with 
his  name,  other  persons  may  not  safely  equivocate  it 
into  “  Shakpeare.” 16  In  Texas,  “  Gabriel  Carter  ”  will  not 

I  Ward  v.  State,  28  Ala.  53.  2  Gooden  v.  State,  55  Ala.  178. 

3  Crim.  Law,  203.  4  Shelburne  v.  Rochester,  1  Pick.  470. 

5  Sowle  v.  Sowle,  10  Pick.  376. 

6  Com’th  v.  O’Baldwin,  103  Mass.  210. 

7  Thomas  v.  Desney,  57  Iowa,  58. 

8  Vance  v.  State,  65  Ind.  0. 

9  Morgan  v.  State,  61  Ind.  ±47. 

10  State  v.  Pullens  (1884),  81  Mo.  387. 

II  Kennedy  v.  Merriam,  70  Ill.  228. 

12  Gordon’s  Lessee  v.  Holiday,  1  Wash,  C.  Ct.  285. 

13  Cruikshank  v.  Comyns,  24  III.  602. 

14  Flood  v.  Randall,  72  Me.  43. 

15  Gonzalia  v.  Barrtelsman,  143  Ill.  634. 

16  Rex  v.  Shakespeare,  10  East,  83. 
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suffice  for  ”  Carter  Gabriel.  ' 1  And  there  a  charge  of 
stealing  a  ‘  ‘  beef-steer,  ”  although  the  prefix  “  beef  ”  be 
superfluous,  is  not  sustained  by  proof  of  stealing  a 

steer.  2  L  p  in  ‘ £  the  rare  atmosphere  of  Colorado  ”  both 
eye  and  ear  are  nice.  Judge  Wells  rather  sweepingly 
ua  ers  that  an  indictment  for  murder  with  the  name  of  the 
deceased  written  three  times  ££  Patrick  Fitz  Patrick  ”  and 
two  times  ££  Patrick  Fitzpatrick  ”  afforded  the  prisoner 
no  information  as  to  the  person  with  whose  death  he  is 
charged.”3  In  the  Star-Route  cases,  in  1882,  an  indict¬ 
ment  of  Montfort  C.  Rerdell  as  M.  C.  Rerdell,  was 
quashed,  although  in  the  transaction  he  had  so  signed 
himself.4 

In  a  Texas  case,  in  1887, 5  it  was  held  that  a  displacing 
of  the  dot  of  an  ‘  ‘  i  ”  in  an  indictment,  changing  £  £  Knittell  ” 
to  ££  Kintell,”  did  not  constitute  a  variance.  In  a  New 
Jersey  case,  in  1880, 6  it  was  held  that  in  a  writ  of  attach¬ 
ment  against  the  wife  of  Joseph  W.  Elberson  (her  name 
being  Rebecca  Louisa  Elberson),  the  designation  ££  Mrs. 
J.  W.  Elberson  ”  did  not  suffice.  In  Illinois,  too,  ££  Mrs.” 
is  of  no  account.7 

In  an  English  case,  in  1849, 8  it  was  held  that  in  a  count 
upon  a  bill  of  exchange  by  indorsee  against  acceptor,  a 
description  of  the  defendant  as  “John  M.  Knott”  was 
insufficient.  J udge  Maule  remarked  that  the  word  con¬ 
sonant  means  sounding  with  the  aid  of  a  vowel,  and  a  con¬ 
sonant  cannot  be  assumed  to  be  a  name  by  itself  ;  but  that 
a  vowel  alone  might  import  a  Christian  name.  In  a  case 
in  1847, 9  he  sustained  a  demurrer  to  the  description, 
“  William  Henry  W.  Calder.”  A  person  was  once 
christened  ££  I.”  10 

1  Collins  v.  State,  43  Tex.  577. 

2  Cameron  v.  State,  9  Tex.  App.  332. 

3  Moynalian  v.  People,  3  Colo.  367.  See  Collation,  24  Abb.  L.  J.  444 

4  25  Alb.  L.  J.  322.  See  R.  V.  Rogers’  Collation,  18  Alb.  L.  J.  126, 

6  Hennessy  v.  State,  23  Tex.  App.  340. 

6  Elberson  v.  Richards,  42  N.  J.  L.  69. 

7  Schmidt  v.  Thomas  (1889),  33  Ill.  App.  109. 

8  Kinnersley  v.  Knott,  7  Com.  B.  (Man.  G.  &  S.)  980. 

9  Nash,  v.  Calder  5  Com  B.  177. 

10  See  R.  V.  Rogers’  Collation,  18  Alb.  L.  J.  126. 
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§  628.  Jury-spells— Slang. 

A  Louisiana  court  once  declared  that  “  the  law  does 
not  require  jurors  to  he  philologists,”  and  that  “  man- 
sluder  ”  may  “ do  ”  for  “manslaughter.”  1 

In  an  Alabama  case,  in  1878 2  it  was  held  that  although 
“greenbacks”  was  a  slang  word,  in  an  indictment  for 
robbery  it  was  good  after  verdict. 

In  a  Texas  case,  in  1877, 3  the  court  refused  to  quash 
an  indictment  for  theft  of  a  “gilding.’  Did  not  the 
word  plainly  import  gilt  ?  The  Danish  “gilding,”  mean¬ 
ing  castration,  was  mentioned,  whereof  the  Icelandic 
“  gelding  ”  is  a  perversion. 

A  verdict  finding  the  defendant  “  guity  ”  was  in  1879 
held  bad  ;4  while  one  finding  him  “guily,  as  charged  in 
the  indictment,”  was,  by  the  same  court,  in  the  same 
year,  held  good.5  In  Texas,  in  1883,  a  verdict  of  guilty 
of  murder  in  the  “  first  degree  ”  was  declared  a  nullity.6 

In  Texas,  “burgerally”  will  not  suffice  for  “bur¬ 
glary  ”  ;7  nor  “  penty  ”  for  “  penitentiary.” 8  But  a  Texas 
court  afterwards  decided  that  “  penitenture  ”  was  idem 
sonans  with  “penitentiary.”9 10  And  in  1S91,  that 
“  Israel  ”  and  “Isreal  ”  are  idem  sonans™  But  “statute” 
and  “state”  are  not.11  In  California  “  larcy ”  will  not 
answer  for  “larceny.”12 

The  majority  of  a  Maryland  court  held  that  in  the 
declaration  in  an  action  by  husband  and  wife  for  slander 
of  the  wife,  the  omission  of  “s”  in  “plaintiffs”  (con¬ 
cluding  ‘  ‘  to  the  damage  of  the  plaintiff  ” )  was  im- 


1  State,  v.  Smith  33  La.  An.  1414. 

2  Wesley  v.  State,  61  Ala.  282. 

3  Thomas  v.  State,  2  Tex.  App.  293. 

4  Taylor  v.  State,  5  Tex.  App.  569. 

5  Curry  v.  State,  7  Tex.  App.  91. 

6  Wooldridge  v.  State,  13  Tex.  App.  443. 

7  Haney  v.  State,  2  Tex.  App.  504. 

8  Keeller  v.  State,  4  Tex.  App.  527. 

9  See  5  Gr.  Bag,  91. 

10  Boren  v.  State,  32  Tex.  App.  637. 

11  Cox  v.  State,  8  Tex.  App.  254. 

12  People  v.  St.  Clair,  56  Cal.  406. 
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material.  Two  of  the  judges,  however,  thought  the 
defect  “  not  cured  by  the  statute  of  jeofails.”  1 

In  a  Texas  case,  in  1875, 2  the  words,  “  From  the  possn 
of  the  owner,”  were  held  not  to  invalidate  an  indictment 
for  theft. 

J.  Q.  A.  Griffin,  in  a  Boston  court,  got  a  man  ac¬ 
quitted  of  the  charge  of  “stealing  a  pair  of  pants,”  on 
the  ground  that  a  pair  of  short  breaths  is  not  a  subject 
of  larceny. 

§  629.  Definitions — “  Abandoned  ” — “  Abide  ” — “  Adjacent  ” 
— “  Adjoining”— “  Adultery.” 

Hides  left  in  a  vat  for  tanning  and  forgotten  for  many 
years  are  not  “lost,”  “abandoned,”  “derelict,”  nor 
“  treasure-trove.”  3 

In  a  bail  bond,  to  “abide”  the  order  of  the  Court, 
means  to  obey  it.4 

“  Adjacent  ”  (in  a  charter  privilege  to  cut  timber)  is 
broader  than  “adjoining,”  and  is  nearly  synonymous  with 
“neighboring.”  5  “  Adjoining”  means  “  contiguous.”6 

Two  towns  contiguous  at  either  of  the  corners  are  ‘  ‘  ad¬ 
joining.”  7 

The  remark  in  Webster’s  International,  that  the  defi¬ 
nition  of  ‘  ‘  adultery  ”  and  ‘  1  fornication  ”  varies  with  the 
local  statutes,  has  peculiar  confirmation  in  an  Indiana 
case  in  1877. 8 

§  630.  “Begging” — “Box.” 

The  act  of  a  cripple  on  a  sidewalk  silently  holding  out 
the  hand  and  receiving  money  from  the  passers-by  is 
“begging  for  alms  or  soliciting  charity”  within  the 
New  York  vagrant  law.9 

1  Newcomer  v.  Kean,  57  Md.  121. 

2  State  v.  Williamson,  43  Tex.  500. 

8  Livermore  v.  White  (1883),  74  Me.  452. 

4  Jackson  v.  State  (1833),  30  Kan.  88. 

6  United  States  v.  No.  Pac.  R.  Co.  (1883),  29  Alb.  L.  J.  24. 

e  Re  Ward  (1873),  52  N.  Y.  395. 

7  Holmes  v.  Carsley  (1865),  31  N.  Y.  289. 

8  Hood  v.  State.  56  Ind.  263. 

»  Re  Haller  (1877),  3  Abb.  N.  Cas.  65. 
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A  barrel  may  be  a  “  box  ”  within  the  Massachusetts 
statute  for  drawing  jurors.1 

§631.  “  Carriage  “  Cattle  “  Character.” 

It  seems  that  a  bicycle  is  a  “  carriage  ”  within  the  Eng¬ 
lish  statute  against  fast  driving  ; 2  but  compare  the  case 
of  the  bicycle  running  the  toll-gate  at  Gloucester  in  1819. 3 

In  a  guaranty  of  “drafts  against  shipments  of 
cattle ,”  this  word  includes  hogs.4  Pigs  are  “  cattle ” 
within  the  English  fence  law.5  In  the  Illinois  statute 
requiring  railway  fences,  “  cattle  ”  includes  mules  and 
asses.6  In  Missouri,  “  cattle  ”  means  domestic  quadrupeds 
collectively  ;  “neat  cattle,”  those  of  the  bovine  species.7 

In  the  Iowa  statute  punishing  the  seducing  of  an 
“unmarried  woman  of  previously  chaste  character,” 
“  character”  means  more  than  reputation.8 

§  632.  “Child” — “Legitimate.” 

In  Ohio,  a  female  is  an  “  infant  ”  until  eighteen  years 
of  age,  but  she  ceases  to  be  a  child  at  puberty,  and  then 
becomes  a  “  woman  ”  within  the  statute  punishing  rape.9 
In  Texas,  a  “child”  has  been  declared  to  be  a  boy  not 
above  fourteen  years  old,  or  a  girl  not  above  twelve.10 

In  some  State  statutes  as  to  wills  and  distribution, 
“child”  may  apply  to  an  illegitimate  child.11  The  law 
considers  an  illegitimate  brother  and  sister  legitimate 
enough  to  be  punished  if  they  intermarry.12 

1  Com'th  v.  Bacon  (1883),  135  Mass.  521. 

2  Taylor  v.  Goodwin  (1879),  L.  R.  4  Q.  B.  D.  228. 

8  Anon.,  20  Alb.  L.  J.  221. 

4  Decatur  Bk.  v.  St.  Louis  Bk.  (1874),  21  Wall.  294. 

6  Child  v.  Hearn  (1874),  L.  R.  9  Exch.  176. 

6  Ohio  &  Miss.  R.  Co.  v.  Brubaker  (1868),  47  Ill.  462. 

7  State  v.  Lawn,  80  Mo.  241  ;  cited  in  State  v.  Crow,  107  Mo.  341. 

8  State,  v.  Prizer  (1878),  49  Iowa,  531. 

9  Blackburn  v.  State  (1871),  22  Ohio  St.  102. 

11  Bell  v.  State,  18  Tex.  App.  53. 

11  Dickinson’s  Appeal,  42  Conn.  491  ;  Rogers  v.  Weller,  5  Biss.  166. 
But  see  Blacklaws  v.  Milne,  82  Ill.  505. 

12  State  v.  Schaunhurst,  34  Iowa,  547. 
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§  633.  “  Concealed  Weapon  ” — “  Brass  Knuckles  ” — “  Deadly 
Weapon.” 

A  pistol  carried  on  the  person  and  only  partly  visible 
is  a  “-concealed  weapon.”  1  One’s  carrying  a  pistol  in  his 
wagon  within  easy  reach,  and  holding  it  a  moment  in  his 
hand  while  searching  for  a  whisky  bottle,  is  not  carry¬ 
ing  it  on  or  “about  ”  his  person  within  the  Texas  statute.2 
A  cartridge  pistol  may  be  a  concealed  ‘  ‘  weapon  ”  within 
the  Alabama  statute,  though  its  handle  and  mainspring 
are  broken.3 

Carrying  steel  knuckles  may  violate  the  Texas  statute 
prohibiting  the  carrying  of  “brass  knuckles.”4 

A  pin  thrust  down  a  baby’s  throat,  thereby  killing  it, 
is  a  “  deadly  weapon.”5 

A  genuine  sovereign,  having  one-twenty-fourtli  of  its 
weight  filed  off  and  thereupon  becoming  newly  milled,  is 
a  “  counterfeit.” 6 7 


§  634.  “  Day  ” — “  Night  ” — “  Rainy  ” — “  Fair.” 

A  school-boy  being  judge  would  perhaps  define  “a 
rainy  day  ”  as  one  too  rainy  to  go  to  school,  hut  just 
rainy  enough  to  go  a-fishing.  In  an  Oregon  Federal 
court  case  in  1879, 7  Judge  Deady — in  interpreting  a 
charter-party  that  excepted  “rainy  days”  from  the 
“thirty  days  to  load” — remarked  that  a  rainy  day  for 
harvesting  grain  might  not  be  a  rainy  day  for  plowing  ; 
“a  rainy  day”  at  a  port  having  no  covered  wharves 
would  not  be  such  to  men  working  under  shelter  ;  and  to 
unsheltered  workmen  “a  rainy  day”  is  a  day  on  which 
at  least  a  moderate  rainfall  occurs  during  the  greater 
portion  of  the  time.  What  is  “  a  fine  day  ”  ?  A  ship¬ 
owner  notified  the  consignee  of  a  lot  of  liquorice  that  it 
would  be  unloaded  on  September  twentieth  if  “a  fine 

1  State  v.  Bias  (1885),  37  La.  An.  259. 

2  Cathey  v.  State  (1887),  23  Tex.  App.  492. 

3  Redus  v.  State  (1886)  82  Ala.  53. 

4  Harris  v.  State  (1887).  22  Tex.  App.  677. 

5  State  v.  Norwood  (N.  Car.,  1894),  20  S.  E.  Rep.  712. 

6  Reg.  v.  Hermann  (1879),  L.  R.  4  Q.  B.  D.  284. 

7  Balfour  v.  Wilkins,  5  Sawyer,  429  ;  2  Fed.  Cas.  539. 
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day.”  At  eight  A.  M.  it  rained;  at  nine  a.  m.  and  at 
noon  the  barometer  was  rising  ;  at  half-past  two  p.  m. 
it  rained  for  five  minutes  ;  also  from  half-past  four  into 
the  night.  Held,  not  to  be  “  a  fine  day.’  1 

“Between  sundown  and  sunrise”  means  night.2 

§  635.  “  Direct  “  Druggist “  Dwelling-house.” 

In  computing  an  Iowa  sheriff’s  mileage,  the  ‘ £  most 
direct  route  ”  between  Anamosa  and  Tipton  is  that  by 
railroad,  sixty-four  miles,  and  not  that  by  the  highway, 
thirty-five  miles.3 

It  seems  that  a  “druggist”  is  not  synonymous  with 
an  “apothecary”;  the  latter  not  only  buys  and  sells 
medicines  but  also  compounds  them.4 

At  Oxford  and  Cambridge,  a  set  of  college  rooms  is  a 
“dwelling-house,”  and  the  occupier  cannot  vote  for  the 
borough  as  a  “lodger”  therein.5  So  held  the  English 
big-wigs  in  1869  ;  but  two  years  later  came  the  query  : 
“  Do  two  rooms  occupied  by  the  same  tenant,  on  two 
different  floors,  constitute  a  ‘dwelling-house,’  in  a  house 
consisting  of  seven  rooms,  whereof  the  remaining  five  are 
occupied  by  another  tenant  ?  ”  Two  answered  yea,  and 
two  nay.6 

§  636.  “  Earnings  ” — “  Earth  ” — “  Either  ” — “  Emancipation  ” 
— “  Et  Csetera.” 

In  the  Massachusetts  statute  declaring  invalid  an 
unrecorded  assignment  of  future  earnings,  “earnings” 
includes  more  than  wages.7 

In  a  contract  for  excavation,  “earth”  may  include 
hard-pan,  unless  there  be  proof  of  uniform  usage  to  the 
contrary.8 

1  McAndrew  v.  Whitlock  (1873),  52  N.  Y.  40. 

2  State  v.  Padgett  (1882),  18  S.  Car.  317. 

3  Maynard  v.  Cedar  County,  51  Iowa,  430. 

4  State  v.  Holmes  (1876),  28  La.  An.  765  ;  Hainline  v.  Com’th  (1877), 

13  Bush,  350.  6  Barnes  v.  Peters,  L.  R.  4  C.  PL  Cas.  53&. 

6  Thompson  v  Ward,  L.  R.  6  C.  PI.  Cas.  327. 

7  Somers  v.  Keliher  (1874),  115  Mass.  165. 

s  Dickinson  v.  Poughkeepsie  (1878),  75  N.  Y.  65. 
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“  On  either  side”  often  means  on  both  sides.1 
An  infant’s  attaining  twenty-one  years  of  age  is  not 
ipso  facto  an  ‘  *  emancipation.  ”  So  held,  as  to  an  idiot 
remaining  with  her  father,  and  retaining  residence 
within  the  New  Jersey  poor  law.2 

“  Et  ccetera  ”  is  restricted  to  other  matter  necessary 
in  the  premises.3 

§  637.  “Fairly ’’—“Fast”— “Fresh.” 

“Fairly  merchantable  quality”  of  ice  imports  ice 
little  above  mediocrity  in  quality.4 

In  Illinois,  it  is  a  “  fast  train  ”  that  goes  more  than 
eight  miles  an  hour.5 

A  negotiation  by  telegraph  resulted  in  an  order  from 
Spokane  to  Omaha  for  a  car-load  of  “  strictly  fresh  eggs.” 
Held  to  mean  fresh  at  Omaha.6 

§  638.  “  Game  ” — “  Gaming-room  ” — “  Girl.” 

Betting  on  an  Indiana  election  is  not  betting  on  a 
■“  game.”  7 

Keeping  a  pool-room  and  selling  pools  on  horse-races 
has  been  held  not  to  be  a  “contrivance”  which  “shall 
he  deemed  a  gaming-table  ”  within  the  Maryland  statute.8 

A  room  where  pools  are  sold  on  the  result  of  hall- 
games  and  horse-races  is  a  “  gaming- room  ”  within  the 
Michigan  act  of  1877  thereon.9 

A  woman  seldom  complains  of  being  called  a  “  girl.” 
Dame  Quickly  insisted  on  being  saluted  “Good  Maid.” 
But  in  an  Iowa  seduction  case,  in  1887, 10  it  was  held  objec¬ 
tionable  in  charging  the  jury  repeatedly  to  designate  as 
“  the  girl  ”  the  prosecutrix,  who  was  twenty-four  years 

1  Chidester  v.  Springfield  &  111.  S.  E.  R.  Co.  (1871),  59  Ill.  87. 

2  Alexandria  Ov.  v.  Bethlehem  Ov.  (1837),  1  Harr.  (N.  J.)  119. 

8  Bardstown  &  L.  R.  Co.  v.  Metcalfe  (1862),  4  Mete.  (Ky.)  199. 

4  Warner  v.  Arctic  Ice  Co.  (1883),  74  Me.  475. 

6  Indianapolis  &  St.  L.  R.  Co.  v.  Peyton  (1875),  76  Ill.  340, 

6  English  v.  Spokane  Com.  Co.  (1893),  57  Fed.  Rep.  451. 

7  Sclilosser  v.  Smith  (1883),  93  Ind.  83. 

8  Janies  v.  State,  63  Md.  242. 

«  People  v.  Weithoff  (1883),  51  Mich.  203. 

10  State  v.  Richards,  72  Iowa,  17. 
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old,  and  possibly  not  like  Polonius’s  Ophelia,  “  a  green 
girl  unsifted  in  such  perilous  circumstance.'’ 

§  639.  “  Heir  “  Horse  ”— “  Horse-racing.” 

“Heir”  refers  to  blood-relationship;  a  husband  is 
not  “  heir  ”  to  his  wife.1 

A  jackass  is  a  “horse”  within  the  Texas  exemption 
laws.2 

An  agricultural  society’s  lingo,  “trial  of  speed”  of 
horses  for  a  premium,  is,  in  Pennsylvania  “  plain 
English,”  a  horse-race  upon  a  wager.3  But  compare  a 
case  in  1880  involving  construction  of  the  New  York 
statute  against  horse-racing  ; 4  and  the  horse-training 
case  in  Massachusetts  in  1878.5  In  an  Iowa  case  in  1881, 6 7 
it  was  held  that  offering  a  premium  for  the  winner  in 
a  horse  in  an  agricultural  fair,  is  not  a  bet  or  wager 
nor  unlawful.  So  also  in  Indiana,  in  1878.'  But  the 
Michigan  statute  is  too  close-meshed  to  be  trotted 
through  :  “all  running,  trotting  or  pacing  of  horses  .  .  . 
for  any  bet  or  award  .  .  .  excepting  such  as  are  by 
special  laws  expressly  allowed.”  One  making  up  a 
purse  to  be  raced  for  is  liable  to  a  fine.8 

§  640.  “Indelicate”— “Insulting”— “Laborer”— “Lode.” 

To  call  a  man  “a  damned  scoundrel”  is  not  an 
“indecent  ”  expression  within  the  postal-card  law.9  The 
expression  “damned  son  of  a  bitch”  is  not  “insulting 
words  used  towards  a  female  relative  ”  within  the  Texas 
statute.10 

A  farm  overseer  is  not  a  “  laborer”  within  the  North 

1  Wilkins  v.  Ordway  (1878),  59  N.  H.  378. 

2  Robinson  v.  Robertson  (1884),  2  Tex.  Civil  C.  Ap.  193,  §  254. 

8  Comly  v.  Hillegass  (1880),  94  Pa.  132. 

4  Harris  v.  White,  81  N.  Y.  532. 

6  Harris  v.  Woodruff,  124  Mass.  205. 

6  Delier  v.  Plymouth  County  Agr.  Soc.,  57  Iowa,  481. 

7  Alvord  v.  Smith,  63  Ind.  58. 

8  Mich.  Stat.  1882,  §  9387  ;  Bronson  Agr.  &  Breeders’  Ass.  v.  Rams- 
dell  (1872),  24  Mich.  441. 

9  United  States  v.  Smith  (1882),  11  Fed.  Rep.  663. 

13  Simmons  v.  State  (1887),  23  Tex.  App.  653. 
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Carolina  provision  for  a  lien  on  the  subject  of  labor  of 
mechanics  and  laborers.1  In  a  Nevada  Federal  court 
case  in  1S93,2  “lode  or  vein  ”  was  held  to  apply  to  a 
yellow  porphyry  belt  full  of  fissures  having  quartz, 
etc.,  diffused. 

§  641 .  “  Manufacturer  “  Minstrelsy  “  More  or  Less.” 

Cutting  natural  ice  is  “manufacture”  within  a 
Michigan  incorporation  law,  although  it  does  not  neces¬ 
sarily  import  chemical  change  ;  it  includes  preparing  ice 
for  consumption.3  Otherwise  held  as  to  “manufactur¬ 
ing  corporation”  in  the  New  York  law.4 

One  who  converts  hogs  into  cured  meats  is  a  “manu¬ 
facturer”  within  the  Ohio  tax  laws.5 

In  the  New  York  amusement  law  of  1885,  “minstrel¬ 
sy”  is  almost  synonymous  with  music.6 

A  call  for  “500,000  feet,  more  or  less”  (of  timber)  is 
satisfied  by  473,000  feet.7 

§  042.  “Naked” — “Newspaper.” 

A  picture  of  a  girl  naked  only  above  the  waist  is  not 
a  picture  of  a  “naked  ”  girl.8 

The  Northwestern  Reporter  (a  law  weekly)  is  not  a 
“  newspaper  ”  within  the  Minnesota  statute  requiring 
publication  of  a  summons.9  Otherwise  held  in  Missouri 
in  1870,  as  to  the  Legal  Record  and  Advertiser  ;10  and  in 
Illinois  in  1874  as  to  the  Chicago  Legal  News.11 

§  643.  “  Other  ”— “  Post  Office.” 

In  a  case  in  Mercer  County,  N.  J.,  in  1880, 12  it  was 

1  Whitaker  v.  Smith  (1879),  81  N.  Car.  340. 

2  Book  v.  Justice  Min.  Co.,  58  Fed.  Rep.  106. 

3  Attorney-Gen.  v.  Lorman  (1886),  59  Mich.  157. 

4  People  v.  Knickerbocker  Ice  Co. ,  99  N.  Y.  181. 

5  Engle  v.  Sohn  (1885),  41  Ohio,  691. 

3  New  York  v.  Eden  Musee  Am.  Co.  (1886),  102  N.  Y.  593  ;  (more 
fully  and  funnily)  34  Alb.  L.  J.  164. 

7  Holland  v.  Rea  (1882),  48  Mich.  218. 

8  Com’th  v.  Dejardin  (1878),  126  Mass.  46. 

9  Beecher  v.  Stephens  (1878),  25  Minn.  146. 

10  Kellogg  v.  Carrico,  47  Mo.  157. 

41  Kerr  v.  Hitt,  75  Ill.  51. 

12  State  v.  Nugent,  22  Alb.  L.  J.  411. 
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held  that  a  wife  is  not  “any  other  person”  than  her 
husband  within  the  New  Jersey  statute  against  breaking 
chattels,  etc. ;  and  he  might  smash  her  sewing-machine 
with  impunity.  (If  he  murder  her,  pray,  Mr.  Justice 
Stewart,  would  it  be  simply  suicide  ?) 

A  post-office  may  be  a  mere  desk  or  trunk  carried 
from  building  to  building.1 

§  644.  “ Peddler”  — “  Peril  ”— “  Person  ”  —  “  Plastering  ”  — 

“  Professional  ” — “  Property.” 

One  who  goes  from  house  to  house  with  samples 
soliciting  orders  for  future  delivery  is  a  “  peddler.”  2 

A  collision  of  vessels  caused  by  negligence  is  not  a 
“  peril  of  the  sea.”  3 

May  a  young  lady  properly  allow  a  puppy  to  be  in  her 
lap  ?  According  to  a  Michigan  decision  in  1876, 4  a  dog 
is  not  a  person  ;  at  least,  not  such  “  person  ”  as  may  turn 
and  rend  and  kill  any  unlicensed  dog. 

“  Plastering  ”  includes  lathing.5 

Eeal  estate  business  is  not  a  “  professional  employ¬ 
ment  ”  within  the  Michigan  statute  giving  a  right  of 
action  for  misconduct  therein.6 

In  Pennsylvania  in  1879,  a  seat  in  a  broker’s  board 
was  held  not  to  be  leviable  “  property.”  7 

§  645.  “Place” — “Public.” 

What  means  a  “  place  ”  ?  What  means  the  English 
statute  that  “  no  house,  office,  room  or  other  place  shall 
be  opened,  kept  or  used  for  betting  purposes  ”  ?  In  an 
English  case  in  1874, 8  it  appeared  that  an  umbrella, 
seven  feet  high,  stuck  in  the  ground  at  a  race-course, 
and  kept  open,  rain  or  shine,  was  over  a  man  standing 
on  a  stool  giving  tickets  for  money  deposited  and  offer- 

1  United  States  v.  Marselis  (1849).  2  Blatch.  108. 

2  G  raff ty  v.  Rushville,  107  Ind.  502. 

8  Woodley  v.  Michell  (1883),  11  Q.  B.  Div.  47. 

4  Heisrodt  v.  Hackett,  34  Mich.  283. 

6  Mellen  v.  Ford  (1886),  28  Fed.  Rep.  639. 

e  Pennock  v.  Fuller  (1879),  41  Mich.  153. 

7  Thompson  v.  Adams,  93  Pa.  55. 

8  Bows  v.  Fenwick,  L.  R.  9  C.  PI.  Cas.  339. 
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ing  to  take  bets.  Both  he  and  the  ‘  ‘  place  ”  were  shut 
np.1  In  a  statute  prohibiting  indecent  exposure,  “public 
place  ’’  may  import  a  locality  to  which  the  public  has  no 
legal  light  of  access,  if  there  be  several  girls  present  ^ 
In  an  Indiana  case  in  1878, 3  it  was  held  that  where  afford¬ 
ing  a  secret  locality  for  “  nest-hiding,”  a  public  highway  is 
not  a  public  place,  ’  within  the  statute  prohibiting  lewd¬ 
ness,  etc.  A  1  ailroad  is  not  a  “  public  highway  ”  within 
the  Alabama  statute  punishing  vulgar  and  abusive  utter¬ 
ances  in  presence  of  females.4 

A  hotel  proprietor’s  omnibus  used  to  convey  guests 
free  of  charge  has  been  held  not  to  be  a  ‘ £  public  convey¬ 
ance  '  within  an  ordinance  regulating  standing-places.5 

An  exhibition  of  professional  skating  in  a  rink  where 
an  admission  fee  is  charged  is  not  a  “  public  perform¬ 
ance  ”  within  the  Virginia  tax  laws.6 

§  646.  “  River  “  Body  of  Water.” 

A  river  is  a  “  body  of  water  ”  within  the  New  Hamp¬ 
shire  tax  laws.7 

The  East  river  is  not  a  river ;  for  it  is  a  mere  gut 
connecting  two  portions  of  the  Atlantic,  and  has  no 
current.8 

§  647.  “  Seaman  “  Sharp  “  Swimming.” 

An  engineer  of  a  tug- boat  on  the  Delaware  river  is-  a 
“  seaman.”  9 

In  a  New  York  case  in  1877, 10  it  was  held  that  a  blow 
with  the  handle  of  a  pitch-fork  is  not  assault  with  a 
“sharp,  dangerous  weapon.” 

Texas  Siftings  in  1887  had  the  following  :  “  Did  you 

1  See  post,  §  1194. 

2  Queen  v.  Wellard  (1884),  14  Q.  B.  Div.  68. 

3  Williams  v.  State,  64  Ind.  553. 

4  Comer  v.  State  (1878),  62  Ala.  320. 

5  Oswego  v.  Collins  (1885),  38  Hun,  171. 

6  Harris  v.  Com’th  (1885),  81  Va.  240. 

7  Berlin  Mills  Co.  v.  Wentworth’s  Loc.  (1880),  60  N.  H.  156. 

8  The  Garden  City,  26  Fed.  Rep.  772. 

9  Holt  v.  Cummings  (1883),  102  Pa.  212. 

1°  Filkins  v.  People,  69  N.  Y.  101. 
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hear  the  sad  news  about  Jinks  ?”  asked  Gfus  Snobberly 
of  Charlie  Knickerbocker.  “  No,  what  is  it  i”  “  He  was 
drowned  while  rowing  in  a  boat  in  Central  Park.” 
“  Couldn’t  he  swim  ?”  “  That  wouldn’t  have  made  any 

difference.  Swimming  in  Central  Park  is  strictly  pro¬ 
hibited,  and  the  Park  police  enforce  the  law,  you  know. 
If  he  had  tried  to  swim  he  would  have  been  clubbed  to 
death.” 

§  648.  “  Telegram  “  Time  “  Traveling.” 

In  England,  a  message  by  telephone  is  a  “  telegram.”  1 

The  mother’s  declaration  made  after  the  bastard  is 
born  but  before  the  umbilical  cord  is  severed,  is  made 
“  in  the  time  of  her  travail  ”  within  the  Massachusetts 
statute.2 

One  going  into  the  street  and  standing  three  minutes 
to  see  a  procession  pass,  is  “traveling  upon  a  highway,” 
especially  if  getting  a  thrust  from  a  tumbling  pile  of 
lumber.3 

§  649.  “  Implement  ” — “  Tool.” 

Within  the  exemption  statutes,  a  music  teacher’s 
piano  has,  in  Illinois,  been  held  to  be  an  “  implement  of 
business.”  In  Massachusetts  a  band  musician’s  fiddle 
and  bow  constitute  a  “  tool,”  4  and  one’s  “business ”  may 
be  to  make  music.  But  the  sad  fact  that  the  fiddle  is 
a  ‘  ‘  tool  of  the  devil  ”  is  imported  in  an  heirloom  statute 
of  this  State  requiring  justices  of  the  peace  to  punish 
“pipers  and  fiddlers.”  A  sled  is  a  “tool”  within  the 
exemption  law.5  A  printing  press,  type  and  cases  are 
“tools  and  apparatus  belonging  to  a  trade”  within  the 
Texas  exemption  law.6  A  waiter’s  dress-suit  has  been 
held  to  be  a  “  tool”  within  an  insurance  policy.7 

1  Attorney-Gen.  v.  Edison  Telephone  Co.,  43  L.  T.  N.  S.  697. 

2  Tacey  v.  Noyes  (1887),  143  Mass.  449. 

3  Varney  v.  Manchester  (1878),  58  N.  H.  430. 

4  Goddard  v.  Chaffee  (1861),  2  Allen,  395. 

6  Parshley  v.  Green  (1878),  58  N.  H.  271. 

6  Green  v.  Raymond  (1882),  58  Tex.  80.  But  compare  Oliver  v. 

White  (1882),  18  S.  Car.  235.  7  Anon.,  32  Alb.  L.  J.  45. 
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§  650.  “  Transaction  “  Upon  the  Line.” 

In  a  New  Tork  case  in  1871, 1  counsel  urged  that 
under  the  statutory  exclusion  of  testimony  as  to  a 
personal  “transaction”  between  the  witness  and  the 
deceased,  the  testator’s  mother  could  not  testify  as  to 
the  date  of  his  birth.  Judge  Potter  said — as  to  the  setting 
up  that  “this  circumstance  or  act  of  nature”  is  within 
the  prohibition — “its  absurdity  relieves  us  from  further 
noticing  it.” 

A  license  to  build  a  “fence  upon”  a  division  line 
imports  no  power  to  build  a  zig-zag  fence.2 

§651.  “Vessel” — “Navigated.” 

Not  every  craft  when  being  towed  is  being  “navi¬ 
gated.”  A  steamboat  dismantled,  stripped  of  boiler, 
Engines  and  paddle-wheels  and  used  as  a  hotel,  is  not  a 
“vessel”  liable  in  rem  in  admiralty.3  But  a  floating 
elevator  is  a  vessel  on  which  a  lien  in  admiralty  may  be  en¬ 
forced.4  So  also  a  theater  fitted  up  on  the  hull  of  a  boat.5 

§  652i.  “  Wagon  ” — “  Warehouse  ” — “  Wearing  Apparel  ” — 
“Widow.” 

A  dray  is  a  “  wagon  ”  within  the  Texas  exemp¬ 
tion  laws.0 

A  railroad  depot  may  be  a  “warehouse  ”  within  the 
Vermont  burglary  law.7 

Mr.  Clemens,  in  his  charming  reminiscences  of  his 
life  on  the  Mississippi,  gives  a  picture  of  the  young  pilot 
“wearing  a  tooth-pick,”  and  having  a  practical  joke 
played  on  him  leading  to  his  being  yclept  “  Mark  Twain.” 
The  name  of  the  picture  was  not  so  very  far-fetched.  A 
Federal  court  has  declared  that  a  watch  is  “  wearing 
apparel.”8  So  also  has  a  State  court.9 

1  Re  Paige,  62  Barb.  476. 

2  Morton  v.  Reynolds  (1883),  45  N.  J.  L.  326. 

8  Steamboat  Hendrik  Hudson  (1869),  3  Ben.  419. 

4  Floating  Elevator  Hezekiah  Baldwin  (1876),  8  Ben.  556. 

5  Pendleton  v.  Franklin  (1852),  7  N.  Y.  508. 

6  Cone  v.  Lewis  (1885),  64  Tex.  331. 

7  State  v.  Bishop  (1878),  51  Yt.  287.  8  Re  Steele,  2  Flippin,  324. 

9  Stewart  v.  M’Clung  (1885),  12  Or.  431. 
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Can  A.’s  widow,  after  lawfully  marrying  B.,  remain 
A.’s  “  widow  ”  ?  This  query,  in  1876,  the  Supreme  Court 
of  Georgia  answered  affirmatively.1  Also  that  her 
marriage  to  B.  did  not  affect  the  measure  of  damages  to 
which  she  had  been  entitled  when  her  statutory  right  of 
action  as  “widow”  accrued  for  a  railway  company’s 
carelessly  killing  A.  So  for  the  death  of  Mr.  Oakes, 
Fannie  got  from  Divine  Providence  a  new  husband,  Mr. 
Garr,  and  from  the  railway  company,  $7,000. 

§  653.  “  As  aforesaid.” 

Others  than  lawyers  and  judges  may  properly  observe 
the  technical  use  of  words  by  courts.  The  Albany  Law 
Journal  in  1870  told  of  a  clergyman  who  in  making  the 
opening  prayer  of  the  term,  petitioned  the  Almighty  to 
“overrule  the  decisions  of  the  court.”  He  evidently 
believed  in  “an  overruling  Providence.” 

This  reminds  of  a  well-known  Western  Express  Com¬ 
pany  that  put  on  their  bills  of  receipt  that  they  would  not 
hold  themselves  responsible  for  injuries  resulting  from 
acts  of  God,  or  Indians,  or  other  enemies  of  the  United 
States  government.  And  of  the  Boston  tradition  of  an 
action  against  a  common  carrier  wherein  the  answer 
adverted  to  “the  act  of  the  aforesaid  God.”  Also  of — 

A  LAWYER'S  ODE  TO  SPRING. 

“  Whereas  on  certain  boughs  and  sprays, 

Now  divers  birds  are  heard  to  sing, 

And  certain  flowers  their  heads  upraise. 

Hail  to  the  coming  on  of  Spring. 

“  The  songs  of  those  said  birds  arouse 
The  memory  of  our  youthful  hours, — 

As  green  as  those  said  sprays  and  boughs, 

As  fresh  and  sweet  as  those  said  flowers. 

‘  ‘  The  birds  aforesaid — bappy  pairs — 

Love  mid  the  aforesaid  boughs  enshrines 
In  freehold  nest,  themselves,  their  heirs, 
Administrators  and  assigns. 

1  Georgia  R.  &  B.  Co.  v.  Garr,  57  Ga.  277. 
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“  O  busiest  term  of  Cupid’s  court, 

Where  tender  plaintiffs  action  bring — 

Season  of  frolic  and  of  sport— 

Hail,  as  aforesaid,  coming  Spring.” 

§  654.  Changed  Scene  but  Same  Tongues. 

Sometimes  the  verbosity  of  the  legal  profession  is  nota¬ 
ble  outside  the  court-room.  A  law  journal  in  1875  1  re¬ 
ported  very  fully  the  proceedings  of  a  convention  of  a 
bar  association.  Therein  was  afforded  a  good  sample 
of  the 'luxurious  verbiage  in  which  resolutions  are  often 
swathed:  “2.  Resolved ,  That  the  Supreme  Court  of 
the  State,  standing  at  the  head  of  our  judicial  system, 
and  constituted  the  final  and  authoritative  exponent  of 
our  law,  should  afford  to  the  entire  bar  of  the  State,  at 
once  a  school  for  the  cultivation  and  an  arena  for  the 
exercise  of  the  highest  style  of  forensic  discussion.”  An¬ 
other  resolution  deprecated  the  lack  of  “  free  public,  oral 
argument  at  the  bar,”  as  “highly  detrimental  alike  to 
the  court,  the  bar,  the  jurisprudence  of  the  State,  and 
the  interests  of  public  justice.”  This  reminds  of  Fanny 
Kemble’s  aphorism,  ‘  ‘  Good  nonsense  well  talked  is  only 
less  admirable  than  good  sense  well  delivered.” 

§  655.  “Pedagogues,  id  est  Pedants.” 

Before  quitting  this  topic,  perhaps  we  ought  to  re¬ 
mark  that  the  legal  profession  is  not  alone  in  the  tend¬ 
ency  to  superfluous  word-pilin’.  Here  is  a  translation  of 
some  of  the  verbiage  that  the  University  of  Bologna  used 
in  1888,  in  the  sheep  (or  sausage)  skin  creating  D.  D. 
Field  a  Doctor  :  “In  the  reign  of  Humbert  I.,  King  of 
Italy,  Paulo  Bosello,  the  King’s  Minister,  being  Super¬ 
intendent  of  Public  Instruction  :  Whereas,  Through  the 
favor  of  the  most  great  and  good  God  it  has  come  to  pass 
that  the  learning  of  mankind,  utterly  effaced  and  extin¬ 
guished  in  the  barbarism  of  the  ages,  should  here  at  length, 
like  the  Phoenix,  burst  forth  into  renewed  life  from  its 
own  ashes,  and  [Here  skip  two  more  whereases  equally 
verbose]  the  Academic  Senate  and  the  Order  of  Doctors 


1  9  W.  Jur.  388. 
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have  decreed  [Here  skip  nearly  a  hundred  words]  that 
David  Dudley  Field  be  honored  with  the  laurel :  Ac¬ 
cordingly  we  bear  witness  that  that  most  illustrious  man, 
David  Dudley  Field,  has  on  the  ides  of  June,  1888,  been 
created  and  appointed  Doctor  of  the  University  of  Bologna 
[Here  skip  nearly  fifty  words]  subscribed  by  the  Rector 
Magnificus  and  the  Prseses  Ordinis  Jurisconsultum.1 

§  656.  “  Lo,  where  the  Stage  !  ” 

Much  of  the  lingo  of  the  stage  is  borrowed  from  the 
law.  The  line  oft  quoted  from  “  Pinafore” — 

“  And  so  do  his  sisters  and  his  cousins  and  his  aunts,” 

was  doubtless  suggested  to  Mr.  Gilbert  (a  lawyer),  author 
of  the  libretto,  by  the  words  of  Blackstone,2  as  to  an 
estate  in  coparcenary  arising  at  common  law,  “  where  a 
person  seized  in  fee-simple  or  in  fee-tail  dies,  and  his 
next  heirs  are  two  or  more  females,  his  daughters, 
sisters,  aunts,  cousins,  or  their  representatives.” 

§  657.  “  Physician,  heal  thyself.” 

The  medical  profession  cannot  cast  the  first  stone  at 
the  legal.  A  physician  was  once  reproaching  a  Scotch 
barrister  with  what  Mr.  Bentham  would  call  the  “un¬ 
cognoscibility”  of  law  technicalities.  “Now,  for  ex¬ 
ample,”  said  he,  “  I  could  never  comprehend  what  you 
meant  by  ’  docking  an  entail.’  ”  “  My  dear  doctor,”  was 

the  rejoinder,  “I  don’t  wonder  at  that.  But  I  will  ex¬ 
plain.  It  is  what  your  profession  never  consented  to — 
suffering  a  recovery.” 

§  658.  “  Lastly,  Brethren.” 

Neither  can  the  clerical  “  Fouteenthly  ” — verb.  sap. 
In  the  summer  of  1872,  a  clergyman  in  a  coterie  of 
friends,  including  the  writer,  was  jocosely  commenting 
on  lawyers’  verbiage.  The  lady  addressed  (a  lawyer’s 
wife),  as  if  not  dissenting,  said  :  “By  the  way,  have  you 
seen,  here  in  the  May  Atlantic,  the  Echo-club  hexameters 


1  See  38  Alb.  L.  J.  464. 


2  2  Bl.  Com.  187. 
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on  Nauvoo  ?  ”  He  had  not  ;  would  she  read  him  a 
sample  ?  She  consented  on  condition  that  he  instantly 
call  a  halt,  when  tired  of  the  “word-piling.”  With  no 
interruption  she  read  as  follows  :  — 

“  This  is  the  place:  be  still  for  a  while,  my  high-pressure  steam¬ 
boat  ! 

Let  me  survey  the  spot  where  the  Mormons  builded  their  tem¬ 
ple. 

Much  have  I  mused  on  the  wreck  and  ruin  of  ancient  religions, 
Scandinavian,  Greek,  Assyrian,  Zend,  and  the  Sanskrit, 

Yea,  and  explored  the  mysteries  hidden  in  Talmudic  targums, 
Caught  the  gleam  of  Chrysaor’s  sword  and  occulted  Orion, 
Backward  spelled  the  lines  of  the  Hebrew  graveyard  at  New¬ 
port, 

Studied  Ojibwa  symbols  and  those  of  the  quarry  of  pipe-,stone, 
Also  the  myths  of  the  Zulus  whose  questions  converted  Colenso, 
So,  methinks,  it  were  well  I  should  muse  a  little  at  Nauvoo. 

“  Fair  was  he  not  the  primitive  Prophet,  nor  he  who  succeeded; 
Hardly  for  poetry  fit,  though  using  the  Urim  and  Thummim. 
Had  he  but  borrowed  Levitical  trappings,  the  girdle  and  ephod, 
Fine  twined  linen,  and  ouches  of  gold,  and  bells  and  pome¬ 
granates, 

That,  indeed,  might  have  kindled  the  weird  necromancy  of 
fancy, 

Had  he  but  set  up  mystical  forms,  like  Astarte  or  Peor, 

Balder,  or  Freya,  Quetzalcoatl,  Perun,  Manabozho, 

Verily,  though  to  the  sense  theologic  it  might  be  offensive, 
Great  were  the  gain  to  the  pictured,  flashing  speech  of  the  poet, 
Yet  the  Muse  that  delights  in  Mesopotamian  numbers, 

Vague  and  vast  as  the  roar  of  the  wind  in  a  forest  of  pine-trees, 
Now  must  tune  her  strings  to  the  names  of  Joseph  and  Brigham. 
Hebrew,  the  first;  and  a  Smith  before  the  Deluge  was  Tubal, 
Thor  of  the  East,  who  first  made  iron  ring  to  the  hammer; 

So  on  the  iron  heads  of  the  people  about  him,  the  latter, 
Striking  the  sparks  of  belief  and  forging  their  faith  in  the  good 
time 

Coming,  the  Latter  Day,  as  he  called  it, — the  Kingdom  of  Zion; 
Then,  in  the  words  of  Philip  the  Eunuch  unto  Belshazzar, 

Came  to  him  multitudes  wan,  diseased  and  decrepit  of  spirit, 
Came  and  heard  and  believed,  and  builded  the  temple  at  Nau¬ 
voo. 


544 


LEADING  IN  LAW,  ETC. 


Chap.  IX. 


“  All  is  past:  for  Joseph  was  smitten  with  lead  from  a  pistol, 
Brigham  went  with  the  others  over  the  prairies  to  Salt  Lake, 
Answers  now  to  the  long  disconsolate  wail  of  the  steamer, 
Hoarse,  inarticulate,  shrill,  the  rolling  and  bounding  of  ten-pins, 
Answers,  the  voice  of  the  bar-tender  mixing  the  smash  and  the 
julep, 

Answers,  precocious,  the  boy,  and  bites  a  chew  of  tobacco, 
Lone  as  the  towers  of  Afrasiab  now  is  tho  seat  of  the  Prophet; 
Mournful,  inspiring  to  verse,  though  seeming  utterly  vulgar: 
Also — for  each  thing  now  is  expected  to  furnish  a  moral — - 
Teaching  innumerable  lessons  for  whoso  believes  and  is  patient. 
Thou,  that  readest,  be  resolute,  learn  to  be  strong  and  to  suffer! 
Let  the  dead  Past  bury  its  dead  and  act  in  the  present ! 

Bear  a  banner  of  strange  devices,  ‘  Forever  ’  and  ‘  Never!  ’ 
Build  in  the  walls  of  time  the  fane  of  a  permanent  Nauvoo, 

So  that  thy  brethren  may  see  it  and  say,  ‘  Go  thou  and  do 
likewise  !  ’” 

Her  husband,  to  repress  disclosure  of  humor  over  his 
roguish  wife’s  ad  hominem,  and  not  wishing  the  fable 
of  the  gored-ox  to  come  to  mind  of  the  good  man,  said  : 
“Well,  words,  though  high-sounding,  are  acceptable  in 
discoursing  on  sublime  themes.  Nobody  criticised  the 
minute  detail  of  a  Pope’s  excommunication-bull,  nor  the 
repetitiousness  of  the  third  chapter  of  Daniel, — the 
‘  sound-of-the-cornet-flute-harp-sackbut-psaltery ’  style.” 

Here  the  clergyman  was  at  home  ;  he  quoted  Job, 
expanded,  beamed  with  happiness, — and  law-lingo 
“silently  stole  away.” 
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§  659.  Subject  Outlined. 

Our  apparently  heterogeneous  mass  of  curious  court 
episodes  may  perhaps  best  be  arranged  as  :  (1)  Incidents 
turning  upon  the  wit— or  want  of  wit— of  the  judge. 

(2)  Those  turning  upon  the  wit,  etc.,  of  the  attorney. 

(3)  Those  turning  upon  the  wit  of  the  prisoner.  (Incidents 
of  litigants  have  already  been  given  in  Chapter  VII.) 1 

(4)  Those  turning  upon  the  wit  of  interpreters.  (Those 
turning  upon  the  wit  of  witnesses  have  already  been 
given  in  Chapter  VI.2  Incidents  of  jurors  have  been 
given  in  Chapter  IV.)3  (5)  Incidents  of  spectators; 
tragedies.  (6)  Contempt  of  court.  (T)  Stenographers. 
(8)  Reception  of  attorneys'  letters.  (9)  Answers  of  bar 
examinees.  (10)  Pun  pleasantries.  It  will  be  surprising 
if  some  of  these  episodes  be  not  found  to  savor  of  “  the 
accretions  of  tradition  ”  under  inspiration  of  posterity’s 
bravado  ;  like  the  alleged  speech  at  Mont  St.  Jean,  which 
Cambronne  disowned  ever  having  made:  “The  guard 
dies  but  never  surrenders.  ” 

(|)  §  660.  Judges’ Repartees— Hoar— “  Cash.” 

Judge  Hoar  of  Massachusetts  enjoyed  a  facetious  pun, 
even  when  on  the  bench.  In  a  case  at  New  Bedford,  four 
witnesses  by  the  name  of  “Cash  ”  had  testified,  and  all 
appeared  badly  on  the  witness-stand.  As  the  district- 
attorney  called  the  fifth,  “  John  Cash,”  the  judge  leaned 
forward  and  whispered,  1  ‘  I  suppose  you  call  your 
witnesses  ‘  cash  ’  because  they  are  no  credit  to  anybody.” 

3  See  §§  264,  360,  etc. 


1  See  §§  370,  390,  etc. 

2  See  §§  196,  234,  etc. 
35 
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§  661.  Thatcher— “  That  ” — “  Horse  you  and  I  stole.” 

One  day,  when  Maine  was  part  of  Massachusetts,  and 
George  Thatcher,  afterwards  judge  (see  1-6  Mass.  Re¬ 
ports),  was  at  the  bar,  the  attorney-general,  in  an  excit¬ 
ing  trial,  hastily  retorted,  “You  are  no  gentleman,  sir  !  ” 
Thatcher  replied,  “Well,  now,  I  admit,  Mr.  Attorney- 
General,  I  am  no  gentleman.”  Thereupon  the  venerable 
Judge  Strong  quietly  and  archly  said,  “  Well,  gentlemen, 
I  think  you  needn’t  go  to  the  jury  about  that.  ” 

Soon  after  the  battle  of  Bunker  Hill,  Thatcher,  with 
another  Barnstable  hoy  named  Daniel  Davis,  went  with 
a  militia  company  that  had  set  out  for  Boston,  but  it 
was  ordered  to  return.  The  two  boys,  tired  and  footsore, 
discovered  an  old  horse  by  the  roadside,  mounted  him, 
and  after  riding  a  few  miles,  turned  him  loose.  Years 
afterwards,  Davis,  as  solicitor-general,  prosecuted  a 
horse-thief  in  Kennebec  County.  In  the  course  of  the 
trial,  Judge  Thatcher,  who  was  presiding,  leaned  for¬ 
ward  and  whispered,  “Davy,  this  reminds  me  of  that 
horse  you  and  I  stole  together  down  at  Barnstable.” 

§  662.  Brady — “  Ex  Necessitate.” 

On  a  motion  to  stay  proceedings  in  the  Fisk-Stokes 
case,  Mr.  Courtney  said  to  Brady,  presiding  judge  : 
“  Will  you  modify  it  enough  to  permit  my  client  to  talk 
to  me  ?  Her  mouth  has  been  sealed  tight  by  this  injunc¬ 
tion.”  (Judge  Brady):  “Is  your  client  a  woman?” 
(Mr.  Courtney)  :  “Yes,  sir,  Mrs.  Mansfield— a  very 
handsome  woman,  too.”  (Judge  Brady)  :  “  Do  you 
suppose  any  injunction  could  restrain  her  from  using  her 
tongue  ?  I  shall  dissolve  that,  ex  necessitate  rei .” 

§  663.  Broderip  —  “  Striking  Likeness  “  Words  to  that 
Effect.” 

Sergeant  Ballantine  tells  of  having  appeared  in  his 
earliest  practice  in  the  Marylebone  Police  Court  for  a 
client  who  had  been  charged  with  paternity  of  an  infant 
that  was  in  court ;  but  his  client  was  not  present.  Judge 
Broderip  decided  the  case  against  him.  The  judge  was 
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a  member  of  the  Zoological  Society,  and  fond  of  studying 
the  animals  in  its  gardens.  Soon  afterwards,  the  judge 
meeting  him  said,  “You  made  a  very  good  speech,  and 
I  was  inclined  to  decide  in  your  favor  ;  but,  as  you  know, 
I  am  a  bit  of  a  naturalist,  and  while  you  were  speaking 
I  wTas  comparing  the  child  with  your  client,  and  there 
could  be  no  mistake,  the  likeness  was  most  striking.” 
“Why,  Good  Heavens!”  said  Ballantine,  “my  client 
was  not  in  court  ;  the  person  you  saw  was  the  attorney’s 
clerk.” 

It  is  said  that  another  English  judge,  after  sentencing 
a  prisoner,  added:  “I  advise  you  not  to  rely  on  any 
hope  of  a  new  trial,  but  to  go  to  your  cell  and  read  that 
Holy  Book  wherein  you  will  learn  to  rely  wholly  on  Him 
who  said,  t  Come  unto  Me  all  ye  that  labor  and  are  heavy 
laden,  and  I  will — will  do  the  best  I  can  for  you.’” 
Then,  perceiving  smiles  on  the  faces  of  the  audience,  he 
added,  “  Or  words  to  that  effect.” 

§  664.  Morton— “  Your  Voice  Lulls.” 

David  P.  Brown  had  a  very  musical  voice.  In  the 
midst  of  a  speech  in  the  Philadelphia  Oyer  and  Terminer, 
observing  that  Judge  Morton  had  fallen  asleep,  he  struck 
the  table  violently,  enforcing  a  loud  remark.  He 
instantly  apologized  for  disturbing  his  Honor.  ‘  ‘  I  should 
beg  your  pardon,”  neatly  answered  the  judge,  “but, 
really,  your  voice  is  so  sweet  it  always  lulls  me  to 
repose.” 

§  665.  Baldwin’s  Sign. 

Judge  W.,  in  passing  through  a  country  village, 
undertook  to  call  upon  a  young  friend  named  Baldwin, 
whose  law  office  was  in  the  second  story  of  a  building 
accessible  by  a  flight  of  stairs  outside.  Baldwin  had  a 
sign  on  the  building,  a  sign  at  the  stairway  side,  one  on 
the  outer  door,  also  a  fourth  on  the  office  door  leading 
from  a  larger  room.  Baldwin  did  not  happen  to  be  in. 
On  his  return  he  found  upon  his  table,  in  Judge  W.’s 
familiar  handwriting,  this  quatrain  : — 
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“  In  olden  times  to  wicked  men 
’Tis  said  no  sign  was  given, 

But  now,  if  signs  will  save  a  man, 

Baldwin  will  go  to  Heaven.” 

§  666.  Bland  unto  Irony— “  To  Prevent  Accident  ” — “  Don’t 
Cry !  ” 

At  the  conclusion  of  the  Government’s  case  in  a  mur¬ 
der  trial,  the  evidence  was  so  palpably  insufficient  that 
the  judge  directed  the  jury  to  return  a  verdict  of  not 
guilty.  The  prisoner’s  counsel,  however,  wishing  to  do 
something  for  the  fee  he  had  received,  claimed  the  priv¬ 
ilege  of  addressing  the  court.  The  j udge  blandly  replied  : 
“  The  court  will  hear  you  with  pleasure,  Mr.  Blank  ;  hut 
to  prevent  accident ,  we  first  acquit  the  prisoner.” 

(Judge  Q.,  to  prisoner  convicted  of  a  petty  theft)  : 
“Have  you  ever  been  sentenced  to  imprisonment?” 
(Prisoner,  bursting  into  tears)  :  “Never,  never  !  ”  (Judge, 
consolingly)  :  “  Don’t  cry  ;  you  are  goin’  to  be  now.” 

§  667.  “  The  Other  Half  Along.” 

In  an  early  California  case,  on  the  trial  of  one  charged 
with  entering  a  tent  and  stealing  a  bag  of  gold  dust,  the 
testimony  disclosed  that  he  had  cut  a  slit  in  the  tent, 
and  had  removed  the  bag  without  completely  entering. 
His  counsel  insisted  so  strenuously  that  he  did  not  “  en¬ 
ter  ”  the  tent,  that,  in  spite  of  the  instructions  of  the 
court,  the  jury  returned  a  verdict  of  guilty  as  to  one- 
lialf  his  body.  The  judge  sentenced  the  guilty  half  to 
imprisonment  for  two  }^ears  ;  adding  sotto  voce  to  the 
attorney,  that  his  client  might  take  the  other  half  along, 
oi  leave  it  behind.  This  reminds  of  the  legal  conundrum 
concerning  the  Siamese  twins  :  Q.  Would  an  incarcera¬ 
tion  of  Chang  entitle  Eng  to  a  habeas  corpus  f  Ans. : 
If  so,  so  ;  if  otherwise,  otherwise, — unless  the  Siamese 
magna  charta  is  returned  non  est  inventus.  Compare 
Dionysius  v.  Damon  et  Pythy,  1  Sicily,  passim .” 

§  668.  Superseded — “  Git  out !  Entre  Nous. 

The  mayor  of  a  village  once  fined  two  judges  of  the 
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Court  of  Common  Pleas  ten  dollars  and  costs  for  violat¬ 
ing  an  ordinance  against  fast  driving.  Thereupon  Judge 
X.  said  :  “  Well,  Judge  Y.,  I  grant  you  a  supersedeas 
on  writ  of  error  in  your  case,  and  you  may  do  the  same 
in  mine.” 

Albany  Law  Journal  once  told  that  Judge  Blank, 
who  had  a  taste  for  gunning  as  well  as  appreciation  of 
the  consideration  due  him  personally,  while  passing 
through  a  meadow  in  search  of  woodcock,  was  accosted 
by  the  farmer,  who  ordered  him  out  of  his  “grass.” 
He  answered  :  “  It  is  probable  that  you  do  not  know  who 
I  am.  I  am  Judge  Blank,  of  Blank  City.”  The  farmer’s 
reply  came  swift  and  hot  :  “  I  don’t  care  if  you  are  the 
whole  Book  of  Judges,  you  must  git  out  o’  this  mead- 
der.”  He  “got.” 

A  current  joke  upon  the  New  Hampshire  system  of 
side  judges  was  that  a  certain  presiding  judge,  not  very 
enthusiastic  over  the  system,  declared  that  the  only  opin¬ 
ion  he  ever  elicited  from  a  side  judge  was  when,  one  hot 
day,  he  said  to  the  sage  old  farmer:  “Isn't  this  a 
pine  bench  we  are  sitting  on  ?  ”  And  the  answer 
was:  “It  seems  so.”  (A  less  elegant  version  of  the 
story  is  not  well  enough  authenticated  for  repetition 
here.) 

§  669.  Free  and  Easy— Postponed. 

The  Albany  Law  Journal  in  1870  told  of  a  justice  at 
Sauk  Rapids,  Minn. ,  who  was  a  provision  dealer,  held 
court  in  his  store,  and  frequently  left  the  bench  to  wait 
on  customers. 

In  Poughkeepsie  many  years  ago,  during  a  recess  in  a 
trial  of  a  horse  thief,  while  the  judge  and  officers  were 
taking  a  lunch  “  or  somethin’,”  in  Hatch’s  tavern,  the 
prisoner  skipped  out.  His  Honor,  after  referring  to  the 
statute  against  escape,  said  to  the  jury  :  “Further  pro¬ 
secution  in  this  case  must  he  postponed  until  the  return 
of  the  damned  scoundrel  who  has  thus  trifled  with  the 
dignity  of  the  court  and  the  People  of  the  State  of  New 
York.” 
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§  670.  Dog-or-man-slaughter  “  My  Daughter.” 

It  is  said  that  a  Western  justice,  being  called  upon  to 
enforce  the  law  for  one’s  killing  a  neighbor’s  dog,  after 
searching  the  statute-book,  announced:  “(Prmbkhm.) 
Finding  no  law  on  the  subject  of  dog-slaughter,  I  shall 
be  compelled  to  try  you  for  manslaughter.” 

The  proverbial  judicial  aplomb  is  not  always  easy  of 
maintenance.  In  the  course  of  a  seduction  trial  before 
an  eminent  English  judge,  as  the  evidence  disclosed  a 
combination  of  every  kind  of  mean  villainy,  his  face 
grew  red  and  white,  and  when  he  came  to  charge  the 
jury  he  was  fairly  boiling.  “Gentlemen,”  said  he,  “it 
is  a  perfectly  clear  case,  and  a  most  nefarious  one.  The 
defendant  has  most  unquestionably  robbed  the  plaintiff 
and  has  basely  betrayed  his  daughter,  and  abandoned 
her  in  a  foreign  land.  I — I  only  wish  it  had  been  my 
daughter !  ” 

§  671.  “Silence” — “ Law,  not  Justice.” 

Said  an  Irish  justice  to  an  obstreperous  prisoner  : 
“  We  want  nothing  but  silence — and  but  little  of  that, 
aither  !  ” 

Sometimes,  instead  of  a  sacrifice  of  law  to  the  jurors’ 
or  the  magistrate’s  theory  of  justice  and  equity,  the  con¬ 
verse  occurs,  and  Law  makes  Justice  kick  the  beam.  An 
aggrieved  sailor  once  presented  himself  before  a  consular 
officer  at  Shanghai  with  a  complaint  against  his  captain, 
who  entered  a  cross-charge  as  a  set-off.  The  case  was 
patiently  heard,  and  the  decision  was  that  Jack  should 
go  to  prison  for  ten  days.  Surprised  and  indignant,  he 
exclaimed:  “What!  your  Honor,  I  don’t  call  that  jus¬ 
tice  !  ”  The  only  reply  was  :  “Justice,  sir!  Justice  be 
hanged  !  You  came  here  for  law,  and  you’ve  got  it.”1 

(2)  §  672.  Lawyers’ Turns— Judges— “  Greeny”— “So.” 

Ex-Chief  Justice  Dennison  of  Washington  Territory, 
in  arguing  a  motion  before  J udge  Charles  Greene,  cited 
“  Browme  on  Medical  Jurisprudence  ” — pronouncing  it  as 
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if  in  two  syllables,  Brow-ne.  Judge  G.  interrupted 
him  :  “  I  presume  you  mean  Brown,  do  you  not  ?  ”  “  Your 
Honor,”  replied  D.,  the  author’s  name  is  spelled 
B-r-o-w-n-e,  and  if  that  doesn't  spell  Brow-ne,  I  don’t 
know  what  does.”  “But,”  said  Judge  G.,  “  my  name  is 
spelled  G-r-e-e-n-e,  and  you  wouldn’t  call  it  ‘Greeny,’ 
would  you  ?  ”  “  Well,”  replied  D.,  “that  will  depend  on 

how  you  decide  this  motion.” 

(English  J udge,  after  a  long  wrangle  with  counsel) : 
“Well,  Mr.  Blank,  if  you  do  not  know  how  to  conduct 
yourself  as  a  gentleman,  I  cannot  teach  you.  ”  (Counsel)  : 
“  That  is  so,  my  Lord.” 

§  673.  “  Elementary  Principles  “  Fool  Blackstone.” 

In  a  Supreme  Court  of  North  Carolina,  a  very  thorough 
argufier  was  interrupted  by  Chief  Justice  Pearson  : 
‘  ‘  Brother  Lanier,  you  should  presume  that  this  court  at 
least  understands  the  elementary  principles  of  law.  You 
need  not  discuss  them.”  Mr.  Lanier  placidly  smiled, 
raised  his  spectacles,  and  blandly  replied  with  great  delib¬ 
eration,  “  So  I  did — your  Honors, — at  the  last  term  of 
the  court, — and  I — lost — my  case — by— it.”  “Umph,” 
said  the  chief  justice,  as  he  slided  a  little  lower  down  in 
his  seat. 

An  Iowa  justice  of  the  peace,  of  whom  counsel  begged 
to  show  a  few  authorities  on  a  disputed  point,  sharply 
interrupted  him:  “The  court  knows  the  law  and  is 
thoroughly  advised  in  the  premises,  and  it  has  given  its 
opinion,  and  that  settles  it.”  “  It  was  not,”  continued 
counsel,  “  with  an  idea  of  convincing  your  Honor  that 
you  are  wrong,  but  I  should  like  to  show  you  what 
a - fool  Blackstone  was.” 

§  674.  “Task” — “  Into  one  Ear  and  Out  ” — “In  Medio.” 

Roger  M.  Sherman  while  arguing  a  case  made  a  point 
that  the  judge  did  not  at  once  see.  “Mr.  Sherman,” 
said  he,  “I  would  thank  you  to  state  the  point  so  that  I 
can  understand  it.  ”  Bowing  politely,  Sherman  replied  in 
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his  blandest  manner  :  “  Your  Honor  is  not  probably  aware 
of  the  task  you  are  imposing  on  me.” 

John  Rea,  of  Belfast,  after  declaiming  for  a  long 
while  in  defending  some  Fenians  before  a  country  mag¬ 
istrate,  was  told  by  the  court  :  “You  may  speak  till 
midnight,  Mr.  Rea,  but  I  assure  you  that  what  you  say 
simply  enters  one  of  my  ears  and  goes  out  of  the  other.” 
Rea  retorted  :  “I  have  always  been  distressed  with  the 
suspicion  that  there  is  nothing  between  your  Worship’s 
ears  to  intercept  anything.” 

Upon  a  tediously  protracted  trial,  while  H.,  against 
whose  client  Chief  Justice  K.  had  generally  ruled,  was 
arguing  to  the  jury,  his  Honor,  leaning  back  upon  the 
two  back  legs  of  his  chair,  lost  his  balance  and  fell  over. 
Upon  his  righting  himself  unhurt,  H.  turned  to  him  and 
said:  “'Your  Honor  will  pardon  me  for  saying  that  I 
have  been  alarmed  some  time  at  your  leaning  in  the 
wrong  direction.  May  I  remind  your  Honor  that  you 
will  find  safety  in  observing  the  maxim,  ‘  In  medio 
tutissimus.  ” 


§  675.  Disbarred  for  Sauciness. 

The  Law  Times  gave  the  following  scene  in  the  Tich- 
borne  trial :  (Dr.  Kenealy)  :  “My  object  is  to  show  that 
all  these  witnesses  have,  one  after  another,  been  talked 
to  by  various  persons,  and  have  been  influenced  in  that 
way.”  (The  Lord  Chief  J ustice,  Sir  A.  J.  E.  Cockburn)  : 
“  Hitherto  you  have  signally  failed  to  show  that.”  (K.)  : 
“  That  is  a  matter  for  the  jury  and  not  for  your  Lord- 
ship.  Your  Lorship  is  perpetually  insulting  me  from  the 
bench.”  (C.  J.) :  “You  have  no  business  to  use  such 
language,  sir.  I  won’t  bear  it.”  (Justice  Lush):  “I 
think  it  is  quite  time  to  put  an  end  to  this  kind  of  cross- 
examination.”  (A  Juror)  :  “  It  has  no  effect  on  the  jury 
whatever.  ”  (K.)  :  “  I  am  very  sorry  to  hear  your  Lord- 
ship  say  this.  I  mean  to  ask  the  jury  to  suspend  their 
judgment,  and  to  say  whether  a  number  of  persons, 
having  talked  to  these  witnesses,  may  not  have  in¬ 
fluenced  them  in  what  they  were  going  to  say.”  (Justice 
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Lush)  :  “  When  you  hear  that  a  witness  has  formed  his 
opinion  before  he  spoke  to  any  one,  what  reason  can 
there  be  for  such  an  insinuation?”  (K.)  :  “I  have  no 
doubt  it  is  the  witness’s  conscientious  opinion,  but  that 
is  surely  not  to  prevent  me  from  questioning  him.” 
(Justice  Lush)  :  £'ButI  think  something  is  due  to  the 
opinion  of  the  bench  (and,  as  I  understand,  of  the  jury), 
that  a  great  deal  of  time  is  being  wasted.”  (Justice 
Mellor)  :  “I  very  much  regretted,  Dr.  Kenealy,  to  hear 
you  say  what  you  did  to  the  Chief  Justice.  It  is  the  first 
time  that  I  ever  heard  it  said  that  a  judge  was  not  at 
liberty  to  interpose  an  observation  of  that  sort  when  he 
considered  that  a  question  was  not  regular.”  (C.  J.) : 
‘  ‘  A  great  many  witnesses  have  been  called,  .  .  .  and  I 
have  not  heard  a  single  answer  which  would  lead  one  to 
suppose  for  a  moment  that  the  witness  had  formed  his 
judgment  from  what  had  been  said  to  him  by  one  of 
the  solicitors  for  the  prosecution  or  by  any  one  else.  It 
is  the  duty  of  a  judge  to  interpose  when  he  sees  that  the 
public  time  is  being  wasted,  and  1  cannot  help  saying 
that  it  is  not  consistent  with  decency  for  a  counsel  to 
say  that  a  judge  has  insulted  him  when  he  makes  such 
an  observation.”  [Applause.]  (K.)  :  “I  must  exercise 
my  discretion,  though  I  may  have  been  indiscreet  in  do¬ 
ing  so.”  (C.  J.,  with  emphasis  and  tapping  the  desk) : 
‘ £  For  seventeen  years  I  have  sat  on  this  bench,  and  I 
have  never  had  an  unpleasant  word  with  counsel  before 
I  had  the  misfortune  to  preside  over  this  trial.” 
(Sergeant  Parry)  :  “  That  is  so.”  (K.)  :  “I  have  done  all 
I  could  to  avoid  it.”  [Exclamations  from  members  of 
the  bar  :  “  Oh  !  ”]  (K.)  :  “I  have  been  treated  as  no 
other  counsel  was  ever  before  treated  in  the  courts  of 
Westminster.”  (C.  J.)  :  “  You  have  brought  it  down 
upon  yourself.  Counsel  cannot  expect  to  violate  all  the 
ordinary  rules  and  system  of  conducting  justice,  and  to 
outrage  all  the  rules  of  propriety,  and  not  bring  down 
upon  himself  the  censure  of  the  bench.  .  .  Let  us  go  on.”1 

1  Dr.  Kenealy  was  afterwards  disbarred.  10  Alb.  L.  J.  373.  See 
other  episodes  hereon,  post,  Chap.  XIV. 
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§  676.  Counsel  at  each  other — “Now,  Boys  !  ” 

In  a  Boston  suit 1  for  ejecting  the  plaintiff  from  a 
train,  the  defendant’s  attorney  insisted  that  the  conduc¬ 
tor  and  brakeman  used  no  more  force  than  was  necessary  : 
“  Observe,  gentlemen  of  the  jury,  the  manner  in  which 
the  gentlemanly  conductor  ordered  the  removal  of  this 
desperate  man,  by  saying  in  his  good-natured  way  : 

£  Now,  boys,  take  hold  and  put  this  fellow  off.  ’  ”  The 
plaintiff's  attorney,  Edward  D.  Sohier,  in  replying  said  : 
££  Gentlemen,  when  is  it  that  men  are  addressed  as  boys  ? 
Why,  when  they  are  expected  to  do  something  violent  or 
dangerous.  As  when  the  mate  calls  upon  his  crew, 

£  Now,  boys,  lay  aloft  and  furl  top-sails  ;  ’  or  the  cap¬ 
tain  shouts  to  his  men  in  the  field  of  battle,  £  Now,  boys, 
aim  low,  and  let  ’em  have  it !  ’  But,  gentlemen,  what 
would  you  think  if  a  bank  president  should  summon  his 
directors  together  with  ‘Now,  boys,  let’s  go  in  and  dis- 
count«Brown’s  note  ;  ’  or  if  Dr.  Blagden  or  other  clergy¬ 
man  should  rise  in  his  pulpit  and  shout,  £  Now,  boys,  let’s 
sing  the  forty-third  Psalm  !  ’  ”  The  verdict  was  ren¬ 
dered  for  the  plaintiff. 

§  677.  Rail  the  Seal  from  off. 

In  a  Federal  district  court,  on  trial  of  one  charged 
with  having  in  his  possession  a  counterfeit  U.  S.  bond, 
with  intent  fraudulently  to  dispose  of  it,  his  counsel, 
having  a  strong  pair  of  lungs,  kept  them  well  up  to  their 
work  in  addressing  the  jury.  The  district-attorney,  as 
he  rose  to  reply,  held  up  the  counterfeit  instrument  be¬ 
tween  his  thumb  and  forefinger  and  quietly  said  (quot¬ 
ing  from  Shylock  to  Gratiano) : — 

“  Except  thou  canst  rail  the  seal  from  off  this  bond, 

Thou  but  offendst  thy  lungs  to  speak  so  loud.” 

Concerning  another  lawyer — Jerry  T. — of  the  empha¬ 
tic  and  positive  style,  a  wag  remarked  that  Jerry  must 
have  been  the  “certain  lawyer  ”  mentioned  in  Scripture. 

1  Coleman  v.  N.  Y.  &  N.  Haven  R.  Co.  See  106  Mass.  160. 
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§  678.  “Mistaken ’’Inferno— “Golgotha “ Rapier”— “ Peers.” 

In  the  Federal  court  at  Boston  in  1871,  District- At¬ 
torney  G.  S.  Hillard  addressed  the  court  with  an  impres¬ 
sive  quotation  from  Dante’s  Inferno.  Henry  W.  Paine, 
the  counsel  for  the  other  side,  quietly  arose  and  re- 
maiked  .  I  fear,  may  it  please  your  Honor,  that  my 
brother  Hillard  has  mistaken  your  Honor’s  jurisdiction.” 
The  smile  that  instantly  twinkled  in  the  eyes  of  the 
genial  judge  (Lowell)  indicated  him  to  be  under  com¬ 
mission  from  Heaven  rather  than  from  “  t’other.” 

A  defendant  once  arguing  his  own  case  before  a  coun¬ 
try  justice,  addressed  him  as  “  Your  Excellency.”  On 
being  reminded  that  this  was  hardly  “in  good  form,” 
he  addressed  him  as  “My  Dear  Fellow,”  and  imme¬ 
diately  proceeded  :  “Had  I  made  as  much  money  out  of 
the  plaintiff  as  he  pretends  I  have,  I  should  have  been 
richer  than  the  mines  of  Golgotha.” 

It  is  newspaper  truth  that  a  barrister,  in  his  reply  to 
his  opponent,  said:  “  I  have  a  keen  rapier  with  which 
to  pierce  all  fools  and  knaves.”  Thereupon  the  other 
moved  the  court  that  his  rapier  be  taken  from  him  lest 
he  commit  suicide. 

It  is  pictorial-paper  truth  that  when  a  semi-lunatic 
was  on  trial  for  larceny,  his  counsel  said:  “Gentlemen 
of  the  jury,  my  client,  as  you  must  plainly  see,  is  an 
idiot,  but  thanks  to  the  wisdom  of  the  common  law,  he 
this  day  enjoys  the  glorious  privilege  of  bein£  tried  by  a 
jury  of  his  peers.”  Verdict,  guilty. 

§  678a.  “  The  Small  ’’—Lincoln’s  Prank— Scriptural. 

A  corpulent  attorney  named  Broom  asked  for  a  post¬ 
ponement  of  a  cause,  saying  he  had  an  acute  pain  in  the 
small  of  his  back.  “  Well,”  said  his  adversary,  “  I  shall 
be  happy  to  accommodate  brother  Broom,  provided  he 
will  tell  us  where  the  ‘small’  of  his  back  is.” 

At  Auburn,  Maine,  a  quarter  of  a  century  ago,  a  wag 
substituted  a  salt-bag  for  the  handkerchief  in  a  law¬ 
yer’s  pocket.  At  a  warmly  eloquent  point  in  his  address 
to  the  jury,  he  proceeded  to  wipe  his  perspiring  face,  and 
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there  was  a  step  from  the  sublime  to  the  ridiculous.  Some¬ 
what  like  that  in  an  Illinois  court,  one  hot  day,  when 
Lincoln’s  opponent  was  made  unconsciously  to  demon¬ 
strate  to  the  jury  the  unreliability  of  his  judgment.  His 
hack  disclosed  insufficient  presence  of  mind  in  his  morn¬ 
ing  toilet  to  don  his  shirt  right  side  in  front. 

At  Saco,  Me.,  a  leading  lawyer  undertook  to  illustrate 
to  the  jury  that  deeds  and  not  words  show  the  animus 
of  an  action.  Said  he:  “Remember,  gentlemen,  the 
case  of  the  Prodigal  Son.  His  father  divided  his  prop¬ 
erty  between  his  two  sons,  and  then  said  :  ‘  Go  work 
to-day  in  my  vineyard.’  One  of  them  said  :  ‘  I  go,’  but 
went  not.  The  other  refused,  but  afterwards  went.’' 

§  679.  “  Ears  so  long.” 

A  lady  on  the  witness-stand,  at  the  end  of  a  state¬ 
ment,  quietly  added,  “  That’s  what  I  think.”  Thereupon 
the  cross-examiner  suddenly  interjected  :  “Oh,  you  say 
you  think,  do  you  ?”  (Opp.  Counsel)  :  “  One  at  a  time, 
if  you  please,  especially  when  a  lady  is  testifying.” 
(Cross-Ex.):  “I  simply  asked  her  if  she  said  ‘think’.” 
(Opp.  Counsel):  “Quite  a  different  remark  came  to  my 
ears.”  (Cross-Ex.) :  “  That’s  because  they  are  so  long.” 
Probably  right  here  the  court  reminded  them  that  such 
“back-talk”  was  “unparliamentary.”  An  umpire  on 
“  the  diamond  ”  would  have  silenced  it  with  a  “  foine.” 

§  680.  Paying  a  Nisi  Prius  Score. 

Sometimes  an  attorney,  in  his  brief  in  the  court  above, 
indulges  in  facetiae  at  the  expense  of  the  judge  below, 
from  whose  decision  he  has  sued  out  a  writ  of  error.  In 
a  Kansas  case  in  18T1,1  it  appeared  that  the  plaintiff  had 
applied  for  a  divorce  on  the  ground  of  cruelty,  the  de¬ 
fendant  not  only  having  beaten  her  but  also  threatened 
to  place  her  little  daughter  in  a  house  of  ill-fame.  The 
judge  below,  in  refusing  to  grant  it,  happened  to  say  : 
“In  a  little  over  two  months  after  the  death  of  the 
former  husband,  and  before  the  grass  had  grown  green 
over  his  grave,  she  married  again,  and  now  rushes  into 
1  Ulrich  v.  Ulrich,  8  Kan.  402. 
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court  for  a  divorce.”  Her  attorneys,  Messrs.  Sherry  & 
Helm,  quoted  this,  and  with  it  a  dozen  lines  from  Ham¬ 
let  : 

“  That  it  should  come  to  this  !  But  two  months  dead,” 

etc.  After  comparing  the  judge  and  Hamlet,  the  brief 
adds:  “People  must  be  made  to  mourn,  and  widows 
should  not  be  permitted  to  marry  until  they  are  like 

“  ‘  The  withered  frame,  the  ruined  mind, 

The  wreck  by  passion  left  behind, 

A  shriveled  scroll,  a  scattered  leaf, 

Scarred  by  the  autumn  blast  of  grief.’  ” 

§  681.  Emergency  Wit— “  Assaulted  with  Contents  ” — “  Who 
Plucked  that  Rose  ?  ” 

Nowhere  oftener  or  stronger  than  in  the  bar  is  the 
truth  of  the  aphorism  exemplified  that  emergency  tact 
is  better  than  mere  erudition. 

In  a  case  wherein  Wm.  Brown  was  charged  with 
assaulting  Luke  Spinney,  a  rum-seller,  with  a  bottle, 
Brown  pleaded  guilty,  and  his  counsel  directed  his  efforts 
at  mitigation.  “But,”  said  the  judge,  “consider  the 
dangerous  character  of  the  assault ;  it  was  with  a  bottle.” 
“Yes,  your  Honor,”  was  the  ready  reply,  “  I  beg  you  to 
remember  that  this  man  assaulted  my  client  first  with 
its  contents.”  Brown  got  a  mild  sentence. 

In  an  action  for  false  arrest  against  James  A. 
Bradley,  the  “  founder”  of  Asbury  Park,  his  counsel,  in 
florid  style,  told  the  jury  he  had  transformed  the  sandy 
wastes  into  a  city  of  paradise, — had  “made  the  barren 
wilderness  to  blossom  like  the  rose.  ”  A  facetious  reporter 
tells  us  that  the  plaintiff’s  counsel,  a  Jersey  City  lawyer 
popularly  known  as  “Charlie,”  in  reply  “uprose,  and 
shaking  his  shaggy  mane  with  its  eleven  cowlicks  ram¬ 
pant,  nine  couchant,  and  five  dormant,  .  .  .  said  :  ‘It 
is  true,  gentlemen,  that  Mr.  Bradley  came  into  the 
wilderness,  and  at  his  touch  it  brought  forth  a  rose. 
But  who  plucked  that  rose?’  Verdict  for  plaintiff  on 
first  ballot.” 
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§  682.  Getting  over  Greenieaf. 

In  a  skirmish  before  a  Western  justice  of  the  peace, 
young  Wells  sustained  his  position  by  reading  a  decisive 
passage  from  Greenieaf  on  Evidence.  When  he  sat 
down,  Dan  Wilson,  the  opposing  counsel,  a  man  of  more 
wit  than  wisdom,  rose  with  a  look  of  solemn  surprise, 
and  expressed  amazement  that  so  good  a  lawyer  should 
bring  such  a  hook  as  that  into  court, — a  hook  that  the 
author  himself  never  expected  would  be  used  as  author¬ 
ity  in  any  case  ;  and  he  read  from  the  preface  :  “  .  .  . 
Now  that  the  work  is  finished,  I  find  it  but  an  approxi¬ 
mation  towards  what  was  originally  desired.  But  in  the 
hope  that  it  may  still  be  found  not  useless  as  the  germ 
of  a  better  treatise,  it  is  submitted  to  the  candor  of  a 
liberal  profession.”  Dan  tossed  down  the  book  and 
added  :  “  Now  an  author  who  admits  that  his  work  is  as 
bad  as  this,  certainly  never  expected  it  to  be  brought 
into  court  to  govern  the  opinion  of  a  gentleman  who  has 
sat  on  the  bench,  as  your  Honor  has,  for  eighteen  months.  ” 
The  justice  ruled  out  the  <£  authority,”  and  gave  judg¬ 
ment  for  Dan’s  client. 

§  683.  New  Jersey  not  under  “  Furrin-Land  ”  Law. 

In  a  New  Jersey  case  before  a  justice  of  the  peace, 
the  defendant’s  counsel  irrefragably  quoted  from  Coke’s 
Littleton.  The  plaintiff’s  counsel  being  asked  by  the 
justice  what  he  had  to  reply,  he  took  the  book.  “  When 
was  this  book  written  ?  ”  The  defendant's  counsel  in¬ 
formed  him.  “Where  was  it  written  and  published  ?” 
This  also  was  answered.  “  Wal,  yer  Honor,  why  in 
Heaven’s  name  should  the  book  of  a  dead  man,  who 
lived  in  furrin-land  three  thousand  miles  away,  be 
brought  out  of  a  garret  into  a  court-room  in  the  State  of 
New  Jersey  ?”  And  the  justice  promptly  ruled  the  book 
out  of  court  and  of  no  account  in  a  sovereign  State  which 
makes  laws  for  itself. 

§  684.  Talcott  Mistaking  the  Side — Choate  on  Amicus  Curiae. 

Chief  Justice  Neilson,  commending  Rufus  Choate’s 
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methodical  habit  of  keeping  a  memorandum  book,  tells 
us 1  that  it  is  said  of  Sugden  that  for  want  of  such  method, 
he  once  got  hold  of  the  wrong  brief,  and  argued  in  sup¬ 
port  of  his  adversary  ;  and  that  a  like  mistake  is  reported 
of  Dunning.  B.  D.  Noxon  tells  us  that  an  attorney- 
general,  Samuel  A.  Talcott,  made  a  like  blunder,  but  on 
entry  of  his  associate,  who  admonished  him  in  a  whisper, 
he  rearranged  his  papers  and  said:  “May  it  please  the 
court,  I  have  thus  presented,  fully  and  fairly,  the  case 
as  understood  by  my  learned  friends  opposed.  I  shall 
now  proceed  to  show  that  that  view  of  the  case  is  utterly 
erroneous.”  Then  followed  a  most  able  and  brilliant 
argument.2 

Rufus  Choate,  on  being  reminded  a  second  time  by 
Chief  Justice  Shaw  on  an  argument  that  his  allotted 
time  was  up,  folded  his  brief  and  with  a  twinkle  in  his 
eye  said  :  “I  am  aware  that  as  advocate  my  duty  is  done, 
but  as  amicus  curice,  I  would  like  to  submit  a  few  sug¬ 
gestions  to  your  Honors.”  The  court  let  him  go  on  as 
long  as  he  liked. 

§  685.  Art  of  Interpreting— Damnum  Absque  Injuria— Mol- 
liter  Manus  Imposuit. 

In  a  case  at  Monmouth,  N.  J.,  in  which  the  defense 
was  a  counterclaim  for  damages,  the  plaintiff’s  counsel, 
fresh  from  law  school,  reiterated  the  Latin  phrase 
clamnum  absque  injuria.  The  opposing  counsel,  an  ex¬ 
judge,  being  detained  away,  had  sent  his  law-clerk,  a 
young  Irishman  more  witty  than  learned.  His  argu¬ 
ment  for  the  defense  was  in  part  as  follows  :  “  Now, 
gentlemen,  he  has  kept  up  a  constant  cry  of  damnum 
absque  injuria,  without  attempting,  for  he  did  not  dare, 
to  tell  you  what  those  words  mean.  But  I’ll  show  you. 
The  first  word,  ‘damnum,’  is  not  hard  to  translate  from 
French  into  English  ;  it  means  ‘  damn.’  ‘  Injury ,’  in  the 
language  of  plain,  honest  men,  means  ‘a  jury.’  ‘ Ab- 

1 15  Alb.  L.  J.  305. 

2  See  a  case  in  New  Jersey  wherein  two  young  lawyers  inadvertently 
tried  each  the  other’s  side.  3  Gr.  Bag,  98. 
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sque  ’  means  ‘  bad.  ’  The  cheeky  cuss  has  been  calling  you 
‘Damn  Bad  Jury.’  He  thought  you  and  I  didn’t  know 
French  and  couldn’t  detect  his  insolent  joke.”  Verdict 
for  the  defendant. 

This  reminds  of  another  “natural  wit,”  Carnes,  a 
South  Carolina  lawyer.  In  a  civil  action  for  assault  and 
battery,  the  counsel  for  the  defense  pleaded  molliter 
manus  imposuit.  The  proof  showed  an  aggravated 
assatilt  and  battery.  Carnes,  who  was  for  the  plaintiff, 
said  to  the  jury  :  “  Gentlemen,  you  all  know  I  am  no 
Latin  scholar,  but  I  think  I  can  translate  the  gentleman's 
plea  :  molliter ,  he  mauled  ;  manus,  the  man  ;  imposuit, 
and  imposed  on  him.  Now,  gentlemen,  did  you  ever 
hear  of  such  impudence  ? — to  shamefully  abuse  my  client, 
and  then  to  come  into  court  and  brag  about  it  ?  ”  The 
argument  was  irresistible. 

On  one’s  asking  if  the  motto  of  the  old  Municipal 
Court  of  Boston  ( suum  cuique)  could  not  be  improved 
upon,  Edward  D.  Sohier  answered  :  “  What  can  be  better 
than  ‘  Sue  ’em  quick  ’  ?  ” 

In  a  Boston  suit  to  recover  $6, 000  which  the  defendant 
claimed  as  a  gift  from  his  deceased  sister,  his  counsel 
argued  that  his  client  claimed  it  under  the  motto  of  the 
Municipal  Court:  “ suum  cuique. ”  The  plaintiffs’ 
counsel  replied  that  his  clients  claimed  it  under  the 
motto  of  the  Probate  Court  :  “  Deo  animam,  Hceredibus 
bona.  ” 

§  686.  Choses — De  Facto — Et  Al. — In  Loco  Parentis. 

A  lawyer  arguing  before  a  justice  of  the  peace,  used 
a  Norman-French  expression  and  then  explained  : 
“Choses  in  action,  as  your  Honor  will  recollect,  means 
that  a  person  has  several  rights  of  action  and  can  choose 
which  he  will  pursue.” 

It  is  newspaper  truth  that  a  colored  brudder  limb  in 
Charleston,  S.  Car.,  when  asked  the  meaning  of  “  de 
facto''  and  “  de  jure,"  answered  :  “Dey  means  dat  you 
must  prove  de  facts  ob  de  case  to  de  satisfaction  ob  de 
jury.” 
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A  Nevada  justice  of  the  peace,  a  native  of  the 
Emerald  Isle,  when  asked  by  Mike  Fennessey,  who  had 
been  subpoenaed  to  testify  in  the  suit  of  Smith  v. 

illiams  et  o/.,  what  ‘  et  at.  meant,  replied  :  “  "W"ell 
well,  Moichael,  Oi  m  a  bit  surprised  that  an  American 
citizen,  a  man  of  orthinary  intilligince,  should  not  know 
the  manin  of  et  at.  But  for  the  binifit  of  the  witness 
an’  any  other  gintilmin  present  that  might  be  ignorant 
as  well  as  Moichael  Fennessey,  Oi  will  explain.  It  is 
dirivated  from  two  Latin  wurrds  conthracted,  an’  manes 
in  its  litheral  and  American  sense,  £  at  all,  at  all.  ’  ” 

Upon  a  claim  before  a  Missouri  county  court  for 
services  by  a  girl  that  had  been  taken  into  the  family  of 
the  aged  decedent,  the  counsel  of  the  executrix  widow 
said:  “Why,  sir,  this  old  man  was  a  locust  in  paren¬ 
thesis  to  this  girl.  ”  The  widow  won.  The  young  lawyer 
was  laughed  at,  grew  wiser,  and  was  finally  a  probate 
judge  in  Western  Kansas. 

§  687.  Stratagems— Changing  Coat— Swallowing  Poison. 

In  some  exigencies  of  law  practice,  quick  strategic  wit 
often  “pays”  more  than  erudition.  In  an  extradition 
case  which  depended  entirely  upon  identity,  the  defend¬ 
ant  had  been  fully  identified.  His  counsel  slyly  got 
him  to  change  his  coat  in  court  with  another  man  of 
similar  appearance,  and  in  a  few  minutes  the  witness 
was  easily  led  to  identify  the  wrong  man. 

The  client  of  a  Western  lawyer  was  on  trial  for  poison¬ 
ing  by  means  of  certain  small  cakes,  a  portion  of  which 
was  produced  in  court.  Conviction  seemed  sure.  In 
concluding,  he  said  :  “  Gentlemen  of  the  jury,  to  show 
you  that  these  cakes  are  not  poisoned,  I  will  eat  one  of 
them  right  here  in  your  presence.  He  did  eat  one,  but 
at  first  opportunity  slid  into  an  adjoining  room  and 
swallowed  an  emetic  and  antidote,  whereof  the  jurors 
knew  nothing  until  after  the  verdict  of  acquittal. 

§  688.  “  Repeat  the  Paragraph— Snatching.” 

A  witness  once  glibly  testified  to  names,  dates  and 
precise  words  in  a  transaction  that  had  occurred  a  year 
36 
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previously.  Suddenly  the  cross-examiner  handed  him  a 
law-book  and  requested  him  to  read  aloud  a  certain  par¬ 
agraph.  Presently  taking  back  the  book,  he  said  : 
“  Please  repeat  that  paragraph  you  just  read  about 
lands,  appurtenances  and  hereditaments.''  The  witness 
was  completely  discomfited. 

In  a  case  in  the  Superior  Court  at  New  London, 
Connecticut,  the  plaintiff’s  son  Thomas  testified  that  he 
had  refreshed  his  recollection  of  a  date  by  a  memorandum 
made  at  the  time.  He  was  asked  to  produce  the  paper. 
As  he  did  so,  the  cross-examiner  snatched  it  and  read 
aloud  :  “  Tommy,  do  not  forget  it  was  July  25th.”  A 
similar  episode  wherein  Daniel  Webster  was  the  snatcher 
lias  already  been  noticed.1 

§  689.  Palm  caught  on. 

David  P.  Brown  tells  us2  that  Sampson  Levy,  in 
addressing  a  jury  in  behalf  of  a  notorious  prisoner, 
disclaimed  having  received  any  fee,  and  challenged  their 
greater  consideration  for  his  disinterestedness.  There¬ 
upon  the  client,  being  often  himself  suspected,  was  appre¬ 
hensive  that  Levy  was  about  abandoning  the  case  ;  and 
he  adroitly  moved  behind  him  and  slipped  a  ten-dollar 
note  into  his  hand.  The  itching  palm  “  caught  on,”  and 
the  dutiful  advocate  instantly  added  :  “  And  suppose  I 
have  received  a  fee,  is  the  fact  of  a  fair  and  honorable 
compensation  for  my  services  to  deprive  my  client  of 
his  rights,  or  of  the  benefit  of  my  argument  ?  ” 

§  690.  Tears— Cicero  pro  Milo. 

A  Parisian  lawyer  instructed  his  client  to  weep  every 
time  he  struck  the  desk  with  his  hand.  But  he  forgot 
himself  and  struck  at  the  wrong  moment.-  The  judge 
asked  :  “  What  is  the  matter  with  you  ?”  “  Well,  he 

told  me  to  cry  as  often  as  he  struck  the  table.”  But  the 
lawyer  was  equal  to  the  emergency.  Addressing  the  jury 
he  said  :  ££  Gentlemen,  how  can  you  reconcile  the  idea 

1  See  sketch  of  Webster’s  characteristics  and  experiences  as  a  lawyer, 
ante,  §  591.  2  1  Forum,  552 
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of  crime  in  conjunction  with  such  candor  and  simplicity  ? 
I  await  your  verdict  with  the  most  perfect  confidence.” 
An  advocate’s  “  tears  ”  always  remind  of  the  peroration 
of  Cicero  for  Milo  :  “  Will  any  person  give  his  voice  for 
banishing  a  man  from  this  city,  whom  every  city  on 
earth  would  he  proud  to  receive  within  its  walls  ?  Happy 
the  country  that  shall  receive  him  !  Ungrateful  this,  if 
it  shall  banish  him  !  Wretched,  if  it  should  lose  him  ! 
But  I  must  conclude — my  tears  will  not  allow  me  to 
proceed,  and  Milo  forbids  tears  to  he  employed  in  his 
defense.” 

§  691.  Encountering  and  Countering. 

A  New  Jersey  county  prosecutor — say  General 
Blank — who  was  fond  of  sport,  one  day  after  bagging 
several  fine  quail  and  rabbits,  was  pounced  upon  by 
an  irate  farmer,  demanding  the  game  and  damages. 
The  General  offered  him  a  good  sum  for  the  trespassing, 
but  refused  to  surrender  the  booty.  The  farmer  marched 
him  to  the  office  of  a  justice  of  the  peace  and  made 
complaint.  The  General  replied  that  he  himself  was  the 
owner  of  the  farm  ;  and  he  made  a  counter-charge  of 
disorderly  conduct.  Title  being  involved,  the  case  must 
be  transferred  to  the  Common  Pleas.  The  astonished 
farmer  learned  from  a  lawyer  that  it  would  cost  him 
$500  to  defend  the  suit,  and  moreover  might  becloud  the 
title  of  the  farm  he  had  lived  on  for  fifty  years.  He 
sought  the  General  to  compromise,  and  opened  his  eyes 
“  in  stunning  surprise”  on  finding  him  to  be  the  county 
prosecutor. 

(3)  §  692.  Litigants — “  Go  to  the  Devil  ” — Maori’s  Title. 

In  an  action  to  recover  the  value  of  two  casks  of  her¬ 
rings  furnished  many  years  before,  Justice  Hawkins 
asked:  “Why  this  long  delay?”  “Why,”  said  the 
plaintiff,  “I  again  and  again,  whenever  I  could  find 
him,  asked  for  payment,  until  at  last  he  told  me  to  go 
to  the  devil,  upon  which  I  thought  it  was  high  time  to 
come  to  your  Lordship.” 
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A  Maori  in  litigation  for  a  piece  of  land,  being  called 
on  to  tell  the  court  on  what  proof  he  relied  for  his  title, 
pointed  to  his  rival  claimant,  and  said  simply,  “  I  ate  his 
father.”  1 

§  693.  Prisoners— “  Good  Evening  !  ” 

An  English  judge,  addressing  a  French  prisoner  at 
the  bar,  said:  “Is  there  anything  you  would  wish  to 
say  before  sentence  is  passed  upon  you?”  The  polite- 
response  was  accompanied  with  a  wistful  glance  at  the 
door  :  “If  it  eez  agreeable  to  ze  companie,  I  would  like 
to  say,  ‘  Good  Evening  !  ’  ”  This  reminds  of  the  suitor, 
who,  after  lingering  in  the  parlor  of  his  sweetheart  until 
nearly  midnight,  said  :  “Is  there  nothing  I  can  say  that 
will  make  you  love  me  ?  ”  She,  ill  concealing  a  yawn,  re¬ 
plied  :  “Yes,  say  ‘Good  Night.’”  It  also  reminds  of  a 
certain  Scotch  law-student’s  escapade.  Lord  Brougham, 
when  nearly  ninety  years  old,  related  that  when  a  student 
at  Edinburgh,  he  with  other  pranky  fellows  attended  a 
first  performance  of  a  play,  which  was  not  over  when  the 
audience  gave  unmistakable  symptoms  of  impatience.  In 
the  fourth  act  was  a  scene  representing  a  dinner.  One  of 
the  actors,  after  giving  a  toast,  said  :  “  What  shall  we 
drink  now  ?  ”  Brougham,  from  the  middle  of  the  pit, 
raising  his  long,  lanky  figure,  replied  :  “  We’ll  drink 
‘  Good  Afternoon  !  ’  if  you  please.”  The  audience  roared, 
and  many,  to  point  the  joke,  began  to  start  away.  The 
manager  vainly  entreated  them  to  be  quiet  and  see  the 
fifth  act.  They  preferred  for  amusement  the  fun  of 
compelling  him  to  ring  down  the  curtain. 

It  is  newspaper  truth  that  upon  the  inquiry  :  “  Have 
you  anything  to  offer  to  the  court  before  sentence  is 
passed  on  you  ?  ”  a  prisoner  answered  :  “No,  your  Honor. 

I  had  ten  dollars,  but  my  lawyers  took  that.  ...” 

§  694.  “  Hear  the  Evidence  “  Hunt  thru’  Hell.” 

It  seems  that  Chambers  Journal  is  the  original  re¬ 
porter  of  the  familiar  case  of  the  Irish  prisoner,  who,  in 

1  For  other  incidents  of  litigants,  see  §§  370,  300. 
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reply  to  the  arraignment  question  :  “  Guilty  or  not 
guilty  ?  ”  said,  “  May  it  plaze  yer  Honor,  Oi  would  loike 
to  hear  the  ividence  before  Oi  plade.” 

Pat  Finnegan,  after  paying  a  fine  for  drunkenness, 
was  observed  still  to  linger.  “  You  can  go  ;  what  are 
you  waiting  for  ?  ”  “  Me  resate,  yer  Honor.”  “  0,  you 

don’t  need  any  receipt  ;  we  won’t  call  on  you  again,  unless 
you  repeat  the  offense.”  “  Sure  it’s  not  that,  yer  Honor. 
Oi  know  the  court  is  honest  and  all  that.  But  you  see, 
Oi  might  die,  and  when  Oi  go  up  to  the  shinin’  gate,  St. 
Peter  would  say  to  me  :  ‘  Did  you  pay  all  your  debts  be¬ 
fore  coinin’  here,  Pat  V  ‘  Yis,  sor,’  Oi’d  say.  And  then 
him  again  :  £  Have  ye  the  resates  with  ye  ?  ’  And  then 
sure,  yer  Honor  wouldn’t  be  after  havin’  me  to  hunt 
all  thru’  hell  to  find  yer  Honor  to  get  the  resate.  ” 1 

An  Irishman  sent  to  the  Wisconsin  State  prison  was 
asked  what  trade  he  preferred  to  learn.  He  answered 
that,  if  it  was  all  the  same  to  them,  he  preferred  to  be 
a  sailor. 

§  695.  Old  Acquaintances. 

It  is  newspaper  truth  that  the  following  colloquy  oc¬ 
curred  :  (Judge) :  “You  know  that  you  are  not  obliged 
to  say  anything  that  will  commit  yourself.”  (Prisoner)  : 
“Now,  honor  bright,  judge,  if  I’ll  promise  to  be  non¬ 
committal,  will  you  ?  ”  Also  that  upon  a  verdict  of  “not 
guilty  ”  the  judge  admonished  the  prisoner  :  “After  this, 
you  ought  to  keep  away  from  bad  company.”  “Yes, 
your  Honor,  you  will  not  see  me  here  again  in  a  hurry.” 
Also  that  a  judge  said  to  a  vagrant :  “  You  have  been 
up  before  me  a  half-dozen  times  this  year.”  The  prompt 
answer  was  :  “  Come,  now,  judge,  none  o’  that.  Every 
time  I’ve  been  here  I’ve  seen  you  here.  You  are  here 
more  than  I  am.  People  who  live  in  glass  houses  should 
not  throw  stones.” 

§  696.  -‘Old  Reprobate”— Ten  Commandments—' “Didn't  see.” 

Among  the  somewhat  apocryphal  episodes  found  in 

1  Another  tradition  makes  the  parties  a  Ute  Indian,  named  Simon, 
-and  a  lawyer.  See  4  Gr.  Bag,  242. 
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the  illustrated  papers  is  the  following  colloquy  :  (Magis¬ 
trate)  :  “  How  came  you  to  whip  your  wife  in  that  shame¬ 
ful  manner?”  (Prisoner):  <£  Your  Honor,  she  keeps  ir¬ 
ritating  me  all  the  time.”  (Mag.):  “How  does  she 
irritate  you  ?  ”  (Pris.)  :  “  She  keeps  saying,  ‘  Hit  me,  I 
dare  you  to  hit  me  !  Hit  me,  and  I’ll  have  you  hafiled 
up  before  that  bald-headed  old  reprobate  of  a  judge.” 
(Mag.)  :  “  Discharge  the  prisoner.” 

In  Mississippi,  a  colored  man  was  on  trial  for  working 
on  Sunday.  His  counsel  urged  that  he  had  lived  in  Arkan¬ 
sas,  where  Sunday  was  but  little  observed.  The  judge 
charged  the  jury  :  “  The  prisoner  may  not  have  known 
that  he  was  breaking  human  law,  but  he  certainly  knew 
he  was  breaking  the  ten  commandments.”  The  accused 
sprang  to  his  feet  and  exclaimed,  “  Fo’  Clod,  judge,  I 
didn’t  know  dey  was  passed  while  I  libed  in  Arkansas.” 

It  is  newspaper  truth  that  a  German  prisoner’s  coun¬ 
sel  said  :  “  That  my  client  was  driven  to  commit  the 
offense  from  sheer  necessity,  is  plainly  seen  in  the  fact 
that  he  only  took  the  trifling  amount  of  cash  which  was 
in  the  drawer,  whilst  leaving  untouched  the  pocket-book 
lying  close  by,  containing  notes  to  the  value  of  2,000 
marks.”  The  prisoner  began  to  sob.  The  magistrate 
asked  him  why  he  was  crying,  and  the  answer  came  : 
“  Because  I  didn’t  see  the  pocket-book.” 

§  697.  “Occurrence” — Checks  “ Money.” 

At  Terra  Haute  a  quarter  of  a  century  ago,  a  mur¬ 
derer,  on  being  sentenced  to  be  hanged,  did  not  catch  the 
date,  and  he  inquired  :  ‘  ‘  When  did  you  say,  your  Honor, 
that  occurrence  is  to  take  place  ?  ” 

At  Sedalia,  Mo.,  one  Bill  Jackson,  playing  faro,  hap¬ 
pened  to  break  the  bank,  and  could  not  get  some  of  his 
checks  redeemed.  On  his  prosecution  for  gaming,  his 
counsel  argued  that  as  the  checks  were  never  redeemed, 
and  as  no  witness  testified  to  Bill’s  betting  money,  he 
was  not  guilty  of  playing  for  money,  within  the  statute. 
Judge  Tutt  ruled  that  checks  in  law  were  money,  and 
fined  Bill  ten  dollars.  The  next  case  was  called,  but  the 
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judge’s  ears  were  soon  diverted  by  a  peculiarly  ominous 
“  click,”  “  click,”  on  the  clerk’s  desk.  Bill  was  counting 
down  the  checks.  The  court  demanding  the  meaning  of 
such  a  proceeding,  Bill  coolly  replied  :  “  As  the  checks 
are  money,  your  Honor,  I  thought  I  would  pay  off  my 
fine  with  them,  as  they  are  of  no  use  to  me.” 

(4)  §  698.  Interpreters — “  The  Old  Boy.” 

In  a  suit  before  Baron  Dowse,  it  was  found  the  accused 
understood  only  Irish  ;  so  an  interpreter  was  sworn. 
Some  words  passing  between  them,  the  judge  asked  : 
“What  does  he  say?”  Interpreter:  “0,  ’t  was  nothing 
about  the  case.”  “But  tell  me  what  he  said,  or  I  shall 
commit  3Tou.”  “Well,  my  Lord,  you’ll  excuse  me,  but 
he  said,  ‘  Who  is  that  old  woman  with  the  red  bed- 
curtain  round  her,  sitting  up  there?”  “  And  what  did 
you  say  ? ”  “I  said  to  him,  ‘  Whist !  That  is  the  old  boy 
that’s  going  to  hang  yez.’  ” 

Episodes  turning  upon  the  wit  of  witnesses  have 
already  been  noticed  in  Chapter  VI.1 

In  a  Boston  case  before  Judge  Lord,  wherein  J.  G. 
Locke  appeared  for  the  plaintiff,  and  Mr.  Paine  for  the 
defendant,  an  interpreter  was  offered,  but  was  objected 
to  by  Paine  as  being  friendly  to  the  plaintiff.  Another 
was  offered,  but  was  objected  to  by  Locke  as  being  a 
relative  of  the  defendant.  “Swear  them  both,”  said 
Judge  Lord,  “and  they  will  correct  each  other.” 

(5)  §  699.  Spectators — Silenced— Deceived  “  me.” 

The  Pall  Mall  Gazette,  in  1877,  related  that  in  Madras, 
a  gentleman  entered  a  court-room  with  a  pair  of  boots 
that  creaked  so  frightfully  as  to  call  forth  a  cry  of 
anguish  from  the  presiding  judge.  The  offender  halted, 
walked  out,  took  them  off  in  the  corridor,  and  re-entered 
holding  the  silenced  musical  instruments  in  his  hands. 
The  judge  was  so  touched  by  his  thoughtfulness  that  he 
asked  the  performer  to  put  them  on. 

An  irritable  English  magistrate  said  to  an  old  Yankee 


i  See  §§  264,  360-4. 


568 


LEADING  IN  LAW,  ETC. 


Chap.  X. 


sailor  :  “  If  you  don’t  stop  that  coughing,  I  will  fine  you 
one  hundred  pounds.”  Instantly  came  the  response  :  “  I 
will  give  your  Honor  two  hundred,  if  you  will  stop  it  for 
me.”  This  reminds  one  of  the  pathetic  dying  pleasantry 
of  poor  “  Artemus  Ward”  (Charles  Browne)  with  his 
physician,  when  the  utterly  exhausted  patient  was  asked 
to  take  a  soothing  draft  :  “Can’t  you  take  it  for  me?” 

In  Oakland,  Cal.,  in  1870,  in  trial  of  a  suit  for  breach 
of  promise  to  marry,  brought  by  a  beautiful  girl  of 
eighteen  against  a  young  man  who  had  married  a  richer 
woman,  the  plaintiff’s  mother,  a  fat,  resolute  lady,  was 
seated  within  the  bar.  When  the  plaintiff’s  counsel 
came  to  speak  of  the  enormity  of  the  defendant’s  conduct 
in  creeping  into  the  bosom  of  the  family  and  deceiving 
“  this  young  girl,”  the  mother  tightened  the  shawl  about 
her  shoulders  and  exclaimed :  “He  deceived  us  all,  gen¬ 
tlemen, — me  and  all  the  rest.”  The  effect  was  magical  ; 
hut  not  just  the  kind  of  magic  madame  expected. 

§  700.  Ludicrous-pathetic. 

Sometimes  in  court  proceedings  occur  incidents 
that  strangely  blend  the  ludicrous  and  the  pathetic.  At 
Janesville,  Ohio,  in  1870,  the  Court  of  Common  Pleas 
was  adjourned  until  the  next  day  for  a  rather  unusual 
reason.  The  docket  was  clear,  except  to  pronounce  the 
sentence  against  a  young  woman  who  had  been  convicted 
of  some  misdemeanor  on  the  preceding  day.  The  sheriff 
proceeded  to  bring  her  from  the  jail,  but  soon  returned 
to  report  that  she  could  not  appear  ;  she  possessed  no 
change  of  raiment,  and  her  mother  had  taken  away 
divers  and  sundry  garments  to  be  washed.  His  Honor 
smiled  sympathetically,  and  dismissed  court  until  next 
day.  Hope  we  that  then  Justice  was  not  too  blindfold, 
and  that  the  sentence  was  a  mild  one. 

In  Hortensius,’  it  is  told  that  a  female  convict, 
being  asked  why  sentence  of  death  should  not  be 
passed  upon  her,  her  Irish  counsel,  habituated  to  the 
use  of  the  plural  pronoun,  arose  and  said  :  “  My  Lord, 
we  are  with  child.”  Her  pregnancy  might  be  ground 
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for  a  stay  of  execution  ;  but  neither  in  hers  nor  in  his 
own  country  would  it  be  ground  for  an  arrest  of  judg¬ 
ment. 

In  Chittenango,  N.  Y.,  in  1810,  an  Irish  woman  had 
her  husband  arrested  for  whipping  her.  The  justice 
gave  him  an  alternative  sentence  to  go  to  prison,  or  pay 
a  fine  of  five  dollars.  The  wife  promptly  paid  the  fine 
from  her  own  private  purse. 

§  701.  Alter  Ego. 

In  Australia,  in  1815,  there  occurred  an  exception  to 
the  adage  :  “  The  man  who  is  his  own  lawyer  has  a 

fool  for  his  cliept,” — unless  intemperance  be  folly.  A 
lawyer  having  spent  a  “gaudy  ”  evening  at  a  hotel,  found 
the  fresh  air  too  much  for  him,  and  was  taken  to  the  lock¬ 
up.  The  keeper  did  not  know  him.  In  the  morning  he 
gave  the  name  “Johnson”  and  was  refreshed  by  bath, 
brush  and  tea.  On  entering  the  police  court,  he  ap¬ 
peared  engrossed  with  memoranda  and  business.  When 
the  name  “  Johnson  ”  was  called,  lie  calmly  rose  and 
said  :  “  I  appear  for  the  prisoner,  your  Worship.” 

“  What,”  said  the  magistrate,  “  do  you  deny  that  he 
was  drunk  ?  ”  (L.)  :  “0  no  ;  he  was  very  drunk,  but  he 
is  very  sorry  for  it.”  (M.)  :  “  Five  shillings,  or  six 

hours’  imprisonment.”  (L.)  :  “I  will  pay  the  fine  my¬ 
self.” 

§  702.  Saddest  of  Sighs,  a  Sigh  too  Late. 

In  a  New  York  police  court,  it  was  reported  in  1814, 
a  young  man,  arrested  for  burglary,  was  required  to 
give  bail  in  $2,000  to  abide  the  action  of  the  grand  jury. 
In  his  memorandum  book  was  found  the  follow¬ 
ing  : — 

“  Three  sighs  for  life,  for  the  bitter  cup, 

Three  heart- wrung  sighs  for  a  wretch  hard  up  ; 

A  sigh  for  the  past  with  its  golden  hue, 

A  sigh  for  the  present’s  wreath  of  rue, 

And  a  sigh  for  the  future’s  dreary  view. 

Despairing  here  in  the  streets  I  stand, 

Looking  in  vain  for  a  friendly  hand, 
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Thrust  from  the  path  by  the  busy  throng, 

As  the  leaf  in  the  streamlet’s  swept  along, 

A  waif  of  life  in  a  current  strong. 

Art  and  luxury,  revelling,  mirth, 

Wealth  from  the  farthest  ends  of  earth, 

Seem  as  in  mockery  tempting  spread, 

Round  a  shivering  wretch  lacking  daily  bread, 

Shelter  and  rest  for  an  aching  head.” 

§  703.  A  Coincidence  of  Sorrows. 

At  the  time  of  the  impeachment  of  Judge  Barnard  at 
Saratoga  in  1872,  there  was  an  antithesis  of  pathetic  in¬ 
cidents  of  the  administration  of  justice,  one  in  the  most 
humble,  the  other  in  the  most  august  tribunal.  A  hus¬ 
band  was  arraigned  on  the  charge  of  beating  his  wife, 
who,  with  a  babe  in  her  arms  and  three  little  girls 
following  after,  came  to  testify  against  him.  He  was 
sentenced  to  the  penitentiary  for  one  month  ;  but  she 
relented,  and  while  he  was  being  hurried  away  by  the 
officers,  she  and  he  and  the  children  burst  into  tears  and 
pleaded  for  mercy.  He  was  recalled  by  the  justice,  who 
said  :  “In  consideration  of  your  wife  and  children,  the 
court  suspends  judgment  upon  you.”  He  took  the 
children  in  his  arms  and  kissed  them  lovingly,  his  wife 
hung  on  his  arm,  and  the  family  went  from  the  room  in 
which  many  an  eye  was  wet,  and  many  a  sympathetic 
heart  had  been  touched. 

While  members  of  the  high  court  of  impeachment 
were  giving  their  reasons  for  voting  for  the  removal  and 
disqualification  of  Judge  Barnard,  moist  were  the  eyes  of 
many  who  regretted  their  duty  to  cut  off  the  erring 
judge,  with  whom  they  sympathized,  and  whom  they 
admired  on  account  of  his  many  good  attributes.  Verily, 
human  nature  is  like  the  certain  plants  that  Goldsmith 
tells  of  in  “  The  Captivity  ”  : 

‘  ‘  As  aromatic  plants  bestow 
No  spicy  fragrance  while  they  grow, 

But,  crushed  or  trodden  to  the  ground, 

Diffuse  their  balmy  sweets  around.” 


Chap.  X. 


EPISODES. 


571 


And  justice — 

‘  ‘  Is  like  a  sword  without  a  handle,  piercing 
Both  ways  alike,  and  wounding  him  that  wields  it 
No  less  than  him  it  is  pointed  at.” 

There  was  a  curious  coincidence  of  criminal  trials  in 
1879.  Three  men  by  the  name  of  Hayden  were  on  trial 
simultaneously  upon  a  charge  of  murder  ;  one  in  Con¬ 
necticut  for  the  murder  of  his  paramour,  another  in 
Massachusetts  for  murder  of  his  sister,  and  a  third  in 
Vermont  for  murder  of  his  wife. 

§  704.  Davis — Trustworthiness  Surviving — Lopez. 

Judge  David  Davis  was  noted  for  his  keen  judgment 
of  individual  character.  A  well-to-do  farmer  was  once 
convicted  before  him  of  having  counterfeit  U.  S.  notes 
in  his  possession  with  intent  to  utter.  He  was  asked  if 
he  had  arranged  his  affairs  in  anticipation  of  enforced 
absence  from  home.  He  replied  that  the  conviction  was 
a  surprise,  that  nothing  was  in  order,  but  that  he  could 
settle  his  business  in  about  ten  days.  No  one  was  found 
to  go  on  his  bail-bond.  The  judge  allowed  him  to  depart 
on  his  own  recognizance.  His  estimate  was  confirmed, 
for  the  farmer  appeared  at  the  appointed  time  and  re¬ 
ceived  sentence. 

Judge  Lopez  used  to  tell  that  once  when  traveling  on 
an  English  railway,  he  lost  his  ticket,  and  on  stating  to 
the  guard  that  he  was  the  j  udge  of  the  assize,  the  guard 
replied  :  “  I  have  heard  that  story  before.” 

§  705.  Their  Works  do  Follow  them. 

A  judge  who  had  returned  to  the  bar  to  practice,  once 
found  one  of  his  own  decisions  quoted  against  him. 
Thereupon  was  quoted  by  a  bystander  (or  bar-sitter)  the 
verse  of  Shaftsbury  : — 

‘  ‘  The  eagle’s  fate  and  his  were  one— 

That  in  the  shaft  that  made  him  die, 

Espied  a  feather  of  his  own, 

With  which  he  used  to  soar  so  high.” 
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In  some  localities  in  Texas,  there  is  a  rivalry  among 
justices,  upon  news  of  a  violent  death,  as  to  who  shall 
first  get  to  the  remains  to  hold  the  inquest.  A  tramp 
who  had  been  many  times  hauled  up  before  Justice  A., 
threw  himself  into  the  Colorado  river,  expecting  to  wake 
up  in  heaven  ;  hut  he  was  taken  out  in  a  comatose  con¬ 
dition.  Opening  his  eyes  upon  Judge  A.,  he  exclaimed  : 
“  Got  to  heaven  ahead  of  me  !  Let  me  get  out  of  this 
damned  place  right  off  !  ” 

In  a  Colorado  case  in  1889, 1  the  decision  was  reversed 
for  the  fact  (established  by  uncontradicted  affidavits) 
that  the  judge  below  (of  the  Hinsdale  county  court)  was 
in  an  eccentric  condition  during  a  part  of  the  trial,  and 
was  intoxicated  when  overruling  the  motion  for  a  new 
trial.  Moreover,  when  the  jurors  were  supposed  to  be 
retired  for  deliberation,  one  of  them  was  seen  in  the 
streets  of  Lake  City  intoxicated. 

§  706.  “  Exhibits.” 

A  law  journal  in  1877 2  stated  that  during  an  argu¬ 
ment  in  the  Court  of  Appeals,  involving  an  alleged  in¬ 
fringement  of  the  trade-mark  of  Hennesey’s  brandies, 
the  counsel  handed  up  one  of  the  bottles,  and  (as  to  its 
exterior)  it  was  examined  by  the  members  of  the  court 
with  all  proper  gravity.  After  adjournment,  it  came 
out  that  the  counsel  had  received  a  notice  from  the  court, 
that  the  rules  required  the  furnishing  of  sixteen  copies 
of  all  “  exhibits,”  one  for  the  use  of  each  judge  and  nine 
for  the  clerk.  Some  impertinent  individuals  who  inter¬ 
viewed  the  members  of  the  court  after  dinner  that  day, 
remarked  that  the  rule  had  been  complied  with.3 

§  707.  Uncertified  Particulars— Exception. 

A  law  journal  in  1876 4  stated  that  the  ‘'incidental 
expenses  ”  of  the  Supreme  Court  of  Indiana  included  a 
woman’s  hill  for  washing  twenty-five  dozen  “pieces  of 

1  Repath  v.  Walker,  21  Pac.  Rep.  917.  2  15  Alb.  L.  J.  276. 

8  See,  in  §  332,  three  episodes,  Van  Hseckens’  beer,  the  Kansas  far¬ 
mer’s  butter,  and  the  biscuit  eaten  by  Judge  Peters. 

*  13  Alb.  L.  J.  439. 
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clothing;”  adding,  “precisely  what  the  business  was 
which  gave  cause  for  such  ‘incidentals,’  we  are  not  in¬ 
formed,  but  we  presume  the  court  ‘  knew  itself  ’  when  the 
bill  was  allowed.”  A  brother  digester  suggests  that  per¬ 
haps  “pieces  of  clothing”  is  a  symbolical  phrase  for 
remnants  of  allegations  of  the  complaint  in  the  slovenly 
Indiana  pleadings.  But  that  naughty  remark  was  more 
than  a  decade  ago;  “they  say”  the  decision  of  any 
Indiana  case  now-a-days  needs  no  preliminary  brushing, 
pioneering  and  “striking”  of  pleadings. 

After  a  Federal  court  case  from  Texas  in  1867  1  had 
been  elaborately  argued  on  its  merits,  the  court  dis¬ 
covered  that  the  bill  of  exceptions,  which  occupied  seven- 
tenths  of  a  closely-printed  record  of  522  pages,  had  not 
been  either  signed  or  sealed  by  the  judge  below,  and  of 
course  the  judgment  was  affirmed. 

§  708.  Tobaca  fuma  Mania  decora  deprava  profana  Sus- 
porca  judicata. 

Ill  an  Indiana  case,  in  1873, 2  an  exception  that  during 
a  part  of  the  trial  the  judge  sat  with  his  eyes  closed, 
and  not  only  was  himself  smoking  but  permitted  mem¬ 
bers  of  the  bar  to  smoke,  was  overruled  by  the  Supreme 
Court,  on  the  ground  that  the  appellant  had  not  season¬ 
ably  protested  —  had  winked  at  what  the  judge  had 
winked  at. 

In  1878,  Judge  Beck  of  Wyoming  rendered  himself 
unpopular  by  co-operating  with  women  voters  and  reg¬ 
ulators  by  ordering  a  grand  jury  to  indict  every  man 
that  gambled  or  that  sold  liquor  without  a  license.  The 
editress  of  the  Chicago  Legal  News  facetiously  remarked 
of  him  :  ‘  ‘  He  even  carried  his  whim  of  professional 
propriety  so  far  as  to  prohibit  profanity  in  court,  and  is 
said  to  have  fined  a  lawyer  who  swore  at  a  witness 
during  his  cross-examination.  Another  peculiarity  of 
this  judge  is  a  dislike  to  attorneys,  when  arguing  a  case 
before  him,  passing  around  a  bottle  of  whisky,  and  he  is 

1  Massina  v.  Cavazos,  6  Wall.  335,  at  p.  363. 

2  Musselman  v.  Musselman,  44  Ind.  106. 
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said  to  be  violently  opposed  to  lawyers  treating  the  jurors 
to  ‘  drinks  ’  while  the  trial  is  in  progress.  He  is  said 
to  have  violated  common  decency  by  refusing  to  proceed 
with  the  case  until  the  attorneys  engaged  in  it  should 
put  out  their  pipes  ;  and  a  community  once  rose  in  in¬ 
dignation  when  he  ordered  a  lawyer  to  remove  his  feet 
from  the  judge’s  desk.”  (The  “  his  ”  doubtless  means  the 
lawyer’s  and  not  the  judge’s  feet ;  the  feet  of  Wyoming’s 
female  lawyers  are  not  presumed  to  stray,  nor  their  heels 
to  get  too  “elevated.”) 

§  709.  Taking  Melodramatic  Freedoms. 

The  expression,  “  terrors  of  the  law,”  is  a  little 
ambiguous  in  the  Southwestern  Missouri  dialect.  In 
Webster  County,  a  desperado  named  Elder  Alsup  was 
tried  for  murder  before  one  Judge  Heckert.  The  jury 
returned  a  verdict  of  manslaughter  in  the  third  degree. 
The  judge  asked  the  prisoner  the  usual  question,  if  he 
had  anything  to  say  why  sentence  should  not  be  passed 
upon  him.  Alsup  fixed  his  fiendish  eye  on  the  judge 
and  coolly  answered  :  “  Only  this,  Jedge.  If — you — 
sentence  —  me,  I — -will  cut  your — heart — -out.”  His 
Honor  took  out  his  handkerchief,  blew  his  nose,  looked 
at  the  ceiling,  and  then  turning  to  the  sheriff,  said  : 
“  This  man  is  a  very  bad  egg.  I  guess  you  had  better 
turn  him  loose.”  Alsup  walked  out  a  free  man. 

The  Belgian  Times,  in  1875,  related  that  in  the  Tribu¬ 
nal  de  Justice  at  Mons,  upon  the  examination  of  a  bank¬ 
rupt,  the  “  Procureur  du  roi  ”  hinted  that  he  had  made 
away  with  some  of  his  property.  This  enraged  him  to 
draw  a  revolver  and  aim  it  at  the  “  Procureur,  ”  who 
instantly  made  flight.  He  then  aimed  it  at  the  judge, 
and  he  also  made  a  hasty  exit.  In  half  a  minute  the 
whole  court-room  was  cleared.  The  bankrupt  fled,  “  and 
has  not  since  been  heard  from.” 

§710.  Desperate  Diseases,  Desperate  Remedies. 

A  Nevada  judge,  after  the  jury  had  been  impaneled, 
and  counsel  ready  to  proceed,  pulled  out  a  revolver 
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and  judiciously— if  not  judicially — remarked  :  “If  any 
man  goes  frolicking  around  the  court-room  during  the 
trial  of  this  case,  1  shall  interrupt  him  in  his  career.” 
The  strictest  decorum  prevailed.1 

The  Galveston  News  stated,  in  1876,  that  at  Waco, 
Texas,  during  the  trial  of  a  cause,  the  counsel  engaged 
in  fisticuffs,  and  Judge  Gerald  restored  order  by  drawing 
a  revolver. 

In  1837,  the  first  district  court  in  a  certain  Texas 
county  was  held  in  a  small  room  that  had  been  used  for 
a  grocery.  A  desperado  convicted  of  murder  was  sen¬ 
tenced  in  the  following  business-like  manner:  “Bob 
Jones,  you  have  had  a  fair  trial.  You  have  been  found 
guilty,  and  the  court  adjudges  that  you  be  hanged  by  the 
neck  until  you  be  dead.  But  as  the  county  is  just  organ¬ 
ized  and  affords  no  conveniences  to  lodge  a  prisoner  with 
any  degree  of  comfort,  the  court  orders  that  you  be 
immediately  taken  to  the  nearest  tree  and  there  be 
hanged  until  you  be  dead.  And  may  the  Lord  have 
mercy  on  your  soul.”  The  sheriff  then  borrowed  a  lariat 
from  a  bystander,  put  it  over  the  convict’s  neck,  led  him 
out  to  a  tree  near  by,  threw  it  over  a  limb,  and  sus¬ 
pended  him  until  life  was  extinct.  Our  reporter,  the 
Austin  Journal,  does  not  state  whether  the  culprit  grace¬ 
fully  accepted  the  judge’s  apology  for  haste.  It  may  be 
assumed  that  he  was  like  the  willful  wife  of  a  certain 
Pennsylvania  Dutchman.  A  pious  neighbor,  on  hearing 
of  her  death,  asked  him:  “Was  she  resigned?”  “Re¬ 
signed  !  Ya,  for  she  had  to  be.” 

At  Santa  Cruz,  Cal.,  in  1885,  a  desperado  of  great 
strength  named  Kennedy  was  found  guilty  of  a  ruffianly 
assault.  While  Judge  Rowntree  was  writing  out  the 
commitment,  Kennedy  pitched  into  the  two  wardens, 
and  was  about  to  escape,  when  the  judge  took  off  his 
coat,  jumped  down  and  confronted  him.  Whether  or 
not  his  fist  hit  Kennedy’s  face  is  not  an  “admissible 
fact.”  But  a  bystander  afterwards  reported  that  in 
less  than  three  minutes,  the  floor  had  twice  flown  up  and 


1  9  Alb.  L.  J.  202. 
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hit  the  hack  of  Kennedy’s  head.  He  was  then  lifted  into 
the  dock,  and  the  judge  ascending  to  the  bench  sentenced 
him  to  an  additional  thirty  days  for  contempt  of  court. 
The  London  Daily  Telegraph,  commenting  on  the  affair, 
expressed  a  fear  that,  if  that  precedent  should  be  fol¬ 
lowed  in  England,  there  might  have  to  come  a  court 
report  in  this  wise  :  “On  the  trial  of  the  Sussex  Pet, 
Mr.  Justice  Starleigh  was  badly  punished  by  the  prisoner 
at  the  bar  in  two  rounds,  and  after  declaring  his  in¬ 
ability  to  find  any  precedent  for  the  employment  of 
knuckle-dusters  in  a  fair  fight,  sentenced  him  to  three 
years’  imprisonment  at  hard  labor.” 

§711.  Kansas  Wager  of  Battle. 

It  is  newspaper  truth  that,  in  a  trial  before  Jus. 
Peace  Nixon  at  Hoxie,  Kansas,  in  1889,  the  two  opposed 
lawyers  became  involved  in  a  dispute,  and  requested  him 
to  adjourn  court  to  a  neighboring  hall  to  settle  the 
wager  of  battle.  He  complied,  and  acted  as  umpire. 
The  contestants  stripped  to  their  undershirts.  Patter¬ 
son’s  right  shot  out,  and  Langley  was  sprawling  on  the 
floor.  When  he  arose,  Patterson  had  walked  off.  His 
pugilistic  honor  declared  the  fight  to  be  a  draw. 

§712.  Tragedies— Prosecuting  Attorney. 

Judge  Edward  J.  Warren  of  the  Supreme  Court  of 
North  Carolina,  who  died  in  1876,  had  twenty  years  be¬ 
fore  been  prosecuting  attorney  in  the  case  of  a  clergy¬ 
man  arraigned  for  murder.  When  a  verdict  of  guilty 
was  announced,  the  defendant  arose  and  shot  Warren  in 
the  left  side.  The  bullet  penetrated  his  clothing,  hut  the 
skin  was  unbroken.  He  was  thrown  down,  and  the 
shock  compelled  him  to  take  his  bed.  The  defendant 
instantly  blew  out  his  own  brains.1 

This  reminds  of  a  scene  at  Danville,  Vt.,  in  1850,  on 
conviction  of  Bristol  Bill  and  Christian  Meadows  for 
counterfeiting  ;  the  latter  attempting  to  lunge  a  knife 
into  State’s  Attorney  Bliss  N.  Davis. 


1 15  Alb.  L.  J.  15. 
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§713.  Judge  Elliott  Victim  of  Buford. 

In  1879,  Judge  J.  M.  Elliott  of  the  Kentucky  Court 
of  Appeals  was  shot  through  the  heart  by  Thomas 
Buford,  against  whom  he  had  rendered  a  decision. 
Buford  acknowledged  that  the  other  barrel  of  the  gun 
was  loaded  for  Judge  Pryor,  and  that  he  would  have 
killed  him  also,  had  not  the  children  been  in  the  way.1 
There  was  difficulty  in  getting  a  judge  to  act  on  Bu¬ 
ford's  appeal ;  two  of  the  judges  having  been  witnesses, 
and  a  third  having  presided  at  the  jury  trial.2  Forty  - 
eiglit  witnesses  pronounced  him  insane,  and  twenty-eight, 
sane  and  feigning.  He  was  imprisoned  for  life. 

§  714.  Judge  Reid  Victim  of  Cornelison. 

As  to  the  tragic  outcome  of  Cornelison’s  assault  upon 
Judge  Reid  in  Kentucky,  in  1884,  a  law  journal 3  said  : 
“A  ruffian — we  blush  to  say,  a  lawyer — publicly  assaults 
and  beats  a  judge  on  account  of  a  decision  against  him  ; 
a  high-strung  wife  nags  the  judge  to  sally  out  and  kill 
his  assailant,  and  two-thirds  of  the  community,  bar¬ 
barous  as  Fejee  Islanders,  loudly  echo  the  demand  ;  the 
victim,  being  a  gentleman,  a  law-abiding  citizen  and  a 
Christian,  for  a  while  bravely  bears  up  against  the  clamor, 
but  finally  stunned  and  stung  into  madness,  is  driven  to 
take  his  own  life.  This  is  better  than  to  murder  his 
assailant,  but  there  is  one  thing  that  would  have  been 
better  yet,  namely,  to  put  about  a  thousand  miles  be¬ 
tween  himself  and  such  a  vixen  of  a  wife  and  such  a 
horde  of  barbarian  and  assassin  neighbors,  and  go  on  liv¬ 
ing.  The  blue- grass  chivalry  of  Kentucky  have  dogged 
to  death  a  man  of  whom  they  were  not  worthy,  and  no 
doubt  they  feel  proud  of  it.  There  will  be  more  swear¬ 
ing  and  whisky-drinking  and  cleaning-up  of  shot-guns 
than  ever,  and  any  number  of  high-toned  generals  and 
colonels  and  majors  will  be  anxious  to  take  to  wife  such 
a  Spartan  widow.  Similarly  commented  other  law 
journals.4 

1  See  14  Bush,  xiv.  2  20  Alb.  L.  J.  361. 

8  29  Alb.  L.  J.  401.  4  Ky.  and  Va.,  Id.  461. 
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§  715.  Judge  Manisty’s  “  Close  Shave.” 

Sometimes,  after  judges  have  sentenced  a  prisoner, 
their  works  do  follow  them.  Sir  Henry  Manisty,  when 
on  Circuit  at  Exeter  for  the  Assizes,  once  had  a  barber- 
ous  experience.  In  the  midst  of  a  shave,  the  barber 
suddenly  paused  with  one  hand  on  Sir  Henry’s  nose  and 
the  other  waving  the  razor  painfully  near  the  throat, 
and  exclaimed:  “Blessed  if  I  don’t  think  you  are  the 
old  cove  what  gave  me  five  years  at  Winchester.”  Sir 
Henry  gave  the  soft  answer  that  turneth  away  wrath, 
and  was  so  assured  of  his  success  that  on  completion  of 
the  shave,  he  determined  to  have  his  hair  trimmed. 
Soon  as  the  razor  was  exchanged  for  the  scissors,  the 
locks  began  to  fall  on  the  floor.  “  Hold  on,”  he  ex¬ 
claimed,  “don’t  cut  it  so  short  !”  “Cut  it  short,  he 
blowed  !  ”  retorted  the  barber  ;  £  £  you  didn’t  cut  it  short 
when  you  gave  me  five  years  in  the  stone-jug.  This  is 
the  prison  crop  you’ve  got  to  have,  old  man,  as  sure  as  a 
gun,  so  you’d  best  take  it  kindly.” 

§  716.  Judge  Hawkins  not  to  be  Buncoed — Boston  Episode. 

Sir  Henry  Hawkins  one  day,  after  attending  the  New¬ 
market  races,  entered  a  railway  carriage  to  return  to 
town.  Three  undesirable  passengers  followed  him  in, 
and  he  was  thinking  of  changing  his  carriage,  when  a 
fourth  man,  about  to  enter,  stepped  hack  upon  the  plat¬ 
form  and  addressed  his  companions  :  “Come,  get  out  of 
that,  hoys, — a  nice  shop  that  is  you’ve  got  into.  Do  you 
know  who  that  £  mug’  is  }'ou  were  going  to  take  on  ?  ” 

“Who  is  it,  Bill ? ” 

“  Why,  Orkins,  to  be  sure, — a  proper  sort  of  ‘  mug  ’ 
that  to  try  our  game  on,  eh  ?  ” 

‘  ‘  Bill  ”  was  meanwhile  recognized  by  Sir  Henry  as  a 
man  he  had  sentenced  at  the  Old  Bailey  for  card-sharp¬ 
ing  in  railway  trains. 

This  reminds  the  writer  of  a  little  episode  in  his  own 
judicial  experience.  On  a  South  Boston  street-car  one 
day,  he  was  accosted  by  his  next-seat  neighbor.  “I 
guess,  jedge,  you  don’t  reckerlect  me,  eh  ?”  To  a  nega- 
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tive  response  he  rejoined:  “Why,  less’n  three  years 
ago,  you  sent  me  to  Deer  Island,  an’  you  guv  me  some 
good  advice,  too,  an’  from  that  day  to  this  I’ve  never 
teched  a  drop  of  liquor,  God  bless  you  !  ”  Of  course  he 
was  congratulated  on  having  so  improved  in  face  and 
dress  that  I  had  failed  to  recognize  in  him  the  former 
dock-acquaintance. 

§  717.  English  Court-room  Tragedies. 

In  an  English  case,  in  1560, 1  Davis,  for  assaulting  a 
witness  in  court,  was  condemned  to  be  imprisoned  for 
life,  to  forfeit  his  goods,  and  to  have  his  right  hand  am¬ 
putated  at  the  “Standard  in  Cheap.”  In  a  foot-note, 
the  reporter  states  that,  in  1681,  a  condemned  prisoner 
threw  a  brick-bat  at  Chief  Justice  Richardson.  He  was 
thereupon  sentenced  to  have  his  right  hand  cut  off  and 
fixed  to  the  gibbet,  on  which  he  was  immediately  hanged 
in  presence  of  the  court.  A  lunatic,  Rev.  H.  J.  Dodwell, 
in  1878,  assaulted  Sir  George  Jessel,  M.  R.,  the  pistol- 
bullet  grazing  his  ear.  In  the  same  year,  a  lunatic 
named  Chalmers,  hurled  a  document  at  the  head  of 
Judge  Daly,  in  the  New  York  Court  of  Common  Pleas. 

(6)  §  718.  Contempt — Outline. 

In  arranging  the  matter  of  contempt  of  courts  and  of 
legislative  committees,  it  may  be  convenient,  firstly,  to 
consider  contemptuous  attorneys ;  secondly,  parties ; 
thirdly,  witnesses ;  fourthly,  officers ;  fifthly,  inferior 
judges ;  sixthly,  editors  ;  seventhly,  persons  less  ac¬ 
cessible.  Punishment  of  jurors  for  contempt  has  already 
been  considered  in  Chapter  IV.2 

§719.  Contemptuous  Lawyers — Fisticuffing  each  other. 

An  assault  upon  a  lawyer  within  the  bar  during  re¬ 
cess  is  punishable  as  contempt  of  court,  though  the  judge 
was  not  on  the  bench.3 

Judge  John  W.  Edmonds  (born  1799,  died  1874),  the 

1  Davis’s  Case,  2  Dyer,  188b.  2  See  §§  208,  211,  218,  229. 

3  United  States  v.  Patterson  (1886),  26  Fed.  Rep.  509.  See  Collation 
below  Cary’s  case,  10  Fed.  Rep.  629. 
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eminent  spiritualist  and  prison  reformer,  on  the  trial  of 
Big  Thunder,  the  anti-rent  bogus  Indian  chief,  com¬ 
mitted  Attorney- General  John  Van  Buren  and  Ambrose 
S.  Jordan  for  contempt  in  quarreling  in  court ;  imprison¬ 
ing  one  in  the  clerk’s  office,  and  the  other  in  the  sheriff's 
office. 

At  Newport,  Vt.,  in  1870,  two  lawyers  in  court  had  a 
fist-fight  over  some  point,  and  the  magistrate  vindicated 
the  dignity  of  the  administration  of  justice  by  fining  the 
one  who  had  struck  the  first  blow  five  dollars.1  In  a 
New  York  court,  in  1882,  one  attorney  struck  another, 
and  for  the  contempt  was,  by  Judge  Larramore,  sent  to 
jail  for  thirty  days. 

A  law  journal,  in  1887,  told  that  two  lawyers  in  an 
Atlanta  court-room,  Col.  Troy  and  Gov.  Gordon,  got  into 
a  conflict,  in  which  one  hurled  the  Revised  Statutes  and 
the  other  the  Bible.  As  one  started  to  sur-rebut  with  a 
cuspidor,  the  court  intervened  with  regrets. 

§  720.  Including  the  Judge. 

In  getting  a  jury  in  a  Texas  murder  case,  in  1885,  it 
is  said  2  that  X. ,  the  defendant’s  counsel,  struck  Y. ,  the 
county  attorney.  Judge  Beeman  “waltzed  in”  and 
undertook  to  part  them.  A  third  attorney,  Z.,  in  sym¬ 
pathy  with  Y.,  hit  the  judge  under  the  ear — a  poor  way 
to  get  the  ear  of  the  court.  The  judge,  though  dazed 
for  a  moment,  immediately  laid  down  the  law  and  the 
lawyer,  giving  him  a  merciless  walloping.  Then  he 
grabbed  X.,  and  two  jurymen  at  his  command  captured 
Y.  Then  he  fined  X.  and  Y.  each  $50,  and  adjourned 
court. 


§  721.  Lawyers  “Saucing ’’the  Judge— Pryor— Tweed’s  Coun¬ 
sel — Bradley. 

In  a  Kansas  case,  in  1877, 3  a  fine  of  $50  was  sustained 
against  a  lawyer  for  contempt,  in  sending  a  judge  a 
letter  containing  words  as  to  his  having  overruled  a 
motion  to  dissolve  certain  injunctions,  namely,  “It  is 

1 2  Alb-  L-  J-  31L  2  31  Alb.  L.  J.  501. 

3  He  Pryor,  18  Kan.  72. 
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directly  contrary  to  every  principle  of  law  governing  in¬ 
junctions,  and  everybody  knows  it,  I  believe.” 

Upon  the  first  trial  of  “  Boss  ”  Tweed,  Judge  Noah 
Davis  happened  to  remark  to  the  jury  :  ec  My  opinion  is 
not  to  control  you.  If  you  think  these  things  are  just  and 
fair,  it  is  of  no  consequence  if  I  think  otherwise.”  In  1873, 
at  the  opening  of  the  second  trial,  Tweed’s  counsel,  Messrs. 
Fullerton,  Graham  and  Bartlett,  signed  and  passed  up  a 
paper  suggesting  that  by  reason  of  partiality  or  prejudice 
he  ought  not  to  sit  as  judge  upon  the  trial.  There¬ 
upon  he  ordered  them  to  appear  on  Saturday  and  show 
cause.  He  fined  them  each  $250  for  contempt.1 

In  a  case  in  the  Federal  Supreme  Court,  in  1877, 2  it 
appeared  that,  in  1867,  on  the  trial  of  Suratt  for  the 
murder  of  President  Lincoln,  before  Judge  Fisher, 
during  a  recess,  J.  H.  Bradley,  one  of  Suratt’s  attorneys, 
approached  the  judge,  accused  him  of  insolence,  and 
threatened  to  chastise  him.  The  jury  disagreed.  After 
their  discharge,  the  judge  read  an  order  striking 
Bradley’s  name  from  the  roll  of  attorneys.  Bradley  sued 
him  for  consequent  damages.  The  Supreme  Court  ap¬ 
proved  the  order  and  decided  that  the  judge  was  not 
liable.  Mr.  Bradley  was  afterwards  restored  to  the 
bar.3 

§  722.  Parties  Punished. 

Officers  at  Twickenham,  Eng.,  seeking  to  serve  a  dis¬ 
tress  warrant,  were  tendered  by  the  defendant  a  hive  of 
bees,  and  requested  to  make  an  inventory  thereof.  In 
the  attempt  they  were  distressingly  stung.  The  court 
was  so  distressed  at  this  contempt  of  its  process,  that  it 
fined  him  forty  shillings  and  costs.4 

A  defendant  committing  perjury  in  a  verified  answer 
is  punishable  for  contempt  of  court.5 

§  723.  Witnesses  Punished. 

A  Florida  judge  is  said  to  have  committed  a  cross- 

1  8  Alb.  L.  J.  357.  See  D.  D.  Field’s  review  of  the  affair,  12  Id.  103. 

2  Bradley  v.  Fisher,  13  Wall.  33o.  3  10  Alb.  L.  J.  224. 

4  6  Ir.  L.  T.  363i  5  Moffat  v.  Herman  (1886),  33  Alb.  L.  J.  187. 
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eyed  woman  for  contempt  because  she  did  not  look  him 
squarely  in  the  face.  If  the  reader  be  inclined  to  “  look 
askance  ”  at  the  authenticity  of  this  episode,  he  will  find 
it  reported  in  2  Albany  Law  Journal,  344:. 

In  New  York,  in  1884,  Becky  Jones,  a  servant  girl,  for 
contempt  in  refusing  to  disclose — in  her  testimony  in  the 
Hamersley  will  case — certain  family  secrets,  was  kept 
in  jail  nearly  a  year. 

Neither  house  of  Congress  can  punish  a  witness  as 
contumacious  in  refusing  to  aid  an  inquiry  into  the 
private  affairs  of  a  citizen.1 

A  legislative  body  may  punish  a  witness  for  con¬ 
tempt.2 

§  724.  Officers  Punished. 

On  habeas  corpus,  an  officer  refusing  to  produce  the 
relator  has  been  held  guilty  of  contempt.3 

A  leading  Massachusetts  case  of  contempt  of  court 
was  that  of  J.  W.  Cartwright,  the  receiver  of  the  Hide 
and  Leather  Insurance  Company.  He  failed  to  account 
for  $10,000,  was  adjudged  guilty  of  malfeasance  in  office, 
and  sentenced  to  six  months  in  jail.  Twenty  years  later 
the  decision  was  followed  in  the  case  of  F.  A.  Hobbs. 

That  an  injunction  may  be  contemptible  is  no  excuse 
for  contempt  in  disobeying  it.  In  New  York,  in  1885, 
Judge  Freedman  punished  ex-Mayor  Edson  for  disobey¬ 
ing  Judge  Beach’s  injunction  from  filling  certain  mu¬ 
nicipal  offices,  by  a  fine  of  $250  and  imprisonment  in  the 
county  jail  for  fifteen  days  ;  though  Ed  son’s  action  was. 
on  advice  of  counsel  that  the  injunction  was  illegal.4 

§  725.  Marrying  Ward  of  Court— Inferior  Judges. 

In  England,  in  1881,  Mr.  Justice  Cave  committed  a 
lady  of  full  age  to  prison  for  contempt  in  having  married 
a  ward  of  court.  Did  he  expect  her  to  purge  herself  by 
putting  the  bridegroom  in  statu  quo  ante  cons,  f  After 
the  Federal  Supreme  Court  had  declared  the  railroad 

1  Kilbourn  v.  Thompson  (1880),  103  U.  S.  168. 

i  People  v.  Keeler  (1885),  99  N.  Y.  463. 

3 Robb  v.  Connolly,  111  U.  S.  624.  31  Alb.  L.  J.  141. 
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bonds  issued  by  Cass  County,  Mo.,  to  be  binding  in  the 
hands  of  innocent  holders,  a  judge  and  a  district-attorney, 
on  their  way  to  St.  Louis  to  sell  some  of  the  bonds,  were 
dragged  from  the  train  at  a  way  station,  and  lynched. 
Judge  Phillips  of  the  Federal  Circuit  Court  ordered  three 
county  judges  to  levy  a  tax  to  pay  the  bonds.  They 
were  afraid  to  comply,  and  he  imposed  a  fine  of  $500  for 
contempt,  and,  in  March,  1892,  imprisoned  them  at 
Kansas  City.  After  nearly  a  year,  the  official  terms  of 
two  having  expired,  he  released  them  ;  also  the  third, 
who  had  been  elected  to  the  Legislature.  Meanwhile 
their  courts  remained  open,  no  one  else  having  power  to 
close  them,  and  they  continued  to  draw  their  salary,  each 
five  dollars  a  day. 

§  726.  Editors  Punished— Galveston  We ws— Chicago  Evening 

Journal. 

In  a  Texas  Federal  court  case,  in  1875, 1  for  contempt, 
it  appeared  that  a  newspaper  had  called  the  court  ‘  ‘  a 
phenomenal  tribunal  wrapped  in  the  awful  sanctity  of 
judicial  ignorance.”  The  proprietors  disclaimed  any 
intent  to  perpetrate  an  “obstruction  of  justice;”  and 
Judge  Amos  Morrill  discharged  them — and  a  Parthian 
arrow  :  “  The  Galveston  News  is  the  New  York  Herald 
of  this  State.” 

In  1871,  a  chief  justice  in  Australia  fined  the  editor 
of  a  newspaper  £100  for  contempt  in  declaring  that  a 
decision  (namely,  that  a  barrister  be  fined  £25  for  mal¬ 
practice)  was  an  unrighteous  one. 

The  Chicago  Evening  Journal,  in  1872,  published  an 
editorial  containing  these  words:  “The  riff-raff  who 
contributed  $1,400  to  demonstrate  that  ‘  hanging  is  played 
out  ’  may  now  congratulate  themselves  on  the  success  of 
their  little  game.  The  money  is  operating  splendidly.  .  . 
The  courts  are  now  completely  in  control  of  corrupt  and 
mercenary  shysters — the  jackals  of  the  legal  profession, 
who  feast  and  fatten  on  human  blood  spilled  by  the 
hands  of  other  men.”  Upon  summons  from  the  Su- 

1  Re  Galveston  News  Co.,  11  Alb.  L.  J.  390. 
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preme  Court  to  show  cause  why  an  attachment  should 
not  issue  for  contempt,  Mr.  Wilson,  the  proprietor,  was 
fined  $100,  and  Mr.  Shuman,  the  managing  editor,  $200 
with  costs.1 

§  727.  Nassau  Guardian’s  (Pine)  Apple  of  Discord. 

There  was  a  curious  contempt  fracas— a  pine-apple 
of  discord — at  Nassau,  N.  P.  A  party  in  whose  favor 
the  chief  justice  of  the  Bahama  Islands  had  rendered 
judgment  in  a  case  from  Eleuthera  offered  him  a  present 
of  a  dozen  pine-apples,  which  he  declined.  Some  wag 
wrote  a  letter  to  the  Nassau  Guardian,  in  mock-heroic 
style,  defying  “creation  to  produce  a  more  noble,  more 
self-denying,  and  more  virtuous  exhibition  of  tender  con¬ 
science.  .  .  .  Mr.  Y.’s  noble  words  of  scornful  renunciation 
should  be  graven  in  letters  of  gold  upon  the  walls  of 
every  magisterial  office  in  this  colony.  Then,  and  not 
till  then,  will  sweet  potatoes,  pigeon  peas,  etc.,  cease  to 
exert  their  baleful  influence  on  the  administration  of 
justice  in  this  colony  ...”  (ending  with  an  allusion  to 
judge  “  Gascoygne  and  Prince  Hal  ”).  Thereupon  the 
chief  justice  wrote  to  Moseley,  the  editor  and  proprietor, 
to  call  at  chambers,  which  he  did,  and  was  ordered  to 
disclose  the  writer’s  name  and  to  surrender  the  manu¬ 
script.  He  refused  to  obey,  and  was  adjudged  in  con¬ 
tempt,  firstly,  for  the  publication,  and  therefor  was 
ordered  to  pay  a  fine  of  £40  and  be  imprisoned  until  pay¬ 
ment  ;  secondly,  for  disobedience,  and  therefor  to  pay  £25, 
and  stand  committed  until  payment.  He  appealed  to  the 
governor,  who  released  him,  thus  treating  the  sentence 
with  contempt.  The  matter  went  up  to  the  great  (Brit- 
ainish)  Privy  Council,  and  the  Big  Wigs  declared  the 
chief  justice  to  be  in  the  wrong.2 

§  728.  “  Judical  Busybodies ’’—Impunity  of  Alb.  L.  J. 

A  public  journal’s  candid  but  scathing  animadversion 
upon  a  judge’s  doings  is  neither  slander  nor  contempt,  if 
this  may  be  inferred  from  his  subsequent  silence.  The 

1  People  v.  Wilson,  64  Ill.  195.  2  Re  Moseley,  68  L.  T.  105. 
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writer  does  not  recollect  that  Judge  D.  of  New  York  ever 
noticed  the  Albany  Law  Journal’s  editorial  in  1880 
(the  judge’s  name  was  not  blanked  therein)—  “  However 
men  feel  about  Mr.  Hewitt’s  conduct  as  a  politician  and 
a  man  of  honor,  in  the  Chinese  letter  case,  there  can 
hardly  be  any  difference  of  opinion  among  the  bar  as  to 
t  le  lebuke  administered  to  that  gentleman  by  Judge  D. 
in  his  recent  decision.  It  seems  to  us  a  very  unnecessary 
and  undignified,  not  to  say  improper,  performance.  If 
Mr.  Hewitt  was  guilty  of  any  crime,  it  was  Judge  D.’s 
duty  to  hold  him  for  that  crime.  If  he  had  not  been 
guilty  of  any  crime,  Judge  D.  had  no  duty  in  the 
premises  with  respect  to  him.  The  people  have  not 
yet  constituted  Judge  D.  their  Cato,  nor  their  model 
of  deportment.  We  have  as  high  a  respect  for  Judge 
D.  s  virtues,  talents  and  public  services  as  anybody,  but 
this  paitisan  exhibition  on  the  bench  is  not  greatly  to 
his  credit.  If  he  wants  to  denounce  Mr.  Hewitt’s  con¬ 
duct,  let  him  hire  Cooper  Institute  or  publish  a  pamphlet. 

.  •  .  The  impropriety  of  this  present  utterance  is 
emphasized  by  the  fact  that  the  judge  committed  an 
important  error  in  stating  the  testimony  upon  which  he 
arraigns  Mr.  Hewitt,  and  is  forced  to  descend  to  an  ex¬ 
planation  in  the  newspapers.  The  public  do  not  like 
this  sort  of  conduct  in  a  judge.  The  physical,  moral  and 
political  world  will  continue  to  revolve  very  well  with¬ 
out  the  interference  of  judicial  busybodies.”  To  this  Mr. 
Amoux  answered  :  “  .  .  .  Let  not  our  Samson  be  shorn,” 
etc.2  The  editor  replicated  :  “.  .  .  We  do  not  object  to 
Samson  on  the  bench,  but  we  advise  him  to  eschew  that 
strong  man’s  favorite  weapon.” 

Newspaper  criticisms  upon  courts  and  lawyers  will 
be  considered  further  on.3 

§  729.  Eluded  his  Dad. 

A  Missouri  justice  of  the  peace  once  rendered  judg¬ 
ment  against  a  party  whose  attorney  was  a  son  of  the 


1  22  Alb.  L.  J.  402. 


2  Id.  460. 
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justice.  The  son  uttered  an  expression  of  indignation, 
gathered  up  his  hooks,  and  started  to  leave  the  room. 
The  father  pushed  his  spectacles  up  on  to  his  forehead,  and 
in  a  deprecatory  voice  asked  :  “  Y oung  man,  do  you  expect 
to  make  your  living  by  practicing  law  ?  ”  The  son,  who 
had  now  reached  the  door,  shouted  back:  “  Not  before 
such  a  damned  fool  of  a  court  as  this.”  He  at  once 
abandoned  law  practice,  and  finally  (in  the  Columbian 
Exposition  year)  was  the  general  superintendent  of  a 
great  railroad  leading  out  of  Chicago. 

§  730.  “  Injunct !  ” 

Contempt  outside  the  court- room  may  prove  quite 
remediless.  An  enterprising  Yankee,  establishing  a 
telegraph  line  in  some  back  towns  in  Maine,  was  refused 
subscriptions  from  certain  officials  in  a  shire  town,  even 
after  he  had  notified  them  that  unless  they  complied, 
they  should  never  he  allowed  to  use  the  line.  After  the 
line  was  built,  Mr.  A.,  a  lawyer  who  had  refused,  applied 
to  send  a  message  and  was  told  that  the  instructions 
precluded  the  sending.  A.  then  went  to  a  former  law 
partner,  Judge  T.,  and  induced  him  to  send  a  bluffing 
dispatch  to  the  proprietor  of  the  line,  saying  that  unless 
A.’s  message  be  sent,  an  injunction  would  issue  against 
the  line  ;  and  he  would  ‘  ‘  pause  for  a  reply.  ”  The 
“pause”  was  very  brief,  for  almost  instantly  came  the 
response,  clickety-click  :  “  Judge  T.  Injunct,  and  be 
damned  !  ”  The  injuncting  was  non  est. 

(7)  §  731.  Court  Stenographers. 

A  physician,  testifying  as  to  his  attendance  upon  a 
sick  lady,  said  he  never  examined  her  ‘  ‘  antecedents  ;  ” 
and  was  so  reported  by  the  stenographer.  But  the 
transcriber  made  it  read  that  he  never  examined  her 
“  intestines.”  In  his  testimony  that  she  appeared  to  be 
somewhat  “unstrung”  and  nervous,  “unstrung”  be¬ 
came  “knee-sprung.”  This  reminds  of  another  stenog¬ 
rapher  that  made  a  witness’s  words  “tamarack-knees” 
become  ‘  ‘  dam  ricketty  knees.  ”  A  stenographer  employed 
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by  a  lawyer  in  a  patent  suit  converted  “  patent  ”  into 
“  potentate,”  “  furnaces  ”  of  this  country  into  “  Fenians  ” 
of  this  country,  “  clerks  and  bar-tenders  ”  into  “  clocks 
and  barometers,  ”  and  ‘  ‘  Were  you  in  the  habit  of  visiting 
the  house  ?  ”  into  “  Were  you  in  the  habit  of  fastening 
the  hose  ?  ” 

But  right  here  let  the  stenographers  put  in  a  word. 
In  their  convention,  in  1880,  A.  L.  Woodward  of  Syracuse 
instanced  a  trial  of  patience,  when  between  one  and  a 
witness  testifying  from  a  map,  two  or  three  lawyers 
intervened,  and  the  dialogue  was  :  ‘ £  From  here  to  here, 
you  say,  is  more  than  forty  rods  ?”  “  Yes,  I  know  it  is 

from  here.”  ‘  ‘  From  here  !  you  said  from  here,  a  minute 
ago.”  “No,  I  didn’t.  I  said  from  here.”  “Well,  the 
jury  will  remember  what  you  did  say.”  Then  the  cross- 
examiner  nods  to  the  stenographer,  and  says  authorita¬ 
tively  :  “You  took  that  down,  didn’t  you?”  Another 
witness,  fresh  from  fatherland,  rejoicing  in  the  possession 
of  two  dozen  words  in  English,  essays  to  give  an  account 
of  an  assault  and  battery  occurring  next  door,  and  as  he 
warms  up  over  his  theme,  he  pieces  out  the  incomplete 
sentences  with  German,  aided  by  graphic  gesticulations, 
and  at  the  conclusion  of  his  narrative  perchance  the 
court  says:  “  I  didn’t  fully  understand  his  story.  Mr. 
Stenographer,  won’t  you  just  read  it  ?  ” 

(8)  §  732.  Lawyer’s  Letter  Answered — “Discovered  Per¬ 
petual  Motion.” 

This  chapter  would  be  incomplete  without  a  sample 
of  the  facetiae  sometimes  evoked  by  a  “  lawyer’s  letter.” 
A  recipient  of  such  letter,  in  a  small  Connecticut  town,  in 
1879,  as  to  three  notes  held  by  an  estate  against  him, 
replied,  giving  as  his  inventory  of  his  non-exempt  effects  : 
“  one  buck-saw,  one  hand-saw,  three  wagon- wheels  (all 
old  ones),  one  wagon-shaft,  one  riding  saddle,  the  stirrups 
of  which  have  been  sold  for  old  iron, — it  is  also  minus 
one  flop,  as,  needing  soles  for  a  pair  of  boots,  and  being 
unable  to  purchase  sole-leather,  this  middle  flop  answered 
the  purpose  admirably  ;  the  circingle  has  also  been  sub- 
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stituted  for  a  pair  of  suspenders,  as  my  pants  (the  only 
pair  I  have)  needed  girthing  about  the  waist ;  one  old 
harness  nearly  complete,  and  with  about  five  dollars 
expended  on  it  for  repairs,  I  think  would  bring  about  a 
dollar  and  a  half  at  auction  ;  one  dilapidated  old  sleigh, 
that  might  answer  as  the  foundation  for  a  hen-coop  ; 
one  lame  chicken,  one  pair  of  pine  crutches, — perhaps 
exempt,  if  the  law  allows  for  the  owner’s  lameness.  In 
case  of  an  attachment,  the  foregoing  would  be  assigned 
for  the  benefit  of  all  my  creditors.  You  would  probably 
get  for  your  share  the  lame  chicken  or  the  crutches. 

J esting  aside,  Mr.  L - ,  I  see  no  prospect  of  ever  being 

ab  e  to  pay.  You  have  one  consolation,  namely,  in  those 
notes  you  have  discovered  £  Perpetual  Motion  ;  ’  they  will 
run  forever.” 

(9)  §  733.  Bar  Examinations— “  L’Audace”—“  No  Hardship.” 

Representative  ex-Speaker  Reed  says  of  his  admission 
to  the  bar  in  California,  in  1863,  when  everybody  was  dis¬ 
cussing  the  constitutionality  of  the  legal  tender  act : 
“The  first  question  Judge  Wallace  asked  me  was  :  ‘Is 
the  legal  tender  act  constitutional  ?  ’  I  instantly  answered  : 
‘It  is  constitutional.’  ‘You  can  pass,’  said  Judge 
Wallace.  ‘  We  always  pass  a  man  who  can  settle  great 
constitutional  questions  off-hand.’  ” 1  Toujours  Vaudace  ! 

It  is  not  often  that  lawyers  are  troubled  with  ex¬ 
cessive  religiousness  or  sectarianism.  But  one  day  when 
a  young  J ew,  who  had  fulfilled  the  terms,  applied  for  ad¬ 
mission  to  the  bar,  it  was  opposed  by  Clarke,  a  bencher 
of  Lincoln  s  Inn,  who  was  no  less  eminent  as  a  barrister, 
than  as  a  churchman  of  the  church-militant  ilk.  Lord 
Campbell  expostulated  with  Clarke,  and  pointed  out  the 
hardship  that  this  would  be  to  the  young  man.  “  Hard¬ 
ship  !  ”  exclaimed  Clarke,  “  No  hardship  at  all  !  Let  him 
become  a  Christian,  and  be  damned  to  him  !  ” 

§  734.  Lazarus. 

I  he  Cleveland  Herald,  in  1816,  stated  that  upon  an  ex- 

1  San  Fr.  Chron.  1885. 
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animation  foi  admission  to  tlio  bar,  tho  following  ques¬ 
tion  was  put  :  “  A  gentleman  named  Lazarus  having 
died,  possessed  of  real  and  personal  property,  and  leaving 
no  will,  to  whom  did  it  go?’’  The  answer  was:  “  To 
his  hens  and  administrators.”  Then  came  a  second 
question  .  In  four  days  he  came  to  life  again  5  whose 
was  the  property  then?”  It  seems  that  this  question 
was  not  in  order  ;  the  original  Lazarus  could  not 
legally  come  to  life.  The  new  one  consulting  a  lawyer 
would  be  advised  :  “  Hire  out  as  clerk  ;  save  something 
from  your  salary,  so  as  to  go  into  business  again,  build 
up  a  grand  estate,  and  perhaps  your  heirs  will  recognize 
your  identity.” 

Answers  as  to  the  word  “  heir,”  the  Rule  in  Shelley’s 
Case,  etc.,  have  already  been  noticed.1 

§  735.  “  He  Dower  “  Wot  of  it?  ' “  Contributory  Negli¬ 

gence.” 

In  New  Y  ork  City,  a  candidate  for  admission  to  the  bar 
was  asked  to  define  “curtesy.”  “Well,”  he  answered, 
“it  is  a  kind  of  he  dower.” 

It  is  newspaper  truth  that  a  Western  examinee,  on 
being  asked,  “What  is  a  demurrer?”  answered:  “It 
is  a  sort  of  infectious  cattle-disease.”  Hardly  as  pat  as 
the  old  Yankee  answer  :  “  It’s  a  pleadin’  of,  ‘Wal,  sposin’ 
it’s  so — wot  of  it  ?  ’  ” 

The  Irish  Law  Times,  in  1879,  stated  that  at  a  law 
school  not  a  hundred  miles  from  New  York,  a  youth  was 
asked:  “  What  legal  principle  prevents  a  woman  who 
has  been  seduced  from  bringing  an  action  against  her 
seducer  ?  ”  The  answer  came  after  a  moment’s  hesita¬ 
tion  :  “Contributory  negligence.” 

1 

§  736.  Son-in-law. 

A  member  of  an  examining  committee  in  a  Southern 
settlement,  finding  the  applicant  wholly  unfit  for  admis¬ 
sion  to  the  bar,  and  kindly  hoping  to  disinflate  his  am¬ 
bition,  put  to  him  the  following  interrogatory  :  “  What 
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is  an  estate  tail  female  contingent  on  the  happening  of 
a  past  event,  limited,  contingent  devise  to  the  children  of 
grantees,  after  possibility  of  issue  extinct,  considered  with 
reference  to  the  statute  de  bonis  f  ”  The  drawling 
response  was  :  “  Wal,  ’Squire,  the  Devil  himself  couldn’t 
answer  that  ;  and  I  guess  lie’s  as  smart  as  airy  other 
lawyer.”  The  next  question  was:  “Whose  son  is  a 
bastard  considered  in  law  ?  ”  The  answer  came  with  the 
sage  tone  and  squint  of  a  man  of  observation:  “  Tve 
generally  seed  that  it  war  laid  to  the  young  man  in  the 
settlement  best  able  to  pay  over  its  maiiPamance  ;  and 
I  suppose  it  would  be  his  son-in-law  ” 1 

This  reminds  of  the  Scotch  boy’s  rejoinder  to  his  fel¬ 
low  about  to  undergo  examination  for  confirmation  : 
“  When  the  Dominie  speers  ye  hoo  many  commandments 
there  are,  what’ll  ye  tell  him?”  “I’ll  say  ‘ten.’” 
“Ten?  why  I  answered  a  hoondred,  and  he  was  nae 
satisfied.” 

(IO)  §  737.  Pun  Pleasantries — “Work  on  Negligence” — 
“  Fountain  of  Law  ” — “  Know.” 

In  a  lull  in  the  taking  of  testimony  in  a  negligence 
case,  in  Clinton  County,  N.  Y.,  Judge  P.  asked  one  of 
the  counsel,  ex- Judge  H.,  for  information  as  to  the  best 
work  on  negligence.  Instantly  came  answer  :  ‘ £  Baxter’s 
Call  to  the  Unconverted.” 

When,  in  1877,  the  bar  of  Atlanta,  Gfa.,  presented  to 
that  city  a  fountain  costing  $500,  the  Macon  Telegraph 

1  This  reminds  of  the  Irishman,  who,  tired  of  long  service  in  the 
Charlestown  navy-yard,  had  applied  for  examination  for  promotion 
into  the  navy.  The  first  interrogatory  was  :  “  Suppose  you  were  cruis¬ 
ing  in  the  China  Sea,  and  your  ship  were  going  six  knots  an  hour,  and  a 
man  were  to  fall  overboard,  what  would  you  do?”  The  answer  came 
with  an  air  of  deliberation  and  calm  confidence  :  “  If  I  were  sailing  in 
the  China  Say,  and  the  ship  were  going  that  fast,  and  a  man  were  to  fall 
overboard,  I  would  write  home  to  his  friends  that  he  was  drownded.” 
“  Natural  answers  remind  of  the  little  boy’s  response  to  his  vacation 
teacher  after  the  reading  of  “  Letting  I  dare  not  wait  upon  I  would,  like 
the  poor  cat  i’  the  adage.”  “Now,  Georgie,  what  is  an  adage?” 
(Georgie.)  “  It  is  a  place  to  keep  cats  in.” 
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perpetrated  this  pun:  ‘"Atlanta  now  boasts  of  having 
the  only  fountain  of  law  in  the  State.” 

A  Milwaukee  lawyer  returned,  after  some  years’ 
absence,  and  went  almost  immediately  into  the  trial  of 
a  jury  case.  Glancing  at  the  jury-box,  he  remarked  to 
his  opponent  :  “I  believe  I  know  more  than  half  of  these 
fellows,  even  if  I  have  been  away  so  long.”  The  en¬ 
couraging  rejoinder  was  :  “  I  should  think  it  strange  if 
you  didn’t  know  more  than  all  of  them.” 

An  appropriate  name  for  a  lawsuit  would  be  Grubb 
against  Won’t-look-at-the-Bill.  Accordingly,  a  North 
Carolina  case  1  would  seem  to  have  a  misnomer :  “Grubb 
v.  Lookabill,” — an  action  by  an  administrator  against 
his  decedent’s  vendee  to  recover  the  purchase-money  due 
on  a  bond  for  title  by  selling  the  land.  Perhaps  the 
defendant  looked  at  the  bill  only  to  smile  to  observe  the 
slip-up  of  his  antagonist’s  not  having  made  parties  the 
vendor’s  heirs-at-law. 

§  738.  “Integrity”— “Kitty”— “Ye  are  bought.” 

Upon  counsel  in  a  New  York  trial  persisting  to 
extract  from  a  witness  a  disclosure  of  the  name  of  the 
father  of  her  illegitimate  child,  she  finally  said  solemnly, 
firmly  and  with  dignity  :  ‘  ‘  Sir,  I  will  not  tell  who  he  is, 
even  if  I  have  to  rot  in  jail  for  refusing.”  Thereupon  a 
young  member  of  the  bar  turned  to  those  sitting  near 
him  and  with  a  look  of  enthusiastic  admiration  ex¬ 
claimed,  sotto  voce  :  “  I  swear  she  is  a  girl  of  integrity.” 

Pierre  Soule,  an  eminent  New  Orleans  lawyer,  was 
fluent,  both  in  French  and  English.  In  a  trial  for  a 
murder  committed,  in  the  kitchen  of  a  public-house,  he 
was  endeavoring  to  play  upon  the  sympathies  of  the 
jury,  but  he  discovered  that  every  now  and  then  the 
jurors  laughed.  At  last,  for  an  explanation,  he  appealed 
to  the  judge,  who  suavely  answered  :  “  Why,  Mr.  Soule, 
when  you  doubtless  intend  to  say  ‘  kitchen,  ’  you  say 
‘  chicken.  ’  ” 

An  English  barrister,  in  the  course  of  an  argument, 


1 100  N.  Car.  267. 
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remarked :  “  What  does  Kitty  say  ?  ”  “  Who  is  Kitty  ?  ” 
asked  the  magistrate, — ‘‘your  wife?”  “Sir,  I  mean 
Kitty,  the  celebrated  lawyer.”  “  Oh,  I  suspect  you  mean 
Mr.  Chitty,  the  author  of  the  great  work  on  pleading.” 
“  I  do,  sir,  but  C-h-i-t-t-y  is  an  Italian  name,  and  ought 
to  be  pronounced  Kitty.” 

It  is  newspaper  truth  that  a  Boston  lawyer  of  great 
professed  piety  had  his  writing  paper  branded  with 
Scripture  texts.  In  making  an  application  to  the  Su¬ 
preme  Court,  he  unluckily  used  a  sheet  headed:  “Ye 
are  all  bought  with  a  price.”  Application  refused. 

§  739.  Mulligan  Bar-coterie  Conundrums. 

In  the  writer’s  early  practice  in  Chicago,  he  was 
intimate  with  James  A.  Mulligan  (afterwards  General, 
killed  in  1864  at  the  battle  of  Winchester),  who,  and 
another  genial  brother  in  the  bar,  while  “  awaiting 
docket,  ”  were  always  equipped  to  swap  legal  conundrums. 
A  few  of  these  are  here  reproduced  ;  the  best  of  them 
are  to  be  credited  to  “the  Hero  of  Lexington.”  (It 
should  be  prefaced  to  the  first  one,  that  Mulligan  was  a 
very  strict  temperance  man.) 

Why  is  a  gin  cocktail  to  a  tired  lawyer  who  is  foolish 
enough  to  imbibe  such  stuff,  like  (Blank’s)  scire  facias 
proceeding  yesterday  ?  (Because  it  doesn’t  revive  the 
judgment,  although  “he  think  it  do.”)  (This  was  prob¬ 
ably  not  very  original.  It  is  said  that  Chief  Justice 
Gilpin  of  Delaware,  towards  the  close  of  a  laborious  day, 
left  a  brother  justice  to  preside  and  retired  to  an  ante¬ 
room,  where  soon  afterwards  a  member  of  the  bar, 
seeing  him  holding  a  flask,  asked,  “What  is  that?” 
“This?  0  merely  a  scire  facias  to  revive  the  judg¬ 
ment.”) 

When  is  a  lawyer  like  a  deed  ?  (When  he  is  en¬ 
grossed.) 

Why  is  a  grant  of  real  estate  more  valid  if  made  on 
Sunday?  (Because  “  the  better  the  day  the  better  the 
deed.”) 

Of  what  misdemeanor  is  a  lawyer  guilty  who  vent- 
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ures  to  try  a  case  with  the  dozen  loafer-jurors  who  were 
out  deliberating  after  midnight  last  Saturday  ?  (He  is 
playing  a  game  of  chance  on  Sunday.) 

What  is  a  lawyer’s  favorite  pudding  ?  (Suet.) 

To  what  objection  is  the  introduction  of  a  tombstone 
in  evidence  liable  ?  (Grave  objection.) 

Who  of  our  judges  is  the  most  willful  ?  (The  [pro¬ 
bate]  county-court  judge.) 

What  would  Marc  Antony  as  reporter  of  the  case 
have  sai-ai-aid  of  that  landlord  client  of  Blank’s,  were 
his  name  Casca  (and  not  Casca-a-ade)  ? 

(“  See  what  a  rent  the  covetous  Casca  ma-a-ade.”) 

In  what  respect  is  Blank  one  of  “the  lights  of  the 
bar  ”  ?  (He  is  an  Ishmaelite.) 

Wherein  is  a  lawyer  like  a  sawyer  ?  (Both  have  push, 
and  their  subjects  must,  at  each  turn,  come  down  with 
the  “dust.”) 

What  is  the  standing  toast  of  the  legal  profession  ? 
(Here’s  to  the  man  who  makes  his  own  will  ! ) 

What  is  the  biggest  case  of  set-off  reported  as  yet  ? 
(Christopher  Columbus  setting  off  from  Palos  in  1492.) 

When  does  a  soft  answer  fail  to  turn  away  wrath  ? 
(When  it  is  not  filed  within  the  statutory  number  of 
days.) 

What  is  the  leading  principle  of  Lynch  law  ?  (A  cord 
and  satisfaction.) 

When  can  there  be  a  trial  without  any  issue  ?  (When 
there  is  a  “miscarriage  of  justice.”) 

Why  do  lawyers  always  lie  on  their  left  sides  ? 
(Because  the  law  will  not  allow  them  to  sleep  upon  their 
rights.) 

Why  are  jurors  like  Cowper’s  God  ?  (They  move  in  a 
mysterious  way  their  wonders  to  perform.) 

What  is  the  earliest  reported  case  of  ejectment  ?  {In 
re  Adam  et  ux.)  What  is  the  earliest  case  of  ejectment 
in  the  admiralty  or  marine  reports  ?  (In  re  Jonah.) 

In  what  class  of  contracts  is  an  agreement  to  marry 
within  a  year  ?  (It’s  a  marry-time  contract.) 

As  to  another  maritime  case, — Why  was  Casabianca 
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like  the  chap  entitled  to  an  estate  after  the  estate  carved 
out  shall  have  expired  ?  (He  was  a  remainder-man.) 

What  English  law-writer  can  beat  a  Yankee  at 
guessing  ?  (Best  on  Presumption.) 

Why  is  yonder  foreman  juror  like  this  month  of 
January  ?  (Because  he  is  first  of  the  twelve.) 

Why  must  a  contract  be  always  clothed  in  terms 
either  express  or  implied  ?  (Because  Ex  nudo  pacto  non 
oritur  actio.) 

“  Young  Blank  has  got  a  case  at  last.” — “Good! 
What  is  it  ?  ” — “  A  book-case.” 

When  falls  due  the  note  of  a  blind  man  payable  at 
sight  ?  (When  the  holder  needs  the  payment  sufficiently 
to  sigh’t-for.) 

Why  is  a  lawyer  who  conducts  a  disputed  will- case 
like  a  trapeze  performer  ?  (He  flies  through  the  heir 
with  the  greatest  of  fees.) 

How  does  a  woman  feel  on  getting  a  decree  of  divorce  ? 
(Unmanned.) 

How  do  you  and  Chitty  expect  to  persuade  St.  Peter 
to  let  you  in  ?  (On  the  strength  of  our  Pleadings.) 

Why  is  that  mislaid  and  unrecollected  citation  of 
young  Blank’s  like  an  absent  sweetheart  ?  (It  is  “  gone 
from  ”  him,  and  is, 

“  Though  lost  to  sight,  to  memory  dear.”) 

What  is  a  legal  conveyance  ?  (The  prison  van.) 

A  question  of  practice  :  What  is  the  most  effective 
notice  of  motion  ?  (A  locomotive  whistle.) 

Why  did  B - so  applaud  that  young  opera-singer 

(Patti)  last  evening?  (From  professional  instinct  ;  he 
was  moving  for  a  new  trial.) 

What  in  Hengland  is  the  outward  and  visible  sign  of 
hairs-at-law  ?  (Barristers’  wigs.) 

§  740.  Her  Name  “  Altared.” 

“A  Leading  Case  ”  was  reported  in  the  Cleveland  Sun 
in  1888,  as  follows  : — 
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“  Her  name  was  Sniggs — it  didn’t  suit 
Her  rich,  aesthetic  nature, 

And  so  she  thought  she’d  have  it  changed 
By  act  of  legislature. 

She  sought  a  limb — a  legal  man 
With  lots  of  subtle  learning, 

And  unto  him  she  did  confide 
Her  soul’s  most  faithful  yearning. 

He  heard  her  through,  he  asked  her  wealth, 

He  pondered  o’er  her  story, 

And  then  he  said  he  would  consult 
His  volumes  statutory. 

She  sighed  and  rose,  he  took  her  hand 
And  sudden  said,  ‘  How  stupid  ! 

I  did  forget  the  precedent 
Of  Hymen  versus  Cupid  ! 

Just  substitute  my  name  for  yours.’ 

The  maiden  blushed  and  faltered, 

But  in  two  weeks  she  took  her  name 
To  church  and  had  it  altared.” 

Anent  legal  alteration  of  one’s  name,  there  comes 
occasionally  a  case  too  funny  to  report  in  a  chapter  that 
has  already  “  exceeded  the  bounds  of  propriety.”  1 

1  See,  in  38  Alb.  L.  J.  384,  the  amusing  (and  successful)  petition  of 
George  Vere  Hobart  Phillpot  to  the  Chautauqua  County  Court  to  get 
rid  of  liis  objectionable  surname. 
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§  741.  Wallace  on  the  Year  Books— Old  English  Reporters. 

The  matter  of  law  reports  in  general  has  already  been 
glanced  at  in  our  introductory  observations.  As  to  the 
American  and  English  reporters  generally,  the  writer 
will  assume  that  the  reader  has  read  Mr.  Wallace’s  ex¬ 
cellent  work  thereon,  and  will  trench  upon  no  matter 
therein.  For  the  characteristics  of  the  old  Year  Books, 
Edward  I.  to  Hen.  VIII.,  especially,  reference  is  thereto 
made.1 

§  742.  Lord  Fortescue. 

Some  law  reporters  have  written  as  naively  as  Isaak 
Walton.  Lord  John  Fortescue,  in  the  preface  of  his 
Reports  published  in  1748,  starts  off  as  follows  :  “  The 
grand  division  of  law  is  into  the  Divine  Law,  and  the 
Law  of  Nature  ;  so  that  the  study  of  law  in  general  is 
the  business  of  men  and  angels.  Angels  may  desire  to 
look  into  both  the  one  and  the  other  ;  but  they  will  never 
be  able  to  fathom  the  depths  of  either.  ...  No  law  comes 
so  near  this  Law  of  Nature  and  the  Divine  pattern  as  the 
law  of  England.”  There  seems,  however,  to  be  a  little 
left  even  yet  for  Parliament  to  do.  Proceeding  to  advise 
lawyers  to  study  the  Saxon  language,  he  says  :  “  History 
and  antiquity  are  the  glass  of  time  :  to  know  nothing 
before  we  were  born  is  to  live  like  children,  and  to  under¬ 
stand  nothing  but  what  directly  tends  to  the  getting  of  a 
penny  is  to  live  the  life  of  a  sordid  mechanic.” 

1  Wall.  Reporters  (4th  ed.)  73.  For  samples  of  thestyle  of  Coke  Keble 
Croke  and  other  early  reporters  in  reporting  slander  cases,  see  post, 
1567  et  seq.  aa 
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At  page  165,  Lord  Fortescue  reports  a  case  as  follows  : 
“The  Lord  Mordington,  who  was  a  Scotch  peer,  hut  not 
one  of  those  who  sat  in  Parliament,  being  arrested,  moved 
the  Court  of  Common  Pleas  to  he  discharged,  as  being 
entitled  by  the  Act  of  Union  to  all  the  privileges  of  a  peer 
of  Great  Britain,  except  a  seat  in  Parliament ;  and 
prayed  an  attachment  against  the  bailiff,  upon  which  a 
rule  was  made  to  show  cause.  And  thereupon  the  bailiff 
made  an  affidavit,  that  when  he  arrested  the  said  lord, 
he  was  so  mean  in  his  apparel,  as  having  a  worn-out  suit 
of  clothes,  and  a  dirty  shirt  on,  and  but  sixpence  in  his 
pocket,  he  could  not  suppose  him  to  be  a  peer  of  Great 
Britain,  and  therefore,  though  inadvertently,  arrested 
him.  The  court  discharged  the  lord  and  made  the  bail¬ 
iff  ask  pardon.  ”  This  is  the  whole  of  the  report ;  -  as  to 
the  ground  of  arrest,  whether  it  was  for  vagrancy  or 
for  sheep-stealing,  there  is  an  ominous  silence.  In  the 
copy  of  Fortescue  in  the  New  York  State  library  one  of 
the  Sovereign  American  People  has  added  the  ironical 
annotation:  “Right!  Should  have  known  a  lord,  tho’ 
he  had  no  breeks  even.” 

At  page  166  is  reported  the  case  of  the  Queen — this 
was  temp.  Xllth  Anne — against  a  doctor  of  physic  named 
Fellows  for  imprisoning  one  Alderman  as  a  madman, 
quousque  he  procured  him  to  execute  a  letter  of  attorney 
to  his  wife  by  which  he  received  £1,000.  The  judgment 
was  for  the  defendant  “to  stand  in  the  pillory  to  be 
sent  to  the  House  of  Correction  in  Southwark,  and  to 
be  whipped  naked,  and  to  be  kept  at  work  there  for 
one  year,  to  be  fined  £600,  and  to  find  sureties  for  his 
behavior  during  life.” 

At  page  303  is  naively  reported  a  judgment — temp. 
Vth  Geo.  I. — in  a  case  against  a  husband  to  compel  him 
to  support  his  mother-in-law,  namely  :  “  Order  quashed, 
because  the  son-in-law  is  not  within  the  act  of  Parlia¬ 
ment,  and  the  wife  cannot  be  of  ability  because  her 
estate  is  a  gift  of  the  husband,  and  he  is  a  purchaser  for 
a  valuable  consideration.  Moreover,  it  would  be  incon¬ 
venient  if  the  wife  should  have  children  by  a  former 


598 


LEADING  IN  LAW,  ETC. 


Chap.  XI. 


husband.”  Lord  Fortescue  does  not  inform  us  what  the 
King's  Bench  opined  would  be  the  inconvenience  in  the 
case  the  husband  had  children  by  a  former  wife. 

Sir  Walter  Scott  says  of  Baron  Fortescue  that  “  al¬ 
though  a  lawyer,  he  was  a  man  of  great  humor,  talents 
and  integrity.”  One  is  curious  to  know  Sir  Walter’s 
opinion  of  the  “  epistle  dedicatory  ”  of  Harbottle  Grim- 
ston,  prefacing  Sir  George  Choke’s  Reports  of  cases  ternjJ. 
Elizabeth.  Or  of  the  palaver  of  Bulstrode’s  three 
“  epistles  dedicatory.” 

§  743.  Brownlow. 

Brownlow’s  Reports  are  rich,  rare  and  racy.  In  a 
prosecution  for  the  misdemeanor  of  converting  wheat 
into  starch,1  Dodridge,  sergeant  of  James  L„,  argued  : 
“  .  .  .  And  the  nature  of  the  offence  every  one  which  hath 
a  family  knowes,  for  the  finest  Wheate  Meale  makes 
sustenance  for  the  Master  of  the  Family,  and  the  other 
makes  severall  sorts  for  the  residue  of  the  Family,  and  the 
brown  makes  bread  for  Horses  ;  so  that  the  vertue  of 
that  is,  that  it  feeds  both  Man  and  Beast,  and  all  this  is 
prevented  by  making  that  new  devised  vanity,  and  the 
quantity  of  Wheate  which  is  employed  is  incredible,  and 
may  feed  many,  and  if  the  makers  of  that  have  gained 
the  name  of  an  occupation,  this  is  worse,  for  this  furthers 
vanity,  and  takes  away  the  sustenance  of  many,  and  in- 
hancetli  the  price  of  Wheate,  and  is  so  new  an  invention 
that  there  is  not  a  Latine  word  for  it.” 

§  744.  Consistory  Reports. 

A  bit  of  consistory-court  reporting  may  not  be  with¬ 
out  interest  to  readers  in  a  land  unblest  with  ecclesiasti¬ 
cal  courts.  An  English  case  in  1873 2  has  the  following 
head-note  and  opening  paragraph  of  a  report  covering 
thirteen  huge  pages.  Big  “business,”  of  course:  “A 
baldacchino,  or  marble  canopy,  erected  over  the  com¬ 
munion  table  in  a  parish  church,  is  not  to  be  an  archi¬ 
tectural  decoration  but  an  unlawful  ornament,  for  which 

1  Ci’osse  v.  Westwood,  Brownlow,  111. 

2  White  v.  Bowron,  L.  R.  4  Adm.  &  Eccl.  207. 
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a  faculty  cannot  be  granted.”  “  This  was  a  business  of 
citing  all  persons  having  any  interest  to  enter  an  ap¬ 
pearance  and  shew  cause  why  a  faculty  should  not  issue 
to  the  vicar  and  church  wardens  of  the  parish  of  St. 
Barnabas,  Pimlico,  in  the  county  of  Middlesex  and  dio¬ 
cese  of  London,  authorizing  the  erection  of  a  baldac- 
chino  in  the  said  church  of  St.  Barnabas,  at  the  promo¬ 
tion  of  the  said  vicar  and  church  wardens.”  1 

§  745.  English  Rhymed  Paraphrasing. 

William  Cowper,  the  poet,  came  of  a  family  of  law¬ 
yers.2  He  tolls  of  a  fellow-student  of  “  a  relation  of 
mine,”  who  undertook  to  make  some  poetical  law  re¬ 
ports,  beginning  with  Coke’s  Institutes.  Following  is 
the  only  verse  “  my  said  relation  ”  could  recollect  : 

“  Tenant  in  fee,  simple  is  he, 

And  need  neither  quake  nor  quiver, 

Who  hath  his  lands  free  from  demands 
To  him  and  his  heirs  forever.” 

But  there  is  another  version.  Sir  Lyttleton  Powys 
was  a  judge  who  had  two  pet  phrases,  namely  :  “I 
humbly  conceive”  and  “Look,  do  you  see.”  He  had 
noticed  the  rapid  rise  into  practice  of  a  young  barris¬ 
ter,  Philip  Yorke,  afterward  Lord  Hardwicke.  At  a 
“  judge’s  dinner  ”  the  venerable  justice  remarked  :  “  Mr. 
Yorke,  I  cannot  well  account  for  your  having  so  much 
business,  considering  how  short  a  time  you  have  been  at 
the  bar.  I  humbly  conceive  you  must  have  furnished 
something  ;  for  look  you,  do.  you  see,  there  is  scarcely  a 
cause  in  court,  but  you  are  employed  in  it  on  one  side  or 
the  other.”  Yorke  denied  that  this  was  so,  but  with  an 
assumption  of  candor  admitted  that  he  had  some  thought 
of  lightening  the  labor  of  the  lawyers  by  turning  Coke 
upon  Littleton  into  verse.  To  the  judge’s  request  for  a 
sample  of  the  style  of  the  contemplated  work,  Yorke 
responded  : 

1  See  further  examples,  post,  Chap.  XIX. 

2  He  was  grandson  of  Spencer  Cowper  mentioned  post,  §  884,  and 
grand-nephew  of  Lord  Chancellor  Wm.  Cowper. 
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“  He  that  holdeth  his  lands  in  fee 

Need  neither  to  quake  nor  quiver, 

I  humbly  conceive ;  for  look,  do  you  see , 

They  are  his  and  his  heirs’  forever.” 

Sir  Lyttleton  did  not  discern  the  drive,  and  whenever 
afterwards  he  met  Yorke,  where  opportunity  offered,  he 
would  eagerly  inquire  after  the  progress  of  the  rhymed 
Coke  on  Littleton.  Perhaps  Yorke  (Hardwicke)  was 
more  an  “adapter”  than  original  composer;  he  was 
born  in  1690. 

§  746.  American  Reporters  —Michigan  Judge  on  “  Reason¬ 
able  Doubt.” 

Sometimes  a  nisi  prius  judge  evinces  a  clearness,  wit, 
magnanimity  or  other  quality  rendering  him  deserving 
of  wide  fame,  hut  this  fails  of  attainment  by  reason  of 
some  accident  of  method  in  the  reporting.  Thus,  in  a 
seduction  case,  in  1871, 1  a  very  minute  and  able  charge  to 
the  jury  was  on  appeal  sustained.  One  of  the  felicitous 
dicta  therein  was  the  circuit  judge’s  definition  of  reason¬ 
able  doubt.  He  made  no  attempt  at  an  elaborate  state¬ 
ment,  for  instance  like  that  by  the  Indiana  Supreme 
Court,2  as  to  a  prudent  man  acting  upon  his  belief  in  the 
proposition,  etc.,  or  like  that  by  Chief  Justice  Shaw  on 
the  trial  of  Professor  W^ ebster  for  the  murder  of  Dr. 
Parkman  ; 3  he  simply  said  :  “A  reasonable  doubt  is  such 
as  would  hinder  you  from  entering  upon  any  important 
undertaking.  ”  Who  was  he  ?  At  the  head  of  the  report 
is  St.  Clair  Circuit.  Turning  back  in  the  volume  to  the 
list  of  circuit  judges,  we  find,  “First  Circuit,  Daniel  L. 
Piatt ,  Second  Circuit,  Daniel  Blackman  ;  ”  and  so  on  for 
eighteen  circuits.  Michiganders  may  know  which  num¬ 
ber  hits  the  “  St.  Clair  Circuit,”  but  to  outside  bipeds  it 
may  be  a  mere  matter  of  conjecture. 

1  People  v.  Bristol,  23  Mich.  118. 

2  Arnold  v.  State,  23  Inch  170. 

3  See  the  Bemis  report  thereof,  more  full  than  the  one  as  to  the  writ  ' 
of  error,  5  Cush.  295.  For  some  brief  interesting  details  of  the  murder 
and  trial,  see  also  Joseph  A  Willard’s  Half  a  Century  among  Judges  ' 
and  Lawyers,  p.  150. 
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One  feels  a  similar  dissatisfaction  at  missing  the  per¬ 
sonal  identification  of  the  Irish  justice  of  the  peace 
who,  more  wittily  than  wisely,  once  instructed  a  jury  : 

Gentlemen,  you  must  find  that  the  defendant  is  guilty 
beyond  a  reasonable  doubt.  A  reasonable  doubt  is  such 
a  doubt  as  will  convince  a  reasonable  man  that  the 
defendant  is  not  guilty.” 

§  747.  Aphoristic. 

Sometimes  a  dictum  in  an  unpretentiously  written  re¬ 
port  is  neat  enough  to  become  an  aphorism  for  posterity. 
In  a  Missouri  case,  in  1875, 1  Judge  W.  B.  Nap  ton,  after 
saying  that  evidence  of  her  intercourse  with  other  men 
after  the  date  of  the  alleged  seduction  would  not  have 
been  admissible,  added:  “This  is  the  first  step  on  the 
road  to  ruin  ;  and  that  it  is  followed  by  rapid  advances  in 
the  same  direction  is  only  an  aggravation  of  the  crime  of 
the  seducer.”  This  was  followed  by  Chief  Justice  Sher¬ 
wood  in  1881. 2 

It  is  said  that  an  early  volume  of  Howard’s  Practice 
Reports  had  a  head-note :  “This  little  case  shows  what 
a  justice  of  the  peace  can  do.” 

§  748.  Injustice— Parsons-Story  Episode. 

Sometimes  a  reporter  is  inadvertently  unjust,  through 
inadvertence  of  the  judge.  An  instance  is  Mr.  Tyng’s 
report  of  a  case  in  1809, 3  and  the  victim  was  a  young  lawyer 
named  Joseph  Story.  His  son  says4  that  he  was  retained 
by  the  defendants  as  junior  counsel  with  Mr.  Dane, — Mr. 
Prescott  and  Mr.  Andrews  being  of  counsel  for  the  plaint¬ 
iff.  The  action  was  replevin  for  cattle,  which  having 
strayed  from  the  plaintiff’s  close  into  an  adjoining  one, 
thence  passed  into  the  close  of  the  defendant,  by  whom 
they  were'  taken  and  detained  as  damage  feasant.  The 
main  question  was  whether,  in  absence  of  any  cove¬ 
nant  or  prescription,  the  tenant  of  a  close  is  bound  to 
fence  against  the  cattle  of  strangers,  or  only  against  such 
cattle  as  are  rightfully  on  the  adjoining  land.  When 

lM’Kem  v.  Calvert,  59  Mo.  243.  2  Morgan  v.  Ross,  74  Mo.  318. 

8  Rust  v.  Low,  6  Mass.  90.  4  1  Life  and  Let.  116. 
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this  case  was  about  to  come  on,  Mr.  Prescott  said  to  my 
father,  “  We  shall  heat  you,  Lord  Hale  is  against  you,” 
alluding  to  a  note  hy  that  great  lawyer  to  Fitzherbert’s 
Natura  Brevium.  This  note  had  not  escaped  the  obser¬ 
vation  of  my  father,  and  satisfied  that  the  passage  in  Fitz- 
herbert  had  been  misunderstood  by  Lord  Hale,  he  had 
explored  all  the  black-letter  law  on  the  subject,  and  had 
translated  nearly  thirty  cases  from  the  Year  Books,  to 
show  what  the  mistake  was,  and  how  it  arose.  At  the 
argument,  the  note  to  Fitzherbert  having  been  cited  on 
the  other  side  as  clearly  expressing  the  rule  of  the  com¬ 
mon  law,  my  father,  in  opening,  said,  “  I  think  I  shall 
satisfy  the  court  that  Lord  Hale  is  mistaken.”  “  What, 
Brother  Story,”  said  Chief  Justice  Parsons,  “you  under¬ 
take  a  difficult  task.”  “  Nevertheless,”  was  my  father’s 
reply,  “I  hope  to  satisfy  your  Honor  that  he  has  really 
misapprehended  the  authorities  on  this  point.”  He  then 
proceeded  to  explain  the  mistake,  and  so  strongly  forti¬ 
fied  his  position  by  the  cases  from  the  Year  Books,  as  to 
satisfy  even  the  opposing  counsel  that  Lord  Hale  had 
misconstrued  the  passage  in  Fitzherbert.  Mr.  Prescott 
argued  in  reply  with  great  ingenuity,  that  even  if  Lord 
Hale  had  mistaken  the  meaning  of  the  particular  passage, 
yet  his  very  error  showed  what  he  considered  the  rule  of 
law  to  be,  and  that  his  opinion  was  too  weighty  to  be 
overturned  hy  the  elder  authorities. 

In  the  judgment  of  the  court,  the  chief  justice,  with¬ 
out  giving  the  slightest  credit  to  counsel  for  the  argu¬ 
ment,  or  for  any  suggestion  as  to  Lord  Hale’s  mistake, 
went  through  the  demonstration  of  the  error,  and  cited 
the  authorities,  as  if  he  had  discovered  it  himself,  some¬ 
what  to  the  amusement  of  those  who  were  in  the  secret. 
The  reporter  followed  the  lead  of  the  chief  justice,  and 
in  his  report  of  the  case  the  argument  of  counsel  is 
entirely  omitted. 

§  749.  Lengthy — Dartmouth — Dred  Scott — Trust  Co. — Tennes¬ 
see  Bank — Unitarian — Telephone. 

A  notably  long  officially  reported  case  was  that  of 
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Dartmouth  College  v.  Woodward,  4  Wheat.  518-715,  in 
1819. 1  Another  was  in  1857,  (Dred)  Scott  v.  Sandford, 
19  How.  393-633.  Another  was  in  the  same  year,  Curtis 
v.  Leavitt,  15  N.  Y.  9-297  ;  deciding  that  the  North 
American  Trust  &  Banking  Company  was  not  subject 
to  the  N.  N .  safety-fund  act  of  1829,  and  construing  two 
trust-deeds  respectively  of  assets  of  $600,000  and  $1,200,- 
000,  to  secure  bonds  issued  to  be  sold  in  England. 
Another  was  in  Tennessee,  in  1875,  that  of  the  Tennessee 
Bank  litigation,  5  Baxter,  1-566  ;  deciding  that  the  com¬ 
mon-school  fund  was  part  of  the  assets  ;  that  the  power 
under  the  ante-bellum  charter  was  not  affected  by  the 
attempted  disunion  ;  that  the  statute  of  limitations  did 
not  apply  to  bank-note  issuances  ;  and  that  the  chancery 
court  had  jurisdiction  over  the  assets.  Another  was  the 
Unitarian  Church  case  in  New  Hampshire,  in  1868. 2 
The  report  of  the  telephone  litigation,  in  1887,  fills 
nearly  600  pages  of  the  126th  volume  of  the  United 
States  Reports. 

§  750.  New  Hampshire  Treatising. 

New  Hampshire  had  a  somewhat  unique  reportorial 
experience.  As  to  Volume  58,  which  appeared  in  1883 
(the  first  in  Mr.  Jenks’s  series),  Mr.  Shirley,  preceding 
reporter,  wrote  to  the  Chicago  Legal  News  in  1882: 3 
“  This  court  was  created  by  the  act  of  July  17,  1876,  and 
began  its  active  life  on  August  14,1876.  It  consists  of 
seven  judges.  It  has  decided  somewhere  between  one 
and  two  thousand  cases,  making  several  volumes.  But  no 
volume  has  yet  been  published.  For  this,  as  is  understood 
by  the  profession  here,  the  News  is  in  part  responsible. 
The  opinions  of  the  court,  as  you  have  justly  said,  were 
the  longest  of  any  court  of  the  Union,  and  as  far  as 
known,  of  any  in  the  world,  not  excepting  those  of  the 
United  States  Supreme  Court.  It  was  a  long  time  be¬ 
fore  your  strictures  or  those  of  the  profession  seemed  to 
have  any  effect  upon  the  court,  but  it  came  at  last.  It  is 

1  See  ante,  §  587  n. 

2  Hale  v.  Everett,  53  N.  H,  9-276  ;  thereof  see  post,  §  1246. 

3 15  Chic.  Eeg.  N.  62. 
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said  that  the  58th  volume  has  been  some  five  or  six  years 
in  press,  and  the  youngest  members  of  the  profession  hope 
to  live  long  enough  to  witness  its  publication.  The  cases 
and  opinions  as  a  rule  have  been  entirely  recast  and  then 
re-written  and  condensed.  The  58th  volume  will  contain 
about  400  cases  .  .  .  condensation  with  a  vengeance 
.  .  .  opinion  upon  an  important  question  of  constitutional 
law  compressed  into  about  ten  lines.” 

§  751.  New  York  Muddles. 

It  has  been  charged  that  New  York  has  been  down¬ 
right  unfortunate  in  the  matter  of  court  reports.1  A 
case  decided  in  1862  2  had  been  reversed  by  the  Court  of 
Appeals.3  Another,  reported  in  1872, 4  had  been  reversed 
in  1863. 5  In  a  case  in  1868, 6  a  dissenting  opinion  was 
published  as  the  decision  of  the  court.  A  case  reported 
in  1864 7  has  a  head-note  of  only  a  line  and  half,  embody¬ 
ing  a  proposition  which  the  court  expressly  declared  to 
be  unnecessary  to  determine.  In  a  case  in  1864, 8  the 
opinion  reported  was  never  adopted  by  the  court.  An¬ 
other  case  the  same  year  wras  misreported.9  Affirmance 
therein 10  was  modified  by  the  Court  of  Appeals.  Another 11 
did  not  give  the  final  decision.12  In  a  case  in  1867, 13  the 
opinion  reported  was  never  adopted  or  even  delivered. 
A  case  in  1853  14  was  reported  as  having  the  verdict  set 
aside  and  a  new  trial  granted,  when  in  fact  there  was  an 
affirmance.  T he  opinion  printed,  that  of  J udge  Edmonds, 
was  a  dissenting  opinion  ;  the  opinion  of  the  court  was 
by  Judge  Roosevelt.15 

1 8  Alb.  L.  J.  7. 

2  Auburn  Theol.  Sem.  Trs.  v.  Calhoun,  38  Barb.  148  ;  62  Barb.  381. 

3  25  N.  Y.  422.  4Sweetman  v.  Prince,  62  Barb.  256. 

526N.  Y.  224.  6N.  Y.  v.  Erben,  C8  N.Y.  305.  See  3  Abb.  Dec.  255. 

7  Mulford  v.  Muller,  1  Keyes,  31. 

8 Clark  v.  Mayor,  etc.,  of  N.  Y.,  1  Keyes,  9. 

9  Hartley  v.  Tatham,  1  Keyes,  222.  *>  26  How.  Pr.  158. 

11  Little  v.  Denn,  1  Keyes,  235.  72  34  N.  Y.  452. 

13  Day  v.  Saunders,  3  Keyes,  347. 

14  Burgher  v.  Columbian  Ins.  Co.,  17  Barb.  274. 

10  As  to  repetitiousness  and  superfluity  of  Reports  of  New  York 

cases,  see  7  Alb.  L.  J.  386  ;  also  35  Id.  240,  as  to  4  N.  Y.  St.  Reporter. 
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§  752.  Head-notes. 

As  to  head-notes.  In  the  writer's  opinion,  no  re¬ 
porters  have  therein  surpassed  Lathrop  of  Massachusetts 
and  Chaney  of  Michigan, — -an  opinion  confirmed  by  Editor 
Browne  in  1884. 1  Judge  Lathrop’s  disciple  and  assistant, 
Clarence  Cooper,  and  the  succeeding  Massachusetts  re¬ 
porter  come  well  in  the  same  rank. 

As  to  what  a  head-note  should  he  or  should  not  he, 
there  has  been  some  diversity  of  judgment.  Perhaps  the 
critics  may  have  been  hypercritical;  a  very  “simple” 
one  may  come  handy  when  your  supercilious  opponent 
demands  “  your  authority,  sor.”  In  a  suit  in  a  Michigan 
Federal  court  in  1854, 2  on  two  notes,  Smith  swore  that 
when  signing  a  certain  compromise,  he  made  an  express 
oral  reservation  as  to  his  principal’s  future  authorization. 
Steuart  swore  that  he  was  present,  and  heard  no  reserva¬ 
tion.  The  head-note  gravely  informs  us:  “A  witness 
who  swears  that  a  certain  thing  was  said  and  done  is  en¬ 
titled  to  greater  weight  than  a  witness  who  said  he  did 
not  hear  the  remark  or  witness  the  act.”  The  head-note 
would  have  had  “more  weight,”  if  beginning  with  the 
words  coderis  paribus.3 

Between  the  head-notes  of  two  Illinois  decisions  in 
1813  (reported  in  same  volume),  upon  the  effect  of 
neglect  to  ring  or  whistle  at  a  crossing,  there  seems  to  be 
a  downright  discrepancy.4 

§  753.  Taking  Liberties. 

The  Lords  Justices  of  Appeal,  in  1877,  denounced  the 
Irish  Reports  as  “  unreliable,” —  “  a  bad  publication.” 5 

A  waggish  reporter  is  said  to  have  reported  a  case 
about  the  hire  of  a  hearse  under  the  head  of  “  mortis 
causa  conveyance.”  An  index  to  a  volume  of  Scottish 
reports  had  this  entry  :  “  Blasphemous  publication — see 

1See  30  Alb.  L.  J.  261.  2  Abbe  v.  Rood,  6  McLean,  106. 

3  See  §  317.  See  an  able  article  on  proper  and  improper  methods  of 
reporters  in  framing  head-notes,  by  Seymour  D.  Thompson,  in  2  Gr.  Bac, 
215. 

4  Peoria  P.  &  J.  R.  Co.  v.  Siltman,  67  Ill.  72  ;  Chicago  &  A.  R.  Co. 

v.  Elmore,  Id.  176.  6 16  Alb.  L.  J.  93. 
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Bible.”  The  Canada  Law  Journal,  in  1876,  had  an  index 
entry  :  “  Devil — see  Church  of  England.” 

Occasionally  a  reporter  finds  it  difficult  to  resist  a 
facetious  suggestion.  In  a  Texas  case,  in  1882, 1  Brother 
Jackson  remarks  :  “  The  conviction  was  for  aggravated 
assault  upon  a  woman  who  weighed  250  pounds,  and  the 
penalty  was  only  $25 — just  ten  per  cent.” 

A  justice  of  the  peace  at  Williamsburg,  Kansas,  in 
1893,  had  a  vivid  clause  in  his  record  of  a  case:  “The 
prisoner  being  brought  into  court,  and  having  kicked 
everything  down  in  the  office,  and  kept  the  air  blue  with 
profanity,  and  proved  by  three  witnesses  that  he  is  drunk  : 
therefore  it  is  adjudged,-  .  .  .  fined  the  sum  of  $25,  pay 
$10  for  the  destruction  of  property,  the  cost  of  this  action, 
and  be  confined  in  the  county  jail  of  Franklin  County 
for  sixty  days,  or  as  county  attorney  shall  amend.” 

§  754.  Daniels- Wright— “  Genius  ”  and  “Sense.” 

Sometimes  a  lawyer’s  brief  is  too  interesting  to  be 
profaned  by  much  reportorial  excision.  Brother  Jackson 
lets  attorneys  Simkins  and  Simkins  enliven  the  report  of 
a  Texas  case  of  assault,  decided  in  1877, 2  as  follows  :  “  E. 
B.  Daniels  and  Fanny  lived  together  as  man  and  wife 
for  eleven  years,  in  all  the  peace  usually  allotted  to  that 
condition  in  life.  Poor  and  humble,  they  lived  on  their 
little  farm,  dependent  on  his  exertions,  which  supported 
not  only  themselves,  but  their  six  surviving  children  and 
the  mother  of  Mrs.  Daniels,  whose  earthly .  possessions 
were  proven  on  trial  to  consist  of  two  cows.  All  the 
witnesses  state  that  the  defendant  was,  during  those 
eleven  years,  a  kind,  faithful  and  attentive  husband,  and 
in  fact  continued  so  until  June,  1876,  when  a  change 
began  to  come  over  the  spirit  of  his  dream.  Shortly  be¬ 
fore  this  time,  a  Dr.  Wright  moved  into  the  neighbor¬ 
hood.  .  .  .  He  is  one  of  those  rarce  aves  sometimes  met 
with  in  rural  communities,  with  too  much  genius  to  be 
nobody,  and  too  little  sense  to  be  anybody.  He  combines 

1  Durley  v.  State,  11  Tex.  App.  172. 
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the  profitable  callings  of  preacher  and  doctor,  and, 
although  a  man  of  family,  seems  in  either  or  both  capac¬ 
ities  to  have  been  irresistible  among  the  fair  sex.  A 
preacher,  a  strong  class-leader,  singing-master,  Sunday- 
school  teacher,  doctor,  and  ready  to  give  legal  advice, 
and  withal  of  a  goodly  countenance,  the  court  may 
appreciate  how  hopeless,  in  the  defendant’s  estimation, 
would  he  the  contest  between  this  wonderful  man  and 
himself— a  short,  ugly  rustic — and  how  much  reason  the 
defendant  had  to  fear  the  worst. 

“  When  he  first  came,  defendant  employed  Dr.  Wright 
twice,  and  very  soon  after  declared  he  should,  under  no 
circumstances,  give  another  pill  in  his  family  ;  and  this 
was  not  because  defendant’s  confidence  in  his  medical 
skill  was  less,  but  because  that  confidence  which  was  the 
result  of  eleven  years’  married  life  seems  to  have  been 
rudely  shaken  by  the  reverend  doctor’s  ministrations. 
Wright’s  visits,  after  this,  apparently  ceased  ;  yet  some¬ 
how,  whisperings  not  creditable  to  the  fair  fame  of  the 
dame  were  heard,  and  Rumor  with  her  thousand  tongues 
began  to  couple  her  name  with  the  wrong  Wright. 
Defendant,  painfully  conscious  of  the  danger,  and  unable 
to  locate  it,  began  to  grow  restive — began  to  behave 
rinpleasantly — and  hardly  would  let  her  sleep  at  night 
on  account  of  his  quarreling.  And  so  matters  stood 
when  the  proof  came  most  unexpectedly.  Wright 
presented  him  a  bill  for  $38.  Thirty-eight  divided  by  $2, 
the  usual  medical  fee  for  the  country  visit,  and  the  result 
shows  that  between  July  and  September,  Dr.  Wright 
was  nineteen  times  in  defendant’s  house  as  physician, 
unknown  to  him  ;  and  the  record  is  silent  as  to  the 
number  of  visits  paid  as  a  man  of  God.  That  the  defend¬ 
ant  went  home  under  the  influence  of  strong  emotion 
is  unquestionable  ;  and  it  is  also  apparent  that  he 
determined  to  control  his  wife  by  making  her  fear  him. 
In  all  the  acts  proven  against  him,  the  court  will  see  how 
careful  defendant  was  not  to  injure  or  inflict  physical 
pain  upon  his  wife.  True,  he  mouthed,  cursed  and 
ranted,  and  tied  her  hands,  and  threw  the  rope  over  the 
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joist,  and  displayed  his  knife  and  whip  ;  but  we  respect¬ 
fully  call  attention  to  Mrs.  Finch’s  (the  prosecutor’s) 
testimony  :  ‘  .  .  .  He  had  a  knife  and  whip,  but  did  not 
attempt  to  use  them  in  any  way.  .  .  .’ 

“We  submit  that  this  mode  of  controlling  a  woman 
is  not  without  precedent.  That  profound  student  of 
human  nature,  Shakespeare,  has  clearly  demonstrated 
the  feasibility  of  this  plan  in  his  matchless  play  of  ‘  The 
Taming  of  the  Shrew  ’  ;  and  considering  that  the  de¬ 
fendant  was  not  only  illiterate,  but  had  a  far  more 
serious  labor  to  perform  than  had  Petruchio,  it  is  quite 
pardonable  that  his  treatment  should  have  partaken 
more  of  that  argumentum  ad  mulierem,  which  Blackstone 
says  was  always  jealously  insisted  on  as  a  right  by  the 
humbler  classes.”  The  brief  proceeded  on  till  covering 
nearly  five  pages.  The  portion  attacking  the  sufficiency 
of  the  county  attorney's  affidavit,  etc.,  was  effectual  in 
securing  a  dismissal. 

§  755.  Beats  a  Prize-fight  Report. 

Here  is  a  portion  of  the  report  of  a  Texas  assault 
case  in  the  same  volume.1  “  The  accused  and  Brechiani, 
the  assaulted  party,  each  kept  bar-rooms  in  that  section 
of  the  city  of  Austin  known  as  Mexico.  Brechiani  testi¬ 
fied  that  about  four  o'clock  in  the  afternoon  of  February 
2,  18f4,  he  went  to  his  bar-room,  and  there  found  Coney 
and  another  man  called  Lewis.  They  had  been  drinking 
beer,  and  had  disposed  of  nine  glasses  of  that  beverage, 
according  to  the  bar-keeper’s  count.  After  witness  came 
in,  Coney  raised  a  fuss  with  the  bar-keeper,  but  witness 
quieted  the  difficulty.  Coney  then  called  for  more  beer, 
which  was  set  out  to  him  and  his  friend,  Lewis,  to  the 
number  of  nine  more  glasses.  Coney  then  cursed  witness 
in  four  different  languages — Italian,  French,  Mexican 
and  English.  Witness  told  him  he  would  give  him  the 
beer  if  he  did  not  want  to  pay  for  it.  After  cursing  and 
abusing  witness,  Coney  said  he  would  kill  him,  and  took 
from  the  counter,  with  his  right  hand,  one  of  the  beer- 

1  Coney  v.  State,  2  Tex.  App.  62. 
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tumblers,  partly  filled  with  beer,  at  the  same  time  draw¬ 
ing  a  derringer  pistol  with  bis  other  hand,  and  saying, 
k  God  damn  you,  I  will  kill  you  !  ’  threw  the  tumbler 
across  the  counter  at  witness,  and  struck  him  on  the  left 
cheek,  cutting  it  to  the  bone,  and  knocking  out  one  of 
witness's  jaw-teeth,  breaking  the  glass  itself,  filling  wit¬ 
ness's  eyes  with  blood  and  beer,  and  knocking  him  back 
against  the  counter.  Witness  immediately  jerked  his 
six-shooting  pistol  from  under  his  counter  and  began 
firing  promiscuously,  and  Coney  and  his  companion 
left.  ...”  Rosa  Mariana  testified  that  early  in  the 
previous  evening,  Coney  told  her  to  get  his  pistol  ;  that 
he  intended  to  kill  Brechiani.  The  opinion  of  the  court 
by  Ector,  the  presiding  judge,  covers  three  pages,  affirm¬ 
ing  the  judgment  on  the  verdict:  “We,  the  jury,  find 
the  defendant  guilty  of  an  aggravated  assault,  and 
assess  a  fine  of  $100  and  imprisonment  in  the  county  jail 
for  three  months.”  One  queries  what  that  jury  would 
give  Brechiani  in  a  civil  action  for  such  an  outrageous 
assault. 

§  756.  A  “Penty”  Character. 

The  following  is  a  portion  of  the  report  of  an  em¬ 
bezzlement  case  decided  by  the  same  court  in  1878  : 1  “It 
appears  by  the  evidence  that  the  gallant  rangers  of 
Captain  Caldwell’s  company  raised  a  joint-stock  subscrip¬ 
tion  fund  of  $40,  and  confided  the  same  to  one  of  their 
number,  Mr.  Bradley,  to  the  end  of  giving  a  ball  in  the 
city  of  Friotown,  on  March  15,  1878.  Mr.  Bradley  had 
the  advantage  of  knowing  Mr.  Keeller,  who  was  cooking 
in  a  Friotown  restaurant,  and  negotiated  with  him  a  con¬ 
tract  to  furnish  the  viands  for  the  occasion.  It  seems, 
however,  that  the  resources  of  the  city  of  Friotown  were 
found  inadequate  to  the  emergency,  and  it  was  therefore 
agreed  that  Keeller  should  fall  back  on  those  of  San  An¬ 
tonio.  The  bill  of  fare  and  an  estimate  were  according¬ 
ly  prepared  by  the  high  contracting  parties,  and  to  en¬ 
able  Keeller  to  fill  it,  Bradley  paid  to  him  the  joint-stock 

1  Keeller  v.  State,  4  Tex.  App.  527. 
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fund  of  $40,  and  considered  it  as  paid  in  advance  on  the 
contract.  Keeller  departed  on  liis  mission.  The  eventful 
day  came  on,  and  the  ball  came  off,  but  Keeller  £  came  not 
but  made  default,’  as  did  also  the  cakes,  confections,  and 
even  the  $40.  What  shift  the  gallant  rangers  made  at 
the  ball,  under  these  distressing  circumstances,  the 
record,  unfortunately,  does  not  disclose  ;  but  doubtless 
‘  there  was  a  sound  of  revelry  by  night  ’  in  Frio’s  modern 
capital.  The  sequel  was,  the  pursuit  of  Keeller,  and  his 
capture  in  San  Antonio,  under  legal  process.  He  pro¬ 
tested  that  he  had  duly  bargained  at  a  store  in  San  A  ntonio 
for  the  estimated  comestibles;  but  when  lie  felt  in  his 
pocket  for  the  joint-stock  fund,  it  was  gone.  Sometimes 
he  said  he  had  lost  it,  and  again  that  lie  had  been  robbed 
of  it.  At  the  trial,  Keeller,  conscious  of  his  integrity,  put 
his  character  in  issue,  and  having  sojourned  a  season  in 
Eagle  Pass,  proved  by  two  majors  that,  according  to  the 
standard  there,  his  character  for  honesty  was  very  good. 
The  State,  however,  rebutted  the  majors  with  a  citizen 
of  Friotown,  according  to  whom  it  was  bad  there.  The 
verdict  was:  ‘We,  the  jury,  find  the  defendant  guilty, 
and  assess  his  punishment  at  two  years  in  the  penty.’  ” 
The  judgment  thereon  was  reversed  ;  what  a  “  penty” 
might  be,  the  court  did  not  cudgel  its  brains  to  discover. 

§  757.  Newspaper  Law  Reports — Punch. 

The  London  Punch,  in  1877,  travestied  a  discursive 
chief  baron  by  reporting  that  in  Brown  v.  Jones,  an  ac¬ 
tion  for  money  lent  upon  a  bill  of  exchange,  he  told  the 
jury  that  to  the  far-seeing  cruelty  of  Prince  Bismarck, 
France  owed  her  present  position.  He  looked  also  with 
alarm  at  the  warlike  preparations  reported  to  be  making 
in  Italy.  Did  she  wish  to  attack  the  Turks?  Was  she 
playing  into  the  hands  of  the  Russians  ?  These  questions 
he  should  not  leave  to  the  jury.  He  thought  it  his  duty 
as  chief  baron  to  rule  that  the  Italians  were  decidedly 
wrong.  But  he  thought  it  his  duty  to  warn  the  jury 
that  unless  Premier  Beaconsfield  walked  in  the  ways 
of  the  late  Lord  Palmerston,  England’s  prosperity  might 
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become  a  thing  of  the  past.  Finally,  he  directed  the 
jury  to  find  against  the  Russians  generally,  and  in  the 
case  at  bar  give  the  plaintiff  the  money  that  was  plainly 
due  to  him.  “  The  jury  (having  been  awakened  by  the 
usher)  immediately  found  a  verdict  for  the  plaintiff.” 

§  758.  Report  of  Jones’ Dilemma. 

Here  is  a  “journalistic”  report  of  an  English  case  in 
1876,  a  prosecution  for  indecent  exposure  :  ‘“Be  decent 
first  and  heroic  if  there  he  time  to  dress  yourself.’  That 
is  the  decision  of  the  staid  old  magistrates  at  Wood- 
bridge.  Jones  was  plying  a  towel  in  a  bathing  machine 
at  Felixstowe,  one  morning  after  a  bath,  when  he  heard 
shouts  for  a  boat-hook  from  a  house  not  far  off.  Jones 
fancied  that  somebody  was  drowning,  and  being  a  good- 
natured  soul  and  an  expert  swimmer,  he  ran  along  the 
shore  for  about  a  quarter  of  a  minute,  and  plunged  into 
the  breakers  to  rescue — a  bathing  suit,  which,  being  some¬ 
what  inflated,  resembled  a  helpless  and  corpulent  fellow 
creature.  Now  Jones,  in  his  reckless  zeal  to  save  human 
life,  had  been  so  indiscreet  as  to  leave  his  clothes,  his 
bathing  dress,  even  his  towel  behind  him,  and  his  chagrin 
at  finding  the  clothes  with  nothing  bat  air  inside  so  over¬ 
powered  him  that  he  lost  his  head,  and  instead  of  putting 
on  the  floating  suit,  he  tucked  it  under  his  arm  and  swam 
back  to  his  own  toweling.  Unfortunately,  a  London  at¬ 
torney  was  on  the  ground  with  his  wife  and  family,  and 
they  were  dreadfully  shocked.  Was  there  not  an  act 
of  Parliament  to  protect  the  public  against  such  indecent 
exhibitions  ?  Well  there  was.  The  magistrates  could 
not  fine  him  on  conviction,  but  would  have  been  com¬ 
pelled  to  send  him  to  prison.  Jones  seemed  to  be  a  well- 
meaning  fellow,  and  mercy  should  season  justice  ;  they 
directed  him  to  subscribe  £5  to  the  Suffolk  Hospital. 
This  he  refused  to  do,  and  the  case  is  now  in  the  courts. 
Poor  Jones  !  he  may  as  well  let  the  next  man  drown.” 
The  reporter,  in  vouchsafing  nothing  of  the  cross-exam¬ 
ination  upon  one’s  swimming  with  a  suit  “tucked  under 
Jhis  arm,”  is  as  oblivious  as  was  “poor  Jones  ”  himself. 
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Nor  does  he  tell  us  whether  Reed’s  case  of  1867  1  was  cited 
to  show  that  usage  to  bathe  at  a  place  affords  no  excuse 
for  accidental  nudity. 

§  759.  Report  of  Patti-Caux  Divorce. 

Here  is  a  “  journalistic  ”  report,  in  1887,  of  the  divorce 
suit  of  Adelina  Patti,  who  had  married  the  Marquis  de 
Caux  in  1868:  “An  eminent  female  singer  became 
enamored  of  the  title  of  a  marquis,  and  he  at  the  same 
time  fell  in  love  with  the  income  derived  by  her  from  the 
exercise  of  her  musical  talents.  The  first  result  was 
marriage  between  the  two,  and  the  second,  domestic 
quarrels  ;  and  these  culminated  in  an  action  for  divorce. 
The  parties  being  socially  and  otherwise  well  known, 
developments  of  the  suit  created  a  first-class  scandal,  and 
the  suit  itself  became  of  more  moment  in  the  popular 
mind  than  if  the  jurisprudence  of  a  nation  or  of  the 
world  was  to  be  materially  affected  thereby.  The 
journals  of  Europe  have  been  filled  with  the  details  of 
the  family  bickerings  and  the  mutual  infidelities  ;  and 
it  only  needed  the  implication  of  a  clergyman  to  make 
the  cause  the  most  celebrated  social  event  of  the  age. 
We  had  nearly  forgotten  to  say  that  a  divorce  was 
granted.  ” 

In  case  the  Pollard-Breckinridge  suit  be  appealed, 
there  will  be  one  compensating  circumstance  to  the  pro¬ 
fession  ;  our  brothers  Mackey  and  Tucker  will  give  us 
something  more  sensible  than  the  “journalistic”  stuff 
we  have  been  having  thereon. 

§  760.  Report  of  Belt-Lawes  Sculpture  Suit. 

According  to  an  American  journal’s  report  of  an 
English  case  in  1882  :  “  In  the  libel  case  of  Sculptor  Belt 
against  Vanity  Pair  Lawes,  a  witness,  Walker,  appears 
to  be  a  gifted  man,  physically— a  sort  of  Janus-states- 
man,  for  he  stood  to  Belt  both  for  Mr.  Disraeli  and  Mr. 
Gladstone.  Mrs.  Nicliolls  testified  that  Belt  ‘  executed 
my  bust  nobody  else  touched  the  clay,  except  that  the 
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butler  kept  it  wet.’  So  the  chief  office  of  butlers  is  to 
moisten  the  clay.  .  .  .  The  Lord  Mayor  had  sat  to  Belt, 
and  when  asked  if  he  considered  the  bust  a  good  like¬ 
ness,  answered  :  ‘You  know  what  the  Scripture  says — a 
man  looks  in  the  glass  and  goes  away  and  knows  not 
what  he  is  like — so  I  cannot  give  an  opinion.’  ” 

§761.  Herald’s  Report  of  Collision  Suit. 

Here  is  the  way  the  New  York  Herald  once  reported 
a  suit  : 1  “On  the  1 9  th  of  December,  1870,  Anthony  Brock 
and  the  plaintiff,  both  colored  men,  undertook  to  drive  a 
wagon  acress  the  defendants’  track  at  61tli  Street  and 
Fourth  Avenue.  A  down  express  train  interfered  with 
their  purpose,  Brock  was  picked  up  dead  ;  Brown  was 
picked  up  insensible,  with  a  collar-bone  broken  and  other 
injuries  ;  the  horse  was  liors  chi  combat,  and  the  vehicle 
was  available  for  no  other  purpose  than  as  fragments  of 
old  iron  and  kindling  wood.  The  widow  of  Brock  has 
instituted  suit  against  the  railroad  company  for  dam¬ 
ages  on  her  own  account.  The  plaintiff  brought  the 
present  suit  for  speculative  damages  on  his  own  ac¬ 
count.” 

§  762.  One  Better. 

The  following  newspaper  report  is  either  generic  or 
sui  generis : 

‘  ‘  Man’s  back  across  track  ; 

Engine  roars  ;  man  snores  ; 

Engine  rushed  ;  man  squshed  ; 

Widow  snorts  ;  seeks  courts  ; 

Lawyer  weeps  ;  jury  sleeps  ; 

Judge  charges  ;  heavy  largess  ; 

Jury  hollers  $5000.’' 

§  763.  Oregon  Style— N.  Y.  World’s  Hibernicism— Police 
Gazette  Style. 

Here  is  the  way  an  Oregon  paper  reported  a  case  in 
1872  :  “  John  B.  Peak  ran  off  with  a  Benton  County  girl 
and  married  her,  for  which  he  was  prosecuted  in  the  Oil  - 

1  Brown  v.  N.  Y.  &  N.  Haven  R.  Co. 
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cuit  Court  at  Cornwallis  last  week  ;  but  the  jury  got 
sight  of  the  pretty  wife  whom  he  got  by  the  operation, 
and  unanimously  voted  that  they  would  have  done  it 
too.” 

The  New  Y ork  World  once  announced  with  great  grav¬ 
ity  that  “the  British  House  of  Lords  has  decided  that  a 
man  cannot  marry  his  widow’s  sister.”  It  omitted  to  add 
that  in  heaven — and  possibly  in  hell — there  is  no  marrying. 

A  recent  sport  paper  had  a  full-page  illustration  of  a 
court  scene  alleged  to  have  occurred  in  trial  of  a  suit,1  by  a 
ballet-girl  to  recover  of  her  employer  for  an  injury  to 
her  ankle  from  her  falling  into  a  trap  negligently  left 
open.  The  result  of  the  trial  was  a  transfer  to  the  Com¬ 
mon  Pleas  Court  “on  a  technicality.”  This  is  about  all 
the  reporter  vouchsafes  us  on  the  quasi  useful  side.  On 
the  spicy  side  of  his  business,  lie  serves  up  nearly  a  col¬ 
umn  of  diffuse  and  repetitious  loafer’s  dish,  of  which, 
the  following  is  a  sample  :  “  ‘  My  ankle  was  terribly  hurt!  ’ 
she  exclaimed,  drawing  her  dear  little  eyebrows  sharply 
together,  and  looking  to  Justice  Goldfogle  for  sympathy. 
‘Why,  just  look  here  !  ’  and  she  stooped  down  and  raised 
her  skirts.  Pouf  !  A  flash  of  white,  a  furious  frou-frou, 
of  dainty  laces,  a  gleam  of  blue  silk,  and  then — and 
then — Justice  Goldfogle  blushed.  ‘  Never  mind  !  Miss 
Dignam  !  ’  cried  her  lawyer,  noting  the  consternation  of 
the  court,  and  the  consuming  curiosity  of  the  court-room. 
The  pretty  girl  dropped  her  skirts.” 

§  764.  New  Jersey  Flippancy. 

An  illustration  of  one  kind  of  newspaper  reports  of  law 
proceedings  was  afforded  by  that  of  the  trial  of  Botts  in 
1871  for  the  murder  of  “  Pet  Halstead.”  The  reporter 
speaks  of  Mr.  Spencer,  a  popular  New  Jersey  lawyer,  who 
is  cross-examining  a  witness,  as  “Charley”;  and  tells 
of  the  examination: — “  (Charley)  :  ‘  You  saw  them  grap¬ 
pling  ?  ’  (Witness) :  ‘  I  did.’  (Charley) :  ‘You  didn’t  see 
the  pistol  cocked  ?  ’  (Witness) :  ‘  I  didn’t  say  that  I  didn’t.’ 
(Charley  with  a  keen  glance  at  the  jury)  :  ‘  If  the  pistol 

1  Dignam  v.  Rosenfelcl,  Nat.  Pol.  Gaz.,  Feb.  23,  1895. 
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had  been  pointed  at  the  ceiling  and  discharged,  would  the 
ball  have  penetrated  Halstead's  epiglottis,  and  lodged  in 
the  left  lobe  of  the  brain  ?  ’  (Witness):  ‘  I  can’t  say  that  it 
would.’  (Charley):  ‘  If  it  had  been  leveled  at  right  angles 
to  the  front  door-plate,  it  would  have  entered  the  right 
auricular  and  come  out  behind  the  carotid  artery, 
wouldn't  it?’  (Witness):  ‘I  don’t  know.’  (Charley,  look¬ 
ing  very  bilious  and  working  his  jaws  sardonically)  : 
‘You  don't  know  ?  Very  well,  then,  I'll  put  the  question 
differently.  The  prisoner  might  have  taken  aim  for  the 
diaphragm,  and  fired,  might  he  not  ?’  Witness  (with  a 
ghostly  smile )  :  ‘I  suppose  he  might,  if  he  knew  where 
the  diaphragm  was.’  ” 

The  reporter  adds  :  “And  amid  the  audible  misunder¬ 
standing  on  the  part  of  the  spectators  of  what  was  due  to 
the  dignity  of  the  court,  which  this  answer  created,  Charley 
wiped  the  perspiration  from  his  brow,  and  scowled  darkly 
at  the  firmament  of  New  Jersey  through  the  windows  of 
the  court-room.”  But  he  does  not  condescend  to  explain 
whether  he  means  by  this  that  the  strain  caused  “  Char¬ 
ley  ”  to  “  see  stars.” 

§  765.  Albany  Times’  Narration  of  Bull  Suit  anent  a  “  great 
p — — m — -  Firm.” 

Following  is  the  way  the  Albany  Times  reported  a  sup¬ 
posed  litigation  in  1888  : — “  Some  time  ago  we  recorded  a 
legal  case  in  the  hands  of  Justice  Rusbottom  in  Greene 
County,  wherein  a  young  Mr.  Jonas  Bench  had  charged 
Farmer  Clutterbuck  with  assaulting  him,  and  the  farmer 
had  made  a  counter-charge  against  Bench  of  trespass. 
The  facts  were  that  Bench,  while  flirting  on  the  fence 
with  Miss  Clutterbuck,  had  been  lifted  over  the  .fence  by 
a  stray  bull,  and  falling  in  Mr.  Clutterbuck’s  yard,  that 
gentleman  had  kicked  him.  Justice  Rusbottom,  with 
the  uncommon  quality  of  equity  which  we  have  noticed 
as  distinguishing  him,  had  informally  squelched  both 
complaints,  with  the  advice  to  young  Mr.  Bench,  to  leave 
Miss  Clutterbuck  alone.  The  astonishing  information 
now  comes  that  Mr.  Bench  has  eloped  with  Miss  Clutter- 
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buck,  and  the  happy  pair,  after  a  week  of  the  usual 
bridal  bliss,  have  returned  to  the  old  homestead,  been 
forgiven  by  the  father,  and  only  await  the  expiration 
of  the  regular  summer  season  to  take  up  their  residence 
in  the  palatial  mansion  of  Mr.  Bench,  who  proves  to  be 
the  junior  proprietor  of  the  great  patent  medicine  firm  of 
Bench  and  Son  in  Brooklyn,  with  at  least  a  million  dol¬ 
lars  in  his  own  right. 

“  As  Justice  Rusbottom  writes  us  :  ‘  It  is  seldom  in  all 
my  long  career  of  integrity  on  the  bench,  that  I  have  been 
instrumental  in  my  humble  way,  and  by  means  solely  of 
my  clearness  of  perception,  to  convey  so  much  happiness 
to  those  brought  before  me  as  in  the  two  cases  of  Bench 
v.  Clutterbuck  and  Clutterbuck  v.  Bench.  I  hope  to  be 
preserved  for  many  years  to  serve  my  fellow-beings  so 
well.’  ‘I  told  you  in  my  last,’  adds  the  conscientious 
judge,  ‘  that  the  bull  which  tossed  Mr.  Bench  was  my 
own  bull,  and  that  when  he  wanted  authority  to  ascer¬ 
tain  the  ownership  of  the  bull,  in  order  to  proceed  to  a 
suit  for  damages,  I  refused  to  encourage  him,  as  it  would 
not  be  right  for  me  to  take  judicial  action  in  a  case  where 
I  was  personally  interested.  That  matter  has  now  been 
settled.  Mr.  Bench  discovered  it  was  my  bull,  and  he 
came  to  me  with  his  blushing  bride  on  his  arm  and  with¬ 
drew  all  intentions  of  prosecuting  the  damage  suit  any 
further,  because  of  the  excellent  advice  I  had  given.  So 
you  see  again,  Mr.  Editor,  that  virtue  is  its  own  reward, 
even  if  you  never  get  any  better  one.’”  The  reader 
needs  no  index  to  the  humor  of  the  travesty  on  patent 
medicine  advertising,  after  the  patronizing  egotism  of 
the  advice  that  was  trampled  on. 

§  766.  Albany  Law  Journal,  Facilis  Princeps. 

A  noteworthy  exception  to  the  average  “  journal¬ 
istic  ”  report  of  a  case  is  the  admirably  discriminating 
and  fearless  editorial  comment  of  some  law  journals  ; 
e.  g.,  that  of  the  Albany  Law  Journal  in  1883,  on  the 
acquittal  of  Dorsey  and  other  Star-Route  conspirators.1 

*27  Alb.  L.  J.  481. 
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The  same  law  journal  in  1881,  in  introducing  an 
editorial  note,  stated  a  case  as  follows :  “  Down  in 
Brooklyn  it  has  just  been  decided  by  the  side  judges, 
overruling  the  principal  magistrate,  that  it  costs  only 
$250  for  a  pot-house  politician  and  ex-prizefighter  to 
heat  an  ex- judge  almost  to  death  for  calling  him  by  his 
right  names  in  political  discussion.”  Here  is  its  witty 
note  of  a  new  York  trial  in  1881 :  “  Messrs.  Sullivan  and 
Greenfield,  the  pugilists,  have  triumphed  over  those 
craven  spirits  who  would  fain  keep  the  peace.  The  jury 
have  found  that  their  fisticuffs  were  quite  harmless — • 
nothing  like  a  ‘contention  or  fight.’  To  be  sure, 
Professor  Greenfield  lost  a  little  blood,  but  he  said  it  was 
due  to  his  own  carelessness — running  his  eye  against 
Professor  Sullivan's  hand — and  it  satisfactorily  appeared 
that  if  he  was  guilty  of  any  offense  it  was  that  of  em¬ 
bracery.  4  Hugging  ’  is  a  very  serious  offense  among 
English  barristers,  but  it  does  not  count  among  men  of 
science.”  1 


§  767.  Rhymed  Reports — Shodwell-St.  John. 

The  following  is  said  to  be  the  report  of  the  judg¬ 
ment  in  an  old  English  case  : 2 — 


‘  ‘  A  woman  having  a  settlement 
Married  a  man  with  none ; 

The  question  is,  he  being  dead 
If  that  she  had  is  gone  ? 

Quoth  Sir  John  Pratt,  ‘  Her  settlement 
Suspended  did  remain, 

Living  the  husband ;  but  him  dead, 

It  doth  revive  again.’  ” 

§  768.  Ware’s  Report  of  Lewis’  Case. 

In  State  v.  Lewis,  19  Kan.  260,  at  page  266,  reporter 
Webb  has  a  valuable  foot-note,  embodying  one  of  the 
most  witty  pieces  of  American  humor  extant.  It  is  a 
rhymed  report  of  the  case,  by  Eugene  F.  Ware,  and 

130  Alb.  L.  J.  502. 

2Shodwell  Par.  v.  St.  John’s  Par.,  10  Alb.  L.  J.  174. 
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originally  appeared  in  the  Fort  Scott  Daily  Monitor  of 
March  10,  1878.  It  is  as  follows 


In  the  Supreme  Court,  State  of  Kansas. 

George  Lewis,  Appellant,  ads.  The  State  of  Kansas,  Appellee. 

Appeal  from  Atchison  County. 

,  Syllabus. 

Law—Paiv ;  Guilt— Wilt.  When  upon  thy  frame  the  law— places  its  majestic 
paw— though  in  innocence  or  guilt— thou  art  then  required  to  wilt. 


Statement  of  Case  by  Reporter  : 

This  defendant,  while  at  large, 

Was  arrested  on  a  charge 
Of  burglarious  intent, 

And  direct  to  jail  he  went. 

But  he  somehow  felt  misused, 

And  through  prison  walls  he  oozed, 
And  in  some  unheard-of  shape 
He  effected  his  escape. 

Mark  you  now  :  Again  the  law 
On  defendant  placed  its  paw, 

Like  a  hand  of  iron  mail, 

And  resocked  him  into  jail — 

Which  said  jail,  while  so  corraled, 

He  by  sockage-tenure  held. 

Then  the  court  met,  and  they  tried 
Lewis  up  and  down  each  side, 

On  the  good  old-fashioned  plan  ; 

But  the  jury  cleared  the  man. 

Now,  you  think  that  this  strange  case 
Ends  at  just  about  this  place. 

Nay,  not  so.  Again  the  law 
On  defendant  placed  its  paw— 

This  time  takes  him  round  the  cape 
For  effecting  an  escape  ; 

He  unable  to  give  bail, 

Goes  reluctantly  to  jail. 

Lewis,  tried  for  this  last  act, 

Makes  a  special  plea  of  fact : 
“Wrongly  did  they  me  arrest, 

As  my  trial  did  attest, 

And  while  rightfully  at  large, 

Taken  on  a  wrongful  charge, 

I  took  back  from  them  v/hat  they 
From  me  wrongly  took  away.” 

When  this  special  plea  was  heard, 
Thereupon  The  State  demurred. 


Back  to  jail  did  Lewis  go, 

But  as  liberty  was  dear, 

He  appeals,  and  now  is  here 
To  reverse  the  j  udge  below. 

The  opinion  will  contain 

All  the  statements  that  remain. 

Argument ,  and  Brief  of  Appellant : 

As  a  matter,  sir,  of  fact, 

Who  was  injured  by  our  act, 

Any  property  or  man  ? 

Point  it  out,  sir,  if  you  can. 

Can  you  seize  us  when  at  large 
On  a  baseless,  trumped-up  charge  ; 
And  if  we  escape,  then  say 
It  is  crime  to  get  away, 

When  we  rightfully  regained 
What  was  wrongfully  obtained  ? 

Please  the  court,  sir,  what  is  crime  ? 
What  is  right,  and  what  is  wrong  ? 
Is  our  freedom  but  a  song, 

Or  the  subject  of  a  rhyme  ? 

Argument ,  and  Brief  of  Attorney  for  the 
State  : 

When  The  State  that  is  to  say, 

We  take  liberty  away  ; 

When  the  padlock  and  the  hasp 
Leaves  one  helpless  in  our  grasp 
It’s  unlawful  then  that  he 
Even  dreams  of  liberty — 

Wicked  dreams  that  may  in  time 
Grow  and  ripen  into  crime — 

Crime  of  dark  and  damning  shape  ; 
Then,  if  he  perchance  escape 
Evermore  remorse  will  roll 
O’er  this  shattered,  sin-sick  soul. 

Please  the  court,  sir,  how  can  we 
Manage  people  who  get  free  1 


The  defendant  then  was  pained  Reply  of  Appellant : 

When  the  court  was  heard  to  say,  Please  the  court,  sir,  if  it’s  sin. 

In  a  cold  impassive  way,  Where  does  turpitude  begin  ? 

“  The  demurrer  is  sustained.’ 
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Opinion  of  the  Court.  Per  Curiam  : 
We-don’t-make-law.  We  are  bound 
To  interpret  it  as  found. 


Let  the  judgmeut  be  sustained  ; 
All  the  justices  concur. 


Error  in  the  court  below, 
And  we  nothing  can  infer  ; 


The  defendant  broke  away  ; 
When  arrested,  he  should  stay. 


(Note  by  the  Reporter  :) 

Of  the  sheriff,  rise  and  sing, 

“  Glory  to  our  earthly  king  1  ” 


This  appeal  can't  be  maintained, 
For  the  record  does  not  show 


E.  F.  W. 


§  769.  Escape  Cases  Prose  Reported. 

This  reminds  of  the  New  York  case  of  Tom  Hag¬ 
gerty,1  who,  in  1S68,  for  robbing  Sylvanus  Germain,  had 
been  sentenced  to  Clinton  prison  for  three  years,  and  in 
1869  escaped.  In  1872,  he  was  arrested  for  burglary  in 
Shields’  store  in  Albany.  District- Attorney  Moak  moved 
that  he  be  returned  to  prison  to  serve  the  remain- 
ing  time.  His  counsel,  Messrs.  Clute  and  Hunger- 
ford,  contended  that  this  could  not  be  granted  because 
the  three  years  had  now  expired.  But  their  objection 
was  overruled.2 

§  770.  Judicial  Rhymed  Report. 

In  Western  New  York,  upon  exchange  of  a  farm  for 
a  store  and  lot,  both  parties  set  up  fraud.  The  facetious 
judge  decided  and  reported  in  manner  following  : — 

“  The  action’s  this:  two  jockies  by  mere  lying 

Swap  horses,  and  each  rascal  cheats  his  brother; 

One  sues  for  fraud,  but  number  two  replying, 

By  counter-claim  makes  answer  ‘  You’re  another.’ 

’Tis  dog  eat  dog.  Great  judges  differ  trying 
Whether  one  suit  or  two  shall  end  the  bother; 

The  knaves  cut  one  another’s  throats.  .Decreed, 

One  funeral’s  all  that  both  the  corpses  need.” 

§771.  Martin  on  Carlton-Hescox. 

The  following  extract  is  from  a  facetious  report  in 
old  ballad  style,  by  Austin  A.  Martin,3  of  a  Massachusetts 
case  in  1871. 4 

1  Alb.  Argus,  Mch.  14,  1872. 

2  Compare  Dolan’s  Case.  101  Mass.  219.  Also  the  case  of  Brown’s  es¬ 
cape  from  Bermuda  injustice  in  1876,  14  Alb.  L.  J.  381.  Further  as  to 
the  crime  of  escape,  and  one’s  inability  meanwhile  to  appeal,  see  Smith 
v.  U.  S.,  People  v.  Redinger,  etc.,  §  1218. 

3 1  Gr.  Bag,  97.  4  Carlton  v.  Hescox,  10  Mass.  410. 


620 


LEADING  IN  LAW,  ETC. 


Chap.  XI. 


“  It  is  a  sheriff’s  deputy, 

And  he  stoppeth  one  so  free ; 

‘  By  Cock  and  Pye  and  the  Foul  Fiend ! 

Now  wherefore  stop’st  thou  me?  ’ 

“  ‘  I  stop  thee  at  brave  Carlton’s  suit 
Who’s  furnished  grain  and  hay 
Unto  thy  gallant  four-foot  brute, 

Who  ate  and  ne’er  said  neigh.  .  .  .”i 

‘  ‘  Such  monstrous  weight  of  provender 
Defendant  Hescox  swore, 

No  living  horse  or  hippogriff 
Had  eaten  e’er  before. 

“  And  to  sustain  this  goodly  plea, 

He  straight  a  witness  seeks, 

To  swear  what  common  horse  could  eat, 

In  eight  and  one-half  Aveeks. 

“  But  mark  the  niceties  of  law! 

Carlton  did  there  object, 

And  promptly  did  the  learned  judge 
The  evidence  reject. 

“  Defendant’s  Avas  no  common  horse, 

The  justice  did  explain; 

And  so  Avas  no  criterion 
Concerning  hay  and  grain. 

“  Whether  it  Avas  that  being  sick, 

He  ravenous  had  grown, 

Or  that  he  Avas  a  Pegasus, 

Is  not  quite  clearly  shoAvn.  .  .  .”2 

§  772.  Dana  on  the  Crinoline  Case. 

In  the  Green  Bag  for  September,  1893,  Francis  Dana 
gave  a  report  of  the  “  Crinoline  Case,” 3  wherein  after  his 
last  fight  was  done  the  counsel  for  the  railroad  moved  to 
have  a  new  trial — 

The  spicy  stanzas  as  to  the  proceedings  of  the  court  are  here 
omitted. 

2  The  remaining  six  stanzas  contain  some  racy  advice  to  lovers  of 
good  horses. 

3  Poulin  v.  Broadway  &  7th  Av.  R.  Co.,  61  N.  Y.  621 ;  34  N.  Y.  Su¬ 
perior,  296. 


A  citizen  and 
horse-owner  is 
stopped  by 
sheriff’s 
deputy. 


Who  serveth  a 
writ  upon  him. 


Defendant  is 
sore  angered 
and  amazed. 


He  endeavor- 
eth  to  put  in 
certain  evi¬ 
dence,  but  the 
judge  prevent¬ 
ed. 


And  giveth  his 
reasons  there¬ 
for. 
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“  Because  the  court  had  had  the  gall  to 
Charge  in  a  way  he  thought  there  was  no  call  to.  .  .  . 

“  Unconscious  of  the  danger  she  descended, 

hen  the  defendant’s  negligent  conductor, 

Ere  her  catabasis  was  fully  ended, 

Started  the  car, — the  nail  held  fast  and  chucked  her 
Heels  over  head  and  calling  on  her  gods, 

On  the  hard  road,  and  yanked  her  several  rods. 

“  Defendant's  counsel  asked  the  court  to  charge 
(His  mien  more  mandatory  was  than  prayerful) 

That  when  young  women  wore  their  skirts  so  large, 

They’d  got  to  get  around  uncommon  careful, 

Or  bear  the  damnum  (!)  consequent  on  wearing 

Things  that  scare  horses  and  set  men-folks  swearing.  .  .  . 

“  The  court,  however,  did  not  so  agree, 

But  urged  it  strongly  on  the  jury’s  sense, 

That  crinoline  and  hoops  are  not,  per  se, 

Proof  of  contributory  negligence; 

That  skirted  dames  shall  have  an  even  chance 
For  damages  with  them  that  dwell  in  p — ts.” 

§  773.  Popplestone  on  Smith-Mar  able. 

An  English  case  in  1843 1  lias  a  funny  rhymed  report 
by  John  Popplestone,2  ending  as  follows  : — 

“  Sir  Thomas’  answer:  ‘  Yes,  that’s  true 
Of  houses  let  unfurnished.  You 
Have  let  yours  furnished ;  which  implies 
The  house  you  let  is  fit  to  live  in, 

It  follows  that  who  lets  may  flit 
Whene’er  he  finds  the  place  unfit — 

From  vermin,  or  unpleasant  stinks 
Arising  from  defective  sinks, 

Or  what  not  for  him  to  reside  in  ’  .  .  . 

Smith  caught  the  five  express  repentant; 

And  judgment  followed  for  defendant.” 

§  774.  Frost-Knight. 

The  following  extract  is  from  the  same  writer’s  re- 

1  Smith  v.  Marable,  11  Mees.  &  W.  5. 

See  “  Lays  of  a  Limb  of  the  Law,”  quoted  in  1  Gr.  Bag,  65. 
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port  of  an  English  case  in  1872  Frost  v.  Knight,1  begin¬ 
ning  at  the  seventh  stanza  : — 

“  He  took  my  love,  nor  recked  the  cost. 

My  heart  was  warm  to  him,  my  Knight , 

He  took  away  the  warmth  and  light, 

And  left  me  an  unchanging  Frost. 

“  I  know  him  now.  I  never  knew 

Till  now  how  false  his  suit  could  be. 

He  says  he  ne’er  will  wed  with  me, 

And  shall  I  not  for  vengeance  sue  ? 

“  But  when  ?  ’Twas  when  his  father  died 
He  vowed  that  he  with  me  would  wed; 

I  would  his  father  now  were  dead, 

But  still  he  treads  the  hither  side. 

“And  must  I  wait  the  uncertain  day 
He  passes  from  our  moaning  shore  ? 

Or  may  I  sue  the  son  before  ? 

Counsel’s  opinion  is  I  may.  .  .  . 

“  Love  did  the  wrong  the  law  redressed; 

I  take  the  gold  the  jury  gave; 

No  more  the  love  he  vowed  I  crave, 

The  gold  I  have  methinks  is  best. 

“  This  truth  the  student  shall  recall, 

Who  reads  of  Angelina  Frost : 

‘  ’Tis  better  to  have  loved  and  lost 
Than  never  to  have  loved  at  all.’  ” 


1  Post,  §  1326. 
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CURIOUS  LAWS. 

§  775.  Legislation  Creature  of  Civilization — Hale  on  Changes. 

On  the  pages  of  a  statute  book  are  chiseled  as  indelibly 
as  on  the  frieze  of  the  Parthenon  the  episodes  of  a  nation’s 
history.  There  in  high  relief  they  stand  ;  those  evidences 
of  popular  struggle,  those  reminders  of  religious  rancor, 
those  memorials  of  abortive  attempts  to  curtail  private 
extravagance,  or  control  the  currents  of  commerce. 
Alike  the  footprints  of  superstition,  of  knavery  and  of 
gallantry  leave  their  tread  deeply  indented  in  the  high¬ 
way  of  legislation. 

Sir  Matthew  Hale  said  :  “  He  that  thinks  a  State  can 
he  exactly  steered  by  the  same  laws  in  every  kind  as  it 
was  two  or  three  hundred  years  ago,  may  as  well  imagine 
that  the  clothes  that  fitted  him  when  a  child  should 
serve  him  when  he  was  grown  a  man.  The  matter 
changeth,  the  custom,  the  contracts,  the  commerce,  the 
dispositions,  educations  and  tempers  of  men,  and  societies 
change  in  a  long  tract  of  time,  and  so  must  their  laws 
in  some  measure  be  changed,  or  they  will  not  be  useful 
for  their  state  and  condition ;  and  besides  all  this,  time 
is  the  wisest  thing  under  heaven.  ”  1 

§  776.  Story— “  Elastic  Power.” 

Still  more  neat  was  Judge  Joseph  Story’s  expression 
(in  his  address  at  the  Second  Harvard  Centennial  in 
1836)  :  “  Law  is  the  great  elastic  power  which  pervades 
and  embraces  every  human  relation.  ”  Hooker’s  euphony 
thereon  is  familiar  :  “Her  seat  is  the  bosom  of  God,  her 
voice  the  harmony  of  the  world.”  To  vary  this  tune 

1  Hargr.  Law  Tracts. 
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with  a  bit  of  discord,  may  be  quoted  the  saying  of  Sir 
Henry  Finch  :  ‘  ‘  The  sparks  of  all  sciences  in  the  world 
are  raked  up  in  the  ashes  of  the  law.” 

Yet  in  modern  arbitration,  legislation,  adaptation, 
fraternization,  we  may  mark  enough  of  progress  in 
humanization  somehow  to  suggest  Dryden’s  thought  in 
“  St.  Cecilia’s  Day  ”  : — 

‘  ‘  From  harmony  to  harmony 
Through  all  the  compass  notes  it  ran, 

The  diapason  closing  full  in  Man.” 

§  777.  Holmes  on  Development. 

As  Judge  Holmes  remarked  in  his  first  Lowell  Institute 
lecture  on  the  Common  Law,  “the  law  embodies  the 
story  of  a  nation’s  development  through  many  centuries  ; 
and  it  cannot  be  dealt  with  as  if  it  contained  only  the 
axioms  and  corollaries  of  a  book  of  mathematics.  ...  I 
shall  use  the  history  of  our  law  so  far  as  it  is  necessary 
to  explain  a  conception  or  to  interpret  a  rule,  but  no 
further.  .  .  .  The  customs,  beliefs  or  needs  of  a  primitive 
time  establish  a  rule  or  formula.  In  the  course  of  centu¬ 
ries  the  custom,  belief  or  necessity  disappears,  but  the 
rule  remains.” 

§  778.  Earliest  English  Laws— Magna  Charta. 

It  seems  that  the  first  book  of  English  law  known  to 
have  been  printed  was  an  abridgment  of  the  ancient  law 
in  Norman  French,  by  Nicholas  Statham,  Baron  of  the 
Exchequer,  in  1468. 1 

The  preamble  of  King  John’s  Magna  Charta  informs 
us  that  it  was  granted  out  of  the  fullness  of  his  good 
will,  impelled  by  a  zeal  for  the  safety  of  his  own  soul, 
and  of  those  of  his  predecessors  and  successors.  Some 
idea  of  its  minuteness  and  comprehensiveness  may  be 
gleaned  from  its  34th  clause:  “Noman  shall  be  taken 
or  imprisoned  upon  the  appeal  of  a  woman  for  the  death 
of  any  other  than  her  husband.” 

LSee  Judge  R.  S.  Taft’s  paper  before  the  Vermont  Bar  Association 
in  1885,  34  Alb.  L.  J.  361. 
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§  779.  Minutiae— Sumptuary  Laws. 

So  also,  the  Parliament,  like  the  elephant’s  trunk, 
was  able  to  deal  with  the  smallest  as  well  as  the  greatest 
matters.  The  enactments  for  the  regulation  of  diet  and 
costume  strike  us  of  this  age  (who  leave  such  matters  to 
local  municipal  councils)  as  both  amazing  and  amusing. 
By  the  statute  5th  Edw.  IV.  c.  3,  every  Irishman  dwelling 
among  Englishmen  in  Dublin,  Meath  and  Kildare,  was 
required  to  go  in  apparel  like  unto  Englishmen,  shave 
his  beard  above  his  mouth,  and  take  an  English  surname. 
A  statute  of  51st  Henry  III.  enacted  that  “when  a 
quarter  of  wheat  is  sold  for  a  shilling,  and  a  quarter  of 
barley  for  two  shillings,  then  brewers  in  cities  shall  sell 
two  gallons  of  ale  for  a  penny,”  etc. 

The  English  law  makers  of  1483  were  not  very  de¬ 
mocratic.  The  statute  22d  Edw.  IV.  c.  1,  commanded  : 
“No  servant  of  husbandry  or  common  laborer  shall  wear 
in  their  clothing  any  cloth,  whereof  the  broad  yard  shall 
pass  the  price  of  two  shillings ;  nor  shall  suffer  their 
wives  to  wear  any  kerchief  whose  price  exceedeth  twenty 
pence.  And  no  manner  of  person  under  the  estate  of  a 
lord  shall  wear  any  gown  or  mantel,  unless  it  be  of  such 
length  that  he,  being  upright,  it  shall  cover  his  buttocks, 
upon  peril  to  forfeit  twenty  shillings.”  Here  was  a  pre¬ 
cedent  for  the  anti- crinoline  bill,  in  1892  introduced  into 
the  Minnesota  legislature. 

Boston,  Mass.,  as  late  as  1788,  had  a  town  law  pro¬ 
hibiting  scarfs,  gloves,  rings,  wine,  rum,  or  other  spiri¬ 
tuous  liquors  at  a  funeral,  under  a  penalty  of  twenty 
shillings. 1 

§  780.  Obsequious  Statutory  Style. 

The  preamble  of  a  subsidy  granted  in  37  Henry  VIII. 
ambled  in  this  wise  :  ‘  ‘  Whereas,  we,  the  people  of  this 
realm,  so  live  under  his  Majestie’s  sure  protection  out  of 
all  fear  and  danger  as  if  there  were  no  warre  at  all,  even 
as  small  fishes  of  the  sea,  in  the  most  tempestuous 
weather,  doe  lie  quietly  under  the  rock  or  hookside  and 

1  5  Gr.  Bag,  145. 
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are  not  moved  with  the  surges,  however  the  wind 
bloweth,”  etc. 

§  781.  Thirteenth  Century — Costs — Escape — Jews. 

The  “  statute  of  Marlbridge,”  passed  a.  d.  1267 
(named  for  the  place  where  Henry  III.  held  a  ‘‘parlia¬ 
ment  ”  in  that,  his  52d  year),  was  the  first  act  giving 
defendants  costs  in  cases  in  which  they  are  successful. 
Over  a  decade  later  the  statute  of  Gloucester  (6th  Edward 
I.,  a.  D.  1278)  gave  costs  to  plaintiffs. 

A  statute  of  Edward  II.  enacted  that  a  prisoner  who 
breaks  prison  is  guilty  of  felony  ;  but  if  the  prison  be  on 
fire,  this  is  not  so,  “for  he  is  not  to  be  hanged  because 
he  would  not  stay  to  be  burnt.”  By  a  statute  temp. 
Edward  III.,  a  “  burgher  that  buyeth  flesh  of  Jews  and 
selleth  the  same  to  Christians,  after  he  be  convict  there¬ 
of  the  first  time,  he  shall  be  grievously  amerced  ;  the 
second  time,  he  shall  suffer  judgment  of  the  pillory  ;  the 
third  time,  he  shall  be  imprisoned  and  make  fine  ;  and 
the  fourth  time,”  —  (horror  of  horrors  !)  —  “  he  shall 
abjure  the  town.” 

§  782.  Licensing  Tramps — Welsh  Cats. 

A  statute  of  22d  Henry  VIII.  authorized  the  licens¬ 
ing  of  aged  and  impotent  persons  to  beg.  But  it  enacted 
that  without  a  license  “a  valiant  beggar  or  sturdy 
vagabond  shall  at  the  first  time  be  whipped,  and  if  he 
continues  his  roguish  life,  he  shall  have  the  upper  part 
of  the  gristle  of  his  right  ear  cut  off  ;”  if  then  he  con¬ 
tinues,  etc.,  “  lie  shall  be  adjudged  and  executed  as  a 
felon.” 

The  Welsh  appear  to  have  had  a  certain  regard  for 
felines.  The  Dimetian  Code  declared  :  “  Whosoever  shall 
sell  a  cat  shall  answer  for  her  not  going  a-caterwauling 
every  moon.” 

§  783.  “  Physiek  ”  by  Sorcery. 

A  statute,  temp.  Hen.  VIII.,  had  this  preamble  : 
“Forasmuch  as  the  science  and  cunning  of  physiek  and 
surgery  is  daily  within  this  realm  practised  by  a  great 


Chap.  XII. 


CURIOUS  LAWS. 


Gl>7 


multitude  of  ignorant  persons,  of  whom  the  greater  part 
have  no  insight  in  the  same,  nor  in  any  other  kind  of 
learning  ;  so  far  forth  that  common  artificers  and  women 
boldly  and  accustomably  take  upon  them  great  cures 
in  which  they  partly  use  sorcery  and  witchcraft,” 
etc.,  etc. 

Women  curing  by  witchcraft  !  Ough  ! 

The  statute  33d  Henry  VIII.  declared  :  “It  shall  be 
felony  to  practice,  or  cause  to  be  practiced  conjuration, 
witchcraft,  enchantment  or  sorcery,  to  get  money  or  to 
consume  any  person  in  his  body,  members  or  goods  ;  or 
to  provoke  any  person  to  unlawful  love  ;  or  to  declare 
where  stolen  goods  be,”  etc.  We  smile  at  the  super¬ 
stitiousness  of  that  period  ;  yet  now-a-days  astrologers 
find  that  it  pays  to  advertise,  and  no  law  prohibits  it. 

§  784.  “  Bolstered  Hips  ” — Decoying  to  Marry. 

A  law  journal  in  1875  1  said  that  “  it  is  stated  ”  (not 
saying  by  whom)  that  in  England  centuries  ago  there 
was  a  statute  that :  “All  women,  whether  virgins,  wives 
or  widows,  that  shall  seduce  or  decoy  into  matrimony 
any  of  his  Majesty’s  male  subjects,  by  scents,  cosmetics, 
artificial  teeth,  false  hair,  Spanish  wool,  iron  stays, 
hoops,  high-heeled  shoes  or  bolstered  hips,  shall  incur 
the  penalty  of  the  laws  enforced  against  witchcraft,  sor¬ 
cery  and  the  like,  and  the  marriage  upon  conviction  shall 
stand  null  and  void.” 


§  785.  Purveyors’  Extortions. 

The  old  English  purveyance  laws  are  now  little  else 
than  a  curiosity.  The  king’s  purveyors  were  wont  to  go 
into  the  markets,  and  claim  what  they  would,  at  prices 
fixed  by  themselves.  Sir  Francis  Bacon  told  James  I. 
that  the  purveyance  custom  was  the  most  heinous  abuse 
in  the  kingdom.  Finally,  for  extortion,  the  Star-Cham¬ 
ber  Court  sentenced  a  purveyor  to  stand  in  the  pillory  at 
Westminster  and  Cheapside,  and  three  market  towns  in 
Dorsetshire,  and  three  in  Somersetshire,  to  lose  an  ear  at 


1 11  Alb.  L.  J.  362. 
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Dorchester  and  another  at  Wells,  to  ride  on  a  horse 
with  his  face  to  the  tail,  to  pay  <£100  fine,  and  be  impris¬ 
oned  during  the  king’s  pleasure. 

§  786.  “  Ladee  shall  speak  ye  Man  ” — “  Widows  do  snap  up.” 

By  a  Scottish  act,  it  was  “  ordain  t  that  during  ye 
reign  of  her  maist  blessit  maiestie,  Margaret,  ilke  maiden 
ladee  of  baith  high  and  low  estait,  shall  hae  libertie  to- 
speak  ye  man  she  likes.  Gif  he  refuses  to  tak  her  to  bee 
his  wyf,  he  shale  be  mulct  in  the  sum  of  ane  hundredity 
pundis,  or  less  as  his  estait  may  bee,  except  and  alwais, 
gif  he  can  make  it  appearethat  he  is  betrotliit  to  another 
woman,  then  he  shall  bee  free.”  Then  and  there  im- 
pecuniosity  was  not  an  unmitigated  misfortune. 

An  English  law  of  1695  taxed  bachelors  and  widowers 
over  twenty-five  years  of  age  a  shilling  a  year  while 
remaining  unmarried  ;  a  marquis,  ten  pounds,  and  a 
duke,  twelve  and  a  half.  This  reminds  of  the  petition 
which  in  1133  a  lot  of  Charleston  maids  signed  and  pre¬ 
sented  to  Governor  Johnson  of  South  Carolina,  to  order 
that  “  no  widow  shall  presume  to  marry  any  young  man 
till  the  maids  are  provided  for,  or  else  to  pay  each  of  them 
a  fine  for  satisfaction  for  invading  our  liberties.  .  .  .  The 
widows,  by  their  forward  carriages,  do  snap  up  the  young- 
men  and  have  the  vanity  to  think  their  merits  beyond 
ours.” 

§  787.  Bess  to  be  Reputed  Virgin— King  “God’s  Lieutenant.” 

The  statute  23d  Elizabeth,  c.  2,  commanded  :  “If  any 
person  speak  any  false  or  slanderous  news  or  tales  against 
the  queen,  he  shall  have  both  his  ears  cut  off.  And  if 
any  person  shall  print  or  set  forth  any  book,  containing 
any  matter  to  the  deformation  of  the  queen,  or  by  pro¬ 
phesying,  conjuration,  etc.,  seek  to  know  how  long  the 
queen  shall  live,  he  shall  be  adjudged  a  felon.”  It  was 
“  big  lawful  ”  to  name  a  certain  commonwealth  “Vir- 
gin-ia.” 

In  the  Magdalen  college  case,1  temp.  Jac.  I., — which 
decided  that  general  words  in  a  statute  (18tli  Eliz.  c.  2), 

1 16  Ir.  L.  T.  144. 
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do  not  bar  the  king  of  any  prerogative,  or  right  title  or 
interest, — it  was  held  that  the  king,  being  God’s  lieuten¬ 
ant,  cannot  do  a  wrong.1  And  of  course, 

“  To  tell  the  whole  truth  of  a  Tudor  or  Stuart, 

’Twould  cost  you  your  head — if  you’d  no  black  or  blue  art.” 

§  788.  Drawing  and  Quartering. 

It  seems  incredible  that  until  1814,  the  law  of  Eng¬ 
land  required  that  every  person  convicted  of  treason 
be  drawn  on  a  hurdle,  and  hung,  but  not  until  he  was 
dead ;  that  he  be  cut  down  alive,  six  turns  of  the  rope 
being  the  period  allowed  ;  that  his  heart  and  bowels  be 
taken  out  and  burnt  before  his  face  ;  that  he  be  beheaded 
and  quartered  and  his  quarters  publicly  exposed.  That 
was  the  sentence  against  Win.  Wallace,  Sir  Thomas 
More,  Sir  Walter  Raleigh,  the  Earl  of  Essex,  the  Earl  of 
Strafford,  Lord  Wm.  Russell  (son  of  the  fifth  Earl 
Russell),  Sir  Algernon  Sidney,  and  the  rebels  of  1714 
and  1745. 2  Such  was  the  alternative  presented  to  the 
signers  of  the  American  Declaration  of  Independence. 
The  authority  for  the  sentence  was,  according  to  Coke, 
the  Biblical  precedents  of  the  hanging  of  Bigtlian  and 
Teresh,  the  chamberlains  of  king  Aliasuerus,  the  draw¬ 
ing  of  Joab,  and  the  disemboweling  of  Judas.  In  case 
■of  prisoners  of  superior  rank,  it  is  now  the  practice  for 
her  very  gracious  Majesty  to  pardon  all  the  sentence 
except— the  beheading.  It  is  said  that  the  lmrdle-draw- 
ing  and  the  quartering  were  abolished  in  1870  by  a  bill 
introduced  by  Sir  Charles  Dilke. 

g  789.  Tardiness  of  Reform — Ancient  Lights. 

The  English  laws  against  witchcraft  were  not  repealed 
until  1736.  The  statute  allowing  a  prisoner  to  be  pressed 
to  death  for  refusing  to  plead  was  not  repealed  until 
1827.  The  statute  allowing  the  twelve  judges  to  be 
called  into  the  open  air  to  try  a  wager  of  battle  was  not 
repealed  until  1817. 3 

1  Coke’s  Rep.  Pt.  XI.  72.  2  See  post,  Chap.  XXX 

3  As  to  adultery  and  fornication  not  being  punishable,  see  post,  & 
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This  tardiness  in  reform  seems  almost  unaccountable 
in  view  of  the  facility  with  which  changes  might  be 
effected.  It  is  all  of  a  piece  with  John  Bull’s  clinging  to 
the  clumsy  “  £  s.d.,’>  in  preference  to  the  decimal  system  ; 
and  alas,  with  our  own  slavery  to  straight-crooked  ortho- 
kakograpliy. 

As  to  statutes  in  protection  of  human  life  (e.  g., 
against  mayhem,  prize-fighting,  dueling,  abortion,  at¬ 
tempts  at  suicide),  it  can  be  made  illegal  for  Sam  Patch 
to  jump  over  G-enessee  Falls,  or  for  Blondin  to  walk  on 
a  tight-rope  across  the  Niagara. 

American  civilization  rejects  the  English  doctrine  of 
ancient  lights.1 

§  790.  Scotch  Acts  Terse. 

In  another  respect  is  the  true  state  of  a  country  often 
delineated  in  its  legislative  enactments  passed  to  meet 
present  exigencies  and  repress  existing  evils,  and  free 
from  partisanship.  Observe  the  extreme  brevity  of 
ancient  Scotch  law.  evincing  that  Scotchmen  were  men 
of  few  words — men  fond  of  deeds  rather  than  words.  It 
is  refreshing  after  reading  a  complex  modern  act  of 
Parliament  to  turn  to  a  Scotch  act  of  Parliament,  of  the 
reign  of  their  James  I.,  which  pithily  enacts  that  ‘  ‘  nae 
mon  should  enter  any  place  where  there  is  hay  with 
a  candle,  unless  it  be  in  a  lantern.”  The  whole  of 
the  Scotch  acts  of  Parliament  passed  in  the  reign  of 
James  I.,  extending  over  thirteen  parliaments  and  133 
in  number,  were  comprehended  in  forty-six  pages  of  a 
small  duodecimo  volume,  much  less  bulky  than  the 
annual  mutiny  (or  army-regulation)  act  of  Victoria.2 

In  those  old  Scotch  laws  we  see  the  strong  stubborn 
character  of  the  ancient  Scot,  stern  in  his  patriotism  and 
ambitious  to  uphold  his  country  against  her  more  power¬ 
ful  neighbor  ;  e.  g.,  institution  of  schools  in  every  village. 
Daniel  0  Connell  once  asserted  in  Parliament  that  the 
old  Scotch  statutes  were  relics  of  barbarians,  and  not 
founded  on  right  reason  or  sound  policy.  Thereupon 

1  See  post,  §  1116. 


2  51  Leg.  Obs.  388. 
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arose  Mr.  Machonochie  (afterwards  Lord  Meadowbrook) 
and  begged  to  dispute  the  accuracy  of  the  Irish  gentle¬ 
man’s  assertion  ;  for  so  far  back  as  1125,  there  was  an 
act  passed  in  Scotland  against  the  importation  of  the 
Irish.  The  act  was  entitled  “Scotchmen  should  bring 
nae  mon  furtli  of  Ireland  without  ane  testimonial ;  ”  and 
it  was  explained  in  the  body  of  the  act  that  this  was 
not  enacted  “  to  break  the  ould  friendship  between  the 
people  of  Scotland  and  thelrishry  of  Ireland.” 

In  Scotland,  in  Mary  Stuart’s  reign,  play-acting  was 
discountenanced;  in  1555,  “it  is  statute  and  ordained 
that  in  all  times  cumming,  no  manner  of  person  be 
chosen  Robert  Hude,  Abbott  of  Unreason,  Queenis  of 
Maij,  nor  otherwise,  neither  in  Burgh  nor  to  landward 
.  .  .  the  chusers  of  sik  sal  tine  (lose)  their  freedom  for  the 
space  of  five  zeires.  ...” 

§  791.  Statute  of  Frauds— Justice  Quinn’s  View. 

In  the  29tli  year  of  Charles  II.,  England  passed  an 
act  for  the  prevention  of  frauds  and  perjuries.  A  similar 
statute  exists  in  all  the  States.  That  of  Massachusetts 
is  a  good  sample.1  “  No  action  shall  be  brought  in  any 
of  the  following  cases  :  that  is  to  say, — First,  to  charge 
an  executor  or  administrator  or  an  assignee  under  an  in¬ 
solvent  law  of  this  commonwealth,  upon  a  special  promise 
to  answer  damages  out  of  his  own  estate ;  Second,  to 
charge  a  person  upon  a  special  promise  to  answer  for  the 
debt,  default  or  misdoings  of  another  ;  Third,  upon  an 
agreement  made  upon  consideration  of  marriage  ;  Fourth, 
upon  a  contract  for  the  sale  of  lands,  tenements  or 
hereditaments,  or  of  any  interest  in  or  concerning  them  ; 
or  upon  an  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof  ; — Unless  the  promise, 
contract  or  agreement,  upon  which  such  action  is  brought, 
or  some  memorandum  or  note  thereof,  is  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  by  some 
person  thereunto  by  him  lawfully  authorized.” 


1  Mass.  Pub.  Stat.  1882,  p.  429. 
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Other  sections  provide  that  the  consideration  need  not 
be  set  forth  in  the  writing ;  also  that  no  action  lies  on 
one’s  assurance  of  another’s  credit,  unless  it  be  so  written 
and  signed  ;  also  that  no  contract  for  sale  of  goods  of 
price  of  fifty  dollars  or  more  be  actionable,  unless  the 
buyer  receives  a  part,  or  gives  something  in  earnest  to 
bind  the  bargain  or  in  part  payment,  or  unless  a  memor¬ 
andum  be  so  signed.  The  section  as  to  stock  sales  will 
be  noticed  further  on.1 

There  is  a  tradition  that  an  Irish  individual,  named 
and  entitled  Honorable  Denis  Quinn,  used  to  dispense 
justice  in  the  brown-stone  building  at  the  corner  of 
Center  and  Chambers  Streets,  New  York.  In  an  action 
for  breach  of  a  contract  of  sale,  it  was  meritoriously  set 
up  for  the  defendant  that  the  case  fell  within  the  statute 
of  frauds.  “But,”  explained  Denis,  “there  is  no  fraud 
in  this  case.”  “Permit  me,”  replied  the  counsel,  “to 
quote  the  statute  ;  ”  and  he  proceeded  to  do  so.  “  Yis,” 
rejoined  Denis,  “  imported,  as  I  have  been  given  to  un¬ 
derstand,  into  our  statute  books  from  England,  and  calcu¬ 
lated  to  disturb  and  shatter  all  confidence  between  man 
and  man  ;  as  if  a  man  couldn’t  make  a  lawful  bargain 
if,  owing  to  the  poverty  of  his  parents,  he  hadn’t  learned 
to  write.  Sor,  I  overrule  the  Statute  of  Frauds  !  Niver 
plead  it  again  in  this  court,  if  you  expect  to  be  heard.” 

§  792.  Parliamentary  Patchwork— King  to  be  Transported. 

The  mischief  of  interminable  complexity  in  modern 
acts  of  Parliament  is  that  a  bill  has  to  pass  through 
several  committees  of  the  two  Houses,  every  member 
whereof  having  his  peculiar  feeling  or  provision,  intro¬ 
duces  some  amendment  or  restriction,  and  the  resulting 
statute  emerges  not  unlike  a  patchwork  bed-cover  from 
a  quilting  party  of  old  ladies. 

In  the  reign  of  George  III.,  an  act  in  sixty  sections 
was  passed  to  regulate  the  trade  in  the  madda  root,  then 
an  important  article  of  commerce.  The  act  was  wholly 

1  See  §§  1074,  1457.  As  to  the  statute  of  frauds,  see  Collation,  8  Am, 
&  Eng.  Encyc.  of  Law  (1889),  657  et  seq. 


Chap.  XII. 


CURIOUS  LAWS. 


633 


inoperative,  for  its  body  nowhere  contained  the  word 
madda.  It  was  Hamlet  minus  Hamlet.  In  an  act  passed 
temp.  George  IV.,  for  building  a  new  prison  in  Glou¬ 
cester,  one  section  set  forth  that  the  prisoners  should  be 
kept  in  the  old  prison  till  the  new  prison  be  built.  An¬ 
other  section  provided,  in  the  interests  of  economy,  that 
the  materials  in  the  old  prison  should  be  used  in  building 
the  new  one. 

An  act  passed  temp.  George  II.  made  the  offense  of 
stealing  from  bleachfields  punishable  by  ten  years’  trans¬ 
portation,  one  half  to  the  prosecutor  and  the  other  half 
to  the  king.  The  blunder  obviously  arose  from  the  fact 
that  the  act  as  originally  drawn  out  made  the  offender 
liable  to  a  penalty  of  £100,  one  half  to  the  prosecutor, 
and  the  other  half  to  the  king ;  but  some  wise  head  think¬ 
ing  that  this  punishment  was  not  sufficiently  severe,  took 
away  the  pecuniary  penalty  and  substituted  transporta¬ 
tion,  forgetting  to  look  to  the  remaining  clause,  thus 
giving  the  prosecutor  five  years  and  the  king  five  years. 

Grose  tells 1  that  in  the  ordinance  for  pulling  down 
the  old  Newgate  at  Dublin,  employing  the  old  materials 
and  rebuilding  it  on  the  same  site,  it  was  enacted  that, 
to  avoid  useless  expense,  the  prisoners  should  remain  in 
the  old  Newgate  until  the  new  one  be  finished.  Grose 
also  tells  that  in  17S4,  a  bill  was  sent  from  Ireland  for 
the  royal  assent,  enacting  that  any  member  who  from 
illness  or  other  cause  should  be  unable  to  write,  might 
authorize  another  to  frank  for  him,  provided  that  on  the 
back  of  the  letter  so  franked  the  member  give  under  his 
hand  a  full  certificate  of  his  inability  to  write. 

§  793.  Bread-act  Blunder. 

The  British  Bread  act  was  notorious  for  a  queer 
blunder,  that  rendered  it  wholly  inoperative.  It  required 
every  baker  to  cause  to  be  conspicuously  fixed  on  or  near 
his  counter  a  beam  or  scale  with  proper  weights,  in  order 
that  all  bread  might  be  sold  in  presence  of  the  purchaser. 
It  then  alluded  to  false  weights,  and  proceeded  to  annex 

1  Olio,  204. 
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a  penalty  not  exceeding  £5,  not  for  the  absence  of  the 
beam  or  scale,  but  “  for  every  such  false  beam  or  scale.” 
The  blunder  was  detected  by  a  cannie  Perthshire  baker, 
who  on  being  fined  took  an  appeal.  The  counsel  for  the 
crown  being  defeated,  was  interested  to  ascertain  the 
origin  of  the  blunder.  He  found  that  the  bill  in  com¬ 
mittee  had  originally  read  “  for  every  such  offense  ;  ”  i.  e., 
for  every  time  the  counter  had  no  beam  or  scale  ;  but  a 
member  of  the  House  of  Lords  thought  the  penalty  ought 
to  be  greater  in  the  case  of  false  weights,  and  the  clause 
“for  every  false  weight,”  etc.,  was  inserted  without  the 
proper  corresponding  change  as  to  the  case  of  absence  of 
any  scale  or  beam. 

§  794.  Nary  Debating— “  Except  as  Refreshment  ”  — “  Other 
Horse.” 

The  enactment  of  21st  Gfeorge  III.  c.  49  (1748),  has  a 
preamble,  that  whereas  certain  places  have  been  open  on 
Sunday,  and  ‘  ‘  under  pretence  of  inquiring  into  religious 
doctrines,  and  explaining  texts  of  Holy  Scripture,  debates 
have  frequently  been  held  on  the  evening  of  the  Lord’s- 
day,  concerning  divers  texts  of  Holy  Scripture,  by  persons 
unlearned  and  incompetent  to  explain  the  same,  to  the 
corruption  of  good  morals,  and  to  the  great  encourage¬ 
ment  of  irreligion,”  etc.  The  act  proceeds  to  prohibit, 
under  a  penalty  of  £200,  the  using  of  such  house  or  place 
on  Sunday  with  admission  by  ticket  sold  for  money, 
“  for  publicly  debating  on  any  subject  whatsoever.” 

An  English  statute,  that  no  licensed  victualer  sell 
wine  or  ale  on  Sunday  except  “  as  refreshment  for 
travelers,”  reminds  of  “  Artemus  Ward,”  who  never 
indulged  in  intoxicating  drinks  ‘  ‘  except  as  a  beverage.  ” 

An  act  of  Parliament  in  1879,  for  licensing  race¬ 
courses,  defined  a  horse-race  as  “any  race  in  which  any 
horse,  mare  or  gelding  shall  run,  or  be  made  to  run,  in 
competition  with  any  other  horse,  mare  or  gelding.” 
Thereupon  a  waggish  critic  inquired  :  “Can  it  be  said 
that  if  a  gelding  runs  a  race  with  a  mare,  it  runs  in 
competition  with  any  ‘  other  horse  ’  or  any  ‘  other  mare’  ? 
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Or  if  a  mare  runs  against  a  horse  (which  in  this  case 
means  a  stallion),  can  it  be  said  that  it  runs  in  competi¬ 
tion  with  any  ‘  other  horse  ’  ?  there  being  no  added  words 
‘  or  any  one  of  them.  ’  ” 

§  795.  American  Legislative  Lapses— Manitoba. 

A  Canadian  law  journal  once  declared  that  Manitoba 
passed  an  act  synonyming  “  if  ”  in  this  wise  :  “  No  person 
catching  or  detaining  any  animal  that  has  been  advertised 
by  the  owner,  as  lost  or  strayed,  shall  be  liable  to  line  or 
imprisonment,  itnless  he  shall  establish,  to  the  satisfac¬ 
tion  of  the  court  in  which  the  charge  is  made,  that  he 
took  immediate  measures  to  inform  the  owner  of  its 
having  been  caught.” 

§  796.  Maine — “  Every  Living  Creature  ’’—Mass. — It’s  Cheat. 

A  Maine  legislature  in  one  section  enacted  that  so¬ 
cieties  for  prevention  of  cruelty  to  animals  “  may  destroy 
old,  maimed  and  disabled  horses  and  other  animals  ;  ” 
and  in  another  section,  that  the  word  “  animal,”  as  used 
in  the  act,  “shall  be  held  to  include  every  living  crea¬ 
ture.” 

In  Massachusetts  Pub.  Stat.  1882,  p.  777  (chap.  135, 
§  3),  may  be  found  the  following  :  “  Fifth,  If  he  leaves  a 
widow  and  no  issue,  the  widow  shall  be  entitled  to  the 
whole  of  the  residue  to  the  amount  of  live  thousand  dol¬ 
lars,  and  to  one-half  the  excess  of  the  residue  above  ten 
thousand  dollars.”  Then  follows  the  escheat  clause  in 
case  of  “no  husband,  widow  or  kindred.”  Not  until 
1885  did  the  Bay-State  Solons  wake  up  to  add  to  the  fifth 
clause  the  words  :  “If  the  intestate  leaves  a  widow  and 
no  kindred,  the  widow  shall  be  entitled  to  the  whole  of 
the  residue.”  1 

§  797.  New  York — “  In  Proportion.” 

In  1863,  the  New  York  legislature  passed  a  law  al¬ 
lowing  a  shortening  of  a  prisoner’s  term  of  sentence  for 
good  behavior  ;  the  days  to  be  deducted  in  proportion 


1  Mass.  Suppl.  1888,  p.  319. 
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to  the  length  of  the  term  of  sentence.  •  Then  was  added 
(probably  at  suggestion  of  some  Irishman)  an  astute 
saving  clause  :  “This  shall  not  apply  to  the  case  of  a 
convict  sentenced  for  the  term  of  his  natural  life.” 

It  is  said  that  in  a  New  York  statute  book,  the  editor 
deliberately  misquoted  the  Federal  Constitution,  Amend¬ 
ment  XIII.,  as  to  slavery.1  The  New  York  legislature 
prohibiting  one  from  riding  more  than  twenty  miles  to 
church  on  Sunday  had  an  interesting  geometrical  idea 
of  where  to  draw  the  line  between  duty  and  luxury. 

§  798.  Michigan- Iowa— Washington. 

A  Michigan  statute  of  1883  providing  for  ante-mortem 
probate  of  wills  was  held  to  be  void.2  It  is  said  that  the 
Iowa  legislature  once  undertook  to  fiat  the  words  ‘ £  ad¬ 
ministrator  ”  and  “  executor  ”  into  meaning  one  and  the 
same  thing.  The  present  Iowa  revised  code  leaves 
“ executor”  to  imply  “  administrator  ”  wherever  the 
subject-matter  applies  to  administrators.  The  State  of 
Washington  passed  two  inconsistent  assessment  acts,  ap¬ 
proved  the  same  day.  The  one  with  an  emergency  clause 
prevailed.3 

§  799.  Kansas  Beer  Law— Nebras*ka—“  Destroy  Officer” _ 

J.  P.  “be  Committed.” 

In  a  Kansas  Federal  court  case  in  1886, 4  it  was  held 
that  a  statute  prohibiting  the  manufacture  of  beer  except 
for  certain  purposes,  and  providing  no  compensation  for 
brewers’  invested  property,  deprived  them  thereof  with¬ 
out  due  process,  and  was  void. 

A  Nebraska  legislature  is  said  to  have  made  it  ‘  ‘  unlaw¬ 
ful  for  any  person  to  fire  off  any  pistol ...  on  any  public 
road  .  .  .  except  to  destroy  some  dangerous  beast,  or  an 

See  22  Alb.  L.  J.  4*9.  As  to  the  legislative  joke  of  amending  a 
repealed  law,  see  J.  H.  Hopkins’s  article  “  Legislative  Humorists,”  22 
Alb.  L.  J.  385.  See  also  his  list  of  repeals  in  1886,  of  New  York  laws 
that  had  been  already  repealed,  34  Alb.  L.  J.  384. 

2  Lloyd  v.  Chambers,  Judge,  56  Mich.  236. 

3  Heilig  v.  Puyallup  C.  Council  (1893),  7  Wash.  29. 

4  State  v.  Walruff,  26  Fed.  Eep.  178. 
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officer  in  the  discharge  of  his  duty.”  An  early  Nebraska 
liquor  law  is  said  to  have  had  a  clause  :  <k  And,  on  proof 
of  the  violation  of  said  section,  or  any  part  thereof,  the 
justice  shall  render  judgment  for  the  whole  amount  of 
fine  and  costs,  and  be  committed  to  the  common  jail 
until  the  sum  is  paid.” 

§  800.  Alabama  Slave  Consideration— Tennessee. 

An  instance  of  apparent  legislative  blundering  was 
an  ordinance  of  the  Alabama  convention  of  1867,  avoid¬ 
ing  any  deed,  bond  or  note,  the  consideration  whereof 
was  a  slave.  The  Alabama  Supreme  Court,  in  an  action 
on  a  note  dated  in  1864,  declared  that  the  ordinance  con¬ 
travened  the  Federal  constitutional  inhibition  of  laws 
impairing  the  obligation  of  contracts  once  valid.1  Some 
repealing  legislators  have  found  themselves  in  the  pre¬ 
dicament  of  the  magician  who  easily  raised  a  spirit  to 
his  bidding,  but  forgot  the  incantation  by  which  to  lay 
the  ghost.  It  was  stated  in  1877 2  that  the  Tennessee  leg¬ 
islature  repealed,  as  being  too  severe,  the  old  laws  against 
horse-stealing,  larceny  from  the  person,  house  or  bridge 
burning,  and  house-breaking  with  intent  to  commit  rob¬ 
bery,  hut  forgot  to  enact  anything  to  take  their  place. 

§801.  Mississippi — Turnipseed. 

Sometimes  a  decision  declaring  unconstitutional  a  law 
under  which  an  election  has  been  held,  makes  an  official 
who  has  appeared  to  others  to  be  supercilious  feel  him¬ 
self  silly.  In  a  Mississippi  case  in  1874, 3  it  appeared  that 
Hudson  took  possession  of  the  office  of  chancery  clerk; 
he  and  his  contestant,  Turnipseed  (the  previous  incum¬ 
bent),  having  agreed  to  abide  an  election  under  a  certain 
statute.  The  Supreme  Court  held  that  the  statute  was 


1  McElvain  v.  Mudcl,  44  Ala.  48.  But  see  (at  pp.  69-80  therein), 
Judge  Peters’s  dissenting  opinion  ;  fixing  emancipation  (by  proclamation 
and  relation)  at  Jan.  1,  1863. 

2  15  Alb.  L.  J.  400. 

3 Turnipseed  v.  Hudson,  50  Miss.  429. 
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unconstitutional,  and  that  Turnipseed  was  not  estopped, 
but  might  re-plant  himself.1 

§  802.  Maxims  on  “the  Letter  of  the  Law  ” — Repeal. 

In  view  of  these  demonstrations  of  the  fallibility  of 
legislators,  one  would  hardly  regret  to  find  becoming  a 
dead  letter  the  maxim  of  the  common  law  that  the  letter 
of  the  statute  must  be  followed  ; 2  and  also  that  of  the 
civil  law  :  Judex  est  custos,  non  conditor  juris  ;  judicia 
exercere  potuit,  facere  leges  non  potest.  But  we  shall 
presently  observe  that  judges  do  not  hesitate  to  kill  the 
letter  that  killeth  the  legislature’s  intended  sense.3 

With  the  motto  of  conservatism,  “ Stare  decisis,” 
and  with  the  maxim,  “Judex  jus  dicere  et  non  jus 
dare  ”  we  sometimes  find  quoted  the  maxim  relied  on  by 
Coke  in  an  old  case  :  4  “  Omnis  innovatio  plus  novitate 
perturbat  quam  utilitate  prodest.  ”  Every  innovation  does 
more  harm  by  its  novelty  than  it  benefits  by  its  usefulness. 

There  is  a  maxim  that  statutes  may  be  repealed  by 
implication.5 

What  is  known  as  the  Higher  Law  abrogation  maxim 
is,  that  the  law  of  God  prevails  over  any  law  of  man 
variant  therefrom.6 

It  is  a  maxim  that  reason  is  the  soul  of  the  law,  and 
where  the  reason  of  any  particular  law  ceases,  so  does  the 
law  itself.7  An  old  illustration  of  its  application  was  in 
a  case  where  land  had  been  bound  for  rent  or  tithes,  but 
the  timber  was  felled.8 

1  “  Sugjestive  :  ”  but  this  mustn't  be  confounded  with  a  “  turnipseed 
case”  in  New  Jersey  in  1875  (Wolcott  v.  Mount,  88  N.  J.  L.  496).  That 
seed  was  sold  as  being  the  “  early  strap-leaf,  red-top  variety.”  But  though 
Paul  might  plant  and  Apollos  might  water,  it  afforded  illegitimate  in¬ 
crease.  It  was  as  unexemplary,  as  the  un-Bristol  cabbage  seed  in  a 
New  York  case  in  1866  (Passinger  v.  Tliorburn,  34  N.  Y.  634). 

2  A  verbis  legis  non  est  reeedendum. 

3§  858.  4  Foorde  v.  Hoskins,  2  Bulst.  336. 

6  Leges  posteriores  priores  contraricis  arrogant. 

*Summa  ratio  est  quce  pro  religione  facit. 

7  Cessante  ratione  legis  cessat  ipsa  lex ;  cessante  causa,  cessat 

effectus. 

8Liford’s  Case,  11  Coke  Rep.  49b. 


Chap.  XII. 


CURIOUS  LAWS. 


639 


§  803.  Uncertainty  of  Law  and  Evidence. 

What  is  called  the  uncertainty  of  the  law,  is  in  great 
part  really  the  uncertainty  of  the  facts  ;  and  this  in¬ 
creases  in  geometrical  ratio  with  the  lapse  of  time,  owing 
to  the  opportunity  for  forgetfulness  on  the  part  of  wit¬ 
nesses,  and  the  entanglement  of  their  interest  and  feel¬ 
ing  in  one  side  or  the  other  of  the  controversy.  This  is 
almost  proverbial.  But  the  maxim  ( communis  error 
faeit  jus ) — that  settled  practice  or  long-standing  deci¬ 
sion,  though  erroneous,  must  not  be  disturbed, — if 
carried  too  far,  would  reduce  jurisprudence  from  a 
science  to  an  aggregation  of  dogmas. 

§  804.  Louisiana  Uncertainties. 

In  a  Louisiana  case  in  1883, 1  the  defendant  insisted  that 
the  city  ordinance  under  which  she  was  prosecuted  was 
void  for  uncertainty  of  its  phrase  “conduct  a  house 
of  ill-fame  in  an  indecent  manner,”  and  thus  con¬ 
travened  her  constitutional  right  to  be  informed  of 
“the  nature  of  the  accusation.”  But  the  Supreme 
Court  decided  against  her.  Judge  Manning  remarked 
that  the  ordinance  could  not  be  expected  to  specify  that 
particular  act  of  indecency,  and  he  added  :  “  The  experi¬ 
ence  of  the  city  fathers  in  that  domain  is  doubtless  so 
limited  that  in  drafting  an  ordinance  which  should  com¬ 
prehend  all  the  indecent  convolutions  of  lascivious  cyp- 
rians,  they  should  be  forced  to  put  fancy  on  the  wing, 
and  imagine  postures  they  never  beheld.  This  would  be 
dangerous  occupation.” 

§  805.  Illinois  Uncertainties. 

In  an  Illinois  case  in  1885, 2  it  appeared  that  the  village 
of  Des  Plaines  (probably  taking  courage  from  Lord  Ten- 
terden’s  remark3  that  it  is  a  nuisance  to  collect  a  crowd 
to  the  annoyance  of  one’s  neighbors)  assumed  to  pass 
an  ordinance  that  “  ...  the  Chicago  and  Northwestern 

1  Shreveport  v.  Roos,  35  La.  An.  1010. 

2  Poyer  v.  Des  Plaines,  18  Ill.  App.  225. 

8  Rex  v.  Moore,  3  Barn.  &  Adol.  184. 
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Railway  Company  has  been  accustomed  to  run  between 
the  city  of  Chicago  and  various  points  within  said  village, 
certain  special  railway  trains,  commonly  called  picnic 
trains,  whereby  large  numbers  of  vicious  and  abandoned 
persons  are  brought  .  .  .  and  the  people  are  constantly 
in  danger  of  bodily  injury  and  pecuniary  loss,  ...  be 
it  ordained  that  all  public  picnics  and  open-air  dances 
within  the  limits  of  said  village  are  hereby  declared  to  be 
nuisances.  .  .  .  Any  person  ....  rent,  use,  or  allow 
any  ground  or  grove  .  .  .  fine  of  not  less  than  fifty  dol¬ 
lars.  ...”  The  Appellate  Court  declared  the  ordinance 
to  be  invalid. 

§  806.  California—”  Sidewalks  Suspended.” 

Although  a  Chinaman  may  see  nothing  cw-rious  or 
pe-cinliar  in  his  cue,  he  may,  from  California  legislation 
thereon,  take  a  cue  upon  the  subject  of  the  uncertainty 
and  fickleness  of  law.  When  immigration  was  desired 
and  sailors  had  a  trick  of  snipping  off  the  cue,  a  law  was 
enacted  prohibiting  such  pranks.  But  ere  long  the  law¬ 
makers  themselves  became  the  snubbers.  So  intent  was 
the  common  council  of  San  Francisco  upon  picking  at 
the  Chinaman’s  p’s  and  q’s,  that  it  forgot  its  own  punctu¬ 
ation  ;  seeking  a  mote  or  dot  in  the  almond  i,  it  showed 
no  great  beam  of  intelligence  in  its  own  rhetoric.  In  try¬ 
ing  to  curtail  the  Chinese  pole,  its  own  pole  failed  to  be 
the  tallest  one  “that  brings  down  the  persimmons.”  In 
1871,  it  passed  an  ordinance  punctuated  as  follows  :  “No 
person  shall  carry  a  basket  or  baskets,  upon  any  sidewalk 
suspended  from  or  attached  to  poles,  across  or  upon  the 
shoulders.”  One  Ah  Weng  was  prosecuted  fora  viola¬ 
tion  of  this  ordinance.  “But,”  said  his  lawyer,  “my 
client  hasn’t  been  carrying  a  sidewalk  suspended  from  or 
attached  to  poles.”  Thereupon  the  council  corrected  the 
ordinance.  Ah  Weng  substituted  bags  for  baskets,  and 
at  latest  accounts  was  perambulating  the  sidewalks  with 
a  smile  “child-like  and  bland.”  He  switches  the  amend¬ 
ment-comma  with  his  cue,  and  says  :  “  Thereby  hangs  a 
taile  (e), — no  full  stop-ee.” 
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§  807.  Oregon  Chinese  Experiences. 

Less  lucky  were  certain  Mongolians  in  Oregon,  the 
Constitution  whereof  in  1S59  provided  that  no  non-resi¬ 
dent  Chinaman  could  hold  real  estate  or  work  a  mining 
claim.  In  a  Federal  court  case  in  1876 1  it  appeared  that 
Chapman  and  others  located  a  mining  claim  twice  as 
large  as  allowed  by  the  Federal  statute,  unless  considered 
to  be  a  “creek  claim ’’and  “bank  claim”  of  different 
locators.  They  complained  that  Toy  Long  and  four  other 
“  yellow  alien  Chinamen  .  .  .  insolvent  .  .  .  and  of  bad 
reputation  for  truth  and  veracity  ”  (who  came  on  prior 
to  the  location),  were  carrying  away  gold  therefrom,  and 
in  effect  prayed  that  the  long  toying  Toy-Long  squad 
be  enjoined  from  toying  longer  with  the  complainant’s 
rights.  Judge  Deady  conceded  that,  under  the  treaty 
of  1868,  the  constitutional  prohibition  had  “  practically 
always  been  a  dead  letter  ...  a  mere  piece  of  brutum  fill- 
men  intended  to  placate  the  prejudices  of  a  certain  class 
of  voters.  .  .  .”  But  he  granted  the  injunction — allee 
samee. 

§  808.  Local  Custom— “  Sacking  a  Spark  “  Charivaree- 
ing  ’’—Banditti, 

How  far  does  custom  constitute  law  ?  Where  to 
draw  the  line  as  to  college-hazing,  wedding  charivaris, 
etc.,  is  a  matter  somewhat  more  determinable  since  the 
delineation  of  Tom  Brown  at  Rugby  and  some  of  Dickens’ 
characters.  In  Westmoreland  and  some  other  parts  of 
England,  there  was  a  custom  whereunder  a  young  man 
who  went  out  of  his  own  township,  to  court  a  girl  in  an¬ 
other,  must  expect  to  “  pay  his  footing,”  or  be  “sacked.” 
On  a  complaint  by  A.  against  B.  and  C.  for  assault,  it 
appeared  that  while  young  A.  was  walking  with  a  young 
woman,  one  Sunday  evening,  B.  ran  up  behind  him  and 
held  him  around  the  waist,  while  C.  threw  a  sack  over 
his  head.  A.  tried  to  get  away,  but  B.  struck  him  a 
blow,  blacking  his  eye.  On  cross-examination,  A.  ad¬ 
mitted  that  he  lived  in  another  town,  and  was  on  a  court- 

1  Chapman  v.  Toy  Long,  4  Saw.  28. 
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ing  expedition.  The  judge  held  the  custom  to  be  good, 
and  discharged  the  prisoners. 

Another  instance  of  legislation,  outcome  of  experi¬ 
ence,  is  the  New  York  law  against  hazing  enacted  after 
the  sad  death  of  a  woman  at  Ithaca,  the  unintended 
victim  of  Cornell  class-hazing.  The  saying,  ‘  ‘  Boys  will 
be  boys,”  is  coming  to  be  as  non-extenuative  a  plea  as 
“ Cow-boys  will  be  cow-boys.”  Similarly  did  the  Port¬ 
land  conflagration  direct  Maine  legislation  against  the 
fire-cracker  nuisance. 

Hazing  and  charivaris  will  be  considered  further  on.1 

Another  illustration  of  law-making  induced  by  the 
progress  of  American  civilization,  arose  in  the  necessity 
of  summary  dealing  with  certain  Southern  banditti.  As 
to  the  Enforcement  Act  of  1870,  see  a  Federal  court  case 
from  Louisiana  in  1875,  of  indictment  for  conspiracy  to 
intimidate  colored  citizens.2 

§  809.  Elasticity  of  Federal  Constitution. 

A  good  illustration  of  the  change  of  legal  meanings 
by  public  sentiment  is  afforded  by  the  elasticity  of  the 
phraseology  of  our  Federal  constitution.  Take  the  word 
‘‘Electors.”  Its  framers  intended  that  the  president  be 
chosen  by  a  body  of  unchecked  referees  ;  whereas  the 
people  are  the  real  electors.  Or  take  the  clause,  “  Con¬ 
gress  has  power  to  establish  post-offices  and  post-roads.” 
It  covers  as  well  not  only  the  little  wooden  building  of 
1790,— the  saddle-bags,  the  stage-coach  jolting  along  four 
miles  an  hour;  the  then  less  than  2,000  miles  of"  post- 
i  oads,  but  also  our  marble  post-official  palaces,  our 
hundreds  of  thousands  miles  of  railroads  and  our  ocean 
steamers. 

Or  take  the  clause  for  the  admission  of  new  States. 
The  framers  had  in  mind  the  little  green-mountain  strip 
between  New  Hampshire  and  New  York.  Of  what  a 
procession  was  Vermont  the  avant-courier !— Kentucky, 
Louisiana,  Florida,  etc.,  etc.— “  will  the  line  hold  out 
till  the  crack  of  doom  ?  ”  “  They  builded  better  than  they 

1  §§  1155>  116°-  2  United  States  v.  Cruikshank,  92  U.  S.  542. 
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knew.”  Take  also  the  XlVtli  and  XV th  Amendments. 
The  negro  is  now  but  a  single  object  in  the  inhibition  of 
unfair  discriminations  ;  and  it  is  no  longer  an  empty 
boast  for  the  colored  orator  of  the  Glorious  Fourth  to  ex¬ 
claim  :  “  My  motto  am  E  pluribus  Unum !  ” 

§  810.  Prejudice  against  Innovation  Codifying. 

It  has  been  remarked  that  the  innovation  process,  in 
discarding  a  mischievous  law-precedent,  is  like  our  pro¬ 
verbial  treatment  of  Vice  : — 

1  •  We  first  endure,  then  pity,  then  embrace.” 

The  courts  first  question,  then  doubt,  then  limit,  then 
overrule.  We  shall  have  illustration  of  this  further  on, 
notably  in  New  York  in  insurance  applicants’  warranties.1 

As  to  the  progress  of  reform,  it  is  interesting  to  note 
the  years  of  delay  in  the  adoption  of  portions  of  the  New 
York  Code,  the  vetoes  of  Governors  Robinson  and  Cor¬ 
nell,  the  early  judicial  distrust,  etc.  In  a  case  in  1849, 2 
Judge  Welles  was  constrained  to  ‘  ‘  deplore  the  spirit  of  in¬ 
novation.”  And  in  a  case  in  1851, 3  Judge  Barculo  de¬ 
clared  that  ‘ £  the  Code  has  hitherto  utterly  failed  to  fulfill 
the  predictions  of  those  who  claimed  that  it  would  di¬ 
minish  the  quantity  or  aggregate  expense  of  litigation.” 

In  the  New  York  battle  for  codification,  the  following 
quotation  was  hurled  : — 

“  Plastering  our  swallow  nests  on  the  awful  past, 

And  twittering  round  the  works  of  larger  men, 

As  we  had  builded  what  we  but  deface.” 

§811.  Dueling  Sentiment. 

Chief  Justice  Jackson,  writing  upon  dueling,4  re¬ 
marked  :  ‘  ‘  The  echo  of  the  public  sentiment  of  a  free  people 
reverberates  from  the  laws  they  make,  and  the  men  they 
put  into  office  to  expound  and  enforce  them.  .  .  .  NoAlex- 

1  See  post,  §  1438. 

2  Shaw  v.  Jayne,  4  How.  Pr.  119. 

3  Alger  v.  Scoville,  6  How.  Pr.  131,  at  p.  144. 

*  N.  A.  Rev.  Sept.  1883. 
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ander  Hamilton  or  DeWitt  Clinton  or  Wm.  H.  Crawford 
now  sacrifices  or  risks  a  life  that  belongs  to  the  country 
on  the  altar  of  a  strange  god — strange  to  the  very  breath 
of  true  Christianity  and  to  the  civilization  which  that 
breath  is  everywhere  warming  into  peaceful  and  beauti¬ 
ful  life.” 

§812.  Laws  Modified  by  Religion-phases— China. 

England  and  the  United  States  are  not  the  only 
countries  wherein  the  legislation  is  molded  by  the 
people’s  religious  training,  traditions  and  maxims. 
Confucius  believed  in  avoiding  the  very  appearance  of 
evil  ;  he  said,  “Never  take  off  your  hat  under  a  peach 
tree,  nor  stop  to  tie  your  shoe  in  a  melon  patch.”  Ac¬ 
cordingly,  in  China,  a  man  is  punished  for  being  in  sus¬ 
picious  circumstances,  whether  he  be  guilty  of  the  sus¬ 
pected  misdemeanor  or  not.  This  reminds  of  the  Indiana 
court  which,  if  wags  tell  truth,  once  hung  a  man  for" 
“general  cussedness.” 

In  China,  the  distinction  between  law  and  justice  is 
exemplified  in  the  responsibility  for  official  mistakes  ; 
the  punishment  being  in  inverse  ratio  to  the  offender’s 
rank.  Thus  if  a  seal  is  affixed  to  a  State  document  in 
the  wrong  place,  or  upside  down,  the  keeper  of  the  seal 
is  heavily  visited,  while  the  mandarin,  who  may  actually 
have  affixed  the  seal,  gets  off  with  a  lighter  penalty. 

§813.  New  England  Superstition  Controlling. 

The  Laws  of  New  England  (London,  1641),  chap.  7, 
§  3,  provided  :  “  Witchcraft,  which  is  fellowship  by 

covenant  with  a  familiar  spirit,  is  to  be  punished  with 
death.  §  4.  Consumers  with  witches  are  not  to  be  toler¬ 
ated,  but  either  to  be  cut  off  by  death  or  banishment. ,y 
Sections  21  and  22  prescribed  the  death  penalty  for  the 
offenses  in  Lev.  xx.  18,  19,  and  Deut.  xxii.  20,  21. 
One  of  the  laws  of  the  old  Plymouth  (Mass.)  Colony — 
perhaps  not  in  the  superstition  category — was  that  no 
person  licensed  to  keep  a  public  house  of  entertainment 
should  be  without  good  beer.  The  Sunday  laws  of  Mass- 
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achusetts  and  some  other  States  will  be  noticed  further 
on.1 

§  814.  “  Conneticoot,  BluePetticoot.” 

In  the  laws  of  the  Connecticut  Colony  of  1715  was  a 
provision:  “If  any  child  above  sixteen  years  old  shall 
curse  or  smite  their  natural  father  or  mother,  he  shall 
he  put  to  death  ;  unless  it  can  be  sufficiently  testified 
that  the  parents  have  been  very  unchristianly  negli¬ 
gent,”  etc.  Another  was:  “If  any  man  or  woman, 
after  legal  conviction,  shall  have  or  worship  any  other 
God  but  the  Lord  God,  he  or  she  shall  be  put  to  death.” 
Following  are  some  of  the  Blue  Laws  of  Connecticut,  so 
called  because  printed  on  blue  tinged  paper.  “No  one 
shall  kiss  his  or  her  children  on  the  Sabbath  or  feasting 
days.”  “  No  one  shall  travel,  cook  victuals,  make  beds, 
cut  hair  or  shave  on  the  Sabbath  day.”  “No  one  shall 
cross  the  river  on  the  Sabbath  but  an  authorized  clergy¬ 
man.”  “No  dissenter  from  the  essential  worship  of  this 
Dominion  shall  be  allowed  to  give  a  vote  for  electing 
magistrates  or  any  other  officer.”  “No  food  or  lodging 
shall  be  offered  to  a  heretic.”  “No  one  shall  eat  mince 
pies,  dance,  play,  play  cards,  or  play  any  instrument  of 
music  except  the  drum,  trumpet  or  jew’s-harp.  “  Who¬ 
ever  wears  clothes  trimmed  with  gold,  silver  or  bone 
lace  above  a  shilling  a  yard,  shall  be  presented  by  the 
grand  jurors,  and  the  selectmen  shall  tax  the  estate 
£300.”  “No  man  shall  court  a  maid  in  person  or  by 
letter,  without  obtaining  the  consent  of  her  parents  ;  £5 
penalty  for  the  first  offense,  £10  for  the  second,  and  for 
the  third  imprisonment  during  the  pleasure  of  the 
court.  ” 

§  815.  “  Ittle  Rhoda,  she  showed  her  Size  of  Goader.” 

In  Rhode  Island  an  heirloom  law  derived  from  the 
colonial  charters  has  been  held  to  be  constitutional  ;  the 
Federal  Government  may  control  a  State’s  navigable 
waters  for  commerce  and  defense,  but  not  for  fishing  pui- 


i  See  Chap.  XXVIII. 
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poses  :  a  State  may  forbid  non-residents  to  catch  fish 
therein. 1 

§816.  “  Massachusetts  where  the  Deuce  sits.” 

One  riding  now-a-days  to  Boston  Highlands  realizes 
that  the  times  change  with  the  topography,  as  he  reads 
an  act  of  the  Massachusetts  Colony  in  1713,  which  pre¬ 
ambles  that,  ‘  *  Whereas  the  limbs  and  lives  of  several 
persons  have  been  greatly  endangered  in  riding  over 
Boston  Neck  by  their  horses  throwing  of  them,  being 
affrighted  and  starting  at  the  firing  of  guns  by  gunners 
that  frequent  there  after  game,”  and  enacts  a  penalty 
of  twenty  shillings  for  every  such  firing  on  Boston  Neck 
within  ten  rods  of  the  highway.  Boston  Neck  is  now 
all  an  obsolete  myth  to  the  boys  with  bombs,  crackers 
and  fish-horns,  on  Washington  Street  on  the  morning  of 
“  The  Fourth.” 

§817.  “  Maine  needed  Blaine.” 

An  episode  in  the  war  of  1812  illustrates  the  tenacity 
with  which  Massachusetts  (and  her  Maine  province) 
adhered  to  what  “is  so  nominated”  in  the  statute.  In 
1814,  British  soldiers  took  possession  of  Castine  and 
threatened  violence  unless  their  demand  for  cattle  be 
complied  with.  Hal i burton,  an  inhabitant,  at  the 
request  of  the  selectmen  furnished  a  yoke  of  oxen.  It 
was  held  that  the  town  was  not  liable  ;  for  the  select¬ 
men  cannot  bind  a  town  beyond  the  express  statutory 
sphere  of  their  duty.  It  was  even  doubted  if  upon  a 
town  vote  to  indemnify  him,  a  tax  to  pay  for  the  sacri¬ 
fice  would  be  legal  ;  his  demand  affecting  the  inhabitants 
in  their  individual,  and  not  in  their  corporate,  capacity.2 

§  818.  “  New  Hampshire,  no  Tramps  here.” 

But  in  a  New  Hampshire  case  in  1884, 3  it  was  the 
town  that  got  left  by  the  court's  thus  “shaving  close 

1  Chambers  v.  Church  (1884),  14  R.  I.  398. 

2  Haliburton  v.  Frankfort,  14  Mass.  214. 

3  Enfield  v.  Colburn,  63  N.  H.  218. 
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to  tlie  wind,” — as  Captain  Cuttle  would  phrase  it.  The 
town  had  sued  in  “case”  to  recover  from  a  fraudulent 
claimant  money  spent  to  prove  his  claim  to  be  ground¬ 
less.  It  was  baffled  by  a  dilemma  very  simply  put  by 
Judge  Carpenter,  namely,  the  town  either  relied  on  the 
defendant’s  misrepresentations  that  his  horse  had  been 
injured  by  a  highway  defect,  or  it  did  not  ;  if  it  relied 
on  them,  it  did  not  investigate  them ;  if  it  did  not  in¬ 
vestigate  them,  it  did  not  rely  on  them. 

§  819.  “  Vermont,  O  don’t!  ” 

If  you  are  traveling  in  Vermont,  either  tattle  your 
business,  or  saw  wood,  or  be  detained  and  fined  ten 
dollars  as  a  tramp.  Behold  it  is  written  :  “A  male 
person  over  sixteen  years  of  age  (not  a  blind  person) 
going  about  from  place  to  place  and  asking  or  subsisting 
upon  charity,  or  who  is  without  ascertainable  means  of 
legitimate  subsistence,  shall  be  deemed  a  tramp.”1 

§  820.  “  She  (Mass  )  Winketh  at  Fiddlers  and  Diddlers.” 

In  Massachusetts  the  law  2  declares  that  “  rogues  and 
vagabonds,  persons  who  use  any  juggling  .  .  .  common 
pipers  and  fiddlers,  may  be  committed  not  exceeding  six 
months  to  the  house  of  correction.”  Perhaps  the  blind 
violin-player  to  be  seen  any  fair  day  on  the  streets  of 
Boston  escapes  by  being  in  the  category  of  racommon 
“  fiddlers”  ;  and  the  blind  clarionet  player  is  a  “  piper  ” 
only  “  in  a  Pickwickian  sense.”  Unlike  the  new  organ 
in  the  shocked  elder’s  Scotch  kirk,  a  hand  organ  is  not 
“an  ungodly  box  o’  whustles.”  The  automaton  piano 
on  wheels  reminds  a  Boston  reader  of  this  old  Puritan 
statute,  of  the  old  proverb  :  “A  coach  and  four  can  be 
driven  through  an  act  of  Parliament.”  If  one  can  march 
through  the  law  easier  than  he  can  see  through  it,  no 
longer  true  is  the  old  aphorism  :  “  Law  is  like  a  sieve  ; 
you  may  see  through  it,  but  you  must  be  considerably 
reduced  before  you  can  get  through  it.” 

1  Vt.  Rev.  Laws,  1880,  §  3967. 

2  Mass.  Pub.  Stat.  1882,  p.  1169,  §  29. 
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Massachusetts  also  lias  a  statute  punishing  the  obtain¬ 
ing  of  money  by  pretensions  to  fortune-telling.  But  the 
astrologers  et  id  omne  genus  keep  right  on,  as  smilingly 
as  the  moon  in  the  bow-wow  story.  The  annual  reports 
of  good  Mr.  Chase  of  The  Watch  and  Ward  Society  are 
intensely  interesting,  as  to  the  baffling  ingenuity  of 
lottery  agents  and  certain  daily  ‘  ‘  clairvoyant  ”  and 
“  manicure  ”  (prostitution)  advertising  papers.  He  re¬ 
lates  that  a  prominent  newspaper  manager  found  it  pru¬ 
dent  to  suspend  that  column  of  adlets — or  adderlets— 
pending  a  caucus  that  nominated  him  to  a  responsible 
law-making  position.1 

Under  another  Massachusetts  law,3  the  evidence  of 
one’s  unbelief  in  the  existence  of  a  God  may  he  received  to 
affect  his  credibility  as  a  witness.  Maine — “  Massachu¬ 
setts’  big  baby  ” — learned  it  from  her  mamma  ;  and  four 
other  States  “  think  just  so,”  videlicet,  Georgia,  Indiana, 
Iowa  and  Nebraska.  One  is  reminded  of  the  colloquy 
alleged  to  have  occurred  in  a  court-room  “  down  East.” 

‘  ‘  Do  you  believe  in  the  existence  of  a  God  ?  ” 

“  Yes,”  ( sotto  voce )  “lots  of  ’em.” 

“Do  you  believe  in  the  existence  of  Jehovah  ?” 

“What?  old  Jahveh?  Well,  if  all  accounts  of  him 
are  true,  I  believe  in  him  just  enough  to  keep  shet 
of  him.” 

§821.  “  New  York,  N-e-borck  !  ” 

In  1872,  New  York  enacted  a  law  requiring  a  theater 
license  tax  of  $500  on  penalty  of  $100  for  each  unlicensed 
exhibition,  to  go  to  the  Society  for  the  Reformation  of 
Juvenile  Delinquents.  J.  Lester  Wallack,  deeming  it  un¬ 
constitutional,  brought  suit  in  1875  to  restrain  proceedings 
thereunder.3  Judge  Davis  refused  to  enjoin  ;  holding 
that  the  constitutionality  did  not  depend  on  the  validity  of 
the  disposition  of  the  fees,  etc.  A.  Oakey  Hall,  the  plaint- 

1  As  to  New  York  “  dead-letter  law,”  see  an  article  “  Three  Great 
Law-breakers  ”  (Tweed,  Morrissey  and  Mad.  Restell),  in  17  Alb  L  J 
440. 

2  Mass.  Pub.  Stat.  1882,  p.  787,  §  17. 

3  Wallack  v.  Mayor  of  N.  Y.,  5  Thomp.  &  C.  310. 
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iff’s  attorney,  gave  a  notable  reduct io  ad  absurdum  ;  ar¬ 
guing  that  if  such  a  law  is  sustainable,  “the  legislature 
may  yearly  inaugurate  fresh  eleemosynary  raids  upon 
other  private  business  ;  may  compel  the  National  Academy 
of  Design  to  pay  $500  per  year  out  of  its  picture  gallery 
moneys,  for  the  use  of  the  Blind  Asylum,  or  the  Philhar¬ 
monic  Society  to  pay  a  similar  sum  out  of  its  concert  ad¬ 
missions  to  the  use  of  the  Deaf  and  Dumb  Asylum,  or 
whenever  Mr.  Weston  takes  money  for  pedestrian  exhibi¬ 
tions,  the  legislature  may  enact  that  he  shall  apply  for 
a  license  and  pay  the  fee  to  the  use  of  the  Society  for 
the  Crippled.”  Thereupon  a  law  journal  writer1  gave 
this  playful  admonition  :  “It  behooves  the  counsel  not 
‘  to  be  as  funny  as  he  can  ;  ’  for  if  the  decision  in  question 
shall  stand  as  the  law,  we  see  no  reason  why  the  legislat¬ 
ure  may  not  tax  Mr.  Hall  as  an  amusement,  and  devote 
the  proceeds  to  the  benefit  of  the  American  Tract 
Society.  ” 

§  822.  “  Legislators  Cannot  Live  Others’  Lives  for  them.” 

A  law  reviewer  of  Elizabeth  Edson  Evans’  book,  “  The 
Abuse  of  Maternity,  ”  referring  to  her  theory  that  a  mar¬ 
ried  woman  “  ought  to  have  a  legal  right  to  the  control 
of  her  own  person,”  etc.,  remarked:  “This  is  one  of 
those  things  which  decent,  sensible  and  considerate  hus¬ 
bands  will  regulate  by  treaty  with  their  spouses  ;  and  if 
they  are  not  decent,  sensible  and  considerate,  the  law 
cannot  make  them  so.”2 

§  823.  Divorce  Reform. 

The  Progress,  a  paper  published  at  Bloomington,  Ind., 
reported,  in  1870,  an  episode  illustrating  the  mischiefs  of 
the  facile  divorce  laws  of  that  State.  A  farmer  and  his 
wife  had  a  little  quarrel,  and  she  visited  a  friend  in 
Bloomington  to  get  over  her  pet  the  sooner.  He  sued 
for  a  divorce  on  the  ground  of  desertion  and  incompat- 

1 11  Alb.  L.  J.  153. 

2  As  to  certain  ancient  Roman  laws  hereon,  worship  of  Veriplaca, 
appeaser  of  husbands,  etc.,  see  2  Guizot’s  Gibbon  (Cine.  Ed.  1841)  88. 
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ibility.  A  copy  of  the  summons  was  left  at  liis  residence 
as  her  last  known  abode.  The  case  was  called  in  the 
Common  Pleas  on  the  following  Monday.  He  proved 
that  they  did  not  live  harmoniously,  and  that  she  had 
left  his  house.  The  divorce  was  granted.  A  few  days 
afterward,  she  recovered  her  equanimity,  and  returned 
only  to  find  herself  divorced  and  homeless.1 

§  824.  Mesalliances — Deceased  Wife’s  Sister. 

Not  in  the  United  States  alone  is  “conflict  of  laws  ” 
a  matter  of  grave  consideration.  The  Law  Times  in 
1871, 2  said  concerning  complications  possible  upon  the 
royal  sanction  of  the  colonial  bill  allowing  marriage 
with  a  deceased  wife’s  sister  :  “A  South  Australian  may 
lawfully  have  two  wives  at  once,  a  deceased  wife’s  sister 
in  Australia,  and  another  woman  in  England.  His  mar¬ 
riage  in  Australia  not  being  a  recognized  marriage  here, 
an  alliance  with  a  second  wife  in  England  would  be  a 
valid  marriage,  and  he  would  not  be  indictable  for  big¬ 
amy  ;  while  in  Australia  his  former  wife’s  sister  would 
be  his  lawful  wife,  and  his  English  wife  would  be  ac¬ 
counted  his  mistress  only.  The  complications  as  to 
legitimacy  and  inheritance  growing  out  of  this  strange 
state  of  things  may  be  readily  imagined.” 

Sir  James  Mackintosh  said  that  the  whole  legislation 
of  Europe  on  marriage  had  been  “  a  contest  of  patrimony 
against  matrimony.”  In  England,  legislation  against 
mesalliances  dates  from  the  so-called  Lord  Hardwick 
act,  passed  in  1753.  Its  stringency  was  relaxed  in  1822 
and  1836. 3  Nevertheless,  from  the  report  of  the  royal 
commission  in  1869,  it  seems  that  a  marriage  would  be 
invalidated  by  discrepancy  between  the  locality  of  the  pub¬ 
lication  of  the  banns  and  the  place  of  the  solemnization. 

§  825.  Tattoo  Project  Tabooed. 

A  rather  Utopian  legislative  project  was  lately  sug¬ 
gested  hy  a  writer  in  the  Pall  Mall  Gazette,  who  recom- 

1  See  post,  §§  1403  et  seq.  2  Vol.  51,  p.  305. 

8  7  Wm.  IV.  c.  85. 
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mended  that  it  be  enacted  that  every  married  person 
have  a  circle  tattooed  around  the  third  finger  of  the  left 
hand,  in  place  of  or  as  well  as  the  wedding-ring  ;  that 
any  unmarried  man  or  woman  tattooing  the  third  finger 
be  heavily  fined  ;  that  every  widow  and  widower  add  a 
distinguishing  star  to  the  ring  ;  that  every  married  man 
or  woman  disunited  by  law  have  a  bar  of  erasure  across 
the  ring  ;  and  that  there  be  an  extra  circle  for  each  mar¬ 
riage. 

Thereupon  Irving  Browne  facetiously  commented  : 
“  Hurrah  for  compulsory  vaccination  and  compulsory 
tattooing  !  Those  bishops  who  voted  against  the  deceased 
wife’s  sister  are  just  capable  of  setting  up  a  tattoo  annex 
in  the  vestry.  There  should  of  course  be  a  duly  baptized 
and  vaccinated  tattooer  in  orders,  and  he  shall  be  allowed 
a  liberal  fee  for  the  administration  of  the  rite.” 

§  826.  Dowry  and  “  Legitime.” 

In  the  French  law,  parents  are  bound  to  furnish  a 
dowry  equal  to  the  ‘  ‘  legitime  ”  (the  portion  the  party 
would  by  law  be  entitled  to  in  the  parents’  fortune  in 
case  of  succession),  deducting  therefrom  the  property  the 
bride  may  possess  in  her  own  right.  The  obligation  does 
not  exist  if  she  marries  without  their  consent.  All  the 
property  the  wife  acquires  during  coverture,  as  gift, 
legacy  or  succession,  is  joined  to  the  dowry.  He  has  the 
administration  of  all  personal  property,  but  has  to  give 
security  for  its  value.  In  Italy,  there  are  two  regimes  : 
the  dotal,  and  that  of  the  community  of  the  pair.  In 
Germany,  the  dotal  regime  prevails.1 

§  827.  Excommunication. 

Boycotting  regulations  existed  under  another  name 
three  centuries  ago.  To  deal  with  an  excommunicated 
person  was  to  incur  the  risk  of  citation  and  fine  in  the 
archdeacon’s  court.  In  1616  (the  year  of  Shakespeare’s 
death),  one  Roger  Perriam  was  cited  and  punished  for 
keeping  company  with  Mary  Bennet,  “who  standeth 

1  See  2  Alb.  L.  J.  284.  See  alsojsost,  1336. 
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excommunicated.”  Although  a  priest  may  eject  a 
person  who,  after  a  sermon  denouncing  a  certain  dance, 
rises  in  his  pew  and  asks  where  the  priest  got  his  in¬ 
formation,1  he  cannot  refuse  communion  to  all  who 
patronize  a  certain  livery-stabler  who  has  gone  to  listen 
to  an  apostate.2  Nor  may  he  refuse  the  sacraments  to 
those  proposing  to  vote  against  his  favorite  candidate.3 

§  828.  Tale-bearing — Home-made  Remedies — Black-listing. 

In  the  exigencies  of  civilization,  legislators  may  make 
tale-bearing  a  profitable  virtue.  Under  the  Federal  act 
of  1799,  though  one  he  under  arrest  for  suspected  com¬ 
plicity,  if  he  so  tell  the  revenue  officers  as  to  prevent 
smuggling,  he  is  entitled  to  the  informer’s  share  of  the 
forfeiture.4 

That  the  law  leaves  no  wrong  without  a  remedy,  is 
not  universally  conceded  ;  and  the  dissentients  occasion¬ 
ally  resort  to  “home-made”  remedies.  In  our  large 
cities,  ice  companies,  provision  dealers,  etc.,  combine  to 
inform  each  other  of  delinquent  payers,  and  to  “  freeze 
them  out,”  or  to  “thaw  them  in.”  Some  peculiar 
methods  of  black-listing  have  been  in  vogue.  Gibson's 
Law  Notes,  in  1886,  told  of  a  “Uniformed  Collection 
Agency  ”  at  Birmingham  which  sent  a  uniformed  col¬ 
lector  with  the  word  “  Collector  ”  on  his  hat-band.  If 
by  his  third  call  a  debt  was  not  paid,  one  was  sent  with 
the  words,  “Collector  of  Doubtful  Debts,”  to  haunt  the 
delinquent  until  he  became  the  town  talk. 

§  829.  Boycotting  Statutes. 

In  1861,  was  passed  the  consolidated  statute,  24  and 
25  Viet.  c.  100,  seventy-nine  sections  long,  the  forty-first 
whereof  punished  any  one  who,  in  pursuance  of  any  un¬ 
lawful  combination  or  conspiracy  to  raise  the  rate  of 
wages,  etc.,  should  assault,  etc.  The  statute  38  and  39 
Victoria,  c.  86  (1875),  prohibited  boycotting  and  con- 

1  Wall  v,  Lee,  34  N.  Y.  141.  2  See  post  §§  1585,  1590. 

3  Maisse  v.  Robillard,  4  Canada  Legal  News,  10. 

4  Sisson’s  Case  (S.  D.  N.  Y.  1872),  1  Fed.  Cas.  1010. 
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spiracy,  and  made  it  a  criminal  offense  for  any  employee 
to  break  a  contract  where  lie  had  reason  to  believe  the 
breach  will  involve  injury  to  person  or  property. 

In  America,  what  legislation  may  result  from  late 
trades-union  movements,  strikes,  etc.,  remains  to  be 
seen.  In  Tennessee,  in  1SS5,1  it  was  held  that  a  railway 
company  could  properly  command  one  of  its  employees 
not  to  trade  with  a  certain  firm.2 

§  830.  Employer’s  Rights. 

In  a  Maine  case  in  1S83,3  it  appeared  that  Heywood 
had  a  house  on  Hurricane  Island,  the  tenant  whereof, 
Sanborn,  had  been  threatened  with  dismissal  from 
employ  in  TillsoiTs  granite  works,  if  he  paid  over  certain 
rent  ;  Tillson  being  provoked  by  certain  articles  of  Hey¬ 
wood  in  the  Boston  Herald,  as  to  Tillson’s  management 
of  the  Government  works.  It  was  held  that  an  employer 
has  a  right  to  refuse  to  keep  in  service  any  person  renting 
certain  specified  premises. 

In  the  Journeymen  Freestone  Cutters’  Association 
case,4  it  appeared  that  Carew,  a  master  mechanic,  having 
contracted  to  furnish  the  cut  freestone  of  the  Boston 
Cathedral,  and  not  having  proper  stock  for  part  of  the 
job,  sent  some  of  the  cutting  to  New  York  to  be  executed, 
whereupon  his  foreman  notified  him  that  an  association 
had  imposed  therefor  a  penalty  of  $500.  He  refused  to 
pay,  and  his  workmen  left  and  threatened  to  deter  others 
from  entering  his  employment.  Under  a  reasonable 
apprehension  that  he  could  not  otherwise  carry  on  busi¬ 
ness,  he  paid  it.  Held,  that  he  could  recover  in  an  action 
of  tort  the  sum  paid,  and  the  damages  to  his  business 
from  the  acts  of  the  conspirators.  Whether  he  could 
recover  the  sum  in  an  action  of  contract  as  for  money 
had  and  received, — queered 

1  Payne  v.  Western  &  Atl.  R.  Co.,  13  Lea  (Tenn.),  507. 

2  Cooley  on  Torts,  asterisk  page  268,  is  authority  that  one  may  refuse 
to  have  business  relations  with  another. 

3  Heywood  v.  Tillson,  75  Me.  225. 

4  Carew  v.  Rutherford  (1870),  106  Mass  1. 

5  Compare  Cote  v.  Murphy,  159  Pa.  420. 
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In  a  Michigan  case  in  1887, 1  it  appeared  that  while 
Webber  and  his  men  were  at  work  in  his  saw-mill,  Barry 
led  a  body  of  men  upon  his  premises  to  find  whether 
Webber’s  men  wanted  to  join  a  ten-hour  movement. 
Held,  that  Barry  was  a  trespasser  and  was  liable  for  the 
mob’s  act  of  violence,  though  he  had  halted  the  men  800 
feet  from  the  mill,  and  warned  them  to  do  no  violence, 
and  afterwards  did  all  he  could  to  prevent  them  there¬ 
from. 

Further,  as  to  conspiracy  to  boycott  or  black-list,  see 
the  Typographical  Union  case  in  Virginia  in  1888  ; 2  one 
in  Ohio  in  1891  ;1 2 3 4  one  in  Connecticut  in  1887  ;  4  the  case 
in  New  York  in  1887,  of  the  ’Longshoremen’s  strike  ; 5 6 7 
one  in  Vermont  in  1887,  of  the  Rygate  granite-workers’ 
strike  ; 6  one  in  New  Jersey  in  1890  ; 7  and  one  in  Minne¬ 
sota  in  1893. 8 9 

§831.  Outrage  on  Prudence  Crandall. 

In  1833,  the  State  of  Connecticut  covered  herself  with 
glory  or  else  infamy,  by  enacting  that  no  person  should 
set  up  a  school  for  instruction  of  ‘ c  colored  persons  who 
are  not  inhabitants  of  this  State,  .  .  .  without  the  con¬ 
sent  in  writing  first  obtained,  of  a  majority  of  the  civil 
authority,  and  also  of  the  selectmen  of  the  town  in 
which  such  school,”  etc.  In  a  case  in  1834, 9  it  appeared 
that  the  prosecuting  attorney  of  Windham  County  filed 
an  information  against  Prudence  Crandall,  alleging  that 
she  had  violated  this  statute  by  setting  up  at  Canterbury 
such  school,  and  “harboring,”  etc. 

She  pleaded  that  even  if  the  facts  alleged  were  proven, 


1  Webber  v.  Barry,  66  Mich.  127. 

2  Crump  v.  Com’th,  84  Va.  927. 

3  Casey  v.  Cine.  Typ.  Union,  No.  3,  45  Fed.  Rep.  135. 

4  State  v.  Glidden,  55  Conn.  47. 

6  Old  Dom.  Stp.  Co.  v.  M’Kenna,  30  Fed.  Rep.  48. 

6  State  v.  Stewart,  59  Yt.  273. 

7  Mayer  v.  Journeymen  Stone-Cutters’  Assoc.,  47  N.  J.  Eq.  519. 

8  Bolin  Mfg.  Co.  v.  ITollis,  54  Minn.  223.  See  C.  A.  Seward’s  Colla¬ 
tion,  35  Alb.  L.  J.  224. 

9  Crandall  v.  State,  10  Conn.  339. 
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the  statute  contravened  U.  S.  Const.,  art.  4,  §  2  :  “  The 
citizens  of  each  State  shall  he  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States.”  Chief 
Justice  Daggett  instructed  the  jury  that  slaves  (and  their 
children  from  Rhode  Island,  New  York,  etc.)  were  not 
“citzens.”1  She  was  found  guilty  and  fined  $100  and 
costs.  She  filed  exceptions  and  a  motion  in  error.  The 
briefs  of  Messrs.  Goddard  and  Ellsworth  in  her  behalf 
(five  pages  long),  and  of  Messrs.  Judson  and  Cleaveland 
for  the  State  (twelve  pages),  are  now  very  interesting 
reading.  The  Supreme  Court  navigated  clear  of  the 
slavery  question,  and  reversed  the  judgment  on  a  tech¬ 
nicality,  namely,  that  the  information  was  insufficient  in 
not  averring  that  the  school  was  set  up  without  such 
license,  although  it  alleged  that  the  school  “had  been 
and  then  was  set  up,”  etc.,  “all  which  acts  and  doings 
of  the  said  Prudence  Crandall  were  done  and  committed 
without  the  consent,”  etc.2 

§  832.  Remedial  Procedure. 

In  a  government  of  the  people  by  the  people  for  the 
people,  the  query  to  Dogberry  has  sometimes  arisen  in 
case  of  one  elected  to  a  municipal  office:  “  But  how  if  he 
will  not  stand  ?  ”  In  an  Illinois  case  in  1893,  at  least, — 
that  of  town-clerk  of  Mount  Morris, — mandamus  lay  to 
compel  him  to  accept  and  serve.3 

The  Federal  act  of  1887  on  removal  of  judges  aims  a 
blow  at  nepotism  in  judges;  one  must  not  appoint  to  any 
office  any  of  his  relatives  within  the  degree  of  first  cousin. 

In  1851,  Congress  enacted  that  the  owners  of  ships  in 
all  the  more  common  cases  of  maritime  loss  can  sur¬ 
render  the  vessel  and  her  freight  then  pending  to  the 
losers,  and  thereupon  further  proceedings  against  the 

1  Citing  2  Kent  Com.  258. 

2  There  is  an  excellent  portrait  of  this  lady’s  pleasant  face  in  Apple¬ 
ton’s  Cyc.  Am.  Biog.,  Yol.  1,  p.  768;  where  we  learn  that  after  her 
school  was  broken  up  by  infamous  annoyances,  boycotting,  etc.,  she 
married  Rev.  Calvin  Philleo,  who  died  in  1876.  In  1886,  she  was  resid¬ 
ing  at  Elk  Falls,  Kansas.  She  was  born  in  1803. 

8  People  v.  Williams,  145  Ill.  573. 
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owners  terminate.  The  reason  therefor  seems  to  be  that 
if  a  merchant  embark  part  of  his  property  in  a  hazardous 
venture,  his  stake  should  he  confined  to  what  he  puts  at 
risk. 

If  the  metaphor  be  not  too  “multiple  and  mix/’  one 
may  assert  that  “the  car  of  progress”  and  “  the  march 
of  invention  ”  have  swept  away  many  old  statutory  re¬ 
strictions  ;  e.  g.,  as  to  service  of  process.  An  officer  may 
stop  a  train  of  cars  to  arrest  a  locomotive  engineer.1 
Indeed  Vermont  has  a  statute  compelling  the  conductor 
to  detain  the  train  for  an  officer  to  find  and  arrest.2 

§  833.  Minor  Offense  Conviction. 

Formerly  at  common  law,  upon  an  indictment  for  a 
felony,  there  could  he  no  conviction  for  the  minor  offense.3 
Now  otherwise  in  many  States:  e.  g.,  in  Pennsylvania  for 
simple  assault,  upon  a  charge  of  assaulting  with  intent  to 
murder,4  in  Arkansas  for  the  same,5  in  Massachusetts  for 
assault  and  battery,  though  the  charge  was  rape,6  in  Illi¬ 
nois  for  the  same, 7  in  New  Jersey  for  the  same,8  in  Penn¬ 
sylvania  on  a  charge  of  rape,  a  jury  may  convict  of  for¬ 
nication  simply.9 

§  834.  Bastard  a  “  Filius.” 

Another  advance  of  American  statute  law  upon  the 
English  common  law  is  the  inroad  of  interpretation  upon 
the  old  maxim  that  a  bastard  is  neminis  filius.  In  Mis¬ 
souri  and  other  States,  the  mother  is  declared  to  be  the 
lawful  guardian.  Consequently,  if  the  statute  gives  to 
the  father  and  mother  of  an  unmarried  minor  a  right  of 
action  for  wrongfully  killing  him,  and  he  he  illegitimate, 

1  St.  Johnsbury  &  L.  C.  R.  Co.  v.  Hunt,  60  Yt.  588. 

2  Vt.  L.  1886,  No.  54. 

8  Rex  v.  Cross,  1  Ld.  Raym.  711. 

4  Hunter  v.  Com’th  (1875),  79  Pa.  St.  503. 

6  Cameron  v.  State  (1853),  13  Arth.  712 

6  Com’th  v.  Drum  (1837),  19  Pick.  479 :  Com’th  v.  Dean  (1872),  109 
Mass.  349. 

7  Prindeville  v.  People  (1866),  42  Ill.  217. 

8  State  v.  Johnson  (1862),  30  N.  J.  L.  185. 

9  Com’th  v.  Lewis  (1891),  140  Pa.  561. 
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the  mother  has  such  right  without  joining  in  her  suit  the 
putative  father.1  But  it  was  otherwise  intimated  on  dis¬ 
missal  of  Marshall’s  suit  by  a  Federal  circuit  court  in 
Ohio,  in  1S91.2  In  England,  however,  in  1S63,  it  was  held 
that  a  bastard  is  not  a  “  child  ”  within  such  statute.3 

§  835.  Legal  Tender  Acts. 

Another  instance  of  legislative  outcome  of  national 
exigency  was  the  legal  tender  acts.  In  general,  a  statute 
must  not  alter  the  condition  of  a  contract  so  as  to  au¬ 
thorize  payment  in  something  different  from  what  the 
parties  stipulated.  But  in  a  case  from  New  York  in  1S84,4 
a  majority  of  the  Federal  Supreme  Court  held  that  the 
act  of  1878,  allowing  reissues  of  redeemed  Treasury  notes, 
was  constitutional. 

§  836.  Transcontinental  Railroad — Sinking  Fund. 

Another  notable  instance  of  public  necessity  being 
“the  mother  of  invention”  of  new  legislation  merits 
consideration.  In  1862  and  1864,  Congress  legislated  for 
establishment  of  a  railroad  and  telegraph  line  from  the 
Missouri  River  to  the  Pacific  Ocean.  It  chartered  the 
Union  Pacific  for  the  easterly  portion,  and  California 
chartered  the  Central  Pacific  for  the  westerly.  The 
United  States  loaned  $30,000,000  worth  of  bonds  to  each 
company,  and  each  issued  $30,000,000  of  its  own.  In 
1878,  in  apprehension  of  default  of  payment,  Congress 
required  the  two  to  create  a  sinking  fund.  The  statute 
directed  that  whatever  moneys  they  should  earn  in  carry¬ 
ing  mails,  army  supplies,  etc.,  should  be  kept  in  the 
Treasury  and  put  at  interest,  instead  of  being  paid  over 
to  the  companies  and  divided  among  the  stockholders  ; 
and  that  the  companies,  before  declaring  any  dividends 
from  ordinary  business,  should  pay  into  this  fund  enough 
of  their  receipts  to  make  the  amount  equal  to  twenty-five 

1  Marshall  v.  Wabash  Ry.  Co.  (Mo.  Supreme,  1894),  25  S.  W.  Rep.  179. 
And  see  dictum  of  Sutliff,  J. .  in  Mulil’s  Adm.  v.  So.  Mich.  R.  Co. 
(1859),  10  Ohio  St.  272,  at  p.  279. 

2  Marshall  v.  Wabash  R.  Co.,  46  Fed.  Rep.  269. 

8  Dickinson  v.  N.  E.  Ry.  Co.,  2  Hurl.  &  Colt.  735. 

4  Juilliax-d  v.  Greenman,  110  U.  S.  421. 
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per  cent,  of  their  earnings.  The  companies  objected  that 
such  enactment  years  before  the  maturing  of  the  debt 
contravened  the  constitutional  inhibition  of  taking  prop¬ 
erty  without  due  process  of  law,  and  infringed  on  Cali¬ 
fornia’s  rights  as  a  State  to  manage  her  fiscal  concerns. 
But  the  Federal  Supreme  Court  sustained  the  law.1  The 
majority  of  the  judges  considered  that  the  chartering 
acts  reserved  in  Congress  power  to  control  the  business 
for  the  public  interest  ;  that  the  Federal  Government 
occupying  the  two-fold  relation  of  sovereign  and  creditor, 
it  had  a  duty  to  see  that  the  current  stockholders  did  not 
appropriate  what  in  equity  belonged  to  others. 

§  837.  Municipal  Bonds. 

The  question,  Which  of  two  antagonistic  equally  in¬ 
nocent  parties  shall  be  the  sufferer  for  the  limitations 
of  human  foresight,  is  an  old-time  puzzler  to  administra¬ 
tors  of  justice.  As  to  the  rights  of  the  innocent  pur¬ 
chaser  of  invalid  municipal  bonds,  Judge  Blatchford,  in 
a  Federal  court  case  from  Texas  in  1892, 2  gave  a  most 
able  opinion,  reviewing  the  authorities,  and  declaring 
the  decision  of  a  case  from  Iowa  in  1866, 3  to  have  been 
overruled  by  that  in  a  case  from  Tennessee  in  1883. 4  A 
majority  of  the  court  held  that  the  city  of  Brenham  had 
had  no  statutory  authority  to  issue  negotiable  bonds,  and 
a  bona  fide  holder  could  not  recover  against  the  city. 
Justices  Harlan,  Brewer  and  Brown  dissented.  The 
dissenting  opinion  very  ingeniously  argues  that  the 
charter  authority  to  ‘  ‘  borrow  ”  for  general  purposes  on 
the  credit  of  the  city  imports  power  to  issue  negotiable 
paper.  A  month  later  a  petition  for  a  rehearing  was 
submitted  and  was  denied.  The  petitioner  prayed  leave 
to  amend  the  complaint  so  as  to  recover  for  money  had 
and  received,  as  in  a  case  from  Arkansas  in  1878. 5 

1  Sinking  Fund  Cases,  99  U.  S.  700-769. 

2  Brenham  v.  German  Am.  Bk.,  144  U.  S.  173,  549. 

3  Mitchell  v.  Burlington,  4  Wall.  270. 

4  Claiborne  Cy.  v.  Brooks,  111  U.  S.  400. 

6  Little  Rock  v.  Merchants’  Nat.  Bk.,  98  U.  S.  308.  But  compare 
Litchfield  v.  Ballou  (1884),  114  U.  S.  190. 
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§  838.  Reservation  Project. 

It  lias  been  prophesied  that  before  lapse  of  another 
half-century  the  United  States  will  remedy  the  evils 
of  vagrancy,  mendicant  immigration  and  overflowing 
prisons,  by  some  system  combining  (with  apt  modifica¬ 
tions)  the  Egyptian,  the  Grecian  and  the  Russian  ideas 
with  that  of  the  American  reservation,  by  establishing 
and  maintaining  an  Idlers’  Reformatory  in  Alaska.  In 
Egypt,  Amasis  established  a  law  that  every  man  should 
annually  declare  before  the  governor  of  the  province  by 
what  means  he  maintained  himself,  and  every  one  that 
failed  to  appear,  or  to  prove  that  he  had  some  lawful 
livelihood,  was  punished  by  death.  Solon,  about  600 
b.  c.,  introduced  a  like  law  in  Greece.  Siberian  exile, 
among  all  its  abominable  features,  has  one  merit, — it  is 
effective  of  its  object,  right  or  wrong. 

Our  experience  with  the  Indian  Reservation  system 
ought  to  have  taught  us  what  therein  is  remediable,  and 
how  far  its  utilities  can  be  extended  to  other  “  born- 
tired  ”  unfortunates.  One  is  tempted  to  say  of  Alaska 
to  social-science  philanthropists,  as  did  St.  Clair  of  Topsy 
to  Miss  Ophelia  :  “  There’s  virgin  soil  for  your  missionary 
ambition,— take  her  !  ”  The  preliminary  problems  do 
not  appear  to  be  altogether  insoluble  :  e.g.,  Would  an 
amendment  of  the  Federal  Constitution  be  necessary  ? 
Should  a  certain  class  of  street  peddlers  be  included  in 
the  weeding-out  ?  Should  habitual  drunkards,  although 
having  learned  a  trade  ?  Should  inveterate  prostitutes 
be  banished  thither  ?  Should  the  exiling  be  for  life  ? 
Should  a  ticket-of-leave  ever  be  granted  ?  Should  the 
present  public  land  system  be  so  modified  as — after  a 
term  of  discipline,  instruction  and  incipient  reform  on 
the  reservations— to  offer  encouragement  to  avail  of  pre¬ 
emption  rights  outside  ?  Should  inveterate  office-seekers 
who  are  good  for  nothing  else,  and  who  would  rather 
“  reign  in  hell  than  serve  in  heaven,”  be  sentenced 
thither  as  superintendents  (on  salary)  for  a  term  of 
years  ? 


060  LEADING  IN  LAW,  ETC.  Chap.  XII. 

§  839.  Social  Evil  Legislation. 

As  to  legislation  upon  the  social  evil,  our  limits  admit 
of  consideration  of  only  a  single  instance.  In  a  Missouri 
case  in  1873, 1  a  majority  of  the  Supreme  Court  held  that 
the  power  given  to  the  city  council  of  St.  Louis  by  the 
municipal  charter  of  1870,  “by  ordinance  not  inconsist¬ 
ent  with  any  law  of  the  State  ...  to  regulate  bawdy 
houses,  operated,  as  to  St.  Louis,  to  repeal  the  general 
statute  prohibiting  them  ;  also,  that  a  city  ordinance 
licensing  them  was  valid.  Judges  Yories  and  Sherwood, 
dissenting,  were  of  opinion  that  the  express  words,  “not 
inconsistent  with,”  left  no  room  for  repeal  by  implication. 
All  the  judges,  however,  considered  that  the  question 
whether  the  ordinance  was  against  public  policy  was  one 
for  the  legislative  body  and  not  for  the  judiciary.  Judge 
Yories  remarked  that  it  may  be  that  the  occupation  of 
the  courtesan  is  an  offense  so  interwoven  with  human 
nature  that  it  is  better  to  regulate  it  than  to  prohibit  it. 

§  840.  Entitling  Statutes. 

It  is  a  familiar  rule  of  American  constitutional  law 
that  the  object  of  a  statute  shall  be  clearly  expressed  in 
its  title.  This  has  been  taught  us  in  the  dear  school  of 
English  experience.  An  act  was  once  smuggled  through 
Parliament  under  the  plausible  title  of  “  A  Tax  for  the 
Support  of  the  Orphans  of  London.”  It  was  a  tax  on 
coals  brought  into  London,  and  only  a  part  of  the  pro¬ 
ceeds  went  to  the  support  of  a  small  orphan  institution  ; 
the  rest  was  ring-pocketed. 

A  statute  of  George  II.  had  the  following  title  : 
An  act  for  regulating  the  fees  of  attorneys,  and  for 
preventing  the  importation  of  disease  among  horned 
cattle.”  “Thereupon  Frank  F.  Heard  made  comment 
that  it  is  bad  enough  that  briefless  barristers  should 
legal d  attorneys  as  belonging  to  the  horned  one,  but 
it  is  less  than  justice  that  Parliament  should  sanction 
such  a  classification  ;  it  is  even  worse  than  that  group- 


1  State  V.  Clarke,  54  Mo.  17. 
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ing  of  infants,  lunatics  and  married  women,  of  which 
the  women  complain.” 

In  New  York,  in  1S04  (before  the  constitutional  re¬ 
quirement  that  ‘  ‘  no  private  or  local  bill  shall  embrace 
more  than  one  subject  and  that  shall  be  expressed  in  the 
title  ”),  a  statute  was  passed  entitled  “  An  act  making 
provision  for  improving  the  Hudson’s  river,  below  the 
city  of  Albany,  and  for  other  purposes.”  It  provided 
for  a  lottery,  from  the  proceeds  of  which  a  new  State 
capitol  was  to  be  erected.  In  1811,  a  statute  was  passed 
entitled  ‘  ‘  An  act  to  raise  money  to  build  a  bridge  over 
Allen’s  creek,  in  the  town  of  Le  Roy,  and  for  other 
purposes.”  Its  last  section  related  exclusively  to  medical 
societies  in  the  State.  Its  pertinence  probably  lay  in  the 
fact  that  doctors  often  help  us  “  over  the  river.” 

§841.  Hibernicisms  in  Statutes. 

Paradoxical  titles  to  statutes  have  not  been  unusual. 
An  Irish  statute  was  entitled  “  An  act  that  the  king’s 
officers  may  travel  by  sea  from  one  place  to  another 
within  the  land  of  Ireland.”  Doubtless  it  was  an  Irish 
chairman  of  the  committee  in  a  Virginia  legislature  who 
reported  the  statute  with  the  title  :  “  An  act  making  it 
penal  to  alter  the  mark  of  an  unmarked  hog.”  Perhaps 
so  also  in  the  Pennsylvania  legislature  that  passed  a  re¬ 
solve  that  “  The  State-House  land  be  enclosed  with  a 
brick  wall  and  remain  forever  an  open  enclosure.” 

A  Dublin  magistrate  once  exhibited  a  fine  sense  of 
humor  by  sending  one  Mary  Smith  to  prison  for  having 
“dynamite  unlawfully  in  possession.”  She  had  found 
a  brownish  looking  substance,  and  had  eaten  nearly  a 
whole  cartridge,  thinking  it  was  chocolate. 

A  New  York  judge  in  course  of  illustration,  once  re¬ 
marked  as  to  child  en  ventre  sa  mere  :  “  While  the  com¬ 
pany  must  be  regarded  as  the  common  carrier  of  the 
mother,  under  the  law  of  the  Emerald  Isle,  as  under¬ 
stood  by  the  court,  the  mother  was  the  common  carrier 
of  her  unborn  child.”  1 

1  Quinlen  v.  Welch  (1893),  76  Hun,  584,  at  p.  587;  interpreting 
Walker  v.  Gt.  No.  Ry.  Co.,  28  L.  Rep.  Ir.  69. 
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§  842,  “  Juggling  Fiends  that  Palter.” 

It  is  difficult  to  frame  a  statute  that  shall  satisfy 
every  strict  constructionist,  and  yet  not  defeat  the  legis¬ 
lator’s  purpose.  Blackstone  tells  us  that  a  statute,  “  pro¬ 
hibiting  blood-letting  in  the  streets,”  was  adjudged  to 
have  been  infringed  by  a  humane  surgeon  applying  his 
lancet  to  an  apoplectic,  who  had  fallen  down  senseless  in 
the  public  way. 

At  Hastings,  Eng.,  in  1885,  a  man  was  found  being 
wheeled  about  the  street  in  a  bath  chair.  He  was  arrested 
for  violating  the  statute  forbidding  intoxication  in  the 
street.  The  magistrate  acquitted  him  on  the  ground 
that  although  the  man  was  in  the  chair,  and  the  chair 
was  in  the  street,  the  man  was  “not  in  the  street,” 
“within  the  meaning  of  the  statoot.”  Very  asstoot ! 
This  reminds  of  the  sort  of  wisdom  and  justice  disclosed 
in  an  incident  narrated  by  Horace  Walpole.  He  tells  us 
that  a  man  once  dropped  lifeless  at  the  door  of  White’s 
clubhouse,  and  on  his  being  carried  in,  a  wager  was  laid 
whether  or  not  he  was  dead.  A  physician  was  proceed¬ 
ing  to  bleed  him,  but  the  wagerer  for  his  death  inter¬ 
posed  on  the  ground  that  it  would  affect  the  fairness  of 
the  bet. 

§  843.  Scents  and  Double  Sense— “ Mechanical  Purpose” — 
“  Wetting  Roots.” 

A  trite  illustration  is  afforded  in  the  efforts  to  enforce- 
any  unpopular  sumptuary  law.  The  liquor  seller  plants 
his  saloon  on  the  boundary  line  between  a  prohibitory  and 
a  license  State,  and  his  customer  persecuted  by  patriot 
prohibitionists  finds  an  asylum  in  the  next  room.  A  Mass¬ 
achusetts  “victualer”  will  sell  you  a  “meal”  consisting 
of  one  per  cent,  herring  or  dessicated  codfish,  two  per  cent, 
crackers  and  ninety-seven  per  cent,  “rum-go.”  In  a  cer¬ 
tain  Boston  hotel,  the  waiters  are  instructed  to  give  only 
solids  to  a  “  Sunday-guest ”  who  asks  for  “beer  and 
sandwich  ;  ”  one  can  only  get  beer  by  calling  for  it  as  an 
afterthought. 

As  the  inhibition  of  “nine-pins”  is  said  to  be  the 
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mother  of  invention  of  “ten-pins,”  so  in  Maine,  the  law- 
abiding  vendor  in  quantities  “  not  less  than  a  (toy-gun) 
barrel  ”  has  been  discovered.  A  farmer  sells  you  cider 
“  not  less  than  five  gallons  ;  ”  i.  e.,  you  buy  six,  and  im¬ 
mediately  sell  back  five.  The  subterfuge  of  a  proposition 
which  is  not  a  lie  if  trimmed  with  truth  “  in  one  sense,” 
has  had  manifold  illustration.  To  a  druggist’s  law-pre¬ 
scribed  question  :  ‘  ‘  For  what  purpose  do  you  want  the 
liquor?”  the  answer  came:  “Fora  ‘mechanical  pur¬ 
pose’ — for  raising  a  barn.”  This  reminds  of  the  argu¬ 
ment  of  a  Maine  legislator  against  enacting  the  celebrated 
“sumptuary  law,”  namely,  that  beer  was  known  to  the 
ancient  Egyptians,  “  else  how  could  the  pyramids  have 
been  raised  ?  ”  A  purchaser  of  a  pint  of  whisky  for  the 
purpose  of  “  wetting  some  roots,”  on  proceeding  to  drink 
wTas  requested  to  halt  and  elucidate.  It  was  the  roots  of 
his  tongue,  of  course,  that  were  suffering  blight.  One 
of  the  arguments  of  an  Indiana  legislator  in  favor  of  the 
statute  prohibiting  liquor-selling  within  three  miles  of 
any  institution  of  learning  was,  that  it  would  promote 
pedestrian  exercise  among  the  students. 

§  844.  New  York  Mechanical  Genius. 

Col.  H.  was  a  noted  lawyer  and  wag  in  the  N.  Y. 
“  Southern  Tier,”  a  quarter  century  ago.1  On  applying 
to  a  druggist  friend  one  Sunday  to  fill  his  flask,  he  was 
asked  for  what  purpose  he  wanted  the  liquor.  “  Purely 
a  mechanical  one,”  he  answered  ;  “  I  just  want  to  elevate 
myself.”  The  tradesman  surrendered.  At  another  time 
observing  in  the  progress  of  a  trial  at  the  Tioga  Circuit 
that  his  friend  C.,  the  opposing  counsel,  who  was  very 
sensitive  to  sciatica  in  variable  meteorological  conditions, 
had  not  only  his  usual  thermometer  in  one  pocket,  but 
also  a  flask  of  wine  in  the  other,  he  took  advantage  of 

a  lull  to  mention  to  the  judge  (Hon.  H.  G - -y)  just 

audible  enough  to  be  overheard  by  the  jury:  “Our 
friend  C.  carries  a  bottle  in  one  pocket  and  a  thermom¬ 
eter  in  the  other  to  see  that  he  doesn’t  get  too  high.” 

1  12  Alb.  L.  J.  95. 
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§  845.  “Intoxicating.” 

“  Strong  and  spirituous  liquors  ”  within  the  New  York 
license  law  include  ale  and  strong  beer.1  Chancellor 
Walworth  so  deciding  in  1846,  quoted  Pliny’s  remark 
(as  to  the  brewing  of  grain  in  Hispania  and  Gallia)  that 
“  so  exquisite  is  the  ingenuity  of  mankind  in  gratifying 
their  vicious  appetites,  that  they  have  invented  a  method 
of  making  water  itself  intoxicate.”  Also  Buckhardt  and 
other  travelers  in  Nubia  and  Abyssinia,  as  to  “  bouza,”  a 
liquor  obtained  by  fermenting  barley  without  malting, 
and  having  the  qualities  of  malted  liquor  of  the  Ko- 
mans  and  Germans — Cerevisia — from  Ceres.  Is  lager 
beer  “  intoxicating  ”  ?  In  New  York,  this  is  for  the  jury 
to  determine.2  The  Federal  Supreme  Court  does  not  deem 
it  “  spirituous.”  3  In  West  Virginia,  “  spirituous  liquors  ” 
does  not  include  lager  beer.4  In  Kansas,  “beer”  is 
presumed  to  be  intoxicating.5  In  Alabama  and  Illinois, 
cider  is  not  a  “  vinous  liquor.” 6  In  West  Virginia,  crab 
cider  is  “spirituous.”7  In  the  Kansas  “Intoxicating 
Liquor  Cases  ”  in  1881, 8  it  was  held  to  be  a  fact  for  the 
jury  to  determine  whether  McLean’s  Cordial  (a  prepar¬ 
ation  of  whisky,  tolu  and  wild  cherry)  was  a  compound 
liable  to  be  used  as  an  intoxicating  beverage.  In  Ar¬ 
kansas,  no  license  is  needed  to  sell  brandied  peaches  or 
cherries.  Otherwise  as  to  cherried  or  peached  brandy.9 

§  846.  Water  not  “Drink”  —  Showing  Wolf — “Bitters” 
Candy. 

Sir  Wm.  Maule  is  said  to  have  construed  the  oath  to 
a  tipstaff  to  keep  the  jury  “  without  meat,  drink  or  fire 

1  Nevin  v.  Ladue,  3  Denio,  437. 

2  Rauv.  People  (1875),  63  N.  Y.  277. 

3  See  6  Gr.  Bag,  298. 

4  State  v.  Thompson  (1882),  20  W.  Ya.  674. 

6  State  v.  Teissedre  (1883),  30  Kan.  476. 

6  Adler  v.  State  (1876),  55  Ala.  16  ;  Feldman  v.  Morrison  City  (1877), 
1  Ill.  App.  460. 

7  State  v.  Oliver  (1875),  26  W.  Va.  422. 

8  25  Kan.  751. 

9  Rabe  v.  State  (1882),  39  Ark.  204. 
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till  they  agree  on  a  verdict  ”  not  to  exclude  water  :  this 
not  being  “  drink  ”  in  the  “  popular  acception.” 

All  the  Y  ear  Round  tells  that  the  liquor  law  was  once 
evaded  hy  a  “  showman ”  whose  menagerie  consisted  of  a 
dirty  tent,  a  half-starved  wolf,  and  a  mysterious  looking 
keg.  Admission,  six  cents.  After  one  or  two  persons 
had  ‘ ‘  seen  the  sights,  ”  patrons  poured  in  rapidly,  and 
came  out  blithely  wiping  their  lips.  One  man  developed 
an  unsuspected  interest  in  natural  history,  looking  in 
eight  times  in  the  course  of  an  afternoon.  He  finally 
made  a  start  homeward,  hut  after  going  a  few  steps,  he 
stopped,  felt  in  his  pockets,  turned  around,  walked  back 
to  the  tent,  paid  the  entrace  fee,  and  stuttered  out  :  “I 
h-b-lieve  I'll  t-take  anozzer  look  at  that  wolf.” 

In  an  Arkansas  case  in  1880, 1  upon  one’s  indictment 
for  selling  whisky  without  a  license,  evidence  was  offered 
that  he  stood  behind  a  counter  at  a  festival  and  sold 
sticks  of  candy  at  ten  cents  each,  donating  to  each  pur¬ 
chaser  a  small  glass  of  liquor  from  a  jug  labeled  “Home 
Bitters.”  Held  all  irrelevant  without  proof  that  the 
liquor  was  whisky. 


§  847.  “  Medicine  ” — “  Employ  ”  in  Saloon. 

In  Kansas,  a  physician  who  in  good  faith  has  pre¬ 
scribed  beer  for  a  patient  must  refrain  from  socially 
joi  ling  with  the  patient  in  “  sampling.  ” 1  2  In  a  Maryland 
case  in  1882, 3  a  druggist’s  bequest  of  his  drugs  and  med¬ 
icines  was  held  not  to  include  fifty  barrels  of  whisky  in 
a  bonded  warehouse. 

A  druggist  who  sells  liquors  for  medicinal  purposes 
keeps  a  dram  shop  within  the  Illinois  law.4 

Pennsylvania,  in  1878,  enacted  a  statute  forbidding 
any  proprietor  to  employ  females  in  any  saloon,  etc.,  where 
intoxicating  liquors  are  sold.  Thereupon  Fanny  W alter, 
who  kept  a  tavern  in  Pittsburgh,  discharged  her  female 


1  Williams  v.  State,  35  Ark.  430. 

2  State  v.  Curtis  (1883),  29  Kan.  384. 

3  Kloch  v.  Burger,  58  Md.  575. 

*  Wright  v.  People  (1881),  101  Ill.  126. 
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waiters,  and  took  them  into  partnership.  But  she  was 
held  to  be  indictable  thereunder,  naetlieless.1 

§  848.  “  Open  and  Close.” 

San  Francisco  liquor-dealers,  when  ordered  to  close 
their  bars  at  midnight,  shut  their  doors  as  the  clock 
struck  twelve,  and  opened  them  five  minutes  later  for 
the  next  day’s  business. 

A  town  ordinance  prohibiting  licensed  dealers  from 
selling  liquor  between  six  p.  m.  and  six  A.  m.  is  unreason¬ 
able  and  void.2  So  also  one  prohibiting  sales  thereof  on 
court,  fair  or  show  days.3  So  also  one  requiring  drug¬ 
gists  to  furnish  quarterly  statements  of  liquors  sold.4 
But  it  is  reasonable  to  compel  dram-shops  to  be  closed 
from  half-past  ten  p.  m.  to  five  a.  m.,  as  was  an  ordin¬ 
ance  of  Meriden,5  or  to  close  at  nine  p.  m.,6  or  not  to  let 
restaurants  be  open  after  ten  p.  M.,  as  was  an  ordinance 
of  Dover.7 

i  849.  “  On  the  Premises ” — “Intemperate.” 

The  phrase  drinking  £  ‘  on  the  premises  ”  does  not 
apply  to  one  drinking  a  mug  of  beer  just  outside  an 
open  window  of  the  house.8  A  “saloon”  is  hard  to 
define.9  “Intemperate”  need  not  import  a  habit  of 
getting  drunk.10 

In  life  insurance  “  temperate  ”  means  moderate.11 

Certain  prosecutions  under  the  liquor  laws  will  be 
considered  further  on.12 


1  Walter  v.  Com’th,  88  Pa.  137. 

2  Ward  v.  Greeneville  (1874),  8  Bax.  228. 

8  Grillis  v.  Jonesboro,  Id.  247. 

4  Clinton  v.  Phillips  (1871),  58  Ill.  102. 

5  State  v.  Welch  (1869),  36  Conn.  215. 

6  Smith  v.  Knoxville  (1859),  3  Head,  245. 

7  State  v.  Freeman  (1859),  38  N.  H.  426. 

8  Dealv.  Schofield  (1867),  L.  R.  3  Q.  B.  Cas.  8. 

9  See  decisions  collated  in  22  Alb.  L.  J.  87. 

10  Mullinix  v.  People  (1876),  76  Ill.  211. 

11  See  Meacham  v.  N.  Y.  St.  Mut.  Ben.  Ass.,  post,  1432. 

12  See  §§1193-4. 
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§  850.  Civil  Damage — Local  Option — Prohibition. 

Another  illustration  of  legislation  conforming  to  the 
social,  economic  and  political  conditions  of  the  country 
and  people  is  afforded  by  the  “civil  damage  law” 
enacted  in  many  States,  allowing  an  action  to  lie  against 
a  retailer  of  intoxicating  liquors  for  mischiefs  consequent 
upon  a  purchaser’s  drunkenness.  These  provisions  will 
be  considered  further  on.  in  connection  with  certain 
decisions  construing  them.1 

The  Texas  Court  of  Appeals,  in  a  case  in  1885, 2  went 
so  far  as  to  declare  that  the  voters  of  a  town,  city  or 
justice’s  precinct  may  repeal  a  local  option  law  as  to 
operation  within  limit  of  the  municipality,  although  the 
law  had  been  adopted  by  the  county. 

A  State  may  absolutely  prohibit  the  manufacture 
and  sale  of  intoxicating  liquors  as  a  beverage.3 

§851.  Other  Evasions. 

Many  a  statute  other  than  a  sumptuary  law  is  a  two- 
edged  tool  that  Portia  can  wield  as  well  as  Shylock. 
Macbeth  execrated  the  juggling  witches  that  “keep  the 
word  of  promise  to  the  ear  and  break  it  to  the  heart.” 
Just  the  converse  has  been  sometimes  the  animadversion 
upon  an  impracticable  statute.  The  Massachusetts  law 
against  “pipers  and  fiddlers,”  or  that  against  profanity, 
reminds  of  the  old  conundrum  :  “What  is  the  difference 
between  a  Massachusetts  Fast-day  proclamation  and  por- 
gie  scraps  ?  ”  Answer  :  One  is  official ;  the  other,  fisli- 
offal.  Something  more  and  better  is  “Patriots’ Day  ” 
(as  Governor  Greenlialge  has  christened  it),  April  19th, 
substituted  as  late  as  1894. 

In  a  Massachusetts  case  in  1878, 4  it  was  held  that  one 
may  lawfully  change  his  residence  to  avoid  taxation. 

§  852.  “  On  both  Sides.” 

In  Massachusetts,  in  1893,  Crane,  an  oleomargarine 

1  See  §  1712  et  seq. 

2  Whisenliunt  v.  State,  18  Tex.  App.  491. 

8  Mugler  v.  Kansas  (1887),  123  U.  S.  623. 

4  Thayer  v.  Boston,  124  Mass.  132. 
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peddler,  put  on  each  of  the  insides  of  his  covered  wagon 
a  placard,  “  Licensed  to  sell  oleomargarine.”  The  wagon 
was  left  open  at  both  ends.  Held,  that  this  did  not 
comply  with  the  statute  of  1891,  requiring  a  placard 
“on  both  sides”  of  the  vehicle.1  It  reminds  of  the  old 
conundrum  :  “  How  many  sides  has  a  round  pitcher  ?  ” 
(Two, — the  inside  and  the  outside.) 

§  853.  Leasing  for  999  years  is  “  Selling  ’’—Brougham  Lead 
Effigies  “  Works  of  Art.” 

When  the  selling  of  clocks  by  traveling  traders  was 
forbidden  in  Alabama,  the  Yankee  clock-makers  let 
them  on  lease  for  999  years. 

After  Congress  had  revised  the  tariff  by  imposing  a 
heavy  duty  on  lead,  but  allowing  works  of  art  to  be 
imported  free,  there  appeared  on  a  wharf  in  New  York 
a  row  of  grotesque  leaden  effigies  of  Lord  Brougham, 
consigned  by  an  English  firm  to  a  merchant  as  works  of 
art.  The  custom-house  officials  insisted  that  they  were 
mere  blocks  of  lead.  After  three  months’  consideration, 
the  courts  pronounced  in  favor  of  their  artistic  origin. 
Collectors  of  curiosities  bought  them  at  prices  far  beyond 
their  metallic  value,  as  souvenirs  of  one  triumph  of 
British  cunning  over  Yankee  law-making. 

§  854.  “Muzzle” — “  Amostoddacton.” 

Some  evasions  of  the  law  remind  of  the  Parisian, 
charged  with  allowing  his  dog  to  be  at  large  without  a 
muzzle  :  “  The  regulations  do  not  say  where  the  muzzle 
is  to  be  put,  and  thinking  my  dog  would  like  to  be  able  to 
breathe  a  little  fresh  air,  I  put  the  muzzle  on  his  tail.” 
An  English  act  required  the  owners  of  stage-carts  to  have 
their  names  painted  on  them.  One  complied  by  the  in¬ 
scription  :  “A  most  odd  act  on  a  stage  cart.”  (Amos 
Todd,  Acton,  a  stage  cart.) 

In  1891,  at  the  Enfield  (Eng.)  Petty  Sessions,  one 
Bassett  of  Upper  Edmonton  was  haled  in  on  the  charge 
■of  violating  a  statute  prohibiting  one’s  conveying  any- 

1  Com ’th  v.  Crane,  158  Mass.  218. 


Chap.  XII. 


CURIOUS  LAWS. 


6G9 


tiling  in  liis  trade-cart  except  trade-goods,  it  was  proven 
that  the  only  “  thing  ”  in  the  cart  besides  his  goods  was 
himself  and  his  little  child  and  his  wife,  whom  he  had 
taken  along  to  mind  the  pony  while  he  was  at  Waltham 
market.  In  vain  he  pleaded  that  he  and  his  wife  were 
one  flesh.  As  she  was  another  “thing”  from  goods 
or  driver  he  was  fined  5s.  and  costs.  The  reporter  does 
not  inform  us  whether  the  Dogberry  insisted  that  Bassett 
should  go  afoot  or  drive  on  horseback.  Probably  the 
power  behind  the  throne  (the  Waltham  shop-keepers) 
had  not  instructed  their  catspaw  thereon. 

§  855.  Manipulation  of  Phraseology— “  Actual  Occupancy.” 

TV  e  have  already  had  occasion  to  note  certain  depart¬ 
ures  from  “common  dictionary”  in  the  exigencies  of 
awarding  justice.1  Of  some  statute  expressions  there 
seems  to  be  no  end  of  defining.  In  a  New  York  case  in 
1893, 2  it  wras  held  that  the  building  and  using  for  hunt¬ 
ing  and  fishing  a  log-house  on  an  island  in  the  North 
Woods,  an  acre  in  area,  by  Dunning,  a  hunter  guide, 
who  had  a  family  dwelling  in  another  township,  was  not 
“actual  occupancy,”  within  the  N.  Y.  law  of  1855  as  to 
notice  of  tax-sale.  Yet  in  a  New  York  tax  case  in  1885, 3 
it  was  held  that  one  may  have  actual  occupancy  of  one 
place, — e.  g.,  for  lumber  storage, — and  reside  elsewhere. 

§  856.  “  Ship  ” — “  Fruits  ” — “  Cultivated  Plants.” 

Professor  Dwight,  in  1882,  criticised  a  New  York 
codifier’s  definition  of  a  ship — “a  structure  fitted  for 
navigation,” — as  including  a  nautilus  or  a  child’s  toy  boat.4 

In  a  customs-duties  case  in  1893, 5  the  Supreme  Court 
held  that  tomatoes,  though  botanically  fruit  of  a  vine, 
are  not  “  fruits”  ;  they  are  vegetables.  What  were  they, 
Mr.  Justice  Gray,  when  they  were  “  love-apples”  ? 


1  See  §§  629-652. 

2  People  v.  Campbell,  Comptroller,  67  Hun,  590. 

3  Stewart  v.  Crysler,  100  N.  Y.  378. 

*  See  25  Alb.  L.  J.  241. 

5  Nix  v.  Hedden,  149  U.  S.  304. 
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According  to  the  London  Law  Journal  in  1884,  the 
question  whether  or  not  mushrooms,  the  growth  whereof 
has  been  encouraged  by  salting,  are  ‘  ‘  cultivated  plants  ” 
within  the  English  statutes  on  larceny,  was  puzzling  the 
magistrates  of  Rugby  ;  and  their  decision  either  way 
would  be  appealed  from. 

§  857.  Egg  “Stood” — Nail  “Driven  Straight” — Quibbles 
though  not  Wobbles. 

The  importance  of  unambiguous  definiteness  in  a 
statute  has  often  been  illustrated  by  a  wager  the  phrase¬ 
ology  of  which  suggests  to  the  better  who  accepts  it  a 
proposition  quite  other  than  that  of  the  better  who  pro¬ 
pounds  it.  Quoth  the  Kansas  City  Journal  : — 

“  Columbus  stood  an  egg  on  end 
Four  hundred  years  ago, 

By  slightly  breaking  its  frail  shell — 

A  simple  trick  you  know  ; 

And  Mrs.  Potter  Palmer  now 
Has  to  its  level  soared, 

By  driving  straight  a  nail  into 
A  hole  already  bored.” 

§  858.  Laid  Down  if  not  “  Laid  Out.” 

A  modern  instance  of  a  vexatiously  ambiguous  stat¬ 
ute  was  the  Minnesota  provision 1  as  to  homestead  in  an 
unplatted  tract  “  within  the  laid-out  or  platted  portion  ” 
of  a  municipal  corporation.  In  a  case  in  1888, 2  Judge 
Collins  began  his  opinion  with  the  remark  that  “  the 
section  is  certainly  beyond  any  construction  which  will 
prove  wholly  satisfactory  or  not  subject  to  doubt  and 
stricture.”  Although  the  opinion  was  clear  and  able,  it 
was  cited  as  authority  by  the  counsel  on  both  sides  in  a 
case  in  1891. 3 

§  859.  The  Letter  Getteth  Killed  for  Killing. 

In  a  Federal  court  case  in  1892 4  (wherein  it  was  held 

1  Gen.  Stat.  1878,  chap.  68,  1. 

2  Baldwin  v.  Robinson,  39  Minn.  244. 

3  Mintzer  v.  St.  Paul  Trust  Co.,  45  Minn.  325. 

4  Church  of  the  Holy  Trinity  v.  U.  S.,  143  G.  S.  457. 
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that  the  Federal  Statute  of  1SS5  prohibiting  importations 
of  aliens  under  contract  to  labor,  does  not  apply  to  a 
church’s  contract  with  a  foreigner  to  become  its  pastor), 
Judge  Brewer  said  :  “It  is  a  familiar  rule  that  a  thing 
may  be  within  the  letter  of  the  statute,  and  yet  not  with¬ 
in  the  statute,  because  not  within  its  spirit,  nor  with  the 
intention  of  its  makers.”  Compare  the  New  Jersey  act 
of  1855  against  “  wilfully  ”  breaking  down  another’s 
fence  the  mail-obstruction  case  of  arresting  the  carrier 
for  murder  ; 2  the  Vermont  Statute  omitting  “  knowingly” 
just  for  euphony  ; 3  the  former  Vermont  pauper  law  ;4 
the  former  California  habeas  corpus  act — any  judge,” 
etc.  ;5  the  New  York  law  prohibiting  a  sheriff  to  he 
purchaser  at  his  execution  sale  (construed  to  let  him 
buy  if  he  be  the  plaintiff).6  Judge  Story  said  :  “  It  is  a 
good  way  to  suppose  the  law-maker  present  ;  and  that 
you  have  asked  him  this  question  :  ‘  Did  you  intend  to 
comprehend  this  case  ?  ’  Then  you  must  give  yourself 
such  answer  as  you  imagine  he,  being  an  upright  and 
reasonable  man,  would  have  given.  ” 

Legislators  often  remind  us  of  the  maxim  :  “  Experi¬ 
ence  teaches  a  dear  school,  but  fools  will  learn  in  no 
other.”  After  boys’  playing  with  fire-crackers  destroyed 
blocks  of  the  business  portion  of  Portland,  that  city  and 
the  State  of  Maine  came  to  the  conclusion  that  certain 
importations  were  not  necessities.  In  Poughkeepsie,  too, 
a  hoodlum  who  threw  a  fire-cracker  under  a  horse  on 
July  Fourth,  causing  the  poor  animal  to  drop  dead  with 
fright,  learned  that  toleration  of  rowdy  customs  is  not 
authorization.7 

§  860.  Aphorisms  for  Legislators. 

Our  law-makers  are  sometimes  flattered  with  rather 

1  State  v.  Clark,  29  N.  J.  L.  96. 

2  United  States  v.  Kirby  (1868),  7  Wall.  482. 

8  Henry  v.  Tilson  (1845),  17  Yt.  479. 

4  Ryegate  v.  Wardsboro  (1858),  30  Vt.  746.  Compare  Yt.  Rev.  Laws, 
1880,  §  2841 :  “  unless,”  etc  ;  repealed  in  1886. 

5  Re  Ellis  (1858),  11  Cal.  222.  8  Jackson  v.  Collins  (1824),  3  Cowen  89. 

7  Conklin  v.  Thompson,  29  Barb.  218. 
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ambiguous  compliments.  The  American  Law  Review, 
in  1ST  1,  animadverting  upon  the  refusal  of  Congress  to 
increase  the  salaries  of  the  judges  of  the  Supreme  Court, 
remarked  that  “  the  simplicity  of  our  representatives  far 
surpasses  that  of  our  institutions.”  Indeed,  not  upon 
this  legislative  matter  alone  have  the  descendants  of  the 
Pilgrim  Fathers  and  of  other  pioneers  been  apt  to  be 
penny-wise, — have  verified  the  aphorism  that  “  reforms 
pass  through  three  stages:  ridicule,  argument,  adoption.” 

The  truth  of  another  aphorism  has  long  striven  for 
recognition,  namely:  “The  greatest  happiness  of  the 
greatest  number  is  the  foundation  of  morals  and  legisla¬ 
tion.”  It  is  to  be  credited  to  Beccaria,  in  his  treatise 
on  “Crimes  and  Punishments”  ( Dei  Delitti  e  delle 
Pene)  first  published  in  1761.  His  formulation  was, 
“  la  massima  felicita  divisa  nelmaggior  numero.” 

The  verbiage  of  some  statutes  reminds  of  the  remark 
of  an  old  pleader  when  asked  his  opinion  of  a  rather 
florid  sermon  of  an  ambitious  young  divine.  “Well,  I 
don’t  want  to  be  unreasonable,  but  I  don’t  see  how  I  can 
help  striking  out  all  after  the  text  as  surplusage.”  And 
this  recalls  the  repeated  “orchestra  passage”  in  the 
third  chapter  of  Daniel,  wherein  the  generic  word 
“harp ’’would  to-day  include  a  piano,  upon  which  the 
“  ower  gude  ”  deacon  mentioned  in  Miss  Phelps’s  “  Gates 
Ajar  ”  may  not  object  to  play  in  the  Heavenly  Choir. 

§861.  Charondas’  Halter— Khedive’s  Experiment. 

Washington  Irving  has  pleasantly  alluded  to  an  or¬ 
dinance  of  Charondas  whereby  any  legislator  among  the 
Locrians  that  proposed  a  new  law  should  do  it  with  a 
halter  about  his  neck.  If  the  proposition  was  rejected 
the  proponent  was  hung  forthwith.  Consequently  the 
laws  became  so  simple  that  the  whole  race  of  lawyers 
starved  to  death.  Irving  contrasts  therewith  the  policy 
of  William  the  Testy  ;  and  in  what  he  calls  a  “digres¬ 
sion,  distinguishes  the  innumerable  legal  gentlemen 
who  redress  wrongs  not  merely  for  the  sake  of  lucre, 
from  those  that  hang  on  the  skirts  of  the  profession  as 
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did  the  recreant  Cornish  knights  of  yore  upon  the  honor¬ 
able  order  of  chivalry. 

The  halter  expedient  reminds  of  an  account  given  by 
Colonel  James  Morgan,  about  a  quarter  of  a  century  ago, 
of  an  attempt  by  the  Khedive  of  Egypt  to  establish  a 
legislature.  When  the  viceroy  returned  from  France,  he 
called  his  ministry  together  and  said:  “In  order  to 
have  a  great  country,  we  must  have  a  legislating  body.” 
Delegates  were  selected  from  the  various  districts,  and 
were  told  that  on  debate  of  a  measure  all  who  favor  the 
government  will  stay  on  the  right,  those  who  oppose  it 
will  cross  over  to  the  left,  and  those  undecided  will  re¬ 
main  in  the  center. 

At  the  first  call  for  division  all  the  delegates  made  a 
rush  for  the  right.  Thereupon  the  prime  minister,  Has- 
san  Bey,  called  an  old  sheik,  Ibrahim,  to  him,  and  re¬ 
quested  him  upon  subsequent  measures  to  lead  the  op¬ 
position.  “  What’s  that  ?  ”  asked  the  sheik. 

‘  ‘  When  I  introduce  a  measure,  you  must  argue 
against  it.” 

The  sheik  grinned,  shook  his  head,  and  said  :  “  None 
for  Sheik  Ibrahim  ;  too  much  bastinado  !  ” 

After  a  time  the  minister  found  a  delegate  whom,  by 
bribery,  he  induced  to  accept  the  office  of  opposition. 
One  day  when  Hassan  was  absent,  one  of  the  opposition 
violently  opposed  a  measure  of  the  Khedive’s.  A  govern¬ 
ment  member  from  Pama  jumped  up  and  moved  that 
the  opposition  member  be  bastinadoed  for  treasonable 
conduct.  The  motion  was  carried,  and  he  was  knocked 
down  and  bastinadoed  on  the  floor  of  the  house.  That 
was  the  last  session  of  the  Egyptian  corps  legislatif. 

Indeed  on  more  shores  of  the  Mediterranean  than  one, 
there  has  lately  been,  in  legislation  or  the  want  of  it, 
somewhat  to  remind  of  Lord  Byron’s  query  : — 

“You  have  the  Pyrrhic  dance  as  yet, 

Where  is  the  Pyrrhic  phalanx  gone  ? 

Of  two  such  lessons  why  forget 
The  nobler  and  the  manlier  one  ?  ”  1 
1  “  Don  Juan,”  c.  3,  st.  86. 
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§  862.  Anachronisms— Scott— Warren. 

The  anachronisms  into  which  many  bright  literary 
jDeople  have  lapsed  in  dealing  with  points  of  law,  are 
often  as  interesting  as  unexpected.  Even  as  clear-headed 
a  lawyer  as  Sir  Walter  Scott,  in  the  Heart  of  Mid-Lothian, 
a  story  founded  on  fact,  makes  the  burden  of  the  charge 
against  Effie  Deans,  on  trial  for  her  life,  to  be  the  fact 
that  she  had  not  disclosed  her  pregnancy  to  any  one. 
But  he  makes  the  prosecutor  produce  (and  found  his  case 
upon)  a  letter  from  the  father  of  the  child,  which  clearly 
proved  not  only  a  disclosure  to  him,  but  also  to  the  woman 
whom  he  sent  to  her  to  assist  her  in  her  “  approaching 
straight.”  This  of  course  was  sufficient  to  end  the  case  ; 
yet  he  has  Effie  convicted  as  if  inevitably. 

Samuel  Warren,  a  barrister,  in  his  “  Ten  Thousand  a 
Year,”  makes  “Lord  Chief  Justice  Widdington”  decide 
that  an  ancient  deed  was  not  admissible  in  evidence  be¬ 
cause  it  contained  an  erasure, — an  important  point  settling 
the  fate  of  Tittlebat  Titmouse  and  the  other  leading 
characters.  Warren  doubtless  allowed  his  discrimination 
to  be  dulled  by  a  dictum  of  Blackstone,1  that  a  deed 
“may”  be  avoided  by  erasure  without  memorandum 
thereof  at  the  time  of  execution.  But  the  authorities  in 
the  foot-note  (Sliarswood  edition)  demonstrate  that  the 
deed  will  stand  on  evidence  aliunde  that  the  erasure  was 
made  after  the  signing. 

In  her  “  The  Missing  Bride,”  Mrs.  E.  D.  N.  South- 
worth  has  a  jury  drawn  by  “  idle  curiosity,”  and  not  by 
the  sheriff. 

§  863.  Reade — Rip  Van  Winkle — Shore- Acres. 

Charles  Reade  is  frequently  thus  caught  napping.  In 
“  Griffith  Gaunt,”  he  makes  evidence  of  a  want  of 
chastity  to  be  admissible  to  impeach  the  veracity — truth¬ 
fulness — of  a  female  witness.  In  “  Very  Hard  Cash  ” 
he  makes  the  dying  declaration  of  the  plaintiff’s  sister  as 
to  his  sanity  admissible  in  an  action  for  false  imprison¬ 
ment.  In  “Foul Play,”  he  makes  his  hero  to  be  tried 

1  2  Com.  308. 
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and  convicted  of  a  forgery,  without  any  attempt  of 
counsel  to  get  a  postponement  of  the  case,  although  his 
only  important  witness,  the  one  who  could  have  estab¬ 
lished  his  innocence,  was  sick  and  unable  to  respond  to 
the  subpoena. 

In  Mr.  McWade’s  dramatization  of  Irving’s  Rip  Van 
Winkle,  the  circumstance  of  the  mortgage  of  the  domain 
of  Falling  Water,  is  to  a  lawyer  “as  good  as  a  play.” 
Hatterick,  the  wily  Dutchman,  is  conspiring  to  get  a 
conveyance  in  fee.  Rip  sleeps  twenty  years,  and  then 
the  finding  of  the  unsigned  deed  in  his  game  bag  is  held 
to  be  not  only  conclusive  evidence  of  his  identity  hut  of 
his  claim  to  the  land  that  he  had  mortgaged  away. 
Rip's  bargaining  away  his  daughter’s  legacy  by  contract 
for  the  son  and  daughter’s  intermarriage  is  indeed  a 
“  puzzle  of  play- plot.” 

In  witnessing  Mr.  Herne’s  excellent  presentation  of 
“  Shore- Acres,  ”  during  some  of  his  charmingly  deliberate 
pauses,  the  writer  longed  to  inquire  how  Martin  in  exe¬ 
cuting  the  mortgage  had  induced  Mrs.  Berry  to  release 
her  right  of  dower — “I  say,”  to  release  her  right  of 
dower  in  the  farm. 

§  864.  Vulgar  Notions  of  Law. 

The  London  Law  Journal,  in  1893,  had  an  interesting 
article  on  legal  vulgar  errors,  mentioning  some  that  still 
linger  among  North  Country  miners;  e.  (/.,  that  a  hus¬ 
band  has  a  common  law  right  to  take  his  wife  to  market 
for  sale  with  a  halter  around  her  neck  ;  that  a  husband 
may  imprison  or  beat  his  wife,  if  the  stick  be  no  thicker 
than  his  finger  ;  that  bull-beef  may  not  be  sold  unless  the 
bull  has  first  been  baited  ;  that  no  man  may  shoot  a  crow 
within  five  miles  of  London  ;  that  the  owner  of  an  ass 
must  crop  his  ears  to  prevent  its  frightening  horses  on 
the  road  ;  that  an  heir  cannot  be  disinherited  unless  the 
will  give  him  a  shilling.  This  idea  of  being  “cut  off 
with  a  shilling  ”  reminds  of  Dick  Sheridan’s  reply  to  his 
father’s  threat  :  “You  don’t  happen  to  have  the  shilling 
about  you,  sir,  do  you  ?  ”  It  is  said  that  in  Suffolk  nine- 
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tenths  of  the  brides  among  the  lower  classes  swear  to 
“  love  and  honor  cherries  and  a  berry.” 

America  is  not  without  equally  silly  legal  supersti¬ 
tions  ;  e.  g.,  that  one  may  escape  the  penalties  of  perjury  by 
kissing  his  thumb  instead  of  the  book  ;  also  that  else¬ 
where  than  in  Vermont,  Ohio,  Illinois,  etc.,  girls  come 
of  age  at  eighteen  ;  also  that  the  words  <£  worldly  goods 
I  thee  endow  ”  convey  ownership.  The  notion  that  one 
may  lawfully  kill  a  howling  dog  or  squalling  cat  is  not 
wholly  unfounded.1 

§  865.  Rules  of  Descent. 

The  several  State  statute  books  prescribe  the  rules  of 
descent.  Kent2  gives  eight  general  rules  as  to  descent  in 
the  United  States  in  his  day, — he  was  writing  in  1831, 
perhaps.  Here  is  a  rhymed  version  thereof  by  T.  E. 
Davidson  which  appeared  in  the  Southern  Law  Journal 
in  1881. 

1.  “If  one  dies  owning  an  estate, 

It  lineally  must  gravitate ! 

If  but  one  heir,  it  will  annex 
To  him  or  her  in  spite  of  sex; 

If  there  be  more,  as  well  there  may, 

They  all  shall  take  per  capita. 

2.  “  But  if  degrees  perchance  there  be, 

Of  different  consanguinity : 

As  sons  and  grandsons  all  shall  take, 

And  an  estate  in  common  make, 

But  such  grandsons  have  cause  to  fear  it, 

They’ll  not  an  item  more  inherit 

Than  would  have  been  their  father’s  share 

If  he  had  been  the  living  heir. 

3.  “  But  if  the  owner  meets  his  fate — 

No  living  heir  to  his  estate; 

We  ve  dared  the  common  law  to  mend, 

And  his  estate  shall  now  ascend. 

4.  “  Again:  in  case  the  owner  do 

Lack  issue  and  lack  parents  too, 


1  See  post,  §§  942,  946. 
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His  brothers  and  his  sisters  shall 
Succeed  by  rules  collateral. 

If  brothers,  sisters,  nephews,  nieces, 

They  then  will  take  in  equal  pieces  : 

If  some  be  dead,  some  living  be, 

They’ll  take  by  nearness  of  degree. 

5.  “  And  in  default  of  father,  mother, 

And  nephews,  nieces,  sisters,  brother, 

On  issue,  the  estate  can’t  fall. 

And  yet  ’twill  rise  above  them  all. 

6.  “  Again  :  and  if  perchance  there  shall 

Be  no  descendants  lineal — 

If  parents,  brothers,  sisters  none, 

With  their  descendants  ’neath  the  sun, 

Nor  the  grandparents — the  estate 
Shall  by  unerring  legal  fate, 

Unto  the  aunts  and  uncles  wend, 

And  these  who  from  them  may  descend: 

If  equally  related  they 

Will  take  their  part  per  capita. 

7.  “  Provided,  if  the  intestate  had 

Derived  his  living  from  his  Dad, 

It  shall  to  aunts  and  uncles  slide, 

And  issue  on  the  father’s  side; 

And  if  none  such  there  be  perchance, 

Then  to  the  uncles  and  the  aunts, 

On  the  maternal  side  ’twill  go ; 

And  this  rule  works,  e  converso. 

8.  “  This  eighth  last  rule,  it  seems  to  me, 

Is  rather  stiff  for  poetry.” 

(The  eighth  rule  is :  On  failure  of  heirs  under  the  preceding 
rules  the  inheritance  descends  to  the  remaining  next  of  kin  of 
the  intestate,  according  to  the  rules  in  the  English  statute  of  dis¬ 
tribution  of  the  personal  estate,  subject  to  the  doctrine  in  the 
preceding  rules  of  the  half  blood  in  the  different  States,  and  as  to 
ancestral  estates  and  as  to  the  equality  of  distribution.) 

§  866.  Higher  Law  the  Basis— Corporations. 

In  a  paper  on  the  “Higher  Law,”  read  by  Solon  0. 
Thatcher  before  the  Kansas  Bar  Association,  in  1887,  he 
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remarked  :  “  If  we  seek  for  the  verbal  home  of  this 
‘  superior  law  ’  of  Burke,  this  ‘  rule  of  justice  ’  of  Cicero, 
‘  the  grand  charter  of  the  race  ’  of  Otis,  this  ‘  liberty  of 
pursuit’  of  Mr.  Justice  Bradley,  ‘the  new  evangel  of 
liberty  to  the  people  ’  of  Mr.  Justice  Field,  or  ‘  the  public 
welfare  principle  ’  which  is  not  the  subject  of  legislative 
barter,  as  defined  by  Mr.  Justice  Miller,  speaking  for 
himself  and  the  court,  we  find  more  difficulty  than  at 
first  seems  reasonable.  It  is  sometimes  called  ‘  natural 
equity,'  ‘inherent  justice,’  ‘the  public  power  of  the 
State,  the  pursuit  of  happiness, '  the  ‘  general  welfare 
duty  of  the  legislator  and  the  judge.’  .  . 

“  In  all  the  enactments,  agreements  or  deeds  of  men, 
these  alone  are  worthy  of  survival  which  can  maintain, 
their  consonance  and  harmony  with  those  sublime  affir¬ 
mations  which,  whether  of  Semitic  or  later  origin,  reveal 
the  presence  in  all  human  affairs  of  an  everlasting  sense 
of  justice  tempered  by  a  mercy  whose  softest  flame 
spiings  from  the  altar  of  supreme  love.  Individual  loss 
or  gain,  property  acquired  under  the  forms  of  law  and 
occupations,  entrenched  behind  legislative  sanction 
and  encouragement,  do  not  for  a  moment  interrupt  the 
majestic  march  of  this  royal  principle.  .  .  .  The  great 
Dartmouth  College  case,  so  long  the  citadel  of  corporate 
life  and  defiance,  of  late  has  been  beaten  upon  so  fiercely 
and  incessantly  by  this  universal  guardian  of  public 
policy,  that  it  may  well  be  laid  aside  in  that  vast  tomb 
of  cases  called  ‘overruled,’  ‘limited  ’  or  ‘denied.’” 

§  867.  Upper  Court  of  Errors  Law. 

A  slightly  different  presentment  of  the  theme  occurs 
in  an  impromtu  squib  fired  by  David  Barker  at  the 
Maine  Supreme  Bench  : — 

“  The  dog  you  love,  the  horse  you  drive, 

The  gold  mines  you  are  selling, 

The  hut  where  shivering  children  sleep, 

The  palace  that  you  dwell  in, — 

Some  knavish  chap  may  up  and  claim 
Before  the  sun  has  risen, 
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And  these  six  fellows  on  that  bench 
Have  power  to  say  they’re  his’n.  .  .  . 
Grave,  worthy  seniors,  just  one  word  .  .  . 
You  deem,  because  you  have  the  right 
To  stop  the  bells  from  chiming 
Anri  have  the  power  to  take  one’s  breath 
That  you  can  stop  my  rhyming  ? 

Sage  men,  a  private  word  with  you — 

You  on  that  seat  together — 

You  of  the  six  and  with  the  two, 

Once  more ,  now  tell  me  whether, 

With  all  your  courtly  wisdom  here 
And  all  your  power  for  terrors, 

There  may  not  be  some  higher  Power — 
Some  upper  ‘  Court  of  Errors.’  ” 
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§  868.  Stevens— “  Bullum  versus  Boatum.” 

Law  cant  has  been  well  travestied  by  George  A.  Stevens 
in  his  Lecture  on  Heads,”  a  favorite  school-boy  decla¬ 
mation,  beginning  :  “  Law  is  law,  and  as  in  such  and  so 
forth,  and  hereby  and  aforesaid,  provided  always,  never¬ 
theless,  notwithstanding.”  It  gives  the  case  of  Bullum 
v.  Boatum,  wherein  A.’s  bull  went  upon  B.’s  ferry-boat, 
ate  a  few  turnips,  and  proceeding  to  eat  the  hayband  by 
which  the  boat  was  moored,  boat  and  bull  drifted  away 
down  stream,  struck  a  rock,  stove  the  boat,  and  knocked 
the  bull  overboard.  After  fussy  argumentation  of  op¬ 
posing  counsel,  the  court  decides  that  the  bull  did  not  take 
away  the  boat,  nor  the  boat  the  bull,  but  the  tide  carried 
both  away.  Thereupon  Bullum  and  Boatum  sue  the 
water-bailiff,  but  after  the  reading  of  the  water-bailiff’s 
charter,  and  his  producing  evidence  that  the  boat  and 
bull  were  carried  away  neither  at  ebb  or  flood,  but  ex¬ 
actly  at  the  top  of  high  water,  the  plaintiffs  are  non¬ 
suited.  The  Norman-English  Latin  of  the  bailiff’s  char¬ 
ter  in  the  evidence,  made  him  “  sapor  omnibus  fishibus 
qui  swimare  in  fresliibus  vel  saltibus  riveris ,”  etc. 

§  869.  Fortescue— “  Six  Pied  Horses.” 

Almost  as  extravagant  was  the  travesty  by  Fortes¬ 
cue,  Master  of  Rolls,  of  Stridling  v.  Stiles  (reported  in 
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“  Scriblerus  ”)  which  turned  on  the  construction  of  a 
clause  in  the  will  of  Swale,  bequeathing  “  all  my  black 
and  white  horses  ;  ”  the  testator  having  six  black  horses, 
six  white  horses  and  six  pied  horses.  The  case  termin¬ 
ated  by  a  motion  in  arrest  of  judgment,  and  prayer  for 
inspection,  for  the  pied  horses  were  all  mares. 

§  870.  Hall— “Downfall  of  Maygames.” 

A  ridiculous  tract  was  published  in  1661  by  Thomas 
Hall,  entitled  “  Funebria  Florae,  the  Downfall  of  May- 
games.”  The  prisoner  Flora  was  charged  with  bringing 
into  England  from  the  city  of  Rome  in  the  -county  of 
Babylon,  a  lot  of  bad  characters,  “  affronters  of  ministry,” 
“  abusers  of  the  creature,  ”  “  a  rascalion  rout  of  fiddlers,” 
etc.,  etc.  The  first  witness  of  course  was  the  Holy 
Scriptures.  The  gravamen  of  the  charge  was  the  en¬ 
couraging  of  a  rabble  to  dance  around  Maypoles  on  the 
Lords  Day.  The  prisoner  was  allowed  no  counsel  nor 
witnesses,  and  of  course  was  found  guilty,  and  sentenced 
to  perpetual  banishment. 

§871.  “  Trial  of  Squire  Lottery.” 

A  tract  published  in  London,  in  1699,  was  entitled 
The  Arraignment  and  Trial  of  Squire  Lottery,  alias 
Royal  Oak  Lottery.”  The  prisoner  was  charged  rather 
broadly  with  being  the  enemy  of  all  good  conversation 
and  diversion,  and  with  continuing  insidiously  to  trepan, 
cheat,  decoy  divers  ladies,  gentlemen,  citizens,  appren¬ 
tices,  and  others,  to  play  away  their  money  at  manifest 
odds  and  disadvantage.  The  names  and  avocations  of 
the  witnesses  were  probably  suggestive  of  actual  persons 
that  had  been  ruined.  The  prisoner  was  found  guilty 
and  sentenced.  In  his  reply  why  sentence  should  not  be 
pronounced,  he  remarked  that,  ‘£  if  all  the  knaves  and 
cheats  of  the  nation  were  called  to  the  bar  and  executed, 
there  would  only  he  a  few  fools  left  to  defend  the  Com¬ 
monwealth.” 

§  872.  Trial  of  “  Sir  John  Barleycorn.” 

A  whimsical  temperance  tract  published  in  England 
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was  entitled  ‘ c  The  Indicating  and  Arraigning  of  Sir 
John  Barleycorn,  Kt.  Printed  for  Timothy  Tosspot.” 
The  venue  was  at  the  sign  of  the  Three  Logerlieads. 
The  judges  were  Oliver  and  Old  Nick,  his  holy  father. 
The  subpoenas  were  issued  from  the  sign  of  the  three 
merry  companions  in  Bedlam,  videlicet,  Poor  Robin, 
Merry  Tom  and  Jack  Lackart.  The  case  is  a  complete 
medley  of  merger  of  divers  offenses.  Lawyer  Noisy 
opened  the  prosecution.  The  first  witness,  Vulcan  the 
blacksmith,  testified  that  the  prisoner,  Sir  John  Barley¬ 
corn,  had  thrown  him  down,  picked  his  purse,  and  set 
his  wife  a-scolding.  Will  the  Weaver  testified  that  the 
prisoner  had  bound  him  hand  and  foot,  thrown  him  in  a 
ditch,  and  dislocated  his  shoulder.  Wheatly  the  Baker 
testified  that  the  prisoner  had  spoiled  his  business. 

The  defense  was  that  Barleycorn  had  been  a  friend  of 
all  these  witnesses  until  they  abused  him,  and  that,  if 
any  one  was  to  blame,  it  was  his  brother  Malt.  The 
witnesses  for  the  defense  were  Thomas  the  Ploughman, 
Bunch  the  Brewer  and  Mistress  Hostess.  They  insisted 
that,  if  Barleycorn  be  put  to  death,  all  England  would 
be  undone.  He  could  make  a  cripple  go,  could  make  a 
coward  fight,  could  make  a  soldier  feel  neither  hunger 
nor  cold.  His  Honor,  Old  Nick,  charged  the  jury  that 
they  must  acquit  the  prisoner,  if  they  found  that  he  had 
no  real  intention  of  wickedness,  and  was  not  the  imme¬ 
diate,  but  only  the  accidental,  cause  of  these  evils  laid 
to  his  charge.  Of  course  the  verdict  was,  not  guilty. 
Whether  or  not  the  culprit  Malt  was  thereupon  prose¬ 
cuted,  the  record  does  not  aver.  Perhaps  a  nolle  prosequi 
was  entered  as  to  Malt ;  he  shirking  the  responsibility 
upon  Hop  vine  or  Still  worm.  Had  Bobbie  Burns  been 
subpoenaed  he  would  have  testified  : — 

“  Inspiring  bold  John  Barleycorn, 

What  dangers  thou  canst  make  us  scorn  ! 

Wi’  tippenny  we  fear  nae  evil, 

Wi’  usquebae  we’ll  face  the  devil.” 

§  873.  Cervantes— Checkmating  a  Woman. 

Cervantes  makes  Sancho  Panza,  as  governor  of  Bara- 
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traria,  decide  a  rape  case  by  compelling  the  man  to  pay 
the  woman  all  his  money  ;  namely,  twenty  silver  pieces. 
No  sooner  has  she  bestowed  her  thanks,  and  departed, 
than  Sancho  orders  the  man  to  follow  her  and  take  back 
the  money.  They  both  return,  and  the  man  reports  that 
with  all  his  strength  he  could  not  recover  it.  She  also 
answers  that  she  was  no  such  baby  as  to  let  him  succeed. 
Sancho  then  orders  her  to  surrender  the  silver,  and 
banishes  her  from  the  realm  with  the  injunction  :  “  Had 
you  been  as  careful  of  your  chastity,”  etc. 

§  874.  Fielding— “  Savored  of  the  Realty.” 

In  ‘Amelia,”  Fielding  (himself  a  Middlesex  justice) 
makes  Justice  Thrasher  tender  to  one  accused  of  assault 
and  battery  the  following  declaration  of  England- justice. 

Sirrah,  your  tongue  betrays  your  guilt.  You  are  an 
Irishman,  and  that  is  always  sufficient  evidence  with 
me.  Fielding  makes  another  magistrate  deny  an  appli¬ 
cation  for  a  search  warrant  to  discover  stolen  title-deeds, 
on  the  ground  that  they  savored  of  the  realty,  and  it  was 

no  felony  to  steal  them.  If  indeed  they  were  taken 
away  in  a  box,  then  it  would  be  felony  to  steal  the  box.” 

§  875.  Sterne— Mother  not  “  Kin  ”  to  Son. 

In  Tristram  Shandy,  Sterne  makes  an  ecclesiastical 
couit  decide  that  a  mother  is  not  of  kin  to  her  son,  but 
that  the  son’s  paternal  sister  by  the  father’s  prior  mar- 
liage  is  next  of  kin,  and  properly  his  administratrix. 
Thereupon,  “  quoth  my  uncle  Toby,  ‘let  the  learned  say 
what  they  will,  there  must  certainly  have  been  some  sort 
of  consanguinity  between  the  Duchess  of  Suffolk  and  her 
son.’  Then,  quoth  Lorick,  ‘  the  vulgar  are  of  the  same 
opinion  to  this  hour.’  Sterne  also  pictures  courts  as 
deliberating  “whether  John  O’Nokes  his  nose,  could 
stand  in  Tom  O’Stiles  his  face  without  a  trespass  or  not.” 

§  876.  Adolphus— Buzfuz  :  “  Tomato  is  the  Love-apple.” 

John  Adolphus,  the  historian  of  the  times  of  George 
III.  (and  father  of  J.  L.,  the  A.  &  E.  reporter),  often 
longed— so  his  daughter,  Mrs.  Emily  Adolphus  Hender- 
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son  says — to  tell  Charles  Dickens  how  he  overlooked  a 
point  in  Bardell  v.  Pickwick.  Sergeant  Buzfuz  reads 
Pickwick’s  letter:  “  Garraway’s,  12  o’clock.  Dear  Mrs. 
B. —  Chops  and  tomato  sauce,  Y ours,  Pickwick.  ”  ‘ £  Gen¬ 

tlemen,”  says  the  learned  sergeant,  “  what  does  this 
mean  \  ”  etc.,  etc.  The  triumphant  point  which  Dickens 
missed  was  this  :  “Gentlemen,  I  need  not  tell  you  that 
the  popular  name  for  the  tomato  is  the  love-apple  ?  Is  it 
not  clear  what  this  base  deceiver  meant  ?  The  outpour¬ 
ing  of  love  and  tender  feeling  implied  by  ‘  tomato  sauce  ’ 
cannot  be  misunderstood.” 

§  877.  Thackeray  —  “  Scapegoat  versus  Cox  ”  —  Mulligan’s 
“  Blush  Bedjew  my  Cheek.” 

Thackeray,  in  “Cox’s  Diary,”  makes  Mulligan,  an 
Irish  barrister  in  London,  open  up  for  the  defendant  in 
“Scapegoat  v.  Cox,”  as  follows :  “Standing  hereupon 
the  pidestal  of  secred  Thamis  ;  seeing  around  me  the 
arnymints  of  a  profission  I  respict ;  having  before  me  a 
vinerable  joodge  and  an  enlightened  jury— the  countliry’s 
glory,  the  nation’s  cheap  defender,  the  poor  man’s  price¬ 
less  palladium ;  how  must  I  thrimble,  my  lard,  how  must 
the  blush  bedjew  my  cheek”— here  somebody  cried  out, 
“  0  cheeks  !  ”  and  an  uproar  ensued.  Cox  finally  lost  his 
case.  This  reminds  of  another  son  of  the  evergreen  isle 
who,  after  presenting  a  point  in  the  New  York  Court  of 
Appeals,  out  spoke  :  “And  ef  the  coort  plaze,  ef  oi  am 
w-rang  in  this,  oi  have  another  point  that  is  equally  con¬ 
clusive.”  Also  of  the  reply  of  the  mayor  of  an  Irish 
county-seat,  at  term  banquet,  when  complimented  by  the 
judge  as  presiding  over  an  ancient  city  :  “Yes,  me  lord, 
it  always  was  an  ancient  city.” 

§  878.  Trial  of  Reason  for  Flirting  with  Fancy. 

Often  as  the  court-room  has  furnished  the  parties  and 
the  poets  with  their  themes,  our  limits  exclude  all,  save 
the  exquisite  allegory  by  Mrs.  Frances  S.  Osgood  (author¬ 
ess  of  “  Little  Things,” — “  Little  drops  of  water,  little 
grains,”  etc.),  entitled 
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A  FLIGHT  OF  FANCY. 


“At  the  bar  of  Judge  Conscience  stood  Reason  arraigned, 
The  jury  impaneled,  the  prisoner  chained; 

The  judge  was  facetious  at  times,  tho’  severe, 

Now  waking  a  smile,  and  now  drawing  a  tear, — 

An  old-fashioned,  fidgety,  queer-looking  wight, 

With  a  clerical  air,  and  an  eye  quick  as  light. 

Here,  Reason,  you  vagabond,  look  in  my  face, 

I  m  told  you  re  becoming  an  idle  scapegrace. 

They  say  that  young  Fancy,  that  airy  coquette, 

Has  dared  to  fling  round  you  her  luminous  net; 

That  she  ran  away  with  you  in  spite  of  yourself. 

For  pure  love  of  frolic — the  mischievous  elf. 


Nov  up  to  the  stars  with  you,  laughing  she  springs, 
With  a  whirl  and  a  whisk  of  her  changeable  wings;  ’ 
Now  dips  in  some  fountain  her  sun-painted  plume, 

That  gleams  through  the  spray  like  a  rainbow  in  bloom; 
Now  floats  in  a  cloud,  while  her  tresses  of  light 
Shine  through  the  frail  boat,  and  illumine  its  flight; 

Now  glides  through  the  woodland  to  gather  its  flowers- 
Now  darts  like  a  flash  to  the  sea’s  coral  bowers; 

In  short,  cuts  such  capers  that  with  her  I  ween' 

It’s  a  wonder  you  are  not  ashamed  to  be  seen. 


Then  she  talks  such  a  language — melodious  enough 
To  be  sure— but  a  strange  sort  of  outlandish  stuff. 

I  am  told  that  it  licenses  many  a  whopper 

And  when  once  she  commences  no  frowning  can  stop  her- 

Since  it  s  new,  I’ve  no  doubt  it  is  very  improper. 

They  say  that  she  cares  not  for  order  or  law ; 

That  of  you— you  great  dunce-she  but  makes  a  cat’s  paw 
I  ve  no  sort  of  objection  to  fun  in  its  season, 

But  it’s  plain  that  this  Fancy  is  fooling  you,  Reason.’ 


“Just  then  into  court  flew  a  strange  little  sprite, 
With  wmgs  of  all  colors,  and  ringlets  of  light,' 
She  frolicked  round  Reason  till  Reason  grew  wild, 
Defying  the  court,  and  caressing  the  child. 

The  judge  and  the  jury,  the  clerk  and  recorder, 

In  vain  called  this  exquisite  creature  to  order  - ' 

‘  Unheard  of  intrusion  !  ’  They  bustled  about’ 

To  seize  her,  but  wild  with  delight  at  the  rout, 
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She  flew  from  their  touch  like  a  bird  from  a  spray, 

And  went  waltzing  and  whirling  and  singing  away. 

“  Now  up  to  the  ceiling,  now  down  to  the  floor 
Were  never  such  antics  in  court-house  before. 

But  a  lawyer  well  versed  in  the  tricks  of  his  trade, 

A  trap  for  the  gay  little  innocent  laid. 

He  held  up  a  mirror,  and  Fancy  was  caught 
By  her  image  within  it,  so  lovely,  she  thought. 

What  could  the  fair  creature  be  ! — bending  its  eyes 
On  her  own  with  so  wistful  a  look  of  surprise  ? 

She  flew  to  embrace  it.  The  lawyer  was  ready, 

He  closed  round  the  sprite  a  grasp  cool  and  steady, 

And  she  sighed  while  he  tied  her  two  luminous  wings, 

‘  Ah  !  Fancy  and  Falsehood  are  two  different  things!  ’ 

The  witnesses  (maidens  of  uncertain  age, 

With  a  critic,  a  publisher,  a  lawyer,  and  sage), 

All  scandalized  greatly  at  what  they  had  heard, 

Of  this  poor  little  Fancy  (who  flew  like  a  bird), 

Were  called  to  the  stand,  and  their  evidence  gave, 

The  judge  charged  the  jury  with  countenance  grave, 

Their  verdict  was  ‘  Guilty,’  and  Reason  looked  down, 

As  his  Honor  exhorted  her  thus  with  a  frown 

■“  1  This  Fancy,  the  fairy,  for  life  shall  be  chained 

In  your  own  little  cell  where  you  should  have  remained, 

And  you,  for  your  punishment,  jailor  shall  be  : 

Don’t  let  your  accomplice  come  coaxing  to  me  ! 

I’ll  none  of  her  nonsense— the  little  wild  witch  ! 

Nor  her  bribes,  although  Rumor  does  say  she  is  rich.’  .  .  . 

“  'Tis  §aid  that  poor  Reason  next  morning  was  found 
At  the  door  of  her  cell  fast  asleep  on  the  ground, 

And  nothing  within  but  one  plume  rich  and  rare, 

Just  to  show  that  young  Fancy’s  wing  once  had  been  there. 
She  had  dropped  it,  no  doubt,  while  she  strove  to  get  through 
The  hole  in  the  lock,  which  she  could  not  do.”1 

1  See  Clark  &  Austin’s  rare  and  exquisite  edition  of  Mrs.  Osgood  s 
poems  (MSS.  1846),  p.  34.  [Boston  Pub.  Lib.  **K.  235.] 
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CHAPTER  XIV. 

HISTORIC  CASES. 

§  879.  Hales  v.  Petit— “  Crowner’s  Quest  Law.” 

An  English  case  in  the  fifth  year  of  Elizabeth  is 
famous  as  being  the  prototype  whence  Shakespeare  drew 
his  Ci  ownei  s  cjuest  law ’  for  the  grave-digger  in 
Hamlet.  It  was  an  action  of  trespass  quare  clausum 
fregit.  The  plaintiff’s  baron,  Sir  James  Hales,  had  com¬ 
mitted  suicide  by  throwing  himself  into  a  water-course. 
The  coroner  presented  that  he  “  did  voluntarily  enter 
the  same,  and  did  himself  voluntarily  and  feloniously 
drown.”  Suicide  being  a  felony,  this  would  work  a  for¬ 
feiture  on  his  estate,  but  the  plaintiff’s  counsel  argued 
that  as  he  only  threw  himself  into  the  water,  and  did 
not  die  during  his  life,  he  did  not  commit  suicide.  This 
proposition  was  argued  by  six  sergeants-at-law,  and  their 
verbiage  “full  of  subtilty,”  covers  three  huge  folio 
pages.1  From  a  single  sentence  disce  omnes  :  “He  can¬ 
not  be  a  felo  de  se  until  the  death  of  himself  be  fully  had 
and  consummate.  Every  instant  contains  the  end  of  one 
time  and  the  commencement  of  another.”  Sergeant 
Walsh  said:  “The  act  consists  of  three  parts.  The 
hist  is  the  imagination,  which  is  a  reflection  or  medita¬ 
tion  of  the  mind  whether  or  no  it  is  convenient  for  him 
to  destroy  himself  and  what  way  it  can  be  done.  The 
second  is  the  resolution,  which  is  a  determination  of  the 
mind  to  destroy  himself,  and  to  do  it  in  that  particular 
way.  The  third  is  the  perfection,  wdiich  is  the  mind  has 
resolved  what  to  do.  And  this  perfection  consists  of  two 

1  Maa?«ret  Hales’  Widow’  v-  Cyriack  Petit,  Plowden’s  Reports,  253. 
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parts,  namely,  the  beginning  and  the  end.  .  .  .  The  act 
done  by  Sir  James  Hales  is  the  throwing  himself  into 
the  water,  and  the  death  is  but  the  sequel  thereof.”  The 
court  held  that  the  forfeiture  began  when  Sir  James 
threw  himself  into  the  water,  and  the  escheat  cut  off  all 
dower. 1 

§  879a.  Capt.  Kidd’s  Trial. 

It  is  now  found  probable  that  Captain  Kidd  of  the 
canting  old  ballad,  who  was  hanged  in  1701  on  a  charge  of 
piracy,  is  a  victim  of  popular  libel  and  outrage.  Instead 
of  confessing  that  “most  wicked  lie”  he  did,  he  stoutly 
protested  his  innocence  to  the  last.  He  was  allowed  no 
counsel  nor  opportunity  to  send  for  witnesses  or  papers. 
His  name  was  not  Robert  but  William.  He  was  born 
at  Greenock,  Scotland,  in  1650.  His  reputation  for  man¬ 
liness  was  unblemished  when  he  was  sent  by  the  govern¬ 
ment  in  pursuit  of  pirates.2 

§  880.  Trial  of  Charles  I. 

The  proceedings  on  the  trial  of  Charles  I.  would  seem 
to  be  rather  arbitrary  could  we  but  forget  how  tyran¬ 
nical  he  had  been.  On  January  4th,  1649,  an  ordinance 
was  passed  erecting  a  High  Court  of  Justice.  When  the 
king  had  been  brought  into  Westminster  Hall,  he  did 
not  remove  his  hat.  In  the  call  of  the  commissioners’ 
names,  at  mention  of  Lord  Fairfax,  a  woman’s  voice 
from  the  gallery  exclaimed  :  “  He  had  more  wit  than  to 
be  here.”  On  arraignment,  at  the  words  :  “a  tyrant, 
traitor,  murderer,  and  public  and  implacable  enemy  to 
the  Commonwealth  of  England,”  Charles  haughtily 
laughed.  When  the  president,  Sergeant  Bradshaw,  re¬ 
quired  him  to  answer,  he  demanded  to  know  by  what 
lawful  authority  the  court  sat.  Bradshaw  replied  : 
“  The  people  of  England,  by  whom  you  was  elected  king.” 
Such  election  Charles  denied  ;  and  after  some  word-spar- 
ring,  he  was  remanded  until  Monday. 

1  See  Rex.  v.  Parker,  post,  §  1153. 

2  See  OurFam.  Songs,  p.  171. 
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On  Monday  he  responded:  “I  demand  to  be  heard 
with  my  reasons  ;  if  you  deny  that,  you  deny  reason.” 
Bradshaw  replied  :  “If  you  will  not  answer,  we  shall 
give  order  to  record  your  default.  Your  reasons  are  not 
to  he  heard  against  the  highest  jurisdiction.”  Charles 
retorted:  “Show  me  that  jurisdiction  where  reason  is 
not  to  be  heard  !  ”  He  was  remanded,  and  next  day, 
after  similar  sparring,  the  court  ordered  the  default  to 
be  recorded.  Thereupon  Cook,  the  prosecutor  for  the 
Commonwealth,  looked  disappointed.  He  had  prepared 
a  bombastic  speech,  and  had  to  content  himself  with  the 
modern  congressional  balm, — getting  it  printed  without 
delivery.  One  passage  contains  the  following  execrable 
pun  :  “  Anglia  hath  been  made  an  Akeldama,  and  her 
younger  sister,  Ireland,  a  land  of  ire  and  misery.” 

On  January  27th,  depositions  having  been  meanwhile 
taken  ex  parte,  the  king  was  brought  in  for  sentence. 
On  Bradshaw’s  repeating  that  the  charge  was  made  by 
the  people  of  England,  the  same  woman  voice  exclaimed  : 
“  No  !  nor  the  hundredth  part  of  them.”  She  was  de¬ 
tected  to  be  Lady  Fairfax,  and  was  summarily  ejected. 
The  sentence  was,  that  Charles  Stuart  be  put  to  death 
by  the  severing  of  his  head  from  his  body.  Again  he 
demanded  to  be  heard,  but  was  forcibly  removed,  exclaim¬ 
ing,  “  .  .  .  Expect  what  justice  other  people  will  have  !  ” 
He  was  brought  to  the  scaffold  the  following  Tuesday. 
Taking  off  his  George,  he  handed  it  to  Bishop  Saxon,  with 
the  one  word,  “Remember!”  Then  settling  his  neck 
on  the  block  he  passed  a  few  moments  in  silent  prayer, 
and  stretching  out  his  hands  he  gave  the  preconcerted 
signal  and  the  ax  fell  with  one  effective  blow.  One  is 
reminded  of  the  answer  of  Auchinleck,  a  Scotch  laird,  to 
the  question  of  the  zealous  Tory,  Dr.  Johnson  :  “What 
did  Cromwell  do?”  “Cromwell  do!  God,  sir!  He 
garred  kings  ken  there  was  a  lith  in  their  necks.” 

§881.  Marshal  De  Retz— “  Bluebeard.” 

The  prototype  of  “Bluebeard”  was  Gilles  de  Laval  of 
Riez,  Marshal  of  France  in  1429.  His  beard  was  blue  and 
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clipped  to  a  point.  In  1640,  lie  was  burned  at  the  stake 
for  his  many  crimes.  “Marshal  De  Retz  1  (as  he  is  com¬ 
monly  called)  encouraged  mendicants  to  meet  him  on  the 
drawbridge  of  Machecoul,  and  decoyed  children  within 
the  castle  and  murdered  them  through  sheer  blood¬ 
thirstiness.1 

§  882.  Barleycorn  and  Ryecorn  Horse  Cases. 

Two  cases  have  been  made  historical  by  writers  of 
arithmetics.  One  2  was  an  action  of  special  assumpsit  on 
an  agreement  to  pay  for  a  horse  a  barleycorn  for  the 
first  nail  in  his  shoes,  and  double  every  other  nail,  which, 
as  there  were  32  nails,  amounted  to  500  quarters  of  barley. 
Under  the  instructions  of  the  court,  the  jury  gave  as 
damages  the  full  value  of  the  horse,  namely,  eight  pounds 
sterling.  In  the  other  3  a  contract  was  held  valid-  to  de¬ 
liver,  in  consideration  of  2s.  Qd.  paid,  and  £4  17s.  Qd. 
to  be  paid,  two  rye  corns  on  the  next  Monday  and  double 
every  succeeding  Monday  for  a  year.  This  would  require 
more  rye  than  was  grown  in  the  whole  year.  The  case 
was  finally  compromised. 

§  883.  Everit  v.  Williams— Robbers’  Account. 

In  1725,  a  bill  was  filed  in  the  Court  of  Exchequer  by 
a  solicitor  named  Wreathock,  in  behalf  of  a  party  named 
John  Everit,  to  compel  an  accounting,  etc.,  with  a  defend¬ 
ant  named  Joseph  Williams.  The  fact  was  that  Everit 
and  Williams  had  been  highway  robbers  in  partnership 
on  Hounslow  Heath  and  elsewhere,  and  Williams,  who 
carried  the  bag,  had  refused  to  make  a  fair  divvy,  in¬ 
sisting  that  Everit  owed  him  £20,  for  which  sum  he  had 
actually  obtained  a  verdict,  against  which  an  injunction 
was  prayed.  The  bill  had  the  cool  audacity  to  recite  that 
the  complainant  was  “  a  gentleman,  debtor  and  account¬ 
ant  to  her  Majesty,  as  by  the  record  of  this  honorable 
court  it  doth  appear  :  that  your  orator  being  skilled  in 
dealing  and  in  selling  several  sorts  of  commodities,  such  as 

1  See  5.  Gr.  Bag,  543. 

2  James  Morgan,  Levinz,  111. 

8  Thornborow  v.  Whiteacre,  2  Ld.  Raymond,  1164. 
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corn,  hay,  horses,  cows,  sheep,  hogs,  butter,  cheese,  plate, 
rings,  watches,  canes,  swords,  and  other  commodities, 
whereby  your  orator  had  acquired  to  himself  a  very 
considerable  sum  of  money  to  the  amount  of  £1,000  ;  and 
Joseph  Williams  of  the  parish  of  ...  in  the  county  of 
Middlesex,  gentleman,  being  acquainted  therewith,  and 
knowing  your  orator’s  great  care,  diligence  and  industry 
in  managing  the  said  dealing,  ”  etc. ,  £  £  applied  and  became 
partner  and  was  to  pay  half  the  expenses,  at  ale-houses, 
markets  and  fairs,  and  furnish  half  the  necessaries,  such 
as  horses,  bridles  and  saddles.”  On  motion  of  Sergeant 
Girdler  ;  the  respondent’s  solicitor,  the  bill  was  referred 
to  a  master  in  chancery  named  Harding,  who  reported  it 
scandalous  and  impertinent.  (It  might  have  been 
jocosely  argued  that  the  only  impertinence  of  the  bill 
was  its  failure  to  mention  purses  as  one  of  its  ££  commod¬ 
ities.  W reathock  and  his  fellow  solicitor,  AMhite,  were 
each  fined  £50.  In  default  of  payment  AM  reathock  was  im¬ 
prisoned  in  the  Fleet  six  months.  He  was  afterwards 
tried  for  complicity  in  the  robbery  of  Dr.  Lancaster,  and 
was  transported  for  life.  Everit  was  afterwards  executed 
at  Tyburn,  and  Williams  at  Maidstone. 

§  884.  Spencer  Cowper— Sarah  Stout’s  Death. 

The  case  of  Spencer  Cowper,1  charged  with  murder  of 
Sarah  Stout  in  1699,  was  famous  not  merely  from  its 
mystery  but  also  from  his  eminence  both  socially  and 
professionally.  He  was  born  in  1669,  was  brother  to  Lord 
Chancellor  Cowper,  and  grandfather  of  the  poet  William. 
He  was  an  amiable,  witty  and  successful  barrister.  Mrs. 
Stout  of  Hertford,  widow  of  a  wealthy  Quaker,  made  him 
her  confidential  friend  and  business  adviser.  Although 
he  was  very  happily  married,  her  daughter  Sarah  became 
gieatly  enamored  of  him,  and  he  indulged  her  in  a  cor¬ 
respondence  which,  to  avoid  placing  themselves  in  a 
false  light  before  society  gossips,  was  kept  secret. 

In  March,  1699,  Cowper  went  to  Hertford  to  attend 
the  spring  assizes.  He  dined  with  the  Stouts,  and  in 
1  5  Macaulay,  Hist.  Eng.  237. 
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the  evening  returned,  to  their  residence,  wrote  some 
letters,  and  took  supper.  After  nine  o’clock  Mrs.  Stout 
retired  and  left  Cowper  and  Sarah  together.  The  servant 
girl,  Sally  Walker,  testified  that  a  little  after  ten  o’clock 
Sarah  called  her,  and,  in  Cowper’s  presence,  directed  her 
to  warm  his  bed.  Sally  went  upstairs  about  eleven  and 
did  so,  and  about  a  quarter  of  an  hour  after  the  clock 
had  struck  eleven,  she  heard  the  outer  door  slam,  and 
supposed  that  Copwer  had  gone  to  convey  the  letter.  She 
came  downstairs  a  quarter  of  an  hour  later  and  found 
both  Cowper  and  Sarah  gone.  The  next  morning  Sarah’s 
body  was  found  entangled  among  some  stakes  in  the 
mill-dam. 

§  885.  Tories  Join  Quakers  against  Cowper. 

Although  a  coroner’s  jury  brought  in  a  verdict  of 
suicide,  it  was  learned  that  two  attorneys  and  a  scriv¬ 
ener  had,  over  their  wine  that  evening,  said  that  a 
pretty  Quaker  girl  had  jilted  one  lover,  and  another  would 
punish  her  coquetry.  The  Quakers  believed  that  Sarah 
had  too  much  “inner  light”  to  commit  suicide.  The 
Tories  co-operated  with  them,  and  caused  Cowper  and  the 
three  to  be  tried  for  murder.  The  Whigs  gave  the  accused 
their  sympathy,  and  the  kingdom  was  rent  with  excited 
clamor. 

At  the  trial,  three  sailors  testified  that  a  human  body, 
if  thrown  into  the  water  alive,  will  not  sink  but  float. 
Among  the  scientific  experts  called  against  this  theory 
was  the  celebrated  anatomist,  Dr.  Win.  Cowper  (not  a 
kinsman  of  Spencer),  also  the  eminent  Dr.  Samuel  Garth. 
The  latter  was  asked  by  the  judge  what  he  could  say  in 
answer  to  the  testimony  of  the  three  sailors.  He  re¬ 
plied  :  “My  Lord,  I  say  that  they  are  mistaken.  I  will 
find  sailors  in  abundance  to  swear  that  they  have  known 
whistling  raise  the  wind.”  Cowper,  who  conducted  his 
own  defense,  explained  that  it  was  not  his  final  intention 
to  remain  over  night :  that  he  could  not  prudently 
countermand  Sarah’s  order  in  presence  of  the  servant, 
but  as  soon  as  the  servant  had  gone  upstairs  he  urged 
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to  Sarah  that  it  would  afford  scandal  to  the  town  if  he 
should  remain  with  her,  and  through  his  brother’s  omis¬ 
sion  to  attend  to  it,  his  customary  lodgings  at  Mr.  Bare¬ 
foot’s  had  not  been  disposed  of  ;  that  he  went  to  the  tavern 
(where  he  was  seen  at  about  eleven  o’clock),  and  thence 
to  his  lodgings  at  Mr.  Barefoot’s.  It  is  said  that  after 
his  acquittal  he  was  appointed  judge,  and  often  had 
occasion  to  preside  at  murder  trials.  Baron  Macaulay 
finds  no  mention  hereof  in  the  grandson  poet’s  writings. 

§  886.  Lords  Warwick  and  Mohun— Coote  Murder. 

In  the  trial  of  peers  by  peers,  the  English  House  of 
Lords  has  occasionally  risen  to  the  brilliancy  of  a  Blue- 
Grass  jury  trying  a  Kentucky  colonel.  The  basis  of 
Thackeray’s  Esmond  is  said  to  be  the  affair  in  1699, 
wherein  the  Earl  of  Warwick  and  Lord  Mohun  were 
charged  with  the  murder  of  Captain  Coote,  a  dissijiated 
parasite  of  Warwick.  Mohun  had  acquired  a  scoundrel 
reputation  of  having  killed  Captain  Mountford,  the 
protector  of  Mrs.  Bracegirdle,  a  famous  actress  whom 
Mohun  was  attempting  to  abduct.  Sixty-nine  of  the 
Right  Honorables  (if  not  delectable  intellectibles)  had  a 
doubt  of  his  being  the  one  that  stabbed  Mountford,  and 
he  was  acquitted.  Fourteen  had  the  temerity  not  to 
doubt. 

Warwick  was  the  first  arraigned.  “How  will  you  be 
tried  ?  ”  “By  God  and  by  my  peers.”  Cawthorne,  bar¬ 
tender  of  the  Greyhound  Tavern  in  the  Strand,  con¬ 
fusedly  testified  that  about  midnight  he  found  three 
revelers,  Captains  French,  Dockwra  and  James,  oppos¬ 
ing  Coote,  Warwick  and  Mohun,  with  drawn  swords. 
Coote  was  the  most  excited,  and  exclaimed  :  “I  will 
laugh  when  I  please  and  frown  when  I  please.”  War¬ 
wick  and  Mohun  threatening  to  send  for  a  file  of  mus¬ 
keteers,  they  all  put  up  their  swords,  ordered  sedan  chairs 
and  departed.  Browne,  a  chairman,  testified  that  Coote 
gave  orders  to  be  taken  to  Leicester  Square.  Arrived 
there,  Mohun  paid  the  three  fares.  Browne  soon  heard 
a  cry  for  chairs,  and  hurrying  into  the  enclosure,  found 
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Coote  covered  with  blood,  and  two  men  holding  him  up 
and  crying,  “My  dear  Coote  !  ”  They  tried  to  get  him 
into  the  chair,  hut  he  struggled  and  broke  it.  They 
called  for  the  watch,  but  the  watch  said  it  was  out  of 
their  watch  and  refused  to  come.  Browne  was  blush- 
ingly  certain  that  Warwick  was  not  one  of  those  holding 
Coote  up.  Applegate,  a  chairman,  testified  to  carrying 
Mohun  to  the  Square,  to  hearing  the  second  call  for 
chairs,  to  taking  up  Captain  French  desperately  wounded, 
and  carrying  him  to  a  bagnio  in  Longacre,  Warwick 
following  in  another  chair.  Pomfret,  the  servant  at  the 
bagnio,  testified  that  he  let  in  Warwick  and  French, 
and  that  Warwick’s  sword  was  covered  with  blood,  but 
French's  was  clean.  Warwick’s  was  the  only  broadsword 
and  the  only  bloody  sword.  Mohun’s  sword  was  never 
accounted  for,  nor  for  some  days  was  he  seen  after  the 
affray.  A  surgeon  found  that  Coote’s  body  had  two 
wounds,  one  on  the  breast,  a  half  inch  wide,  the  other 
made  from  behind,  an  inch  wide. 

§  887.  House  of  Lords  Justice  Blind? 

W ar wick  on  his  defense  alleged  that  the  quarrel  arose 
from  an  unprovoked  insult  given  by  Coote  to  French. 
He  referred  to  the  trial  of  French,  James  and  Dockwra 
at  the  Old  Bailey  when  they  were  convicted  of  man¬ 
slaughter  only.  He  dwelt  upon  his  long  friendship  with 
Coote,  and  his  witnesses  proved  he  had  often  paid  Coote’s 
bills.  When  Warwick  proposed  to  call  French  as  a 
witness,  a  hot  discussion  arose,  and  on  the  advice  of 
Lord  Chief  Justice  Treby,  the  House  decided  against  his 
competency  ;  he  not  being  pardoned,  though  having  the 
benefit  of  clergy.  The  solicitor-general,  Sir  John  Hawley, 
called  attention  to  the  fact  that  Warwick  was  much 
more  concerned  for  Captain  French,  who  lie  now  alleged 
had  killed  his  friend,  than  for  that  friend  whom  he  had 
abandoned  dying  upon  the  field. 

The  House  found  Warwick  guilty  of  manslaughter  ; 
each  member  upon  being  called  placing  hand  over  heart 
and  saying  :  “  Upon  my  honor  !  ”  When  the  Lord  High 
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Steward  demanded  wliat  he  had  to  say  why  judgment 
of  death  should  not  be  pronounced  against  him,  he 
claimed  the  benefit  of  his  peerage  under  the  statute  of 
Edward  VI.,  and  was  discharged  with  a  reprimand. 
Lord  Mohun  was  tried  the  next  day  and  acquitted. 
Thereupon  he  made  a  short  speech,  promising  henceforth 
to  avoid  such  compromising  position.  (How  did  he  keep 
his  valuable  word  of  honor  ?  A  few  years  afterwards,  he 
drew  the  Duke  of  Hamilton  into  a  duel,  and  when  falling 
mortally  wounded,  drove  his  sword  through  Hamilton’s 
heart.)  According  to  public  opinion,  Coote  was  stabbed 
from  behind  by  either  W arwick  or  Mohun  ;  both  glad  to 
get  rid  of  an  expensive  and  turbulent  hanger-on. 

§  887a.  The  Active — U.  S.  Whips — Cheeky  Pennsylvania. 

f  e  1TTS,  Gideon  Olmstead  and  three  other  Connecti¬ 
cut  fishermen  were  captured  off  Cape  Charles  by  the 
British,  carried  to  Jamaica,  placed  on  board  the  sloop 
Active  bound  for  New  York  with  a  cargo  of  arms  and 
other  army  supplies,  and  forced  to  help  navigate  her. 
One  night  they  rose  upon  the  master  and  crew  thrice 
their  own  number,  confined  them  in  the  cabin,  and  steered 
for  Little  Egg  Harbor  in  New  Jersey.  The  British  melted 
pewter  spoons  into  bullets,  forced  the  hatches,  swept  the 
deck  with  their  fire,  and  wounded  Olmstead.  He  turned 
a  swivel-gun  down  the  companion-way  and  regained 
control.  When  in  sight  of  land,  he  was  pursued  by  an 
armed  brig,  the  Convention,  fitted  out  by  the  State  of 
Pennsylvania  and  commanded  by  Capt.  Houston,  who, 
against  his  protest,  carried  him  and  the  Active  to  Phila¬ 
delphia.  On  the  admiralty  trial  before  Judge  George 
Ross,  wherein  it  was  questioned  whether  the  enemy  were 
completely  subdued  when  Captain  Houston  came  up,  the 
jury  without  stating  a  single  fact,  returned  a  verdict  for 
one-fourth  to  Olmstead  and  his  associates,  and  the  rest 
to  Houston  (or  the  State),  and  one  Captain  Josiah  who 
had  sighted  the  Active  about  the  same  time. 

Olmstead  and  his  associates  appealed  to  Congress, 
and  for  appeal  bondsman  had  to  resort  to  their  Connecti- 
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cut  neighbor,  Benedict  Arnold,  who  was  then  military 
commander  at  Philadelphia,  and  who  (owing  to  extrava¬ 
gant  living  after  marrying  the  Philadelphia  belle,  Peggy 
Shippen),  was  eager  to  speculate.  The  appeal  was  re¬ 
ferred  to  a  committee  of  four  “  Commissioners  of 
Appeals,"  namely,  W.  H.  Drayton,  John  Henry,  Wm. 
Ellery  and  Oliver  Ellsworth,  who  reversed  the  judgment. 
Arnold,  apprehensive  that  the  State  was  moving  to  get  the 
money  from  Judge  Ross,  obtained  an  injunction  com¬ 
manding  the  marshal  to  retain  custody  thereof,  but  it 
was  disobeyed,  and  the  whole  paid  over  to  Ross  (£47,981) ; 
Ross  putting  upon  record  that  the  verdict  was  conclusive. 
Congress  passed  a  resolution  to  the  contrary. 

Meanwhile  the  sloop  had  been  disposed  of  to  Ritten- 
house,  the  astronomer,  acting  as  State  treasurer  ;  and 
the  Pennsylvania  Assembly  resolved  that  Judge  Ross 
pay  over  the  money  ;  which  he  did.  taking  a  bond  of 
indemnity.  The  F ederal  Constitution  was  adopted,  J udge 
Ross  died  in  1790,  and  Olmstead  sued  his  executors,  and 
obtained  judgment  by  default.  They  sued  Rittenhouse 
to  the  use  of  Olmstead  on  the  bond.  In  1792,  the  Penn¬ 
sylvania  Supreme  Court  declared  that  the  Court  of 
Common  Pleas  had  no  jurisdiction.1  Olmstead,  en¬ 
couraged  by  a  Federal  Supreme  Court  decision,2 *  applied 
to  the  Federal  district  judge,  Richard  Peters,  and  in 
1803  obtained  a  decree  against  Mrs.  Sergeant  and  Mrs. 
Waters,  daughters  and  executrices  of  Rittenhouse,  to 
hand  over  the  certificates  of  Federal  debt  in  which  their 
father  had  invested  the  money  received  as  State  treasurer. 
Governor  M’Kean  induced  the  Assembly  to  pass  an  act 
requiring  them  to  pay  over  the  funds  to  the  State  Treas¬ 
ury.  Judge  Peters,  dreading  to  embroil  the  State  with 
the  Federal  court,  refrained  from  issuing  process  on  the 
decree  until  in  1808  Olmstead  obtained  a  mandamus  from 
Chief  Justice  Marshall.8 

Judge  Peters  issued  the  writ,  but  when  the  marshal 

1  Ross  v.  Rittenhouse,  2  Dallas,  160. 

2  Penliallow  v.  Deane's  Adm.  (1795),  3  Dallas,  54. 

8  United  States  v.  Peters,  5  Cranch,  115. 
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attempted  to  serve  it,  he  found  the  house  of  the  two  ex¬ 
ecutrices  (corner  of  Seventh  and  Arch  Streets,  ever  since 
known  as  Fort  Rittenhouse  ”)  surrounded  by  State  mili¬ 
tia  under  command  of  General  Bright,  called  out  by  Gov¬ 
ernor  Snyder.  He  withdrew,  and  fixing  that  day  three 
weeks  for  service,  summoned  a  posse-comitatus  of  2, 000 
men.  Governor  Snyder  appealed  to  President  Madison, 
who  refused  to  interfere,  and  the  legislature  passed  anew 
act  insisting  on  the  State’s  right,  but  “  as  sundry  unfore¬ 
seen  difficulties  ”  might  arise  in  the  way  of  enforcing  it, 
they  appropriated  a  large  sum  to  be  used  “  as  to  the  Gov¬ 
ernor  might  appear  advisable  and  proper.”  A  day  or 
two  before  the  time  fixed,  the  marshal  by  stratagem  got 
into  the  rear  of  the  house,  and  took  the  two  ladies 
prisoners.  A  writ  of  habeas  corpus  was  sued  out  before 
Chief  Justice  Tilglnnan  of  the  State  Supreme  Court. 
The  case  was  argued  by  the  State  attorney-general, 
Walter  Franklin  and  Jared  Ingersoll,  on  one  side,  and  on 
the  other  by  the  U.  S.  district-attorney,  A.  J.  Dallas, 
and  by  Wm.  Lewis,  who  for  thirty  years  had  been  the 
Olmstead  counsel.  The  chief  justice  held  that  the 
Federal  courts  were  successors  to  the  Continental  ad¬ 
miralty  jurisdiction,  and  he  remanded  the  prisoners.1 

But  Uncle  Sam  didn’t  feel  fully  vindicated.  War¬ 
rants  were  issued  against  General  Bright  and  his  men  for 
forcibly  obstructing  Federal  process.  The  trial  came  on 
before  Judge  Bushrod  Washington,  who  instructed  to 
uphold  the  law,  but  for  three  days  and  nights  the  jury 
refused  to  convict.  He  refused  to  discharge  them,  even 
sending  in  a  doctor  when  two  were  taken  sick.  They 
brought  in  a  special  verdict  against  the  authority  of  the 
State.  On  this  he  ordered  a  judgment  of  guilty.  Bright 
was  sentenced  to  three  months’  imprisonment  and  a  fine 
of  $200  ;  the  other  men  to  one  month  and  $50  each.  But 
their  sentences  were  commuted  by  the  president  on  the 
ground  that  they  acted  under  a  mistaken  sense  of 
duty.  Olmstead  died  in  1846  at  East  Hartford,  over 
ninety-eight  years  old. 

1  Olmsted’s  Case,  Brightly,  1. 
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§  888.  Lesurques  Innocent,  Executed  for  Murder  of  Aude- 
bert. 

A  notable  judicial  murder  was  the  trial  and  execution 
of  Joseph  Lesurques  at  Paris,  in  1796,  on  the  charge  of 
being  one  of  live  murderers  of  Audebert,  a  postilion, 
and  Excoffon,  a  mail  courier.  Courriol,  one  of  the 
assassins,  was  arrested,  and  one-fifth  of  the  mail  plunder 
found  in  his  possession ;  and  he  was  convicted  on  the 
confirmed  testimony  of  his  mistress,  Madelaine  Br^ban. 
But  she  and  he  both  declared  that  Lesurques  was  in¬ 
nocent,  although  his  hair  resembled  the  blonde  wig  of 
Dubose,  one  of  the  four  assassins  remaining  unarrested. 
After  the  execution  of  Courriol  and  Lesurques,  Dubose 
was  arrested,  tried,  confessed  and  was  executed.  The 
two  female  witnesses,  Santon  and  Grosse-Tete,  servants 
in  a  cafe  at  Montgeron,  who  had  been  so  positive  of  the 
identity  of  Lesurques  as  the  blonde  assassin,  confessed 
their  mistake  when  confronted  with  Dubose. 

Guesno,  a  man  arrested  on  suspicion  but  discharged, 
had  been  requested  to  call  next  day  for  his  papers.  On 
his  way  back  to  the  judge’s  chamber  at  Melun,  he  had 
met  Lesurques,  and  the  two  friends  proceeded  along 
together,  engrossed  in  conversation,  entered,  and  seated 
themselves.  The  two  young  women,  on  seeing  Lesur¬ 
ques,  communicated  to  the  judge  their  belief  that  he  was 
one  of  the  men  they  had  seen  in  the  cafe.  The  case  was 
taken  from  the  criminal  tribunal  of  Melun  to  that  of 
Paris,  presided  over  by  Jerome  Gohier,  a  judge  of  the 
ilk  of  Jeffreys.  He  neglected  to  summon  Madelaine 
Breban,  but  she  appeared  voluntarily,  and  while  the 
jury  were  deliberating,  she  got  an  interview  with  Gohier, 
and  told  him  Lesurques  was  innocent.  But  he  coolly 
refused  to  reopen  the  trial.  Lesurques  was  a  wealthy 
and  honorable  citizen  of  Paris,  and  had  a  beautiful  and 
devoted  wife  and  three  children.  His  bearing  upon  the 
scaffold  was  noble  and  impressive.1 

§  889.  Laura  Fair— Crittenden  Homicide. 

A  California  case  in  1873  2  was  noted  for  a  blunder  in 
1  See  1  Gr.  Bag,  72.  2  People  v.  Laura  D.  Fair,  43  Cal.  137. 
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the  admission  of  testimony,  whereby  the  Supreme  Court 
was  obliged  to  grant  a  new  trial.  “The  fact  that  the 
defense  made  by  a  woman  charged  with  the  murder  of  a 
man,  is  rendered  more  formidable  when  considered  in 
connection  with  the  good  character  which  the  law  pre¬ 
sumes  her  to  possess,  does  not  of  itself  open  the  door  for 
the  prosecution  to  prove  that  her  general  character  for 
chastity  is  bad.”  The  deceased,  A.  P.  Crittenden,  was 
sitting  between  his  wife  and  daughter  on  the  ferry-boat 
El  Capitan,  when  Mrs.  Fair,  closely  veiled,  stepped  in 
front  of  him,  drew  a  pistol,  exclaimed,  “You  have 
ruined  me  and  my  child,”  and  shot  him  in  the  left  breast, 
causing  death  within  three  days.  The  opinion  is  by 
Chief  Justice  Wallace.  It  was  a  curious  coincidence 
that  within  a  year  after  this  decision,  Chief  Justice 
Sprague,  who  was  instrumental  in  granting  the  new 
trial,  Harry  Bryne,  the  prosecuting  attorney,  and  Elisha 
Crooke,  one  of  Mrs.  Fair’s  counsel,  had  all  died. 

.  ^le  trial  of  Mrs.  Fair,  she  said,  when  in  the 
witness-box,  that  Crittenden  was  her  friend  ;  “  if  he  had 
been  living  when  Mr.  Campbell  insulted  me  the  other 
day,  he  would  have  made  Mr.  Campbell  on  his  bended 
knees  apologize  for  it.”  Thereupon  there  was  applause. 

I  lie  court  ordered  the  officer  to  bring  forward  any  one 
who  applauded.  One  Emily  P.  Stevens  was  brought  up, 
and  on  being  asked,  she  answered,  “I  said  ‘  Good  !  ’  and 
I  put  my  hand  down  on  the  desk  so  [showing] ;  I  was 
not  aware  that  I  could  not  applaud  in  court.”  She  was 
fined  $25  for  contempt.  Mrs.  Fair  promptly  interposed  : 

I  v  ill  pay  it.  So  also  as  to  a  Mrs.  Booth  who  had 
stamped  her  foot,  and  “  was  not  aware,”  etc.1 

§  890.  McCarthy-Hall  Tragedy. 

The  case  of  Mrs.  Fair  reminds  of  the  trial  of  Jose¬ 
phine  McCarthy  in  1872,  charged  with  murdering  H  H 
Hall  in  a  street-car  in  Utica.  She  shot  him  uninten¬ 
tionally,  having  aimed  at  her  former  paramour,  Thomp¬ 
son.  Her  defense  was  emotional  insanity.  Judge  Doo- 

1  Official  Report,  etc.,  Pamphlet,  San.  Fr.  Coop.  Pr.  Co.,  1871. 
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little’s  charge  occupied  nearly  three  hours.  She  was 
acquitted,  but  immediately  re-arrested  on  the  charge  of 
assault  with  intent  to  kill.1 

§  891.  G-irl-wifa  Kills  Russian  Brute. 

The  St.  Petersburg  correspondent  of  the  New  York 
World  in  1872  reported  the  acquittal  of  a  young  Russian 
woman  on  the  charge  of  murdering  her  husband  of  three 
weeks.  Her  peasant  parents  had  compelled  her  against 
her  will  to  go  through  the  marriage  ceremony.  She 
answered  “no,”  but  the  priest  took  it  as  an  affirma¬ 
tion.  She  was  only  sixteen  years  old  ;  her  suitor  was 
forty-two,  a  discharged  soldier  and  a  drunkard.  For 
some  trivial  offense  he  beat  her  ;  she  procured  some 
arsenic  and  poisoned  him. 

§  892.  Abduction  of  Wm.  Morgan. 

Sometimes  a  case  becomes  prominent  simply  from  its 
connection  with  an  event  of  political  consequence.  Such 
was  a  New  York  case  in  1830,  followed  by  the  formation 
of  the  Anti-Masonic  Party.2  Elihu  Mather  was  indicted 
for  conspiracy  to  assault,  kidnap  and  abduct  William 
Morgan.  The  trial  in  the  Orleans  County  Circuit  Court 
in  1829  had  occupied  ten  days.  The  jury  found  the 
defendant  not  guilty,  and  the  public  prosecutor  moved 
for  a  new  trial.  One  of  his  grounds  was  the  setting 
aside  of  Juror  Stephen  Martin  as  having  formed  an 
opinion.  It  was  proved  that  Martin  had  said  he  believed 
that  Morgan  had  been  carried  away  by  Masons  alone, 
that  the  Masonic  institution  was  corrupt,  and  that 
Mather  was  guilty.  Martin  answered  that  he  had  indeed 
derived  adverse  impressions  from  the  public  prints  and 
common  reports,  and  unless  the  evidence  should  do  away 
with  the  circumstances  rumored,  he  should  continue  to 
consider  Mather  guilty.  The  exception  was  overruled  ; 
also  a  like  objection  as  to  setting  aside  another  juror, 
Samuel  Clark. 


1  See  5  Alb.  L.  J.  330. 

2  People  v.  Mather,  4  Wend.  230. 
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Another  ground  was  the  excusing  of  Wm.  P.  Daniels 
from  answering  (as  exposing  him  to  infamy)  the  ques¬ 
tion  whether  he  was  at  Solomon  Wright’s  house  in  New- 
fane  on  the  evening  of  September  13th,  1820  ;  also  from 
answering  whether  a  covered  carriage  arrived  or  left  there 
that  evening.  The  prosecutor  urged  that  Daniels  had 
not  been  indicted,  and  since  that  date  the  running  of  the 
statute  of  limitations  precluded  crimination.  But  this 
exception  was  also  overruled  ;  Judge  Marcy  quoting  the 
language  of  Chief  Justice  Marshall  on  Aaron  Burr’s 
trial:1  “ Many  links  frequently  compose  the  chain  of 
testimony  which  is  necessary  to  convict  an  individual  of 
crime.”  A  witness  by  disclosing  a  single  fact  might 
supply  a  missing  link  against  himself.  The  statute  did 
not  run  against  an  indictment  for  murder,  and  it  was 
possible  that  Morgan  had  been  murdered.  A  witness 
could  not  be  compelled  to  herald  his  own  infamy,  result 
crimination  or  not.  Motion  denied. 

§  893.  Steamship  Meteor. 

A  case  of  some  international  interest  the  writer  finds 
only  reported  in  the  Law  Reporter,  Jan.,  1869. 2  namely, 
that  of  the  Steamship  Meteor  seized  at  New  York  early 
in  1866.  Mr.  Evarts  moved  that  she  be  released  on  bond. 
Upon  the  appeal  from  Judge  Betts’  decision,  Judge 
Nelson  remarked  that  whether  there  had  been  a  viola¬ 
tion  of  the  neutrality  law,  was  a  question  of  intent  ; 
that  the  vessel  had  undoubtedly  been  furnished  with 
stores  and  fuel  by  the  owners  with  intent  to  carry  her  to 
Panama  and  sell  her  to  the  Chilian  Government ;  know¬ 
ing  that,  if  so  sold,  she  would  be  employed  in  the  war 
between  Chili  and  Spain.  But  does  a  seller's  knowledge 
that  the  thing  sold  will  be  used  for  the  purpose  for  which 
it  is  made  and  to  which  it  is  adapted  render  the  sale 
illegal?  He  cited  two  early  cases 3 *  and  added:  “  It  is 

1  1  Burr’s  Tr.  244. 

Thence  quoted  in  Mr.  J.  T.  Morse’s  book,  il  Famous  Trials.” 

3  The  Santissima  Trinidad  (1822),  7  Wheat.  283 ;  U.  S.  v.  Quincv 

11832),  6  Pet.  445. 
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impossible  to  say  that  the  owners  of  the  Meteor  took  any 
interest  in  co-operating  with  or  aiding  the  Chilian  Gov¬ 
ernment  in  war  with  Spain,  or  connected  with  that  idea.” 
And  he  distinguished  the  case  of  the  Anglo-Confederate 
cruisers,  “The  Alabama,”  “The  Alexandra,”  “The 
Georgia,”  “  The  Shenandoah,”  etc.  Judge  Betts’  decision 
was  reversed.  The  owners  instituted  in  the  Court  of 
Claims  a  suit  for  restitution. 

§  894.  General  Lee’s  Arlington  Estate. 

A  case  historic  through  eminence  of  the  parties  was 
a  suit  in  the  Federal  Supreme  Court  in  1882, 1  for  the 
recovery  of  General  Lee’s  Arlington  estate,  which  the 
Government  had  taken  by  tax  title,  and  devoted  to  a 
national  cemetery  and  fort.  The  Lee  representative 
prevailed  by  a  small  majority.  The  report,  including 
dissenting  opinions,  covers  nearly  150  pages. 

§  895.  Law’s  Delay— Bombay  Estate — Pizarro’s  Succession. 

A  chancery  litigation  rendered  interesting  from  the 
fact  that  “the  law’s  delay”  was  profitable  for  all  the 
parties,  was  the  Forbes-Mackenzie.  Sir  Charles  Forbes 
died  in  1819.  He  had  been  a  partner  of  Roderick  Mac¬ 
kenzie  in  a  mercantile  firm  in  Bombay.  In  1862,  the 
Bombay  real  estate  in  controversy  was  worth  £20,000. 
It  could  not  be  sold  pending  the  suit.  The  appeal-hear¬ 
ing  was  delayed  from  two  causes  :  it  could  not  be  heard 
by  the  Lord  Chancellor,  as  it  was  against  his  judgment 
as  vice-chancellor  ;  nor  by  Lords  Justices  Selwyn,  Rolt 
and  Giffard,  for  they  had  each,  at  some  stage  or  another, 
been  of  counsel  on  the  controversy  before  coming  to  the 
bench.  A  compromise  was  agreed  on,  and  when  the 
property  could  be  sold  in  1866,  it  had  risen  in  value  to 
£80, 000. 2 

Of  cases  remarkable  for  their  prolongation  was  one 
decided  by  the  Supreme  Court  of  Madrid  in  1865,  involv- 

1  United  States  v.  Lee.  106  U.  S.  196. 

2  The  Economist,  1869.  As  to  the  legacy-duty  decision  therein,  see 
L.  R.,  10  Eq.  Cas.  178. 
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in g  the  succession  to  the  inheritance  of  Pizarro.  It  had 
been  in  litigation  240  years.  ‘  ‘  Innate  Spanish  Procras¬ 
tination.” 

§  896.  Chevalier  D’Eon  Wager. 

An  English  case  in  1778  1  was  an  action  to  recover  a 
wager  that  the  Chevalier  D’Eon  was  not  a  man,  but  a 
woman.  He  had  been  an  army  officer,  had  fought  duels, 
and  was  quite  a  diplomat.  Lord  Mansfield  decided  for 
the  defendant  ;  dismissing  the  suit  on  the  ground  that 
it  would  be  an  outrage  to  compel  testimony.  The 
Chevalier  D’Eon,  who  was  of  very  effeminate  face, 
returned  to  Paris,  assumed  female  attire,  and  was  pen¬ 
sioned  by  Louis  XY.  for  having  been  a  spy.  In  1790, 
on  the  breaking  out  of  the  Revolution,  he  fled  to  England 
penniless  and  lived  as  companion  to  a  lady  of  good  repu¬ 
tation.  In  1810,  a  post-mortem  examination  disclosed 
that  he  was  a  male,  — not  a  female  nor  hermaphrodite. 
It  was  estimated  that  by  Lord  Mansfield’s  decision,  no 
less  than  £75,000  in  wagers  of  Englishmen  were  kept 
from  going  to  Paris. 

§  897.  The  Diamond  Necklace— Plot  Thickens. 

The  drama  of  the  diamond  necklace  culminated  at 
Paris  in  1786.  Boelnner,  the  court  jeweler,  had  con¬ 
trived  a  stucco  cast  of  a  necklace  for  Madame  Dubarry, 
the  favorite  of  Louis  XY.,  which  should  outshine  every¬ 
thing  of  the  kind  in  any  European  court.  The  monarch’s 
death,  in  1774,  compelled  him  to  relinquish  his  purpose. 
But  it  was  revived  on  the  accession  of  Marie  Antoinette, 
who  had  an  extravagant  fondness  for  ornaments.  He 
completed  the  bauble  at  a  value  variously  estimated 
about  £75,000.  Carlyle  has  described  it  as  having  in  the 
first  row  seventeen  as  large  as  filberts.  ‘‘Looser,  grace- 
fully  fastened  thrice  to  these,  a  three-wreathed  festoon, 
and  pendents  enough  (simple  pear-shaped  or  multiple 
star-shaped,  or  clustering  amorphous)  encircle  it,  en- 
wreath  it  a  second  time.  Loosest  of  all,  softly  flowing 

1  Da  Costa  v.  Jones,  Cowp.  729  ;  11  Cent.  Law  J.  184. 
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round  from  behind,  in  priceless  catenary,  rush  down  two 
broad  threefold  rows  ;  seem  to  knot  themselves  round  a 
very  queen  of  diamonds,  on  the  bosom ;  then  rush  on 
again  separated  as  if  there  were  length  in  plenty  ;  the 
very  tassels  of  them  were  a  fortune  for  some  men.  And 
now,  two  other  inexpressible  threefold  rows,  also  with 
six  tassels,  will,  when  the  necklace  is  on  and  clasped, 
unite  themselves  behind  into  a  doubly  inexpressible  six¬ 
fold  row,  and  so  stream  down  together  or  asunder,  over 
the  neck — we  may  fancy  like  lambent  zodiacal  or  Aurora 
Borealis  fire.” 

But  alas  !  when  Boehmer  showed  it  to  the  Queen  he 
found  it  eclipsed  in  the  feminine  mind  by  the  only  jewel 
capable  of  outshining  it,  namely,  a  jewel  of  the  ilk  of 
those  of  the  Roman  matron,  Cornelia,  but  more  freshly 
cut  than  were  Cornelia’s  when  exhibited,  to  wit,  a  baby. 
The  necklace  was  returned  to  him  with  word  that  the 
Government  needed  ships  rather  than  jewels.  In  vain 
he  tried  to  dispose  of  it  in  other  courts.  A  court  pen¬ 
sioner  named  Jeanne  de  St.  Remi,  an  illegitimate  de¬ 
scendant  of  Henry  II.  of  France,  had  married  a  gen¬ 
darme  named  Count  Lamotte.  She  was  a  consummate  ad¬ 
venturess.  She  had  determined  to  acquire  the  necklace. 
She  knew  that  one  Cardinal  de  Rohan,  while  ambassador 
at  the  Austrian  court,  had  become  involved  in  smuggling, 
and,  on  complaint  of  Maria  Theresa,  had  been  recalled, 
and  was  in  hot  fever  to  be  restored  to  court  favor. 

This  Countess  Lamotte  represented  to  the  Cardinal 
that  Marie  Antoinette  really  desired  the  necklace,  but 
was  restrained  by  the  King’s  parsimony,  and  by  fear  of 
the  popular  accusations  of  extravagance  ;  that  the  Queen 
wished  the  Cardinal  to  purchase  it,  ostensibly  for  himself, 
but  really  for  her,  and  proposed  to  give  him  her  written 
order  for  the  transaction,  which  was  to  be  kept  pro¬ 
foundly  secret.  She  procured  one  Mile.  D’Oliva,  a  noted 
court  beauty,  to  personate  the  Queen,  and  meet  the 
Cardinal  in  Versailles  Park  at  evening,  and  drop  him  a 
rose  with  the  words  :  “You  know  what  that  means.” 
She  also  procured  one  Balsamo,  a  Sicilian  charlatan, 
45 
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masquerading  as  Count  Cagliostro,  to  meet  the  Cardinal 
at  Strasburg,  and  as  a  sort  of  Masonic  Egyptian  oracle, 
foretell  success  to  the  enterprise.  She  also  procured  one 
Yilette,  a  boon  companion  of  her  husband,  to  forge  200 
notes,  and  had  them  conveyed  to  the  Cardinal  as  coming 
from  the  Queen. 

Boehmer,  filled  with  the  idea  that  he  was  selling  to 
the  Queen,  but  instructed  to  say  that  the  purchaser  was 
the  Sultan,  drew  up  a  proposal  of  terms  ;  1,600,000  livres 
to  he  paid  in  five  equal  installments,  the  first  in  six 
months,  the  others  at  intervals  of  three  months.  An 
autograph  approval  on  the  part  of  the  Queen  was 
(according  to  the  final  judgment)  simulated,  and  the 
document  delivered  to  the  Cardinal  ;  as  also  was  the 
necklace,  which  the  Cardinal  delivered  to  the  Countess, 
and  she  to  Yilette,  who  personated  a  messenger  from  the 
Queen  ;  the  Cardinal,  by  arrangement,  witnessing  the 
delivery  from  a  convenient  closet.  Count  Lamotte 
forthwith  broke  up  the  necklace  and  sold  portions  in 
London,  Amsterdam  and  Paris.  The  impostors  received 
some  £14,000  for  300  out  of  541  stones  composing  it. 

§  898.  Counterplot. 

Meanwhile  Boehmer,  instead  of  the  first  installment, 
received  only  £1,500  interest.  Thereupon  he  complained 
to  Madame  Campan,  her  Majesty’s  waiting- woman. 
The  Iving  at  Versailles  sent  for  the  Cardinal  and  ques¬ 
tioned  him.  Fearing  to  involve  the  Queen,  he  could  only 
answer  by  begging  pardon,  and  promising  to  pay  for 
the  necklace.  The  King  ordered  him  to  the  Bastile.  On 
his  way  thither,  he  penciled  and  dispatched  by  his  serv¬ 
ant  a  line  to  his  friend,  Abbe  Georgel  at  Paris,  to  des¬ 
troy  a  certain  portfolio  and  contents  ;  these  being  gilt- 
edge  letters  he  had  received  (as  he  supposed)  from  the 
Queen  apologizing  for  postponements  of  the  anticipated 
preferments.  The  messenger’s  horse  dropped  dead  on 
reaching  the  palace  gate.  But  the  Abbe  received  and  ful¬ 
filled  the  request  just  before  the  officers  arrived  and 
sealed  up  the  Cardinal’s  other  papers. 
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The  stupid  Louis  XVI.  (of  the  dynasty  that  “never 
learned  anything  nor  forgot  anything  ”),  instead  of  hush¬ 
ing  up  the  scandal,  precipitated  his  own  downfall  by 
issuing  letters  patent  notifying  Parliament  that  a  trial 
was  instituted  ;  thus  arousing  a  powerful  party  in  favor 
of  the  Cardinal,  and  giving  the  populace  material  for 
gossip  upon  the  Queen’s  extravagance:  “Louis,”  &c., 
“having:  been  informed  that  the  sieurs  Boelnner  and 
Bassange  sold  to  the  Cardinal  de  Rohan  a  necklace  of 
brilliants  ;  that  the  said  Cardinal,  without  the  knowledge 
of  the  Queen,”  &c.,  See.,  “  and  upon  his  declaration  to  us 
that  he  had  been  deceived  by  a  woman  named  Lamotte 
called  De  Valois,  we  judged  it  indispensable  to  secure  his 
person,”  &c.,  “that  the  process  may  be  by  you  instituted 
and  decided,  the  great  chamber  and  criminal  court  being 
assembled.” 

§  899.  Comedy  in  Court. 

Cagliosti’o,  being  accused  by  the  Countess  of  contriv¬ 
ing  the  fraud,  was  arrested.  He  appeared  in  court 
dressed  in  green  embroidered  with  gold,  and  having  his 
hair  in  curls  falling  to  his  shoulders.  To  the  question 
“Who  are  you?”  he  responded:  “I  am  a  noble  tra¬ 
veler,”  &c.  He  interlarded  his  further  answers  with 
Greek,  Arabic,  Latin  and  Italian.  His  vivacity  and 
gestures  made  his  judges  laugh  ;  and  he  withdrew  well 
pleased  at  having  so  well  advertised  himself  as  a  moun¬ 
tebank.  A  monk  named  Loth  testified  that  he  was 
a  nigh  neighbor  of  the  Countess  ;  saw  her  have  some 
superb  diamonds  ;  heard  her  say  she  got  them  of  the 
Queen  ;  heard  her  compliment  Mile.  D’Oliva’s  persona¬ 
tion  in  the  Park  ;  knew  Vilette  to  be  intimate  with  the 
Countess,  and  his  writing  to  resemble  that  of  the  billets. 

Madame  Dubarry  testified  that  the  Countess  once  ap¬ 
plied  to  her  for  a  pension,  and  that  she  (witness)  promised 
to  get  the  petition  recommended  to  the  king,  Louis  XV. 
The  Countess  Lamotte  came  in  gorgeously  appareled  ; 
and  although  startled  at  being  compelled  by  the  usher 
to  sit  on  the  stool  of  the  accused,  soon  recovered  her  self- 
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possession,  and  answered  with  surprising  audacity  and 
fluency.  The  Countess  retired,  the  stool  was  withdrawn, 
and  the  Cardinal  appeared,  dressed  in  the  official  violet 
mourning,  and  at  first  sadly  nervous.  He  spoke  for  half 
an  hour  “with  abundance  of  feeling,  emphasis  and 
dignity.”  The  judges,  as  he  withdrew,  arose  and  made 
obeisance.  Mile.  D’Oliva  compelled  them  to  wait 
awhile  ;  the  usher  announcing  that  she  was  suckling 
her  infant.  Meanwhile  Yilette,  who  had  been  arrested, 
came  in  promptly. 

§  900.  Tragedy  and  Retribution. 

The  proceedings  (including  delays)  lasted  more  than 
a  year.  By  withdrawal  of  the  thirteen  ecclesiastical 
counsellors,  the  bench  of  sixty-two  judges  was  reduced 
to  forty-nine.  The  Queen’s  alleged  approval  of  the  bar¬ 
gain  was  pronounced  a  forgery.  The  Cardinal  was  ac¬ 
quitted  by  a  majority  of  three  voices.  Cagliostro  was 
acquitted,  Mile.  D’Oliva  was  discharged,  probably  on  ac¬ 
count  of  “the  voice  of  nature.”  Yilette  was  banished. 
Count  Lamotte,  being  in  contumacy,  was  sentenced  to 
the  galleys  for  life.  The  Countess  was  sentenced  to  be 
whipped,  branded  on  both  shoulders  with  the  letter  V. 
( voleuse ,  thief),  and  to  be  incarcerated  in  L’Hopital  for 
life.  Before  reduced  to  submission  she  bit  a  piece  out 
of  the  executioner’s  arm.  After  a  year,  by  bribing  her 
jailors,  she  escaped  and  fled  to  London,  and  retreating 
to  the  roof  to  elude  officers  about  to  rearrest  her,  she 
fell  from  a  three-story  window  and  was  killed. 

The  theory  of  the  twenty-three  judges  who  voted  for 
convicting  the  Cardinal  was,  that  he  conspired  with  the 
Countess  against  the  Queen  and  Boehmer.  The  theory  of 
the  populace  was,  that  the  Queen  was  in  league  with 
the  Countess.  One  of  the  ultimate  results  is  well  known. 
Marie  Antoinette  was  guillotined  by  the  Jacobins  in  1703. 

§901.  John  Law's  Mississipi  Bubble. 

Another  historic  French  affair  hardly  comes  within 
our  purview  ;  prosecution  having  been  prevented  by  the 
perpetrator’s  escape  to  Venice  in  1720.  It  has  been  called 
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the  “  South  Sea  Scheme,”  a  magnificent  confidence  game, 
played  by  the  cannie  Scotchman,  John  Law,  upon  the 
Duke  of  Orleans,  Regent  of  France,— indeed  upon  the 
whole  people.1 

§  902.  Marshal  Bazaine’s  Trial. 

In  1873,  there  were  in  progress  three  State  trials,  in 
three  different  countries,  illustrating  three  national  traits 
respectively  :  namely,  the  Bazaine,  the  Tichborne  and  the 
Tweed  Oases.  The  trial  of  Marshal  Frangois  Acliille 
Bazaine  in  France  for  treason  illustrated  the  morbid  love 
of  glory  in  the  French  nation,  her  blind  faith  in  her  own 
invincibility,  her  ignorance  of  the  march  and  significance 
of  events,  and  her  eagerness  to  seize  on  an  individual 
scapegoat  for  every  national  defeat  which  to  them  is 
synonymous  with  dishonor.  It  was  Grouchy  at  "W  ater- 
loo,  it  was  Bazaine  at  Metz.  He  had  surrendered  an 
army  of  180,000  men.  The  Due  d  Aumalo,  in  piesiding 
over  the  tribunal,  emulated  (as  he  announced  he  should) 
the  serenity,  dignity  and  impartiality  of  the  English 
judges.  Bazaine  was  sentenced  to  death  ;  but  this  was 
commuted  to  imprisonment  for  twenty  yeais.  After 
nine  months’  confinement  lie  was  allowed  to  escape  to 
Madrid.  He  died  in  1888. 

■§  903.  Tichborne  Case. 

The  trial  of  Thomas  Castro,  alias  Arthur  Orton,  alias 
Roger  Charles  Tichborne,  for  perjury, illustrated  the  Eng¬ 
lish  grit  and  pluck  in  the  person  of  the  accused  ;  the  tradi¬ 
tional  respect  for  aristocratic  institutions,  which  is  part  of 
the  theory  of  the  Government ;  the  patience  and  persistence 
exercised  in  the  investigation  of  private  rights  ;  and  the 
love  of  fair-play  which  is  the  inheritance  and  property  of 
the  common  people.2  The  Tichborne  property  suit  had 

1  See  F.  S.  Fiske’s  translation  of  A.  Thiers’  narrative,  “  The  Mississippi 
Bubble,”  New  York,  W.  A.  Townsend  &  Co.,  1859. 

The  Panama  Canal  Cases  must  be  passed  over  as  too  recent  and  fa¬ 
miliar  for  our  limits.  As  to  the  trial  of  Tropmann  for  the  murder  of 
the  Kinch  family,  and  that  of  Prince  Pierre  Bonaparte  for  the  murder  of 

Victor  Noir,  see  Law  Rev.,  Oct.,  1870. 

2  See  Famous  Trials,  by  J.  T.  Morse,  Jr.,  Boston,  1874. 
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been  terminated  in  1872,  by  the  ignominious  withdrawal  of 
the  claimant,  and  his  subsequent  arrest  on  the  charge 
of  perjury.  The  unsuccessful  loving  of  the  young  Sir 
Roger  his  consequent  dejection  and  departure  from  his 
home  to  wander  in  strange  lands  ;  his  reported  shipwreck 
and  death  ;  the  appearance  of  the  claimant  as  the  iden¬ 
tical  Sir  Roger,  asserting  that  he  had  been  finally  rescued 
from  the  perils  of  the  deep,  and  had  led  a  wild  nomadic 
life  in  Australia  under  the  assumed  name  of  De  Castro  ; 
his  recognition  by  Lady  Tichborne  as  her  long-lost  son,’ 
by  soldiers  as  their  former  comrade,  by  servants  as  their 
old  master  ;  and  at  the  same  time,  the  failure  of  any  of 
the  near  relations  (except  the  aged  mother)  or  of  any  of 
the  intimate  noble  companions  of  the  Sir  Roger  of  years 
ago,  to  recognize  the  identity  of  the  claimant— all  make 
up  a  series  of  circumstances  more  strange,  startling  and 
romantic  than  the  combinations  and  situations  of  the 
most  ingenious  novelist.1 

Aftei  the  perjury  trial  had  progressed  over  a  hundred 
days,  a  witness  named  Jean  Luie  testified  that  he  was 
the  steward  of  the  Osprey  when  she  picked  up  the  sur¬ 
vivors  of  the  wrecked  Bella,  and  positively  that  the 
claimant  was  one  of  them,  and  continued  with  the  Osprey 
until  she  arrived  at  Melbourne.  The  prosecution  pro¬ 
ceeded  to  identify  Luie  as  Lungren,  who  in  1862,  at 
Bristol,  had  been  sentenced  to  three  years  of  penal  serv¬ 
itude  for  theft  of  a  bill  of  exchange  for  £24.  A  police¬ 
man  from  Bristol  said  Luie  had  a  wife  there,  who  had 
taken  the  name  of  another  man,  Hawkins.  This  occa¬ 
sioned  laughter  at  the  Crown  counsel’s  expense,  and  he 
(Hawkins)  asked  what  was  her  maiden  name  «  Witness 
answered,  ‘  ‘  Miss  Sarah  Cockburn.  ”  The  laughter  was 
now  at  the  expense  of  the  Chief  J ustice.  The  woman  was 
then  called,  and  recognized  Luie  as  her  husband,  whom 
she  had  not  seen  since  1865.  (Chief  Justice  Cockburn)- 


1  In  Tichborne  v.  Mostyn,  L.  R.,  8  C.  P.  Cas, 
the  costs  of  the  other  ejectment  suit,  Tichborne  v 
£40,000,  and  were  unpaid. 


.  29,  it  was  sworn  that 
.  Lushington,  exceeded 
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“  Did  you  recognize  him  at  once  %  ”  (Witness,  suddenly 
and  emphatically)  :  “  Rayther,  sir.” 

At  another  stage  Dr.  Kenealy  commented  on  a  state¬ 
ment  of  Hawkins  :  ‘  ‘  This  is  not  the  law  of  England  :  it 
is  the  law  of  hell.”  The  chief  justice  remonstrated  : 
“It  is  taking  a  good  deal  upon  yourself  to  say  what  the 
law  there  is.”  Dr.  Kenealy’s  opening  speech  occupied 
twenty  da}rs.  In  the  course  of  the  trial,  he  was  often 
rebuked  by  the  justices  for  breaches  of  decorum,  and  was 
finally  disbarred.1 

§  904.  Two  too  Palavery  Parliamenters. 

After  the  trial  of  the  Tichborne  civil  case,  and  pend¬ 
ing  the  claimant’s  indictment  for  forgery  and  perjury, 
two  members  of  Parliament,  Wlialley  and  Onslow,  in 
soliciting  funds  for  the  defense,  ventured  to  say  he  was 
unjustly  prosecuted.  Thereupon  the  lord  chief  justice 
of  the  Queen’s  Bench  sentenced  them  to  fine  and  impris¬ 
onment,  declaring  that  it  was  contempt  to  say  anything 
as  to  a  past  trial  or  even  a  suppositious  case  that  would 
prejudice  the  future  trial.  The  alternative  of  imprison¬ 
ment,  however,  was  afterwards  canceled.  On  the  Tich¬ 
borne  case,  the  Pall  Mall  Gazette  perpetrated  the  follow¬ 
ing  quatrain  : 

“  The  firm  of  Baxter,  Rose  and  Norton 
Deny  the  claimant’s  Arthur  Orton, 

But  can’t  deny — what’s  more  important — 

That  he  has  done  what  Arthur  oughtn’t.” 

§  905.  “  Boss”  Tweed’s  Trials. 

The  trial  of  Wm.  M.  Tweed,  “  The  Boss  Demagogue,” 
for  fraud,  illustrates  the  comparative  indifference  of 
the  better  classes  in  America  to  the  management  of 
public  affairs,  and  their  long  and  patient  submission  to 
the  most  shameless  and  corrupt  usurpations  of  power  by 
individuals,  in  a  country,  the  theory  of  whose  govern- 

1  See  an  acrimonious  episode  therein,  already  stated,  §675.  He  died 
in  1880.  For  an  account  of  the  strange  vicissitudes  of  liis  life,  see  21 

Alb.  L.  J.  400. 
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ment  is  republican,  and  the  final  terrible  reaction  and 
utter  overthrow  of  the  usurpers,  when  once  the  popular 
back  has  felt  the  burden  of  “  the  last  straw.”  1 

On  the  trial  in  1872,  was  disclosed  one  of  the  clever 
expedients  of  criminal  attorneys  to  gain  time  to  prepare 
defense.  The  indictment  filled  over  a  thousand  printed 
pages.  John  Graham  refused  to  waive  its  reading.  One 
of  the  people’s  counsel,  W.  R.  Peckham,  requested  that 
Tweed  be  required  meanwhile  to  stand.  But  Judge 
Davis  declined  to  exact  such  extreme  obeisance. 

§  906.  New  York  “  Anti-rent  War.” 


The  agrarian  litigation  and  prosecutions  in  New  York 
a  half  century  ago  have  passed  into  the  history  of  law 
administration  as  the  Helderberg  Anti-rent  War.  In 
1703,  Queen  Anne  granted  to  the  trustees  of  Rochester  a 
patent  for  an  extensive  tract,  describing  the  western 
boundary  as  the  “  Great  Mountains  commonly  called  the 
Blue  Hills.”  In  1708,  she  granted  to  Hardenbergh  a 
patent  of  land  whereof  the  eastern  boundary  was  the 
Rochester  patent.  On  partition  in  1749,  a  portion  of  the 
Hardenbergh  lands  fell  to  Chancellor  Livingston,  and 
from  him  by  descent  to  the  owners,  against  whom  in 
1840  an  anti-rent  league  was  rapidly  developing. 

The  Livingston  and  the  Van  Rensselaer  titles  extended 
to  tracts  in  Van  Rensselaer,  Albany,  Columbia,  Dela¬ 
ware  and  Sullivan  Counties.  The  lands  were  leased 
undei  an  entail  system.2  The  farm  lease  ran  to  the 
lessee,  “  his  heirs  and  assigns  forever  .  .  .  paying  therefor 
yearly  and  every  year  during  the  continuance  of  this 
grant  unto  the  said  Stephen  Van  Rensselaer,  his  heirs 
and  assigns,  .  .  .  bushels  ...  of  good  winter  wheat,  to 
be  delivered  .  .  .  four  fat  fowls,  and  one  day’s  service 
with  carriage  and  horses.  ”  The  lessee  (or  “  grantee  ”) 


1  For  interesting  points  in  the  Tweed  struggle,  see  People  v.  Inger- 
so  ,  «>c  N.  Y.  1;  People  ex  rel.  Tweed  v.  Liscomb,  Warden,  60  N.  Y. 
A>9  ;  People  v.  Tweed,  63  N.  Y.  194  ;  also  an  article  (published  after  the 
I  weed  trials),  “Judge  Davison  Contempt,  11  Alb.  L.  J.  408. 

2  See  form,  etc.,  Van  Rensselaer  v.  Jewett  (1849),  2N  Y  141  •  Td  v 

Hays  (1895),  19  N.  Y.  68.  ’ 
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covenanted  to  pay  all  losses  upon  the  premises,  and  to 
indemnify  the  grantor  in  respect  thereto.  There  was  a 
clause  authorizing  the  grantor,  his  heirs,  etc. ,  to  distrain 
if  the  rent  be  behind  twenty-eight  days  next  after  the 
days  of  payment  ;  or,  at  his  option,  to  prosecute  for  a 
recovery  of  it  in  a  court  of  record  ;  also  on  breach  to  re¬ 
enter,  put  out,  etc. 

§  907.  The  Last  Patroon. 

Gen.  Stephen  Van  Rensselaer,  who  was  the  last  pat¬ 
roon  in  full  authority, — his  lordship  ending  with  the  col¬ 
onial  government, — was  horn  in  1764,  fifth  in  descent 
from  the  first  Killian.1  His  mother  was  a  daughter  of 
Philip  Livingston.  He  married  a  daughter  of  Gen. 
Philip  Schuyler.  At  his  death  in  1839,  he  had  over  three 
thousand  farms,  and  the  arrears  of  rent  amounted  to 
over  $400,000.  His  son  Stephen  was  equally  lenient. 
Yet  crafty,  self-seeking  men  formed  combinations 
among  the  delinquent  lessees  to  thwart  collections. 
Demagogues  inspired  so  bold  and  bigoted  anarchism, 
that  Gerard  Hardenberg,  owner  of  large  tracts  in  the 
northern  part  of  Sullivan  County,  was  assassinated  when 
attempting  lawfully  to  recover  possession  of  a  farm. 

§  908.  “  Helbergia”  in  Columbia  County. 

In  Columbia  County,  a  sheriff  seeking  to  serve  pro¬ 
cess,  was  beset  by  a  masked  gang  and  his  documents 
destroyed.2  News  reaching  Hudson  that  a  band  of  dis¬ 
guised  and  armed  men  calling  themselves  “Indians” 
were  holding  a  council  at  Smoky  Hollow,  District- At¬ 
torney  Miller  (afterward  a  judge  of  the  Court  of  Appeals) 
and  the  sheriff,  with  deputy  Sedgwick,  J.  D.  Monell  and 
other  gentlemen,  proceeded  thither  and  arrested  Bough- 
ton,  the  chief  leader,  soi  disant  “Big  Thunder,”  and 
his  lieutenant,  “  Little  Thunder,”  and  lodged  them  in 
jail  at  Hudson,  despite  their  thundering.  Thereupon 
the  anti-rent  storm  of  wrath  grew  so  menacing  that 
Governor  Bouck  was  called  upon,  and  promptly  sent 

1  See  2  White,  Nat.  Cyc.  Am.  Biog.  51  ;  897. 

2  See  Schoolcraft’s  “  Helbergia,”  Canto  I. 
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down  the  Albany  Burgesses  Corps  and  the  Emmett 
Guards,  and  rescue  was  averted,  and  new  arrests  made. 
In  1845,  the  prisoners  were  tried  before  Judge  A.  J. 
Parker.  They  were  defended  by  A.  L.  Jordan  and 
James  Storm.  Mr.  Miller  was  assisted  by  the  attorney- 
general,  John  Van  Buren.  The  jury  disagreed.  They 
were  afterwards  tried  before  Judge  J.  W.  Edmonds,  and 
convicted.  Boughton  was  sentenced  to  imprisonment 
for  life. 

§  909.  Hell  in  Delaware  County. 

Meanwhile  in  Delaware  County,  0.  N.  Steele,  a  deputy 
sheriff,  proceeding  with  a  posse  to  serve  process  against 
Moses  Earle,  a  tenant  at  Andes,  was  confronted  by  nearly 
200  disguised  and  armed  “  Indians,”  and  shot  to  death. 
Governor  Wright  declared  the  county  in  armed  insur¬ 
rection,  and  sent  thither  a  battalion.  The  leaders  were 
ferreted  out,  and  nearly  250  persons  were  indicted  ;  some 
for  murder  and  others  for  minor  offenses  connected  with 
the  outbreak.  On  the  trial  at  Delhi,  Judge  A.  J.  Parker 
presided  ;  District- Attorney  J.  A.  Hughston,  Attorney- 
General  John  Van  Buren  and  Samuel  Sherwood  con¬ 
ducted  the  prosecution  ;  and  Messrs.  S.  Gordon^  M.  San¬ 
ford  and  S.  Bowne,  the  defense.  Van  Steenberg,  who 
had  fled  and  been  long  concealed  by  his  partisans,  was 
first  tried,  convicted  of  murder,  and  sentenced  to  be  hung. 
O’Connor  was  tried  next  with  a  like  result.  Others  were 
sentenced  to  imprisonment  for  life.  Some  pleaded  guilty 
of  minor  crimes,  and  got  sentence  suspended. 

§  910.  Right  of  Re-entry. 

On  the  civil  side  of  the  controversy,  the  land-leaguers 
disputed  the  location  of  the  Blue-Hill  boundary,  claimed 
that  the  Hardenbergh  patent  did  not  cover  the  anti-rent 
locality,  and  cunningly  procured  a  deed  to  their  ‘  £  head- 
center  ”  from  the  trustees  of  Rochester.  They  were  de¬ 
feated  thereon  in  the  Federal  Circuit  Court  before  Judge 
Nelson,  in  1853. 1  Their  contention  that  the  N.  Y.  acts 


1  Anti-Rent  Case,  24  Alb.  L.  J.  127. 
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of  1779  and  17S7  abolishing  feudal  tenures  rendered  void 
the  reservation  of  a  pre-emptive  right  of  purchase  by  the 
grantor,  that  where  land  is  leased  in  fee,  the  lessor  can 
impose  no  restraint  upon  the  lessee’s  power  of  alienation, 
was  sustained  in  1852  ;  the  Court  of  Appeals  declaring 
that,  whatever  conditions  the  lease  may  contain,  the 
lessor  has  no  reversion  or  possibility  of  reversion.1  In 
1859,  however,  it  was  held  that  the  right  of  re-entry  for 
non-payment  of  rent  might  be  reserved  upon  a  convey¬ 
ance  in  fee;2  and  that  the  rent  is  a  hereditament  de¬ 
scendible  and  devisable  forever.3 

§  911.  “  The  Erie  War  ’’—Drew’s  Wall-Street  Doings. 

Two  of  the  most  memorable  litigations  in  recent 
history  are  commonly  known  as  “The  Erie  War/’  and 
“  The  Erie  Raid  on  the  Albany  &  Susquehanna.”  The 
former  was  notable  not  only  for  the  wealth  of  the  parties 
and  the  millions  involved,  but  also  for  the  fact  that, 
under  the  peculiar  judicial  system  of  New  York  State, 
there  was  at  one  date  (March  10th,  1866)  several  contra¬ 
dictory  injunctionspending;  there  being  eight  judicial 
districts  and  thirty-three  justices  of  the  Supreme  Court, 
and  although  each  group  sat  only  in  their  own,  the 
equity  power  of  each  judge  extended  over  the  whole 
State.  Moreover,  although  local  politics  can  hardly  be 
said  to  have  influenced  events,  yet  the  contest  was  not 
unaffected  by  personal,  not  to  say  partisan,  rivalries  and 
bitterness.  Indeed  the  writer  of  an  article  in  the  Amer¬ 
ican  Law  Review,4  “The  Erie  Railroad  Row,”  Hon. 
Charles  F.  Adams,  Jr.,  began  with  the  quotation  :  “  ‘  Man 
and  boy,’  said  old  John  Adams,  ‘I  have  known  New 
York  politics  for  sixty  years,  and  to  me  they  have  always 
been  the  devil’s  own  incomprehensible.’  ” 

In  1861,  Erie  Railroad  stock  had  sold  at  17  ;  in  1864, 


1  De  Peyster  v.  Michael,  6  N.  Y.  467. 

2  Van  Rensselaer  v.  Ball,  19  N.  Y.  100. 

3  Van  Rensselaer  v.  Hays,  Id.  68.  See  “  A  Chapter  of  History  ;  or 
the  Progress  of  Judicial  Usurpation,”  by  A.  G.  Johnson,  Troy,  1863. 

4  3  Am.  L.  Rev.  41. 
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it  had  risen  to  125,  yet  the  road  had  never  made  a  divi¬ 
dend.  In  1866,  Daniel  Drew,  its  treasurer,  contracted 
to  deliver  many  thousand  shares  at  the  then  market  value, 
97.  The  directors  borrowed  of  him  $3,500,000  in  cash, 
depositing  in  his  hands  as  collateral,  28,000  shares  of  the 
capital  stock  hitherto  unissued,  and  $3,000,000  in  the 
corporation’s  convertible  bonds.  Thus  was  evaded  the 
New  York  law  giving  directors  no  authority  to  create 
new  stock,  but  to  issue  interest-bearing  bonds,  convert¬ 
ible  into  stock  at  the  option  of  the  holder.  Drew  then 
threw  58,000  shares  upon  the  market,  causing  a  fall  of 
50  per  cent. 

§  912.  Drew  and  Vanderbilt  Conjunct  and  Disjunct — Judge 
Barnard  Begins  to  Injunct. 

Drew  failed  of  re-election,  hut  was  restored  to  his 
position  through  the  maneuvering  of  Commodore  Van¬ 
derbilt,  who  desired  to  get  control  of  certain  points  sub¬ 
sidiary  to  his  other  railway  enterprises.  “There  are 
selves  too  selfy  to  amalgamate  by  altruistic  alchemy  :  ” 
Wall  Street  was  at  the  mercy  of  the  banded  pair  only  a 
little  while;  on  February  I7tli,  1868,  a  feud  between 
them  was  disclosed  by  director  Frank  Work’s  application 
to  Judge  Geo.  G.  Barnard  for  an  injunction.  The  Erie 
directors  were  temporarily  enjoined  from  paying  the 
Drew  loan,  or  from  releasing  him  from  liability,  or  from 
settling  the  account,  or  from  proceeding  at  law  against 
the  company.  This  was  ex  parte ;  he  was  summoned  to 
appear  on  the  21st,  for  the  hearing.  On  the  19th,  came 
a  formal  demand  by  the  attorney-general  for  his  removal, 
under  the  N.  Y  .  statute  therefor  ;  and  Judge  Barnard 
ordered  him  to  show  cause  on  the  21st.  He  then  ap¬ 
peared  with  a  body-guard  of  counsel,  including  D.  Dud¬ 
ley  Field.  Mr.  Rapallo  appeared  for  the  attorney- 
general. 

The  day  was  consumed  in  the  preliminary  skirmish¬ 
ing  of  a  great  battle.  On  the  3d  of  March  Judge  Bar¬ 
nard  enjoined  the  Erie  board  from  issuing  any  addition 
to  the  251,058  shares  previously  reported ;  and  Drew  was 


Chap.  XIV. 


HISTORIC  CASES. 


717 


enjoined  from  selling  or  transferring  any  Erie  stock 
until  he  returned  the  58,000  shares,  loaned,  as  well  as 
10,000  additional  shares  recently  received  hy  him  in  ex¬ 
change  for  a  like  amount  of  the  Buffalo,  Bradfoid  and 
Pittsburg  stock.  The  final  hearing  was  set  for  the  10th. 
Meanwhile  Erie  was  rising,  and  the  “  bull”  leader,  Van¬ 
derbilt,  audaciously  buying  ;  while  Drew  was  quite  as 
audaciously  buying  “  short.” 


§  913.  Judge  Balcorn  Injuncts— Sick  Judge  Gilbert  Echoes 
Cardozo  does  so. 

On  the  5th,  Drew’s  counsel  applied  to  Judge  Balcorn 
in  Broome  County  for  an  injunction,  and  it  was  granted, 
staying  all  proceedings  until  the  7th,  when  all  the  parties 
must  show  cause  at  Courtlandville,  and  suspending  diiec. 
tor  Work,  whom  the  affidavits  accused  of  being  a  spy  of 
the  New  York  Central.  Vanderbilt  countered  by  getting 
Richard  Schell  to  obtain  from  Judge  Ingraham  an  order 
enjoining  the  Erie  hoard  from  holding  any  meeting  or 
transacting  any  business,  unless  Work  take  part  there¬ 
in  When  the  10th  arrived,  Judge  Barnard  was  presid¬ 
ing  at  a  capital  trial,  and  the  Erie  cases  had  to  be  post¬ 
poned.  But  that  morning  Field  flew  to  Judge  Gilbert 
of  Brooklyn  and  presented  a  petition  of  W  illiam  Belden 
with  the  astounding  averment  that  a  conspiracy  existed 
between  “  Cornelius  Vanderbilt,  Richard  Schell,  James 
H  Banker.  G.  G.  Barnard  and  Frank  Work,  to  speculate 
in  the  stock  of  the  said  Erie  Railroad,  and  to  use  the 
process  of  the  court  for  the  purpose  of  aiding  their  spec¬ 
ulation.”  Judge  Gilbert  enjoined  the  parties  from  doing 
any  act  “  in  furtherance  of  said  conspiracy,”  ordered  the 
Erie  directors,  excepting  Work,  to  continue  to  discharge 
their  duties,  and  directed  the  conversion  of  bonds  into 
stock  to  go  on.  “  But  this  order  is  not  intended  to  inter¬ 
fere  with  the  judicial  functions  of  the  said  George  G. 
Barnard.”  The  defendants  were  ordered  to  show  cause 
at  Brooklyn  on  the  18th.  Later  in  the  10th,  one  Blood- 
good  obtained  of  Judge  Albert  Cardozo  an  injunction 
against  Drew.  So,  take  either  horn  of  the  dilemma 
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action  or  no  action — the  Drew  faction  must  violate  the 
injunction.  It  literally  took  the  bull  by  the  horns ; 
within  twenty-four  hours  it  issued  $10,000,000  convertible 
bonds,  converted  them  into  stock,  and  threw  it  upon  the 
market. 

It  may  here  he  observed  ahead  that  on  the  18th,  the 
Vanderbilt  faction  came  before  Judge  Gilbert  bellowing 
with  fury.  The  Drew  faction  had  got  their  horse  and 
did  not  care  what  might  now  be  done  to  the  stable  door. 
Mr.  Shearman  appeared  for  them— and  literally  for  ap¬ 
pearance’  sake  only.  Judge  Gilbert,  chagrined,  charac¬ 
terized  the  Belden  petition  as  an  outrage,  and  dissolved 
the  injunction  ;  explaining  that  it  had  been  issued  by 
him  while  sick  at  his  residence. 

§914.  Archives  Exodus  to  J ersey  City —Clark  and  Field  Fuss- 
fuss. 

On  the  11th,  Judge  Barnard,  of  his  own  motion,  ad¬ 
journed  proceedings  to  the  14th.  Certain  vague  rumors 
caused  a  panic  among  the  Erie  officers,  and  before  eleven 
o’clock  on  the  11th  they  fled  to  Jersey  City,  carrying 
with  them  in  hackney  coaches,  account  books,  desks, 
diawers,  bonds,  assets  and  archives,  and  (if  newspapers 
knew  what’s  what)  “  bales  of  greenbacks.”  Two  direc¬ 
tors,  Messrs.  Diven  and  Skidmore,  lingered,  and  on  the 
13th,  were  arrested  for  contempt.  It  might  be  handy  to 
have  them  present  for  purposes  of  tangible  service  of 
process  upon  the  board. 

On  the  14th,  in  the  matter  of  filing  interrogatories  to 
the  Erie  directors,  etc.,  Judge  Barnard  suggested  a  mere 
nominal  bail  for  the  two  present,  but  for  the  others, 
directed  bail  in  $500,000.  Thereupon,  Mr.  Clark  of  the 
\  anderbilt  counsel  applied  for  appointment  of  a  receiver 
of  all  the  Erie  stock  issued  in  violation  of  the  injunction  ; 
and  proposed  that  copies  of  the  order  to  show  cause  be 
served  on  the  two  directors  present.  Mr.  Field  retorted 
nonchalantly  :  1  ‘  This  is  an  ex  parte  application,  and  we 
don  t  care  anything  about  it.  The  worse  you  make  the 
case,  the  better  it  will  be  in  the  end.”  Mr.  Clark  asked 
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that  the  paper  “  be  served  on  Mr.  Diven,  who  is  now  in 
court,” — bnt  glancing  around  where  Mr.  Diven  had  been 
sitting  a  moment  before,  and  seeing  he  had  “evapor¬ 
ated,”  he  added  :  “  Has  he  gone  into  New  Jersey  also  ?” 
Mr.  Field  retorted:  “The  gentleman  may  reasonably 
suppose  that  there  are  occasions  when  Mr.  Diven  might 
have  reasons  for  leaving  the  court  momentarily  without 
o-oing  to  New  Jersey.”  Mr.  Clark  proposed  service  on 
Skidmore.  After  more  sparring  (Mr.  Field  contending, 
and  Mr.  Fullarton  denying,  that  the  order  would  he  ex 
parte),  Judge  Barnard  said:  “Draw  up  an  order  ap¬ 
pointing  George  A.  Osgood  receiver  of  this  fund  with 
security  in  the  sum  of  $1,000,000,  and  requiring 
these  defendants  to  appear  before  a  referee  in  regard  to 
the  matter.”  Mr.  Osgood  was  a  son-in-law  of  Mr.  \  an- 
derbilt. 


5  915.  Judge  Clerke  Injuncts— Barnard  Appoints  “  V.  Son- 
in-Law  Osgood  ”  Receiver. 

The  Drew  faction  countered  by  getting  Judge  Clerke, 
a  colleague  of  Judge  Barnard,  but  then  serving  as  a 
member  of  the  Court  of  Appeals,  to  grant  an  injunction 
staying  all  proceedings  in  the  matter  of  the  receivership 
until  the  first  Monday  in  April.  The  Vanderbilt  faction 
now  made  a  motion  in  the  Schell  case,  and  Judge 
Barnard  ordered  the  defendants  to  show  cause  why 
Judge  Clerke’s  order  should  not  be  vacated.  Upon  t  le 
appointed  day,  the  Drew  counsel  walked  into  court  with 
anew  injunction  from  Judge  Clerke,  the  venue  laid  m 
Steuben  County,  restraining  all  the  parties  (including,  of 
course,  George  G.  Barnard)  from  taking  any  further 
action  in  the  previous  suits,  or  instituting  new  ones. 
Nevertheless,  Judge  Barnard  permitted  Mr.  Clark  to  go 
on  reading  affidavits,  including  one  made  by  “  George  G. 
Barnard  ”  disclaiming  collusion  in  stock  operations,  etc  , 
and  to  eulogize  this  last  affiant,  the  judge  meanwhile 
weeping  freelv.  He  then  proceeded  to  disregard  the  new 
injunction,  dissolved  the  stay  had  upon  Judge  Clerke  s 
first  injunction,  and  appointed  Osgood  receiver.  Mi. 
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Field  gave  notice  of  appeal,  and  moved  a  stay  until  the 
appeal  he  heard.  Judge  Barnard  denied  the  motion. 

§916.  Brady  and  Haskin  Filibuster. 

Within  the  next  ten  minutes  after  Osgood’s  appoint¬ 
ment,  Mr.  Field  had  caused  the  new  injunction  to  be 
served  on  all  the  clerks,  and  there  was  no  official  who 
could  lawfully  record  or  certify  to  the  appointing  order. 
On  the  23d,  Judge  Barnard  appointed  John  B.  Haskin 
referee,  in  face  of  a  strong  objection  raised  by  James  T. 
Brady  of  the  Drew  counsel.  On  the  8tli  of  April,  when 
the  interrogatories  and  answers  in  director  Jay  Gould’s 
case  were  read  before  Judge  Barnard,  Mr.  Clark  called  as 
a  witness  John  D.  Haskin.  He  testified  that  Mr.  Field 
had  offered  him  a  written  modification  of  Judge  Barnard’s 
injunction,  and  offered  him  $5,000  to  get  the  judge  to 
sign  it.  Mr.  Brady,  cross-examining,  asked:  “Have 
you  met  and  been  intimate  with  George  A.  Osgood  ?  ” 
Haskin  answered  :  “  Where  ?  ”  (Brady)  :  “At  your 
office,  and  at  a  lunch  room  in  John  Street.”  (Haskin)  : 
“You  mean  the  c  Commercial  Lunch,’  I  suppose,  where 
you  and  I  have  met,  and  where  I  have  taken  a  few  drinks 
with  you?”  (Brady):  “Do  you  say,  sir,  that  I  have 
ever  taken  drinks  with  you?”  (Haskin):  “I  have 
answered  you  all  I  mean  to.”  (Brady)  :  “Very  good, 
Mr.  Haskin,  I  accept  this  as  a  personal  contest  with 
you,  and  shall  follow  it  up  as  such.”  (Haskin,  laying 
hold  of  his  cane)  :  “Well,  sir,  you  can  have  it  with  me 
here  or  elsewhere.  ” 

Brady,  despairing  of  support  from  Judge  Barnard, 
turned  to  him  and  said  :  “  Does  your  Honor  consider 
that  you  are  sitting  judicially  now?”  The  judge  an¬ 
swered  that  such  was  the  case.  After  a  few  more 
questions  to  Haskin,  Brady  asked:  “Have  you  had 
an  agreement  with  Judge  Barnard  that  he  should  send 
certain  cases  to  you  as  referee  ?”  (Haskin)  :  “  He  may 
have  said,  before  the  order  was  settled,  that  he  was 
going  to  send  them  to  me.”  (Brady)  :  “Was  you  con¬ 
nected  with  the  Christie  will  case  ?  ”  (Haskin)  :  “  I  was 
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general  counsel  in  that.”  (Brady) :  “How  did  you  earn 
your  fee?”  (Haskin)  :  “I’ll  not  answer:  it  is  none  of 
your  business.”  (Clark)  :  “  How  is  that  relevant  ?  ” 
(Brady)  :  “I  want  to  show  that  Mr.  Haskin  received  a 
fee  for  his  influence  with  the  judge  to  gain  a  decision  at 
the  General  Term.” 

Haskin  still  refused  to  answer,  and  of  course  Judge 
Barnard  would  not  compel  it.  There  was  a  similar 
result  upon  Brady’s  question  :  “  How  much  money  have 
you  made  by  references  since  Judge  Barnard  has  been 
on  the  bench  ?  ”  Brady  then  asked  Haskin  if  he  had 
kept  an  account  thereof,  and  was  answered:  “None  of 
your  business.”  Brady  appealed  to  the  court,  and  Judge 
Barnard  said  the  question  was  proper.  But  Haskin  still 
refused  to  answer.  Brady  moved  that  Haskin  be  com¬ 
mitted  for  contempt.  Clark  interposed,  and  after  some 
filibustering  the  proceedings  were  adjourned  until  next 
afternoon.  Next  day  the  court-room  was  over-crowded, 
and  Judge  Barnard  announced  that  the  testimony  would 
proceed  before  referees,  and  that  Mr.  Haskin’s  testimony 
of  the  day  before  would  be  stricken  out.  Mr.  Pierrepont 
urged  that  the  examination  of  Mr.  Field  still  go  on,  but 
Judge  Barnard  declined  to  permit  it. 

On  the  first  day  of  May,  William  Belden,  who  had 
been  committed  for  contempt  in  refusing  to  answer 
questions,  was  put  upon  the  stand.  After  considerable 
sparring,  Judge  Barnard  asked  him  :  “Do  you  know 
whether  James  Fisk,  Jr.,  and  William  H.  Marston  went 
in  a  carriage  to  John  J.  Crane’s  house  and  offered  him 
$50,000  to  vacate  this  injunction?”  Belden  answered: 
“I  heard  something  of  the  kind  ;  I  can’t  say  from  whom  ; 
there  were  numerous  reports  flying  about.”  This  was 
followed  by  questions  as  to  his  having  seen  Judge  Bar¬ 
nard  at  Mr.  Osgood’s  office,  etc,,  a  $70, 000 counsel  fee,  etc. 

§  917.  Judge  Ingraham  Injuncts  Osgood— Sweeney  Appoint¬ 
ed  Receiver— Truce— Drawn  Game. 

The  tenth  injunction  of  the  series  was  issued  by  Judge 
Ingraham  ;  it  restrained  Mr.  Osgood  from  acting  as 
46 
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receiver.  The  decision  in  May  on  the  appeals  argued 
April  8th  and  9th  declared  his  appointment  irregular. 
Peter  B.  Sweeney  was  appointed  receiver.  Some  of  the 
appeals  were  dismissed  and  others  sustained.  Drew  and 
Vanderbilt  effected  a  peace,  the  over-issue  of  bonds  being 
legalized,  but  Vanderbilt,  on  the  whole,  being  left  at 
least  co-master  of  the  situation.  The  Jersey  City  exiles 
returned,  and  the  posters  might  have  announced  in 
theatrical  parlance  :  “All  the  old  favorites  will  appear 
at  the  Wall-St.  Bear-Garden.”  For,  like  the  swain  in 
Milton’s  “Lycidas,”  Daniel  Drew, — 

“  At  last  he  rose  and  twitched  his  mantle  blue, 
To-morrow  to  fresh  woods  and  pastures  new.” 

§918.  Erie  Raid  on  the  Albany  and  Susquehanna— Chase 
and  Groesbeck  Loans. 

Of  the  other  litigation,  “  The  Erie  Raid  on  the  Albany 
&  Susquehanna,”  our  limits  restrict  us  to  a  more  con¬ 
densed  account  than  in  the  former,  whereof  the  official 
reports  afforded  hardly  anything.  Here  otherwise.1 
For  the  benefit  of  younger  lay  readers,  it  may  be  premised 
that  on  Sept.  24th,  1869  (“Black  Friday”),  there  was  a 
disastrous  financial  panic,  the  price  of  gold  suddenly 
advancing  to  162£ ;  that  this  enhanced  the  financial 
prestige  of  two  of  the  Wall-Street  operators,  Jay  Gould 
and  James  Fisk,  Jr.,  considerably  more  than  their  moral 
prestige, — than  the  confidence  of  the  public  in  their 
“altruism.”  Also  that  earlier  in  that  year  the  cities 
of  Albany  and  Binghampton  were  united  by  a  railroad 
that  had  been  chartered  in  1852,  but  had  encountered 
formidable  difficulties  in  its  construction,  partly  from 
the  natural  obstacles  in  its  route  (140  miles  long),  and 
partly  from  the  War  of  the  Rebellion,  etc.  In  1868,  the 
Albany  &  Susquehanna  had  effected  two  loans,  one  from 
Azro  Chase,  who  took  $50,000  of  the  second  mortgage 
bonds  at  seventy  per  cent.,  and  one  from  David  Groesbeck 

1  See  Ramsey  v,  Erie  Ry.  Co.  (1869),  7  Abb.  Pr.  N.  S.  156  ;  People  v. 
Albany  &  S.  R.  Co.  (1869),  55  Barb.  344  ;  Ramsey  v.  Gould,  Fisk  &  Lane 
(1870),  57  Barb.  398;  “An  Erie  Raid”  (1871),  by  Chas.  F.  Adams,  Jr., 
112  N.  A.  Rev.  241. 
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of  $560,000,  pledging  to  him  as  collateral  its  second 
mortgage  bonds  at  seventy  per  cent.,  with  the  privilege 
of  purchasing  them  at  any  time  within  eighteen  months 
at  eighty,  and  a  similar  privilege  as  to  2,400  shares  of 
certain  subscription  forfeited  stock  at  $25  per  share. 

§919.  Ramsey  Rises— Gould  and  Fisk  G-obble  Stock  of  Towns . 

The  completion  of  the  road  may  be  said  to  be  due  to 
the  faith,  pluck  and  industry  of  Joseph  H.  Ramsey — at 
once  the  originator,  president,  financial  agent,  legal 
adviser  and  guiding  spirit  of  the  enterprise. 

Gould  and  Fisk  had  become  established  in  the  practical 
ownership  of  the  Erie  Railway.  They  coveted  the  A.  & 
S.  as  a  branch  to  compete  with  the  N.  Y.  Central 
(practically  owned  by  Vanderbilt)  in  carriage  to  New 
England  of  Western  produce  and  Pennsylvania  coal. 
Ramsey  and  his  friends  wei’e  suspicious  of  a  “gobble.” 
As  the  A.  &  S.  election  of  directors  approached,  its  stock 
rose  from  25  to  65  per  cenE  Much  of  the  stock  was 
owned  by  municipalities  along  its  line,  and  the  law 
allowed  the  town  commissioners  as  trustees  to  sell  only 
for  cash  at  par,  unless  specially  authorized  by  town  vote. 
Many  of  the  commissioners  felt  it  their  duty  to  accept 
the  offer  of  the  Erie  agents.  This  forced  the  Ramsey 
party  into  the  field,  and  towns’  stock  rose  to  a  premium. 

It  was  at  this  conjuncture  that  Fisk,  famous  for 
facetiae,  remarked  that  he  had  an  inherited  disposition 
* 1  to  rescue  things  out  of  somebody  else.  In  August, 
1869,  Fisk  and  Gould  met  a  group  of  commissioners  at 
the  Fifth  Avenue  Hotel,  and  negotiated  a  purchase  of 
$450,000  of  the  stock  of  various  towns.  No  money  was 
to  pass.  G.  &  F.  gave  bonds  to  pay  for  the  stock  after 
the  election,  provided  the  commissioners  vote  as  G.  &  F. 
should  direct.  This  bargain,  of  course,  was  against  public, 
policy,  and  was  ultra  vires  and  invalid. 

§  920.  Ramsey  Runs  to  Groesbeck — Fisk  and  Barnard  Flank 
—Judge  Peckham  Injuncts— Oneonta’s  Stock  is 
Transferred. 

August  5th,  Ramsey,  recollecting  that  the  subscrip- 
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tion  had  never  been  closed,  and  that  there  were  12,000 
shares  of  capital  stock  yet  unissued,  took  the  subscription 
book  home,  called  in  a  few  friends,  and  they  wrote  down 
their  names  for  9,500  shares,  but  were  to  make  no  im¬ 
mediate  payments  ;  Ramsey  was  to  provide  for  the  pay¬ 
ment  of  ten  per  cent,  at  once  and  the  remainder  be  called 
in  as  it  should  be  ordered  by  the  board  of  directors  whom 
this  very  stock  would  elect.  Ramsey’s  resources  were  so 
strained  that  to  meet  this  ten  per  cent,  he  drew  on 
Groesbeck  for  $100,000,  giving  him  as  collateral  $150,000 
of  the  equipment  bonds,  borrowed  from  the  treasurer. 
But  this  so  savored  of  misapplication  that,  at  Groesbeck’s 
own  suggestion,  they  were  returned  and  their  place 
supplied  by  inferior  securities. 

Groesbeck  already  held  as  collateral  one  block  of  the 
reissued  stock,  and  Chase  the  other,  and  for  these  Gould 
and  Fisk  aimed  their  next  blow.  The  books  were  to 
close  August  7th.  On  the  4tli,  the  Erie  party  presented 
affidavits  before  Judge  Barnard  that  the  issuance  thereof 
was  unlawful,  and  obtained  an  injunction  forbidding 
any  votes  to  be  cast  thereon,  and  ordering  its  transfer 
to  a  receiver  pending  judicial  investigation.  On  the 
same  day  Ramsey  obtained  from  Judge  Parker  of  Oswego 
an  injunction  against  the  transfer  upon  the  books  of  TOO 
shares  of  stock,  claimed  by  the  Erie  party  to  have  been 
purchased  from  the  town  of  Oneonta.  On  the  news  of 
this  move,  T.  G.  Shearman  (of  Field,  Shearman  &  Co., 
counsel  for  the  Erie)  flew  to  Oswego,  presented  certain 
vouchers,  and  got  the  injunction  dissolved. 

§921.  Barnard.  Suspends  Ramsey — Treasurer  Corrals  the 
Books. 

The  Erie  party  then  obtained  from  Judge  Barnard  an 
order  for  the  immediate  transfer  of  the  Oneonta  stock, 
and  an  order  suspending  Ramsey  from  performing  the 
duties  of  president.  As  the  vice-president  favored  the 
Erie  movement,  this  gave  the  Erie  an  advantage ;  the 
directory  previously  standing  seven  to  seven.  The 
treasurer  hesitated  about  the  desired  transfers,  and  it 
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was  evidently  a  part  of  the  Erie  plan  to  vote  him  out. 
During  the  5th,  the  offices  swarmed  with  indignant 
directors  and  opposing  counsel ;  their  dissensions  culmi¬ 
nating  in  an  angry  tussle  over  the  books,  resulting  in  the 
police  being  called  in  and  compelling  a  truce.  That 
night  the  hooks  were  surreptitiously  removed  with 
knowledge  of  the  treasurer,  under  advice  of  counsel, 
who  had  not  forgotten  the  episode  of  the  search  of  the 
vault  of  the  Union  Pacific  under  judicial  process.  Pub¬ 
lic  opinion  sustained  this  alternative,  although  the  law 
guaranteed  to  the  stockholders  access  to  the  hooks. 

§  922.  Ramsey  Restrains  the  Directory— Barnard  Appoints 
Fisk  and  Courter  Receivers. 

August  6th,  the  opposition  wing  of  the  direction  met 
and  organized,  with  the  vice-president  in  the  chair. .  But 
just  as  they  were  proceeding  to  business,  an  attorney  of 
the  Ramsey  wing  quietly  entered  the  room,  and  served 
on  four  of  them  a  judicial  order  restraining  them  from 
acting  as  directors.  This  thunderless  bolt  left  them 
without  a  quorum,  and  they  precipitately  retired  to  New 
York  on  the  first  train,  to  get  Mr.  Shearman’s  advice. 
At  his  office  in  the  23d  St.  Grand  Opera  House,  he  drew 
up  certain  papers  by  ten  o’clock  p.  m.,  and  within  fifteen 
minutes  they  were  signed  by  Judge  Barnard  (who 
resided  on  21st  St.),  to  whom  Fisk  had  telegraphed. 
What  were  these  papers  ?  No  less  than  a  new  suit  and 
appointment  of  two  receivers  (James  Fisk,  Jr.,  and 
Charles  Courter)  to  take  possession  of  the  A.  &  S.  At 
11  o’clock,  the  two  receivers,  with  a  select  body-guard, 
were  on  the  train  for  Albany. 

§  923.  Judge  Peckham  Appoints  Pruyn  Receiver. 

Meanwhile  the  Ramsey  camp  was  not  asleep.  Within 
an  hour  before  Judge  Barnard  (in  New  York  City  dis¬ 
trict)  had  signed  the  Erie  order,  Judge  Peckham  of  the 
same  court  in  the  Albany  district  had  signed  an  order 
appointing  Mr.  Pruyn  receiver.1  When  Fisk  arrived  at 

1  Judge  Peckham  was  afterwards  promoted  to  the  Court  of  Appeals, 
and  Judge  Barnard  was  impeached. 
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the  Albany  offices,  he  found  a  gentlemanly  hut  resolute 
individual  in  possession  under  Pruyn,  namely,  Mr.  Van 
Valkenburg,  superintendent  of  the  A.  &  S.  road.  Fisk 
introduced  himself  :  “  I  am  James  Fisk,  Jr.,  of  New  York. 
I  am  appointed  receiver,  and  am  commanded  by  Judge 
Barnard  to  take  possession.  I  am  prepared  to  do  so, 
even  if  it  requires  millions  of  money  and  an  unlimited 
number  of  men.  This  is  my  twenty-sixth  raid  of  this 
character,  and  I  propose  to  take  you  fellows.” 

(Van  Valkenburg)  :  “I  hope  you’ll  have  a  good  time 
doing  it.” 

(Fisk)  :  “  Now,  bohoys,  pitch  in  !” 

(Van  Valkenburg)  :  “Now,  men,  pitch  out  !  ” 

The  “men  ”  pitched  the  “  bohoys”  out,  hustling  them 
downstairs  most  ignominiously  ;  Fisk,  especially,  arriv¬ 
ing  in  the  street  in  a  disheveled  condition.  He  was 
picked  up  by  a  wiry  little  man  calling  himself  a  police¬ 
man,  and  pushed  away  to  the  station-house,  too  sum¬ 
marily  to  discern  whether  his  captor  was  in  the  uniform 
of  a  policeman  or  of  the  A.  &  S.  No  complaint  was  pre¬ 
ferred,  and  he  was  soon  released.  On  returning  to  the 
charge,  he  found  Pruyn  present  in  person.  Finding 
himself  checkmated,  he  telegraphed  to  Shearman  for  ad¬ 
vices,  lingered  with  the  crowd  in  the  offices,  and  beguiled 
the  monotony  of  the  day  by  such  facetiae  as  a  proposi¬ 
tion  to  “  solve  the  issue  by  a  game  of  seven-up.” 

§  924.  Barnard  Orders  Broome  County  Sheriff  Browne  to 
Sweep  in— Judge  Peckham  Puts  Pruyn  Pushing 
Posse  to  Possess. 

Shearman  went  to  Judge  Barnard  and  obtained  an  in¬ 
junction  ordering  Pruyn,  the  sheriff,  the  Albany  police 
and  all  railroad  employes  not  to  interfere  with  receivers 
Fisk  and  Courter.  He  also  ordered  the  old  English  writ 
of  assistance  to  issue,  placing  at  their  disposal  the  sheriff 
and  a  posse  comitatus.  This  was  telegraphed  and  an  at¬ 
tempt  made  to  serve  it  before  the  ink  of  the  Albany 
copy  was  dry.  The  service  was  contemptuously  disre¬ 
garded  ;  the  sheriff  himself  helping  on  the  farcical  phase 
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of  the  “  bluff -game.  ”  A  truce  was  arranged  until  nine 
o’clock  Monday,  a  representative  of  each  party  mean¬ 
while  to  remain  in  the  offices. 

On  Monday,  Judge  Peckliam  issued  an  injunction 
forbidding  interference  with  receiver  Pruyn.  Put  while 
the  express  train  was  toiling  along  to  Binghampton,  en¬ 
joining  all  sheriffs,  etc.,  to  pay  no  attention  to  the  writs 
of  assistance,  the  telegraph  was  flashing  those  very  writs 
direct  to  Binghampton  ;  and  Mr.  Browne,  the  sheriff  of 
Broome  County,  at  two  o’clock  p.  m.,  took  possession  of 
certain  A.  &  S.  property,  including  the  train  about  to 
leave  for  Albany.  He  seized  a  locomotive  with  intent 
thereon  to  reach  another  ;  but  a  wily  employe  switched 
him  off  into  space,  glaring  at  the  coveted  prize  that  was 
getting  up  steam,  shrieking  defiance  and  making  its  es¬ 
cape.  He  installed  an  Erie  assistant  superintendent  as 
superintendent  of  the  A.  &  S.,  and  ordered  an  Erie  con¬ 
ductor  to  propel  the  train  to  Albany.  As  it  moved  along, 
Sheriff  Browne  served  the  Barnard  injunction  at  each 
station,  and  the  new  superintendent  substituted  Erie 
men  for  the  old  officials.  He  even  disregarded  the  limits 
of  his  bailiwick.  At  Afton.  thirty  miles  from  Binghamp¬ 
ton,  the  party  received  a  dispatch  from  Van  Valkenburg, 
notifying  them  that  any  further  advance  would  be  at 
their  peril. 

§  925.  Erie  Train  Captured  at  Summit  Tunnel. 

Meanwhile,  at  the  Albany  end,  Fisk  and  Courter  with¬ 
drew  from  the  offices  after  a  mere  formal  resistance 
enough  to  establish  forcible  ejectment.  Van  Valken¬ 
burg  telegraphed  an  order  over  the  road,  stopping  every 
train  where  it  was.  He  then  sent  up  the  road,  ready  for 
any  emergency,  an  extra  train  carrying  150  men  from 
the  workshops,  under  command  of  the  master  mechanic. 
At  Bainbridge,  six  miles  from  Afton,  they  halted  and 
reconnoitred.  They  learned  that  the  Erie  train  had  been 
re-enforced,  and  was  cautiously  approaching  in  the  dark¬ 
ness.  They  lay  perdu  on  a  siding  with  a  patent  frog  for 
switch  purposes  well  in  hand.  The  Erie  locomotive 
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gently  and  suddenly  glided  off  the  track,  and  the  train 
came  to  a  standstill.  The  Albany  train  glided  upon  the 
main  track,  effectually  cutting  off  all  retreat.  As  they 
tumbled  out  of  the  train,  they  were  met  by  Mr.  Smith 
of  the  Ramsey  counsel,  who  glanced  at  the  process  under 
which  they  were  acting,  and  pronounced  it  worthless. 
By  daylight  the  whole  posse  were  served  with  the 
restraining  order  of  Judge  Peckham. 

As  the  Albany  train  proceeded,  the  recently  ejected 
Ramsey  men  at  the  stations  were  replaced.  At  the  sum¬ 
mit,  fifteen  miles  from  Binghampton,  is  a  tunnel  2,200 
feet  long,  approached  on  each  side  by  a  curve.  Fisk 
had  caused  to  be  sent  from  Binghampton  a  train  with  a 
mob  of  his  Erie  employes.  It  passed  through  the  tunnel, 
hut  on  rounding  the  curve  was  met  by  a  locomotive 
whistling  “Get  out  of  my  way  !  ”  Its  locomotive  replied 
ilk-ditto.  The  Erie  couldn’t  back  and  the  Albany 
wouldn’t.  Before  the  inevitable  collision,  both  trains 
were  emptied.  The  Albany  army  formed  deliberately, 
and  rushed  upon  the  surprised  Erie  rabble  with  loud 
shouts,  demoralizing  them  into  a  precipitate  flight. 
The  Erie  train  was  captured  and  put  upon  the  track 
hack  into  the  tunnel ;  hut  the  growing  darkness  ne¬ 
cessitated  a  truce.  There  were  some  pistol-shots,  hut 
nobody  was  seriously  wounded.  As  the  Erie  men  were 
preparing  to  renew  attack,  the  drums  of  the  Forty-fourth 
Regiment  of  State  Militia  were  heard  approaching.  The 
Albany  party  withdrew  to  Harpersville  for  the  night, 
first  blocking  the  tunnel  with  a  freight  car,  and  break¬ 
ing  a  trestle  to  prevent  pursuit. 

§  926.  Gov.  Hoffman  Hands  the  Road  to  McQuade. 

I  he  regiment  had  been  called  out  by  the  Broome  County 
civil  authorities.  Governor  J.  T.  Hoffman,  after  having 
been  telegraphed  to,  had  returned  from  his  summer 
sojourning- place,  and  now  threatened  to  put  the  whole 
district  under  martial  law  if  the  tumult  should  continue. 
He  telegraphed  to  the  sheriffs  along  the  route  to  treat 
any  party  in  actual  possession  under  a  judicial  order  as 
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being  in  rightful  possession.  Both  parties  requested 
him  to  take  possession,  and  he  complied  ;  detailing  In¬ 
spector-General  McQuade  as  his  deputy  superintendent. 
This  result  was  hastened  by  the  arrest  of  Fisk  and 
Courter  on  a  warrant  from  Judge  Clute  of  the  Albany 
County  Court,  upon  a  charge  of  conspiring  to  take 
possession  of  the  A.  &  S.  by  force  of  arms.  They  were 
released  on  bail. 

§  927.  Buzzy  Barnard  Appoints  Field’s  Clerk,  Fuller,  Re¬ 
ceiver  of  the  Groesbeck  Stock. 

On  the  morning  of  the  lltli,  on  motion  of  David  Dudley 
Field,  J udge  Barnard  issued  a  writ  not  bailable,  command¬ 
ing  the  sheriff  to  arrest  Messrs.  Pruyn,  Ramsey  and  Van 
Valkenburg,  and  produce  their  bodies  in  court  without 
delay.  They  were  arrested  in  the  afternoon  while  in  the 
Executive  Chamber,  but  were  released  by  Judge  Clute 
on  habeas  corpus  next  morning. 

Before  the  election,  the  Erie  party,  having  ascertained 
that  a  portion  of  the  forfeited  stock  had  been  reissued, 
and  stood  in  the  names  of  Groesbeck  and  others,  peti¬ 
tioned  Judge  Barnard  to  appoint  a  receiver  of  this  stock. 
He  complied,  and  appointed  Wm.  J.  A.  Fuller,  who  had 
been  a  clerk  of  Messrs.  Field  and  Shearman.  Fuller  pro¬ 
ceeded  to  Groesbeck’s  office,  demanded  the  stock,  and 
represented  that,  in  case  of  non-compliance,  the  sheriff, 
who  was  present,  would  proceed  to  grave  doings  by  a  writ 
of  assistance.  Groesbeck  gave  up  certificates  for  900 
shares.  Mr.  Fuller  also  similarly  collected  certificates 
representing  1, 600  shares. 

§  928.  Fisk-Barnd:rd  Ruse  to  Rule  the  Election. 

On  the  night  before  the  7th,  the  Ramsey  party  pro¬ 
ceeding  to  restore  the  books  to  the  offices,  found  before 
the  front  door  a  crowd  gathered  watching  a  conflagration 
across  the  river.  To  avoid  discovery,  they  were  borne  to 
the  rear  of  the  building,  and  hauled  up  by  a  basket  and 
cord,  and  taken  through  a  window  by  secretary  Phelps. 
Subsequent  investigation  showed  that,  although  he  had 
in  the  interim  made  entries  in  the  books,  it  was  of  trans- 
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actions  concluded  before  the  closing  day,  and  regardless 
whether  favoring  Ramsey  or  Fisk  and  Gould.  Judge 
Barnard  was  applied  to,  on  a  complaint  in  a  suit  brought 
in  the  name  of  the  A.  &  S.  R.  Co.  against  Messrs.  Ramsey, 
Pruyn,  Phelps  and  Smith,  the  president,  receiver,  secre¬ 
tary  and  leading  counsel,  and  an  order  of  arrest  granted 
against  them  with  bail  fixed  at  $25,000. 

The  Fisk-Gould  counsel,  on  affidavits  that  some  of  the 
proposed  inspectors  were  not  stockholders,  as  required  by 
the  by-laws,  obtained  from  J udge  Clerke  (a  colleague  of 
Judge  Barnard  in  the  First  Judicial  District)  an  order 
restraining  them  from  acting  as  such.  Armed  with  these 
two  orders,  they  proceeded  tb  Albany,  and  held  a  con¬ 
ference  at  the  Delavan  House  to  mature  a  plan  of  opera¬ 
tions  for  securing  the  organization.  A  special  messenger 
was  to  get  from  the  Dudley  Observatory  the  exact  time. 
Just  before  the  appointed  hour,  the  trap  was  to  be  sprung 
by  serving  Judge  Clerke’s  ex  parte  order;  thereupon  a 
preliminary  organization  was  to  be  effected,  and  three 
suitable  inspectors  chosen.  Various  resolutions  were 
drawn  up,  and  endorsed  with  a  memorandum  of  the 
respective  proponents  and  junctures.  A  motley  crowd 
of  fifty  men,  principally  roustabouts  from  “  Admiral  ” 
Fisk’s  Fall-River  line  of  steamers,  and  Grand  Opera 
House  supernumerary  “heavy  men,”  breakfasted  at  the 
Delavan  saloon,  and  just  before  twelve  o’clock  marched 
to  the  A.  &  S.  offices,  entered,  each  man  with  proxy  in 
hand,  and  formed  in  line  at  one  end  of  the  room. 

§  929.  Henchmen  on  Hand. 

Governor  Hoffman  had  assembled  a  large  force  of 
Albany  police  with  orders  to  let  no  one  enter  who  held 
no  certificate  of  stock  or  other  proper  voucher  of  official 
right.  Van  Valkenburg  had  on  hand  some  thirty  em¬ 
ployes  of  the  A.  &  S.,  under  orders  not  to  enter  the 
offices  until  sent  for.  During  the  day  some  of  the  broad- 
shouldered  certificate-holders  who  passed  up  were  pleas¬ 
antly  nicknamed  by  Mr.  Fisk,  “Albanian  Gypsies.” 

Mr.  Shearman,  after  formation  of  the  Fisk-Gould 
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henchmen  line,  passed  into  the  inspectors’  room  and  was 
confronted  with  Mr.  Groesbeck,  and  the  spectacle  of  an 
injunction  being  served  on  the  inspectors  to  hold  no  elec¬ 
tion  unless  the  stock  held  by  Mr.  Groesbeck  be  first  voted 
on.  Instantly  followed  a  farce  which  gave  to  the  name 
of  Mr.  Shearman,  eminent  and  learned  though  he  was,  a 
most  unpleasant  alliterative  prefix.  He  turns  to  Fuller 
and  directs  him  to  vote  on  the  stock.  What  stock  ? 
Stock  which  a  court  of  equity  has  passed  from  holder  G. 
to  receiver  F.,  on  the  ground  that  it  is  illegally  issued 
and  cannot  be  voted  on  at  all.  And  right  before  the  face 
of  G. ,  and  against  his  wishes  and  protest,  F.  proceeds  to 
vote  on  the  stock. 

§  930.  Ramsey  and  Smith  Arrested. 

At  fifteen  seconds  past  noon,  Colonel  North,  watch  in 
hand,  recited  the  resolve  endorsed  “No.  1,  Immediate.” 
The  old  inspectors  were  voted  out,  and  the  new  ones 
voted  in.  These  proceeded  to  receive  ballots  in  a  straw 
hat,  without  first  taking  the  required  oath.  For  fifteen 
minutes  this  went  briskly  on,  until,  under  the  names  of 
John  Doe,  Richard  Roe  and  James  Jackson,  they  were 
enjoined  from  proceeding  further.  Meanwhile  where 
was  Ramsey  et  al.  ?  In  a  doorway  between  a  little  library 
and  the  directors’  room,  while  he  was  intently  listening 
to  Colonel  North’s  motion  to  organize,  his  elbow  was 
nudged,  and  the  sheriff  showed  the  Barnard  writ  and 
arrested  him.  He  asked  to  leave  the  little  room  a  mo¬ 
ment  to  consult  with  Mr.  Smith,  but  the  sheriff  requested 
him  to  remain.  He  saw  through  the  trick  instantan¬ 
eously.  It  was  a  ruse  to  keep  him  from  voting  his  pile  of 
proxies  until  too  late  ;  the  election  being  limited  to  one 
hour.  David  Dudley  Field  entered,  thumbs  in  waist-coat 
armholes,  and  asked  him  blandly  concerning  the  present 
condition  of  his  health.  Ramsey  did  not  slap  him  in  the 
face.  Perhaps  in  his  boyhood  he  had  read,  and  promised 
his  ma  to  obey,  a  precept  that  he  who  imperturbably 
governeth  his  spirit  is  greater  than  he  who  raileth,  or 
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who  stealeth  a  railroad — or  words  to  that  effect.1  Then 
Smith  entered,  also  under  arrest,  and  was  directed  by 
Ramsey  to  go  back  and  attend  to  the  election  while  he, 
Ramsey,  effected  bail  arrangements.  The  sheriff  was 
provided  with  blank  bail  bonds,  but  the  prisoners  were 
not  released  until  some  time  had  been  consumed  in  ob¬ 
jecting  to  the  security  of  one  or  two  gentlemen  notor¬ 
iously  worth  millions. 

§  931.  Rival  Meetings  Elect  Boards. 

Smith  organized  at  ten  minutes  past  twelve  a  second 
meeting  of  stockholders  in  the  hall  before  the  offices. 
Inspectors  were  chosen,  were  duly  sworn  in,  received 
from  the  secretary  the  prescribed  list  of  stockholders,  and 
in  the  same  room  and  at  the  same  desk  at  which  opposi¬ 
tion  inspectors  were  still  sitting,  opened  their  polls.  Mr. 
Shearman  stepped  in  front  of  them  and  challenged  each 
vote.  Otherwise  neither  party  attempted  to  molest  the 
other.  The  Erie  board  declared  that  the  ticket  voted  for 
at  their  poll  had  received  13,400  votes  and  was  elected. 
The  Ramsey  board  declared  that  the  ticket  voted  for  at 
their  poll  had  received  10, 742  votes  and  was  elected.  The 
two  boards  then  organized,  one  choosing  Colonel  North 
as  president,  the  other  re-electing  Mr.  Ramsey.  The 
Erie  list  included  Messrs.  McQuacle  and  Banks,  then 
operating  the  road  under  the  Governor  ;  but  both  per¬ 
emptorily  withdrew  from  the  board  when  notified  of 
their  election. 

§  932.  Gov.  Hofman  Gathers  All  before  Judge  E.  D.  Smith— 
Erie  Vanquished. 

The  attorney-general,  at  Governor  Hoffman’s  direc¬ 
tion,  brought  a  suit  against  all  the  litigants,  praying  a 
general  decision  on  the  merits.  It  came  on  for  trial  Nov. 
29th,  before  Justice  E.  Darwin  Smith  at  Rochester. 
Meanwhile  Gould  and  Fisk  undertook,  by  way  of  compro¬ 
mise,  to  negotiate  a  ninety-nine  years’  lease  of  the  A.  &  S., 

1  As  to  Mr.  Field’s  fee,  see  ante,  §  435. 
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at  a  rent  equal  to  seven  per  cent,  on  its  bonds  and  stock 
outstanding,  with  a  thirty  per  cent,  stock  dividend  dung 
in  as  bonus.  Pending  this  proposition,  “  bottomed  on 
the  bona  fides  of  the  two  proponents,”  came  the  events 
of  “Black  Friday,”  Sept.  24th,  and  it  was  respectfully 
declined.  Mr.  Ramsey's  “  health  ”  was  now  unquestioned. 

The  decision  was  rendered  in  January,  and  covers 
over  thirty  pages.1  It  declared  the  appointment  of 
Fuller  to  be  a  “  suit  instituted  for  a  fraudulent  purpose  ”  ; 
.the  order  removing  the  regular  inspectors  to  be  “en¬ 
tirely  void  ”  ;  the  order  of  arrest  of  Ramsey  and  Phelps 
to  have  been  procured  “  in  aid  of  fraudulent  purpose,” 
and  the  3,000  shares  of  forfeited  stock  reissued  to  Groes- 
beck  to  be  “  valid  stock.”  Costs  were  decreed  to  the 
Ramsey  board,  and  Samuel  L.  Selden,  late  a  judge  of  the 
Court  of  Appeals,  was  appointed  a  referee  to  ascertain 
and  report  a  proper  extra  allowance,  and  to  which  of  the 
defendants  it  was  to  be  paid. 

No  sooner  was  Judge  Smith’s  decision  telegraphed  to 
New  York,  than  the  Erie  party  procured  an  ex  parte  order 
to  stay  the  entry  of  judgment  ;  but  it  did  not  reach 
Rochester  until  the  judgment  had  been  entered.  Then 
an  order  was  issued  and  served  on  Messrs.  Banks  and 
McQuade  (who  were  still  in  possession  of  the  road),  to 
stay  all  proceedings  under  the  judgment.  Judge  Peck- 
ham  was  now  applied  to,  declared  the  stay  to  be  of  no 
effect,  and  quietly  put  the  Ramsey  board  in  possession. 
In  February,  the  board  leased  the  whole  property  in  per¬ 
petuity,  on  favorable  terms  to  the  Delaware  and  Hudson 
Canal  Co. 

Judge  Selden s  report  was  long  and  elaborate.  “In 
view  of  the  whole  history  of  this  extraordinary  case,” 
and  in  consideration  of  the  assumption  by  the  Albany 
and  Susquehanna  Railroad  Company  of  the  entire  ex 
penses  of  the  litigation,  the  sum  of  $92,000  was  a  just  and 
proper  extra  allowance  to  be  paid  by  the  persons  con¬ 
stituting  the  Ramsey  board. 
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§  933.  Historic  Appeals  to  the  Bar  of  God— Archbishop 
Absolom-  Ireton. 

“  Appeal  to  Heaven  ”  sounds  trite,  but  in  many  in¬ 
stances  has  been  not  merely  a  wordy  outburst  but  a  mat¬ 
ter  of  actual  formal  practice.  In  the  year  1201,  Arch¬ 
bishop  Absolom  of  Lund,  Sweden,  wronged  a  farmer  out 
of  certain  land,  claimed  as  belonging  to  the  church.  The 
farmer,  thus  reduced  to  poverty,  fell  ill  of  vexation,  and 
finding  himself  about  to  die,  sent  for  a  priest,  and  prom- 
sed  him  his  horse,  saddle  and  bridle,  if,  so  soon  as  the 
breath  left  his  body,  he  would  ride  to  Lund  and  summon 
Archbishop  Absolom  before  the  throne  of  God  to  answer 
for  the  injustice  done  him.  He  complied,  and  Absolorn 
instantly  fell  down  dead. 

O'Brien,  Bishop  of  Emly,  at  the  siege  of  Limerick  in 
1651,  summoned  Ireton  before  the  tribunal  of  High 
Heaven,  and  Cromwell’s  commander  died  within  eight 
days. 

§  934.  Du  Molay’s  Appeal. 

Impressive  must  have  been  the  scene  in  1313  when 
Du  Molay,  grand  master  of  the  Templars  (sometimes 
called  “James  de  Molai  ”),  uttered  his  dying  words. 
Pope  Clement  V.  had  surrendered  the  unhappy  order  to 
Philip  the  Fair,  the  unfair  king  of  France.  As  Du 
Molay  mounted  the  funeral  pyre,  in  a  clear,  calm  voice 
he  said  :  “  Before  Heaven  and  earth,  on  the  verge  of 
death,  where  the  least  falsehood  bears  like  lead  upon 
the  soul,  I  protest  that  our  sole  guilt  has  been  that 
we  trusted  the  seductive  words  of  the  pope  and  king. 

.  .  .  Clement,  thou  iniquitous  judge,  and  Philip,  cruel 
executioner,  I  summon  you  to  meet  me  before  the  throne 
of  God  !  ”  Within  a  year,  Clement  and  Philip  were 
dead.  If  the  reader  be  a  Templar,  and  shall  arrive  at 
the  Gate  before  Clement  and  Philip  shall  have  gotten 
through  Purgatory,  he  may  possibly  find  brusque  St. 
Peter  so  “calmly  judicial”  as  to  entertain  a  motion 
that  on  the  trial  before  the  full  bench  of  archangels,  the 
key-holder  include  thereon  Emerson’s  “  Tedious  Archan- 
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gel,”  Bronson  Alcott.  Before  such  a  tribunal  what  a 
figure  would  Lih  Tudor  cut  encountering  Lord  Essex 
and  her  cousin  Mary  !  or  now-Naked  Soul  Henry, — no 
longer  “  Bluff  Harry  the  Eighth,” — Catherine  I1 

The  Dartmouth  College  case  has  already  been  con¬ 
sidered.2  Many  murder  cases  of  much  local  notoriety 
will  he  found  on  reference  (in  our  Index)  to  the  respective 
law  points  that  they  illustrate,  and  that  may  have  drawn 
them  to  the  notice  of  the  legal  profession  at  large  ;  e.  g., 
the Boorn-Colvin  case  under  “Confessions  in  Evidence.” 
Some  also  are  incidentally  adverted  to  under  cognate 
topics  ;  e.  g.,  the  Webster-Parkman  case.  Famous  trea¬ 
son  cases  will  he  allotted  a  separate  chapter.3 

1  See  the  case  of  death  of  George  I.  (of  “  the  four  German-English 
Royal  Hogs  ”)— who  imprisoned  his  wife  Dorothea  in  the  castle  of  Ahlen 
thirty -two  years — on  reading  her  dying  letter  ;  also  many  other  Similar 
cases,  4  Gr.  Bag,  178. 

2  See  §  587. 

3  Chap.  XXX.  See  an  interesting  catalogue  of  historic  trials,  5 
Gr.  Bag,  381. 
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§  935.  Ancient  Laws— Animal  Killing  a  Man  Doomed  to  Die. 

We  have  already  seen  animals  cavorting  in  court.1 

The  Mosaic  provision  for  stoning  a  goring  ox  and 
letting  the  owner  go  quit 2  had  a  parallel  in  Greece  ; 
where,  as  Plutarch  tells  us  in  his  Solon,  a  dog  that  had 
bitten  a  man  was  to  be  delivered  up  bound  to  a  log  four 
cubits  long  ;  and  a  slave  that  had  killed  a  man  was  to  be 
delivered  up  to  the  relatives.  If  a  beast  killed  a  man, 
it  was  to  be  slain  and  cast  beyond  the  borders.  The 
Romans  in  the  Twelve  Tables  had  a  like  provision.  And 
even  an  inanimate  thing  causing  death  was  cast  out. 

By  the  Salic  law  (Chap.  36),  if  a  man  was  killed  by  a 
domestic  animal,  the  owner  must  pay  half  the  composi¬ 
tion  that  he  would  have  had  to  pay  to  buy  off  the  blood 
feud,  had  he  himself  killed  the  man,  and  for  the  other 
half,  give  up  the  beast  to  the  complainant.  King  Alfred 
had  a  law  that  “  if  a  neat  wound  a  man,  let  the  neat  be 
delivered  up  or  compounded  for.”  And  later,  it  is  pre¬ 
scribed  in  “  The  Forme  and  Maner  of  Baron  Courts” 
that  a  beaste  quihilk  slayes  anie  man  sould  be  esclieit.” 
Fitzherbert,  in  1333,  declared  the  English  law  to  be  : 
“If  my  dog  kills  your  sheep,  and  I,  freshly  after  the 
fact,  tender  you  the  dog,  you  are  without  recovery 
against  me.”  J 


§  936.  Dogs  Ferae  Naturae  ?— Dog-gerel  on  Harrimatfs  Case. 

In  a  Maine  case  in  1881, 3  a  majority  of  the  court  held 
that  dogs  (especially  night-liowlers)  are  not  “  domestic 


1  §§  334,  344. 

2  Exodus,  xxi.  28. 

3  State  v.  Harriman,  75  Me.  562. 
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animals  "  within  the  statute  against  killing  or  wounding. 
The  Portland  Advertiser  gave  a  dog-gerel  report  of  the 
case,  wherein,  after  Judge  Danfortli’s  opinion,  citing 
English  authorities,  Chief  Justice  Appleton  is  made  to 
dissent,  beginning  : — 

“  .  .  .Your  mind,  Brother  Danforth,  is  shrouded  in  fogs  ; 

’Tis  plain  you  know  more  of  the  law  than  of  dogs, 

You  can’t  love  a  creature  you’re  always  afraid  of  ; 

The  dog,  to  be  known,  must  be  studied  and  made  of  ; 

You  must  summer  him,  winter  him,  train  him  and  keep  him, 
Must  live  with  him,  play  with  him,  eat  him  and  sleep  him. 

In  nature  the  wise  man,  in  books  reads  the  clerk, 

But  you  can’t  tell  a  dog  as  a  tree  by  his  bark. 

In  often-tliumbed  volumes  though  studied  for  years, 

What  parts  of  a  dog  can  you  find  but  his  ears  ? 

Brother  Danforth  talks  well,  but  yet  of  the  sort  is  he 
Qui  liceret  in  liter  a,  Jiceret  in  cortice. 

From  the  time  of  the  Pyramids  down  to  our  own, 

Where’er  man  has  lived,  in  whatever  zone, 

The  dog  in  his  dwelling,  life  and  goods  to  defend, 

Has  lived  with  his  master  companion  and  friend,  .  .  . 

At  first  he  might  have  been  ferae  naturae 

When  mastodons  browsed  on  the  plains  of  Missouri. 

But  so  were  all  beasts,  cattle,  horses  and  hogs — 

Why  bring  the  fact  up  to  damage  the  dogs  ? 

If  the  law  has  not  learned  of  his  domestication, 

The  law,  behind  times  in  its  education, 

Had  better  read  up  ;  and  as  I  estimate, 

Is  itself  in  a  ferce-natural  state.  .  .  . 

Not  property  ?  worthless  ?  How  can  this  be, 

When  the  law  makes  him  subject  of  larceny  ? 

He  is  taxed  too  in  some  States — let  us  look  at  the  facts — 

Can  a  thing  not  property  carry  a  tax  ? 

So  the  dogs  being  property,  creatures  domestic, 

The  law  must  trample  in  march  majestic 
On  musty  decisions  of  dog-liating  judges  ; 

(And  with  elbow  the  chief  his  neighbor  nudges,) 

And  decide  according  to  reason  aiid  science, 

And  on  obsolete  precedents  place  less  reliance.” 

§  937.  Judge  Allen  on  Dog  Dueling. 

In  1856,  the  N.  Y.  Supreme  Court  had  a  facetious 
47 
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judge  named  W.  F.  Allen.  A  dog-fight  case  1 — an  action 
to  recover  for  injuries  inflicted  by  the  defendant’s  dog 
upon  the  plaintiff’s  dog,  causing  death — turned  upon  the 
burden  of  proof  as  to  which  dog  was  the  aggressor. 
Judge  Allen’s  conclusion  was,  that  the  courtesies  and 
hospitalities  of  dog  life  cannot  well  be  regulated  by 
human  judicial  tribunals.  He  said  : — 

“I  am  constrained  to  admit  total  ignorance  of  the 
code  duello  among  dogs.  I  know  of  no  law,  human  or 
divine,  moral  or  ceremonial,  common  or  statute,  which 
undertakes  to  control  these  matters.  I  suppose  it  to  be 
one  of  the  reserved  rights  of  dogs  when  they  enter  into 
the  domestic  institution  to  settle  their  individual  insults 
in  their  own  way.?’  As  to  any  application  of  the  maxim, 
“  molliter  manus  imposuit ,”  the  judge  quoted  Dr. 
Watts  : — 

“  Let  dogs  delight  to  bark  and  bite, 

For  God  bath  made  them  so  ; 

Let  bears  and  lions  growl  and  fight, 

For  ’tis  their  nature  to.” 

§  938.  Dog  Minus  Collar  Equals  not  Officer. 

In  a  Michigan  case  in  1870, 2  it  appeared  that  the 
plaintiff  kept  a  small,  amiable  dog  to  keep  birds  from 
his  berry  grounds,  which  in  chasing  them  across  a  high¬ 
way,  was  attacked  and  fatally  injured  by  the  defendant’s 
dog,  a  cross  between  a  bull-dog  and  a  mastiff.  The  little 
dog  in  running  through  the  hedge  had  lost  off  its  collar. 
The  defendant  set  up  the  Michigan  statute  making  it  the 
duty  of  “every  police  officer  and  constable”  to  kill  any 
dog  running  at  large  without  a  collar.  Held  that  the 
law  allowed  a  reasonable  time  to  replace  a  lost  collar, 
and  that  a  dog  [however  big  and  swollen  with  self-con¬ 
ceit]  is  not  an  “  officer.”  Brother  Post  does  not  inform 
us  whether  the  defendant,  on  returning  home,  read  to 
His  (dog)  Highness  .Hlsop’s  fable  of  the  would-be-ox 
frog.  The  law  recognizes  corporations  as  “persons.” 

1  Wiley  v.  Slater,  22  Barb.  506. 

2  Heisrodt  v.  Ilackett,  34  Mich.  283. 
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Tlie  writer  has  a  fox-collie  four-footed  friend  (“Fay 
Wood,  Hotel  Dunbar,  Roxbury,  Mass.”)  possessing  more 
personal  virtues  than  many  bipeds  of  the  genus  homo. 
“Fay,"  like  the  Ettrick  Shepherd’s  “ Hector  ”  (at  the 
Dominie’s  short-sightedness),  “  gied  me  sic  a  look  ”  when 
I  told  her  Sidney  Smith’s  answer  to  Landseer’s  request 
to  sit  to  him  for  his  portrait :  “Is  thy  servant  a  dog 
that  he  should  do  this  thing  ?  ” 

§  939.  $1,500  per  Bite —  Scienter. 

In  a  New  York  case  in  1877, 1  a  verdict  for  $1,500  in 
favor  of  one  bitten,  in  a  Brooklyn  chemical  factory,  by  a 
Siberian  blood-hound,  was  held  not  to  be  excessive. 
Judge  Dykman,  in  drawing  the  line  of  liability  at  the 
owner’s  scienter — his  knowledge  that  the  animal  had 
backslid  from  domesticity  to  ferocity — points  the.  anti¬ 
thesis  by  these  lines  : 

“  The  ox  toils  through  the  furrow, 

Obedient  to  the  goad  ; 

The  patient  ass  up  flinty  paths 
Plods  with  his  weary  load. 

With  whine  and  bound  the  spaniel 
His  master’s  whistle  hears  ; 

And  the  sheep  yields  her  patiently 
To  the  loud  clashing  shears.” 

Brother  Hun  does  not  inform  us  whether  the  judge 
added  that  the  expression  ‘ c  going  to  the  dogs  ”  was  or 
was  not  derived  from  a  Greek  saying  as  to  ruined  gam¬ 
blers  ;  the  dice  having  animals  instead  of  dots,  and  the 
losing  side  a  dog. 

§  940.  Scienter— Does  England  Encourage  Ignorance  ? 

In  an  English  case  in  1831, 2  one  who  was  not  all  the 
owner,  but  who  merely  harbored  a  mischievous  dog,  was 
held  to  be  liable  to  the  person  bitten.  And  in  another,3 
it  was  held  that  a  servant’s  knowledge  of  a  dog’s  ferocity 

1  Muller  v.  M’Kesson,  10  Hun,  44. 

2  M’Kone  v.  Wood,  5  Car.  &  P.  1. 

8  Baldwin  v.  Casella,  7  L.  R.  Exch.  Cas.  325. 
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is  the  master’s,  on  the  scienter  point.  In  an  English 
case  in  1867,1  it  was  held  that,  although  the  wife’s 
knowledge  of  the  dog’s  savagery  will  fix  the  scienter 
upon  her  husband,  yet  his  knowledge  alone  will  not  fix 
the  scienter  on  her  sufficiently  to  render  her  liable  after 
his  death. 

Another  dog  case  illustrates  the  truth  of  the  maxim  : 
“Where  ignorance  is  bliss  ’tis  folly  to  be  wise.”  In 
England,  in  1830, 2  it  was  held  that  a  person  not  able  to 
read  a  printed  notice,  “Beware  of  the  dog !”  could, 
upon  justifiable  excuse,  enter  an  enclosure  guarded  by  a 
dog,  and,  if  bitten,  recover  damages. 

In  another  English  case 1 2  3 4 5  it  appeared  that  A.,  while 
digging  a  deep  drain  in  his  garden,  was  injured  by  B.’s 
large  young  Newfoundland  dog  falling  upon  A.’s  back  in 
gamboling  with  another  dog  after  straying  from  B.’s 
premises.  The  court  held  that  B.  was  not  liable. 

§  941.  Dog  Reputations  in  England  and  New  York— “  French 

Character.” 

It  is  said  that  in  an  English  case  in  1886, 4  it  appeared 
that  a  St.  Bernard  dog  tore  out  a  piece  of  a  little  boy’s 
cheek.  But  the  owner  was  not  mulcted  in  damages,  as 
no  scienter  was  proven.  The  judge  declared  the  law  to 
be  “barbarous.” 

In  an  English  case  in  18 77, 5  it  was  held  that  a  guest 
could  not  compel  an  innkeeper  to  admit  a  St.  Bernard 
mastiff  into  the  inn. 

In  New  York,  a  dog’s  general  reputation  for  mild¬ 
ness  would  be  unavailing,  if  his  owner  had  guilty  knowl¬ 
edge  to  the  contrary.6  And  no  matter  if  it  was  the 
dog’s  first  offense,  if  his  owner  knew  of  his  anthropo- 
phagical  disposition.7 

1  Miller  v.  Kimbray,  16  L.  T.  360. 

2  Sarch  v.  Blackburn,  4  Car.  &  P.  297. 

3  Sanders  v.  Teape,  Jus.  P.  1884. 

4  Anon.,  34  Alb.  L.  J.  461. 

5  Regina  v.  Rymer,  L.  R.,  2  Q.  B.  D.  136. 

6  Buckley  v.  Leonard  (1847),  4  Denio,  500. 

7  Rider  v.  White  (1875),  65  N.  Y.  54. 
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In  a  French  case  wherein  Madame  Leclerc  was  sued 
by  a  person  who  had  been  bitten  by  her  donkey,  she  was 
allowed  in  defense  to  give  a  certificate  signed  by  the 
pastor  and  five  villagers,  as  to  the  innocency  of  her 
animal.1 

§  942.  No  New  York  Dog  Wise  that  Ignores  Decency. 

In  a  case  in  Kenssalaer  County,  N.  Y.,  the  master  of 
a  dog  taught  to  leap  up  and  take  off  men  s  hats,  was 
held  for  damages  from  the  dog’s  jumping  up  and  throw¬ 
ing  down  a  boy  in  the  street.  In  a  New  York  case  in 

1840. 2  Judge  Nelson  held  that  one  might  kill  a  dog  that 
nightly  howled  around  his  house  if  there  was  no  other 
reasonable  means  of  preventing  the  nuisance.  The  judge 
added:  “It  would  be  mockery  to  refer  a  party  to  his 
remedy  by  action  ;  it  is  far  too  dilatory  and  impotent  foi 
the  case.”  This  decision,  however,  was  overruled  in 

1854. 3  In  a  case  in  1868, 4  it  was  held  that  a  dog  has  no 
general  market  value.  In  a  case  in  1878, 5  it  was  held 
error  to  admit  an  answer  stating  the  market  value  of  a 
watch-dog,  part  shepherd  and  part  bull,  trained  to  bring 
up  the  farmer’s  cows,  without  first  proving  a  market 
value. 

In  a  case  in  Columbia  County,  N.  Y.,  in  1845, 6  one 
party  must  have  felt  “sheepish”  for  calling  the  other 
“dogged.”  It  was  held  to  be  a  libel  for  an  attorney  to 
hie  a  declaration  alleging  that  the  defendant  was  fond 
of  mutton,  and  had  a  habit  of  biting  sheep,”  and  “did 
chase  and  worry  the  plaintiff  s  sheep,  and  if  guilty  ought 
to  be  hanged  *r  shot.” 

§  943.  Illinois  Dog  Character. 

Don’t  go  dog-shooting  in  Illinois,  merely  because 
your  adjoining  neighbor’s  dog,  in  obedience  to  the  request 

1  Zimern,  31. 

2  Brill  v.  Flagler,  23  Wend.  354. 

3  Dunlap  v.  Snyder,  17  Barb.  561. 

4  Brown  v.  Hoburger.  52  Barb.  15. 

5  Smith  v.  Griswold,  15  Hun,  273. 

e  Gilbert  v.  People,  1  Denio,  41. 
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of  that  dog’s  young  mistress,  lias  driven  home  your 
trespassing  cattle,  and  returning,  has  lain  down  by  her 
with  an  expression  of  satisfaction,  as  if  yearning  for  an 
opportunity  of  repeating  the  congenial  service.1  The 
motto  of  the  canine  and  feline  tribes  generally, — 

“  Gentle  when  stroked, 

Fierce  when  provoked,” 

was  applied  in  an  Illinois  case  in  1872, 2  and  a  watch-dog 
that  had  not  been  known  by  its  master  to  bite  by  reason 
of  any  mischievous  propensity,  was  excused  for  having 
resented  the  plaintiff’s  kick. 

The  fact  that  one  has  been  slightly  bitten  by  a  dog 
will  not  entitle  him  to  recover  of  the  owner  for  the 
damages  consequent  on  a  cancer  doctor’s  needlessly  long 
application  of  caustic,  causing  a  serious  wound.3 

§  944.  Badger  State  Protects  Badgering  Boys  against  Fero¬ 
cious  Fidelity. 

In  a  Wisconsin  case  in  1875, 4  the  owner  of  a  huge 
ferocious  dog  set  to  guard  his  sleigh  was,  upon  the 
scienter,  held  liable  for  its  biting  a  lad  seven  years  old 
undertaking  to  meddle  with  the  whip.  The  fact  that 
a  lot  of  school-boys  had,  a  few  minutes  before,  been 
snow-balling  Cerberus,  was  deemed  no  excuse  for  his  ex¬ 
cessive  prejudice  against  the  genus  juvenis  totally. 

§  945.  Massachusetts  Dog  Manners. 

In  a  Massachusetts  case  in  1875, 5  it  appeared  that  the 
dog  of  Tilman,  residing  in  Dracut,  stra}red  over  into 
Pelham,  N.  H.,  and  bit  the  plaintiff.  Held,  that  he  could 
not  recover  therefor  in  Massachusetts. 

It  is  not  prudent  in  Massachusetts  to  shoot  your 
neighbor’s  duly  licensed,  collared  and  (Malden)  confined 
watch  dog  merely  for  having  bitten  your  employe  when 

1  Spray  v.  Ammerman  (1872),  66  Ill.  309. 

2  Keightlinger  v.  Egan,  65  Ill.  235. 

3  Moss  v.  Pardridge  (1881),  9  Ill.  App.  490. 

4  Meibns  v.  Dodge,  38  Wis.  300. 

5  Le  Forest  v.  Tolman,  117  Mass.  109. 
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climbing  over  a  fence  within  the  ten- feet  leash,  or  for 
having  gazed  at  you  out  of  unBostonese,  nude,  un- 
spectacled  eyes,  and  with  an  uncultured,  inquisitive  ex¬ 
pression  of  countenance.1 

§  946.  Green  Mountain  Moonshine  not  to  be  Howled  at. 

Chief  Justice  I.  F.  Redfield  of  Vermont  was  no 
fonder  of  dog  nuisances  than  was  Judge  Nelson  of 
New  York,  and  later  of  the  Federal  Supreme  Court. 
In  1854, 2  he  (Redfield)  denounced  a  ferocious  and  over¬ 
grown  dog  as  the  terror  of  all  quiet-loving  citizens. 
He  considered  that  its  owner,  ineffectually  restraining 
it,  ought  to  be  grateful  to  escape  with  no  greater 
punishment  than  its  death  ;  and  he  added  :  “If  one 
injured  or  liable  to  injury  chooses  to  right  himself  by 
abating  the  nuisance,  he  deserves  to  be  regarded-  as  a 
public  benefactor.  ”  This  malediction  has  the  sympathy 
of  every  one  awakened  by  the  howling  of  a  neighbor’s 
dog,  after  having  gone  to  bed  with  the  benediction  in 
Scott’s  “  L’Envoy  ” 

“  To  all,  to  each,  a  fair  good  night, 

And  pleasing  dreams  and  slumbers  light.” 

An  Orleans  County  (Vt.)  case  in  1877  3  was  trespass 
for  shooting  a  hound.  Young  Clark  insisted  that  he 
shot  it  accidentally,  while  aiming  at  the  fox.  The 
court  held  that  the  shooting  at  the  fox  being  voluntary 
and  not  unavoidable,  furnished  him  no  excuse.  A  queer 
part  of  his  alleged  blunder  was,  that  he  stood  so  nigh 
that  the  dog’s  hair  was  singed  by  the  discharge. 

§  947.  Michigan  Men  may  Manage  against  Midnight  Mis¬ 
behavior. 

In  a  Michigan  case  in  1892, 4  it  appeared  that  Preston 
did  not  keep  a  dog,  but  dogs  nightly  congregated  on  his 
lawn,  barking,  fighting  and  howling.  He  complained 

1  Uhlein  v.  Cromack  (1872),  109  Mass.  273. 

2  Brown  v.  Carpenter,  2,6  Vt.  638. 

3  Wright  v.  Clark,  50  Vt.  130. 

4  Hubbard  v.  Preston,  90  Mich.  221. 
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to  the  police  in  vain.  One  night  he  drove  the  dogs  away 
twice,  and  on  their  returning  he  discharged  a  revolver 
among  them,  killing  Hubbard’s  dog.  Hubbard  sued  him 
therefor,  and  the  jury  found  for  the  plaintiff  for  $25. 
Preston  appealed,  and  the  Supreme  Court  reversed  the 
judgment  ;  declaring  that  he  had  a  right  to  protect  his 
family  from  the  nuisance  ;  and  it  was  for  the  jury  to 
say  whether  he  used  such  means  as  were  reasonable  and 
necessary  under  the  circumstances.1 

§  948.  Frenchman’s  Dog  not  his  Cashier. 

In  a  French  case  in  18S3,2  it  appeared  that  a  drover 
and  a  butcher,  settling  accounts,  entered  a  tavern  to  dine 
together.  The  butcher,  in  passing  to  the  drover  a  bank 
note  of  a  hundred  francs,  dropped  it  in  a  dish  of  gravy. 
He  snatched  it  out  between  thumb  and  finger  and  waved 
it  to  and  fro  to  dry  it.  The  drover’s  dog  accepted  the 
supposed  tender  and  swallowed  it.  The  butcher  de¬ 
manded  a  receipt,  but  the  drover  refused  to  kill  and  dis¬ 
sect  the  dog,  and  declared  :  “  My  dog  is  not  my  cashier.” 
Decision  had  not  yet  been  reported.  Dogs  as  subjects  of 
taxation  and  larceny  will  be  considered  further  on.3 

§  949.  A  Vermont  Battering  Ram  and  Rebutter. 

In  a  case  in  Chittenden  County,  Vt.,  in  1867, 4  it  ap¬ 
peared  that  Mrs.  Oakes,  when  driving  home  Henry’s 
cows  from  William’s  pasture,  was  attacked  by  a  ram 
jointly  owned  by  the  defendants,  who  well  knew  that  it 
was  a  battering  ram,  it  having  attacked  and  butted  per¬ 
sons  before.5  Wm.  Oakes  (possibly  brother  to  Henry) 
did  not  defend,  and  poor  Spaulding  vainly  pleaded  that 
the  ram  had  been  put  by  his  co-defendant  in  the  pasture 
without  his  (Spaulding’s)  knowledge.  He  was  tossed  on 

1  See  Irving  Browne’s  facetious  report  of  the  ease,  4  Gr.  Bag  279 

2  Anon.,  28  Alb.  L.  J.  360. 

3  §  972. 

4  Henry  Oakes  and  wife  Effigene  v.  Spaulding  and  Wm  E  Oakes 

40  Vt.  347.  '  ’ 

5  Brother  Veazey  omits  to  specify  whether  the  ram  had  ever  butted 
people  behind. 
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both  (ram)  horns  of  the  dilemma  ;  for  under  instructions 
of  Judge  Pierpont,  the  jury  rendered  a  verdict  against 
the  defendants  jointly  for  $1, 500.  The  judgment  thereon 
was  affirmed  by  the  Supreme  Court  ;  Judge  Barrett 
quoting  Chief  J  ustice  died  field's  “  am  m  ad  version  ”  upon 
Carpenter’s  dog,  supra. 

The  brief  of  Messrs.  Hard  &  Shaw  in  Spaulding’s  be¬ 
half  contains  an  ingenious  point,  namely  :  Is  mere  part 
ownership  a  universal  test  of  liability  ?  “  Suppose 

Spaulding  s  interest  in  the  ram  had  extended  to  only  a 
thousandth  part,  or  that  he  had  acquired  his  interest  by 
inheritance  or  by  will  without  having  exercised  or 
asserted  any  right  or  title  to  the  animal  under  it,  or  that 
his  interest  was  in  remainder,  or  the  ram  at  the  time  of 
the  injury  had  been  in  the  actual  custody  of  a  sheriff  by 
virtue  of  an  attachment  against  Spaulding, — would  he 
be  held  liable  in  all  cases  ?  ”  Messrs.  Gf.  F.  Edmunds, 
Wilbur  and  French  replied  that  this  action,  “  case,  ” 
must  be  distinguished  from  trespass  ;  and  that  the  failure 
to  keep  the  ram  secure  was  a  joint  tort.  This  was  an 
effective  rebutter.1 

§  950.  A  Maine  Ram-ification. 

In  Maine,  a  town  was  held  to  be  liable  for  personal 
injuries  from  the  defendant’s  being  butted  by  a  ram, 
kept  upon  the  town-poor  farm  and  known  by  the  author¬ 
ities  to  be  vicious.2  Somewhat  similar  was  the  ram¬ 
ification  of  an  English  case.3 

§  951.  John  Bull’s  Hooking-bulls. 

In  an  English  case  in  1827, 4  it  appeared  that  the 

1  It  seems  that  the  rule  as  to  joint  tort  feasors  is  not  changed  under 
the  reformed  American  procedure.  (See  Pomeroy  on  Remedies,  307. 
As  to  negligence  in  the  case  of  joint  owners  of  a  bear,  see  Vredenberg 
v.  Behan  (1881),  33  La.  An.  637.) 

2  Moulton  v.  Scarboro,  71  Me.  267. 

3  Jackson  and  Wife  v.  Smithson,  15  Mees.  &  W.  563.  As  to 
the  Massachusetts  law,  making  liable  to  the  county  the  owner  of 
a  dog  addicted  to  harrying  sheep,  see  Worcester  Cy.  v.  Ashworth 
(1893),  160  Mass.  186. 

4  Blackman  v.  Simmons,  3  Car.  &  P.  138. 
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plaintiff  was  driving  a  cow  with  a  stick  past  an  enclosure 
wherein  was  a  bull  too  loosely  hoppled  by  a  strap  around 
its  neck  and  one  fore-leg.  The  bull  resenting  the  indig¬ 
nity  thus  offered  to  one  of  his  own  kine,  gallantly  but 
inconsiderately  jumped  a  ditch  and  shook  his  head, 
whereupon  the  plaintiff  struck  him,  breaking  the  stick. 
Then  the  bull  more  or  less  molliter  cornia  imposuit,  and 
broke  two  of  the  man’s  ribs. 

It  was  proved  that  the  defendant,  when  negotiating 
for  the  bull,  was  told  that  it  was  mischievous  and  fero¬ 
cious,  and  replied  :  “  That  will  suit  me  all  the  better,  for 
I  wish  to  turn  it  into  a  meadow  where  I  am  annoyed  by 
people  fishing.”  Upon  admonition  not  to  do  this  without 
giving  notice  to  the  public,  he  replied  :  ‘  ‘  Let  the  bull 
himself  give  the  notice.”  Chief  Justice  Best — perhaps 
Judge  Buffer  recused  himself — told  the  jury  that  the 
defendant’s  conduct  was  wicked,  that  a  strap  was  not 
sufficient  notice  nor  nuisance-abater  ;  and  said  much  else 
which  may  be  digested  into  the  remark  that  if  tres¬ 
passers  came  to  hook  the  defendant’s  bull-heads  or  horn- 
pouts,  stiff  he  was  not  justified  in  setting  his  buff  to  hook 
them.  This  was  a  tune  slightly  different  from  the  one 
that  the  defendant  had  perhaps  been  learning  from  the 
pious  spinster  in  story  : — 

“  I  rode  on  the  sky, 

Quite  untosstifiecl  I, 

And  the  moo-oo-n  it  was  under  my  feet.” 

§  952.  An  Irish  Bull— A  Prescription  Bull. 

In  a  case  in  Ireland,  decided  in  1881, 1  it  appeared  that 
as  some  buffs  were  being  driven  through  the  main  street 
of  the  town  of  Bandon  (perhaps  in  an  abandoned  manner, 
as  it  were),  Mrs.  Buckley  arose  with  child  in  arms  to  close 
her  kitchen  door  ;  but  a  large  buff,  taking  offense  thereat, 
rushed  in,  and  before  the  men  drove  him  out,  she  sus¬ 
tained  a  concussion  of  the  spine.  A  verdict  in  her  behalf 
was  set  aside  for  insufficiency  of  proof  of  want  of  care  on 


1  Buckley  v.  Fitzgerald. 
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the  part  of  the  defendant’s  servants.  It  may  be  queried 
whether  the  Irish  hull  would  have  thought  of  going  in 
if  he  had  not  seen  himself  snubbed.  A  law  journal  writer 
remarked  :  “  It  is  a  well-known  trait  of  the  English  Bull 
to  try  to  get  in  at  every  door, — e.  g.,  India,  Afghanistan 
and  South  Africa, — but  although  there  is  a  tradition  of 
an  aesthetic  bull  in  a  China  shop,  this  appears  to  be  the 
first  instance  of  a  culinary  bull  in  a  kitchen.” 

A  case  of  historical  interest,  as  involving  the  theory 
that  every  obligation-custom  or  prescription  presupposes 
a  contract  that  originally  had  a  consideration,  was  de¬ 
cided  in  the  time  of  Queen  Elizabeth.1  It  was  a  suit 
against  a  parson  of  Quarleys,  Southampton,  for  not  keep¬ 
ing  a  bull  and  a  boar  for  the  use  of  the  public.  It  was 
decided  against  him. 

§  953.  Iowa  Plebeian  Bulls  must  let  “  Butterfly  flutter  by 
Pedigree  Aristocracy. 

In  an  Iowa  case  in  1878, 2  it  appeared  that  the  plaintiff 
was  a  breeder  of  reputed  thoroughbred  stock,  and  had  a 
two-year-old  heifer  registered  in  the  American  Herd  Book 
as  “Royal  Butterfly.”  One  day  as  he  was  proceeding 
along  the  highway  with  her  royal  highness  and  her  court 
train,  he  met  the  defendant’s  cattle  and,  as  he  says,  “  I 
supposed  they  were  just  cows  until  I  got  among  them, 
and  the  first  thing  that  I  knew  there  was  a  bull  served 
one  of  my  heifers.”  The  court  ignored  the  question 
whether,  in  case  of  mutual  attachment,  the  male  is  the 
seducer. 

Judge  Day  (without  remarking  that  among  kine 
there  may  be  what  Polonius,  in  conversation  with  his 
daughter  Ophelia,  called  “  a  green  girl  unsifted  in  such 
perilous  circumstance  ”),  said  :  “  This  damage  cannot 
properly  be  restricted  to  the  merely  physical  injuries 
which  they  occasion.  The  importance  to  the  State  of 
improvement  in  all  kinds  of  stock  cannot  be  overesti¬ 
mated.  The  intelligent  public  spirit  which  employs  itself 

1  Yielding  v.  Fay,  Croke,  Eliz.  569,  cited  in  16  N.  Y.  163. 

2  Crawford  v.  Williams,  48  Iowa,  247. 
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oil  the  improvement  of  stock  ought  to  be  encouraged  and 
protected.  It  will  be  found  impossible  to  maintain  good 
breeds  of  stock  if  the  owners  of  the  “scrub”  male  “  ani¬ 
mals  may  permit  them  to  run  at  large  with  impunity.  .  . 
The  difference  in  value  of  the  heifer  for  the  purpose  of 
breeding  fine  stock,  before  meeting  defendant’s  bull  and 
afterwards,  constitutes  the  proper  measure  of  the  plaint¬ 
iff’s  damages.”  This  defendant’s  testimony  reminds  of 
the  “  due  service  ”  in  a  Maine  case  upon  a  stallion  con¬ 
tract.1 

In  an  English  case  in  1879, 2  the  owner  of  a  “pedigree  ” 
sow  recovered  £20  for  her  death  through  the  defendant 
carrier’s  neglect  to  feed  and  water  her. 

§  954.  A  North  Carolina  Bull-catapult  Catapulted— Tramp 

Remediless. 

In  a  case  in  Wake  County,  N.  Car.,  in  1894, 3  it  ap¬ 
peared  that  a  little  bull  on  a  railway  track  met  the 
whistle  of  an  approaching  train  with  a  bellow  of  defiance, 
and  a  tramp  stepped  aside  to  see  the  denouement.  He 
may  not  have  seen  it  all,  but  he  certainly  felt  some  of  it  ; 
for  the  locomotive  catapulted  the  bull  against  him,  and 
knocked  him  into  a  mud  pond.  The  engineer  backed, 
and  found  Mr.  Tramp  crawling  out  upon  a  log.  He  sued 
the  railway  company,  but  the  jury  found  for  the  defend¬ 
ant.  Retiring  from  the  court-room,  he  remarked  to  a 
sympathizing  bystander  :  “  I’ve  been  knocked  into  a  mud- 
hole  by  a  bull  and  kicked  out  of  court  by  twelve  jack¬ 
asses.” 

§  955.  A  Kansas  Beef-bull. 

In  a  Kansas  case  in  1885, 4  a  master  commanding  his 
servant  to  go  to  a  place  and  kill  a  “  beef,”  was  held 
liable  for  the  servant’s  failure  to  consult  the  dictionary 
and  making  the  b-lunder  of  killing  a  neighbor’s  bull. 

1  Sawyer  v.  Gerrish,  70  Me.  254. 

2  Part  v.  Gt.  W.  Ry.  Co..  20  Alb.  L.  J.  105. 

8  Tramp’s  Case,  6  Gr.  Bag,  300. 

4  Maier  v.  Randolph,  83  Kan.  340. 
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§  956.  An  Illinois  Bufialo  Bull— No  License. 

In  an  Illinois  suit  in  1876  1  for  killing  the  plaintiff’s 
young  buffalo  hull,  the  defense  was  that  the  animal  was 
a  /era  natwra,  and  was  trespassing  and  annoying  defend¬ 
ant’s  family.  It  appeared  that  the  plaintiff  obtained 
the  buffalo  when  six  months  old,  and  reared  him  with 
domestic  stock,  so  that  he  became  gentle  and  would  take 
food  from  children’s  hands.  Whether  as  he  (young  B. 
bull)  on  growing  older  grew  wilder,  the  evidence  was 
conflicting.  He  looked  one  witness’s  horse  out  of  count¬ 
enance  and  made  him  run.  Mrs.  Anna  Gibson  went  out 
to  milk  and  saw  him  two  rods  off  gazing  right  at  her  ; 
she  flapped  her  apron  at  him  and  said  “  Shoo  !  ”  and  he 
turned  and  “ran  clean  away.”  The  defendant,  three 
months  before  the  killing,  had  told  the  plaintiff  that  the 
animal  had  annoyed  him,  and  ‘ £  unless  you  keep  him  aWay 
from  my  premises  I  will  shoot  him  to  which  the  plaint¬ 
iff  replied:  “Shoot  him,  if  you  want  to.”  The  court 
held  that  this  would  not  amount  to  a  license,  unless  acted 
on  promptly  ;  it  is  too  late  if  the  sun  has  been  gone  down 
on  aggrieved  wrath  nearly  three  months. 

§  957.  T-t-temptation. 

Gibson’s  Law  Notes  in  1887  told  that  one  who  had  a 
right  of  pasturage  on  Liston  Common,  put  thereon  two 
cows  to  graze.  Another  who  had  a  like  right  put  on  two 
calves.  The  cows  soon  yielded  to  their  owner  only  a  pint 
of  milk  instead  of  eight  quarts  :  the  calves  having  en¬ 
joyed  the  remainder.  “Cow-man”  sued  “Calf-man,” 
and  was  held  entitled  to  recover.  It  is  not  reported 
whether  thereat  the  calves  said  “Bah  !”  and  were  cor- 
raled  for  contempt  of  court. 

§  958.  To  Brute  Impute  what  Suit  ? 

Additional  cases  involving  the  liability  of  owners  of 
animals  for  negligence  or  other  torts  will  be  considered 
further  on.'2  The  following  lines  are  from  the  introduc- 

1  Ulery  v.  Jones,  81  Ill.  403. 

2  See  post,  Chaps.  XXV.  and  XXIX. 
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tory  portion  of  Irving  Browne’s  pleasantly-rhymed  report 
of  the  Crowhurst  yew-tree  negligence  case  :  1 

“.  .  .  A  cow  may  masticate  a  fence  of  wire,2 
Or  swallow  brine  in  city  street  exposed,3 

On  copper  clasps  concealed  in  meal  expire,4 
Or  paint  in  hay  on  customer  imposed  ; 5 

Such  negligence  of  the  stupid  brute 
Law  to  proprietors  doth  not  impute. 

Also  a  horse  on  corn  galore  may  dine,6 

Or  dog  may  trespass  for  strong-smelling  meat;7 

But  lawyers  somewhere  ought  to  draw  a  line, 

Lest  leniency  should  common  right  defeat  ; 

So  at  rat  poison  in  a  druggist  shop,8 
And  maple  syrup  in  the  woods  we  stop.  .  .  .”9 

§  959.  Horse-sense  Responding  “  Neigh  !  ”  to  Poor  Music. 

In  a  case  in  Birmingham,  Eng.,  in  1882, 10  it  appeared 
that  a  horse  became  startled  at  a  hand-organ,  ran  over 
it,  and  smashed  it  and  the  owner.  He  was  awarded  £25 
damages.  A  facetious  law  journalist  commented  :  “It 
would  be  better  to  suppress  the  noise  of  street-organs 
than  thus  to  rebuke  and  circumscribe  the  usefulness  of 
an  animal  exhibiting  such  a  correct  ear  for  music.  ” 

§  960.  “At  Large.” 

It  seems  that  “running  at  large  ”  is  not  predicable  of 
an  animal  where  the  owner  consents  to  the  non-con¬ 
finement  or  is  in  some  fault  in  relation  thereto. 11  But 
compare  the  Iowa  case  in  1880,  of  a  horse  dragging  its 
halter.12 

1  2  Gr.  Bag,  114. 

2  Firth  v.  Bowling  Iron  Works  Co.  (1878),  L.  R.,  3  C.  P.  D.  254. 

3  Henry  v.  Dennis  (1883),  93  Ind.  452. 

4  Lukens  v.  Freiuncl  (1882),  27  Kan.  G64. 

5  French  v.  Vining  (1869),  102  Mass.  132. 

6  Dennis  v.  Huyck  (1882),  48  Mich.  620. 

7  Townsend  v.  Wathen  (1808),  9  East,  277. 

8  Stansfeld  v.  Bolling  (1870),  22  L.  T.  R.  N.  S.  799. 

9  Bush  v.  Brainard  (1873),  1  Cowen,  78. 

Mella  v.  Baston,  25  Alb.  L.  J.  244. 

11  Coles  v.  Burns  (1880),  21  Hun,  246  ;  Thompson  v.  Corpstein  (1878) 
52  Cal.  653. 

12  Welsh  t.  Chicago,  B.  &  Q.  R.  Co.,  53  Iowa,  632. 
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§961.  An  Abandoned  Horse. 

Sometimes  property  rights  in  domestic  animals  get 
strangely  mixed.  In  a  California  case  in  1877, 1  it  ap¬ 
peared  that  A.,  having  a  horse  he  believed  to  be  sick  unto 
death,  paid  B.,  a  Los  Angeles  livery  man,  five  dollars  to 
kill  him  ;  hut  after  A.’s  departure,  B.’s  nerve  failed  him, 
and  he  paid  over  the  five  dollars  to  C.  to  kill  him.  C. 
took  the  horse  away,  doctored  him,  and  restored  him  to 
health.  Then  A.  sued  C.  to  recover  possession,  and  from 
a  judgment  in  C.’s  favor  took  an  appeal.  Result  unre¬ 
ported. 

§  962.  Title  to  Unborn  Colts. 

In  absence  of  contrary  statute,2  under  the  rule  that  the 
incident  follows  the  principal,  a  mortgage  of  a  female 
domestic  animal  covers  her  increase  ; 3  but,  as  against 
third  parties,  not  after  the  period  of  nurture.4 

There  may  be  a  valid  sale  of  a  mare’s  colts  before  they 
are  foaled.5 
§  963.  Horse-races. 

In  a  New  York  case  in  1891, 6  it  appeared  that  Corrigan 
bought  at  auction  in  1890  a  yearling  colt,  “Huron,” 
catalogued  “Eligible  to  Coney  Island  Futurity,  1891.” 
“  The  Futurity”  was  a  stake  race  in  which  the  owner  of 
a  mare  in  foal  enters  her  £  £  get  ”  to  run  at  the  age  of  two 
years.  The  former  owner  canceled  the  entry.  But  the 
Superior  Court  commanded  the  club  to  let  Huron  run. 

Parties  to  horse-race  wagers  may  not  be  without  some 
rights  respectable  at  law.7 

Cases  concerning  horse-races  at  agricultural  fairs  have 
already  been  considered.8 

1  Anon.,  16  Alb.  L.  J.  248.  2  E.  g.,  Ark.  Act  of  1891,  p.  13. 

3  Rogers  v.  Highland  (1886),  69  Iowa,  504  ;  Kellogg  v.  Lovely  (1881), 
46  Mich.  181. 

4  Darling  v.  Wilson  (1880),  60  N.  H.  59  ;  Boggs  v.  Stanky  (1882),  13 
Nebr.  400  ;  Funk  v.  Paul  (1885),  64  Wis.  35. 

5  Hull  v.  Hull  (1880),  48  Conn.  250. 

6  Corrigan  v.  Coney  Island  Jockey  Club,  40  N.  Y.  St.  Rep.  142. 

7  Harris  v.  White  (1880),  81  N.  Y.  532  ;  Harris  v.  Woodruff  (1878), 
124  Mass.  205. 

8  §  639. 
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§  964.  Ned  and  Nina. 

The  Prevention  Society’s  delightful  story  of  “  Black 
Beauty  ”  has  a  partial  compeer  in  that  of  the  little  black 
pacer,  “  Ned  Hanlon,”  who — yes,  ivho,  for  the  law  called 
him  “defendant”  (in  “United  States  v.  One  Black 
Horse  ”)  ;  and  he  was  more  gallant  than  many  male 
bipeds — always  refused  to  beat  his  equine  lady-love.  His 
turf  sobriquet  was  acquired  after  his  docket-name  in  the 
customs  suit,  for  he  was  only  a  youth  when  “the 
rigorous  law  had  grasped  him.”  Ned  was  a  native  of 
Prince  Edward  Island.  When  he  was  entered  at  the 
Boston  custom-house  in  1883,  he  was  less  than  fifteen 
hands  high,  and  weighed  only  800  pounds.  He  was 
lame,  but  recovering.  Perhaps  for  ordinary  purposes  he 
was  worth  $125  ;  but  the  officials  afterwards  placed  his 
import  value  at  $200.  The  importer’s  brother  trained 
him  for  racing.  Ned  was  thrown  into  the  company  of 
another  clever  pacer,  a  beautiful  young  mare  named 
Nina.  It  is  “the  old,  old  story”  ;  poor  Ned  formed  an 
attachment  for  Nina.  He  could  and  did  go  towards  her 
very  fast,  and  she  didn’t  wish  to  go  away  from  him.  On 
the  race-track  he  wouldn’t  pass  her  if  he  could,  and 
could  not  if  he  would.  One  day  at  Beacon  Park,  after 
Ned  had  lost  in  Nina's  favor  the  first  heat  of  a  race,  X. 
and  others  who  had  considerable  money  in  the  pool-box 
clamored  to  the  judges  that  Ned’s  driver — an  expert 
horseman — was  “pulling”  him  ;  but  they  decided  to  let 
him  drive  another  heat.  Instantly  X.  went  to  Ned’s 
owners  and  bought  him  for  $1,000,  informed  the  driver 
of  the  purchase,  and  commanded  him  to  drop  the  second 
heat.  He  drove  accordingly.  The  third  heat  he  told 
him  to  win.  The  two  horses  stayed  even  till  they  reached 
the  witness-stand,  when  Nina’s  driver  dropped  the  whip 
on  her,  and  she  won  the  heat.  X.  again  complained  that 
Ned’s  driver  had  “pulled,”  and  the  judges  called  the 
third  “  no  heat,”  and  put  in  a  new  driver.  He  struggled 
hard  but  in  vain  ;  he  couldn’t  make  Ned  win  the  final 
heat.  Ned  became  lame,  and  was  sent  away  to  a 
hospital  down  East.  Nina,  like  her  namesake  in  the 
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“La  Paluma  ”  (dove)  song — but  we  are  digressing. 
What  was  Ned’s  law  experience  ? 

The  information  for  undervaluation  was  filed  in  1885, 
with  prayer  to  condemn  the  defendant,  “  One  Black 
Horse.”  The  owners  set  up  that  they  did  not  import  the 
horse,  hut  bought  him  of  the  importer  after  the  horse 
had  been  in  Boston  a  year  ;  this,  in  good  faith  with  no 
knowledge  of  any  undervaluation, — in  fact,  that  there 
was  no  undervaluation.  District- Attorney  Sanger  prom¬ 
ised  to  inquire,  and  if  he  found  the  facts  as  alleged  by 
the  claimants,  to  dismiss  the  case.  He  went  out  of 
office  leaving  the  inquiry  to  his  successor,  Gf.  M.  Stearns, 

who  did  likewise,  retired  and  left  it  to  his  successor, 

Galvin  ;  who  did  likewise,  and  left  it  to  his  successor, 

Allen  ;  who  did  likewise,  and  left  it  to  his  successor, 

Sherman  Hoar,  who  found  the  information  had  pro¬ 
ceeded  upon  a  mistake  of  fact,  and  on  his  recommending 
to  the  department  at  Washington  an  adjustment,  the 
case  was  dismissed  in  1894. 

§  965.  Sheriff  would  not  Chase  “  Lightning.” 

Gibson’s  Law  notes  in  1884  told  that  an  execution 
creditor  sued  a  sheriff  for  not  having  seized  a  circus 
horse  named  “Lightning.”  The  horse  was  usually 
ridden  by  Miss  Maud  Forrester  as  Mazeppa  and  Lady 
Godiva.  The  modest  sheriff  was  probably  afraid  of 
meeting  the  lady  in  her  go-diving  costume,  and  of 
losing  an  eye,  like  peeping  Tom  of  Coventry. 

§  966.  An  Elephantine  Proceeding. 

In  a  Pennsylvania  case  in  1883, 1  it  appeared  that 
the  defendant,  a  circus  proprietor,  advertised  for  the 
most  beautiful  woman  in  the  world  to  ride  on  an 
elephant  in  his  street  procession  and  personate  Lalla 
Rookh.  Miss  Keyser  responded,  and  was  engaged  at 
$100  per  week  with  transportation  and  board.  The 
transaction  was  to  be  secret ;  she  was  to  be  known  to 
the  public  as  the  “  Ten  Thousand  Dollar  Beauty.”  She 

1  Keyser  v.  Forepaugh,  16  Phila.  127. 
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sued  to  recover  for  personal  injuries  from  being  thrown 
from  an  elephant  at  Woodstock,  Ill.,  known  by  Mr. 
Forepaugh  to  be  fractious.  He  pleaded  that  she  took 
a  risk  incident  to  her  employment.  The  jury  found 
for  her  $500,  and  the  judgment  thereon  was  affirmed 
by  the  Common  Pleas.  The  Albany  Law  Journal  1 
facetiously  expressed  a  belief  that  the  whole  affair  was 
a  designed  advertisement.  If  so,  it  was  a  sagacious 
elephant. 

§  967.  Is  an  Elephant  a  “Traveler”? 

In  a  Massachusetts  suit  in  1859,  by  the  owner  of  an 
elephant  against  a  town  for  causing  its  death  by  a  de¬ 
fective  bridge,2  the  Supreme  Court  held  that  it  was  for 
the  jury  to  determine  whether  under  the  circumstances 
an  elephant  was  a  proper  “  traveler  ”  on  a  public  bridge 
within  the  statute.  But  on  the  later  trial  the  jury 
disagreed. 

§  968.  A  “  Snaik-story.” 

The  Hindus  may  have  queer  traditions  as  to  animals 
and  reptiles ;  but  do  the  judicial  spokesmen  of  the 
empress  of  India  ever  declare  any  distinction  in  the 
law  of  criminal  negligence  in  relation  thereto  that  is 
not  recognized  by  those  of  the  queen  of  England,  Scot¬ 
land,  Pictland  and  Kennuckland,  the  bossie  of  Ireland, 
and  the  governess  of  (Mr.)  Wales  ?  This  the  world  may 
possibly  ascertain  when  the  “Snake  Case”  reaches 
the  House  of  Lords,— if  their  lordships  ever  “see  snaix.” 
The  (snake)  story  is  :  Gonesh  Dooley  and  another  snake 
charmer,  when  proceeding  to  exhibit  a  cobra  whose  fangs 
they  knew  had  never  been  extracted,  asked  a  boy  to  assist 
them  in  showing  their  dexterity  ;  but  as  they  went  to 
put  it  on  his  head,  he  took  fright,  and  in  trying  to 
push  it  away,  was  bitten  in  a  finger  and  died  from  the 
wound.  The  Calcutta  tribunal  adjudged  them  guilty  of 
“  causing  death  by  negligence.  ”  The  higher  court,  how- 

1  27  Alb.  N.  J.  262. 

2  Gregory  v.  Adams,  14  Gray,  242. 
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ever,  declared  their  crime  to  be  “culpable  homicide  not 
amounting  to  murder,” — a  greater  offense.1 

§  969.  Pussy’s  Three-legged  Proximate  Cause. 

A  novel  case  involving  the  question  of  proximate 
cause  was  reported  by  Dr.  H.  M.  Scudder  as  occurring  in 
India  in  1880.  Four  men  bought  several  bales  of  India 
rugs  and  also  some  cotton  bales.  That  the  rats  might 
not  destroy  the  cotton,  they  purchased  a  cat.  It  was 
agreed  that  each  of  the  four  should  own  a  particular  leg 
of  the  cat ;  and  each  adorned  with  beads,  etc.,  the  par¬ 
ticular  leg  apportioned  to  him.  The  cat  accidentally  in¬ 
jured  one  of  its  legs,  and  the  owner  of  that  member 
wound  a  rag  around  it,  soaked  in  oil.  The  cat  going  too 
near  the  hearth,  set  the  rag  on  fire,  and  being  in  great 
pain,  rushed  in  among  the  cotton  bales,  causing  them  to 
be  ignited  and  consumed.  The  three  owners  of  the  un¬ 
burnt  legs  sued  the  other  for  the  value  of  the  goods 
destroyed.  The  defendant  denied  his  liability  and 
counterclaimed.  The  court  said:  “The  cat  could  not 
use  the  injured  leg  ;  it  held  it  up  and  ran  with  the  three 
others.  These  three  carried  the  fire  to  the  cotton  and 
alone  are  culpable.  Their  owners  must  compensate  the 
defendant  for  his  loss.” 

§  970.  Cruelty  to  Animals— A  Cruel  Parrot. 

In  a  Pennsylvania  case  in  1891, 2  it  was  held  that  to 
shoot  and  wound  pigeons  liberated  from  traps,  killing 
them  instantly  on  discovering  the  wounding,  -was  no 
violation  of  the  Pennsylvania  statute  of  1869,  prohibiting 
cruel  ill-treatment  of  any  animal. 

In  a  Tennessee  case  in  18 83, 3  it  appeared  that  Hodge 
had  been  annoyed  by  a  dog’s  sucking  his  hens’  eggs. 
Suspecting  it  was  one  owned  by  his  father,  he  set  a  steel 
trap  in  a  bucket  of  slop  and  caught  part  of  the  tongue 
of  the  dog  of  a  more  distant  neighbor  ;  spoiling  the 

1  Empress  v.  Gonesh  Dooley,  Ind.  L.  R.,  5  Calc.  351. 

2  Com’th  v.  Lewis,  140  Pa.  261. 

3  Hodge  v.  State,  11  Lea,  528. 
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animal’s  bark  and  its  ability  to  eat  without  waste  of 
food.  Held,  not  to  be  “needless”  torture  within  the 
Tennessee  cruelty  act. 

A  dog  may  be  used  upon  a  tread-mill,  or  in  any  other 
serviceable  employment,  if  so  treated  that  he  has  no 
reasonable  ob  j  ection . 1 

The  British  consular  court  at  Yokohama,  Japan,  in 
1872,  decided  that  as  the  statute  for  prevention  of  cruelty 
did  not  in  terms  prohibit  hawking,  it  was  not  unlawful 
to  sew  up  a  pigeon’s  eyelids  in  order  to  increase  the 
hawk's  chances.  “  Rugby  ‘  preparation,  ’  in  the  brutal 
days  of  ‘  Fa-a-ag  !  ’  ” 

In  an  English  case  in  1881, 2  where  unacclimatized 
parrots  were  sent  from  Liverpool  to  Dover  by  railway, 
and  were  kept  without  water  for  ten  hours,  it  was 
held  that  they  were  not  “domestic  animals,”  within  the 
statute  prohibiting  torture.  It  reminds  of  the  remark  of 
the  oracular  railway  guard  :  “Rabbits  is  dogs,  but  mice 
is  hinsects.” 

Editor  Browne  once  remarked  :  “A  neighbor  to  our 
law  school  keeps  an  accomplished  parrot  that  disports 
itself  in  imitating  us  when  we  are  lecturing  to  the 
students.  We  favor  the  taxation  of  parrots.” 

§  971.  Wing  Winged  One  Hit -Gave  Gifford  a  Fit. 

A  Massachusetts  decision  in  1829  3  sustained  an  indict¬ 
ment  for  malicious  mischief  against  Wing  for  discharg¬ 
ing  a  gun  at  a  wild  goose  after  being  warned  that  the 
noise  would  throw  Miss  Clifford  into  a  fit.  He  made  a 
hit  as  to  the  fit ;  whether  he  hit  the  goose  Brother  Picker¬ 
ing  does  not  report.  In  vain  did  Wing  contend  that  so 
nervous  a  person  had  no  right  to  try  to  reside  on  a  neck 
of  land  resorted  to  by  wild  geese  and  other  sportsmen. 
The  case  reminds  of  the  “  specialist  ”  who,  after  a  hasty 
examination  of  the  patient,  thus  announced  his  diagnosis  : 
“  I  don’t  know  what  i’  the  devil  ails  her,  kept  nervous 

1  Walker  v.  N.  Y.  Special  Sess.  (1875),  4  Hun,  441. 

2  Swan  v.  Saunders,  14  Cox,  C.  C,  566. 

3  Corn’th  v.  Wing,  9  Pick.  1. 
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hypo.  I  am  in  some  clouht  just  what  to  do  for  her. 
Leastways,  I  can  do  this  :  I  can  give  her  something 
that’ll  throw  her  into  a  fit,  and  then  I  can  give  her  some 
medicine  of  mine  that’s  cock-sure  to  bring  her  out’n  the 
fit.  I'm  hell  on  fits,  anyhow.” 

§  972.  Larceny — Property  Rights. 

As  to  when  and  what  domesticated  animals  may  be 
the  subject  of  larceny,  the  decisions  are  somewhat  con¬ 
flicting.  So  also  as  to  protection  of  property  in  animals.1 
Sometimes  this  turns  on  the  question  of  reclamation. 
The  dog  as /era  natura  lias  already  been  noticed.2 

In  North  Carolina  in  1871,  a  conviction  of  larceny  of 
an  otter  from  a  trap  was  sustained.3 * * *  But  in  a  New 
Hampshire  slander  case  in  1830, 4  a  sable  (or  martin) 
caught  in  a  trap  was  held  not  to  be  a  subject  of  lar¬ 
ceny.  In  Alabama  in  1872, 5  it  was  held  that  an  untaxed 
dog  was  not  a  subject  of  larceny.  So  also  in  Ohio  in 
1875, 6  and  in  North  Carolina  in  1879.7  Otherwise  as  to  a 
taxed  dog.  So  held,  in  case  of  a  charge  of  larceny.8 *  In 
a  taxation  case  in  1873, 9  Judge  Humphreys  remarked 
that  property  in  a  dog  grows  out  of  his  ascertained  use¬ 
fulness  to  man.  And  he  mentioned  the  saving  of  the 
life  of  William  of  Orange  in  1572,  by  his  keen-eared 
faithful  spaniel,  when  about  to  be  waylaid  in  his  tent 
by  the  Duke  of  Alva’s  assassins. 

In  England,  pheasants  hatched  and  reared  by  a  hen 
have  been  held  to  be  subject  of  larceny.10  So  also  pigeons 
in  a  cote,  even  where  they  can  get  out  and  enjoy  them¬ 
selves.11  An  indictment  for  stealing  a  turkey  need  not 

1  Blair  v.  Forehand,  100  Mass.  136  ;  Woolf  v.  Chalker,  31  Conn.  121. 

2  §  936.  8  State  v.  House,  65  N.  Car.  315. 

4  Norton  v.  Ladd,  5  N.  H.  203. 

*  Ward  v.  State,  48  Ala.  161. 

6  State  v.  Lymus,  26  Ohio  St.  400. 

7  State  v.  Holder,  81  N.  Car.  527. 

8  Harrington  v.  Miles,  1 1  Kan.  480. 

s  Mayor  of  Washington  v.  Meigs,  1  McArthur,  53. 

la  Reg.  v.  Shickle,  L.  R.,  1  Crown  Cas.  Res.  158. 

11  Reg.  v.  Cheafor,  5  Cox,  Crim.  Cas.  367. 
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negative  the  presumption  that  it  was  wild.1  Rescission 
of  sale  of  an  animal  for  mistake  will  be  considered 
further  on.2 

§  973.  Fur-bearing  Animals—  Mink—  Seals— Foxes  —  Deer — 
Bees. 

In  a  New  Hampshire  case  in  1873, 3  it  was  held  that 
the  statute  prohibiting  destruction  of  mink  and  certain 
other  fur-bearing  animals  does  not  apply  to  a  destruc¬ 
tion  in  exercise  of  one’s  constitutional  right  to  protect  his 
goslings  or  other  property. 

In  the  argument  before  the  Behring  Sea  Commission 
at  Paris,  Mr.  Coudert  contended  that  the  United  States 
raises  seals  in  Alaska  as  Great  Britain  raises  sheep  in 
Australia,  and  has  the  same  right  to  shear  them,  put 
collars  on  them  if  necessary,  and  protect  them  wherever 
found.  They  are  no  longer  ferae  naturae. 

As  to  foxes,  nothing  short  of  capture  is  a  reclamation.4 
So  also  as  to  deer,  though  wounded.5  So  also  the  mere 
finding  of  a  “  bee-tree  ”on  another’s  land,  though  mark¬ 
ing  thereon  the  finder’s  initials.6 

In  a  Rhode  Island  case  in  1885, 7  it  appeared  that  A., 
without  B.’s  permission,  put  upon  a  tree  on  B.’s  land  an 
empty  box  for  bees  to  hive  in.  After  two  years,  C.  took 
down  the  box,  took  out  a  swarm  of  bees,  and  replaced  it. 
Held,  that  A.  could  not  on  demand  maintain  trover 
against  C.  for  the  bees  and  honey. 

§  974.  Oysters— Whales. 

As  to  property  rights  in  oysters,  whether  in  law, 

1  State  v.  Turner,  66  N.  Car.  618.  See  also  a  tm  key  casein  the 
Hawaiian  Supreme  Court  in  1881,  Rex.  v.  Mann,  23  Alb.  L.  J.  444,  where 
also  are  collated  many  English  and  American  cases  of  larceny  of 
animals. 

2  See  Sherwood  v.  Walker,  §  1457. 

3  Aldrich  v.  Wright,  53  N.  H.  398.  See  Judge  Doe’s  Review  of 
authorities,  p.  399  to  p.  423. 

4  Pierson  v.  Post,  3  Caines,  175. 

5  Buster  v.  Newkirk.  20  Johns.  75. 

6  Gillet  v.  Mason,  7  Johns.  16. 

7  Rexroth  v.  Coon,  15  R.  I.  35. 
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they,  not  having  locomotion,  are  a  sort  of  inanimate 
things,  or  are  a  fish,  the  decisions  are  not  entirely  har¬ 
monious.1 

As  to  whales,  it  seems  that  the  whaler  who  kills  one 
and  takes  possession,  is  entitled  to  the  ownership,  even 
though  it  has  got  adrift  from  the  “waif,”  anchor  or  coil.2 
So  also,  where  the  harpoon  remains  in  the  whale,  though 
the  line  gets  detached  in  the  boat.3  So  also  under  Cape 
Cod  custom,  when  a  whale  is  killed  by  a  bomb-lance, 
though  sunken.4 

§  975.  Carrier  Pigeons— Trespassing  Hens  and  Turkeys. 

One  over  whose  premises  another’s  carrier  pigeon  is 
flying,  has  no  right  to  shoot  it.5  It  seems  that  if  A.’s  cat 
catches  B.’s  carrier  pigeon  on  C.’s  premises  and  kills  it,  B. 
has  no  remedy.6  An  owner  of  a  crop  has  no  right  to  kill 
turkeys  trespassing  thereon.7 

A  litigation  turning  on  the  question  of  reclamation 
of  a  wild  turkey  has  already  been  considered.8 

In  a  Massachusetts  case  in  1871, 9 10  it  was  held  that  one 
on  whose  close  hens  are  trespassing  has  no  right  to  kill 
them,  although  in  consequence  of  former  like  trespasses, 
he  has  asked  their  owner  to  shut  them  up  and  threatened 
to  kill  them  if  he  should  not  do  so. 

“  Ferce  natural,  hens  some  scornful  call, 

But  law’s  broad  aegis  doth  protect  them  all, 

So  shall  respected  be  all  things  alive  ; 

And  everywhere  let  litigation  thrive.”  m 

1  Compare  Caswell  v.  Johnson,  58  Me.  164 ;  Fleet  v.  Hegemen,  14 
Wend.  42  ;  State  v.  Taylor,  27  N.  J.  L.  (3  Dutch.)  117. 

2  Bartlett  v.  Budd,  1  Lowell,  223. 

3  Swift  v.  Gifford,  2  Lowell,  110. 

4  Ghen  v.  Rich,  8  Fed.  Rep.  159. 

5  Anon.,  L.  T.,  May  28th,  1881. 

6  Webb  v.  McFeat,  22  Journ.  of  Jur.  669. 

7  Reis  v.  Stratton,  23  Ill.  App.  314. 

8  Draper  v.  Rice,  ante,  §  376. 

9  Clark  v.  Keliher,  107  Mass.  406. 

10  See  Austin  A.  Martin's  rhymed  report  of  the  above  case,  1  Gr. 
Bag,  292. 
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In  a  Birmingham  (Eng.)  case,1  a  little  girl  attacked 
and  pecked  by  a  savage  cockfowl,  recovered  of  its  owner 
£1  compensation  and  16s.  surgeon’s  expenses. 

§  976.  Decoy  Birds— Lions— Monkeys. 

In  England,  it  lias  been  held  that  a  linnet  used  as  a 
decoy  is  a  domestic  animal. 

In  a  case  in  the  English  Court  of  Appeal  in  1894, 2  it 
was  held  that  a  lion,  though  on  exhibition,  is  not  a 
domestic  animal  within  the  statute.  (There  seems  to  be 
no  test  case  yet  as  to  John  Bull’s  Unicorn.)  Is  the  Bird 
o’  Freedom  “  domestic  ”  ?  See  “  8th  Wisconsin.”  Hands 
off  from  ‘  ‘  Old  Abe  !  ” 

A  leading  case  upon  the  point  that  the  gist  of  an  ac¬ 
tion  to  recover  for  injury  by  an  animal  is  the  keeping  of 
the  animal  after  knowledge  of  its  mischievous  propen¬ 
sities,  was  an  English  suit  in  1846. 3  Judge  Denman 
deemed  rigorously  liable  the  owner  of  a  monkey  that 
bit  a  woman  ;  even  if  it  had  broken  loose,  it  would  not 
go  back  to  the  category  of  excusable  ferae  naturae.  An 
obvious  corollary  is  deducible,  when  the  homogeneous 
male  of  the  species  known  as  “  the  tailless  ape  ”  wounds 
a  woman  ;  let  the  proprietor  be  disciplined  ! 

§  977.  Do  Brutes  hold  Court? 

Courts  and  trial  by  jury  are  said  to  be  held  by  the 
feathered  tribes.  There  are  sparrow  courts,  stork  courts 
and  crow  courts.  In  Germany,  some  one  introduced 
into  a  stork’s  nest  an  egg  of  another  species  of  bird. 
Some  time  after  it  was  hatched,  there  was  a  great 
assemblage  of  storks  in  the  vicinity,  and  they  were 
harangued  by  the  jealous  male.  Then  followed  a  general 
clamor,  during  which  the  female  upon  the  nest,  by  a 
plaintive  note,  and  a  peculiar  shrinking,  exhibited  signs 

1  Walford  v.  Mathews,  Ir.  L.  T.  1878. 

2  Anon.,  6  Gr.  Bag,  346. 

3  May  v.  Burdett,  9  A.  &  E.  N.  S.  (Q.  B.  R.)  101.  Hereon  is  a  valu¬ 
able  note  in  Melville  M.  Bigelow’s  excellent  work  on  “  Leading  Cases  on 
the  Law  of  Torts,”  487-505. 
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of  terror.  Slie  was  soon  assaulted  by  two  sheriff  storks 
and  executed.  Dr.  Edmonson  tells  that  in  the  Shetland 
islands,  crows  of  the  hooded  species  hold  large  convoca¬ 
tions  at  regular  intervals.  The  prisoner — or  prisoners — 
are  arraigned,  but  almost  before  the  complainant  or 
judge  has  called  upon  the  culprit  to  plead,  the  whole 
jury  fall  upon  him  and  kill  him  amid  loud  caws.  The 
cause  of  action  seems  undiscoverable  by  any  human  ken. 
Probably— like  misdemeanors  of  a  certain  other  biped — 
it  may  have  been  some  want  of  circumspection  ;  e.  g., 
flirtation  to  the  neglect  of  sentinel  duty. 

§  977a.  An  Ohio  Safety  Vault. 

A  Cleveland  correspondent  of  the  Chicago  Inter- 
Ocean  tells,  that,  before  Judge  Stone,  in  the  Common 
Pleas  Court,  William  Fulton  is  suing  for  divorce  from 
his  second  wife,  Rebecca.  He  owns  a  farm  in  Independ¬ 
ence  Township,  worth  $30,000.  He  has  been  married  to 
her  three  years  ;  all  of  which  period,  except  a  honey¬ 
moon  of  three  months,  he  avers  Rebecca  has  made  him 
jump  around  lively.  She  responded  with  a  cross  petition, 
but  this  was  dismissed,  and  she  is  now  contending  for 
alimony.  Her  attorney  has  elicited  a  “bull”  story. 

“  Didn’t  you  keep  a  ferocious  bull  to  scare  your  wife 
with  ?  ” 

‘  ‘  I  kept  a  bull,  but  I  had  to.  I  could  not  sell  him  : 
he  was  cross.  But  I  never  thought  of  using  him  to 
scare  my  wife.” 

“  What  did  you  keep  him  for  ?  ” 

“  Well,  I  used  him  as  a  sort  of  bank— or,  rather,  I 
made  him  guardian  of  my  private  papers.  Nothing  was 
safe  about  the  house,  and  I  couldn’t  keep  a  thing  from 
my  wife.  All  my  personal  papers  I  tied  up  and  put 
them  in  the  bull’s  manger,  a  little  above  his  head.  They 
were  pretty  secure  there,  for  no  one  except  myself  could 
safely  go  near  the  animal.  Mrs.  Fulton  threatened  to 
burn  the  house,  and  I  insured  it,  and  put  the  policy  also 
in  the  bull’s  care.  He  was  a  pretty  handy  bull.” 
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§  978.  Private  Copy  right  —  Chesterfield  Letters  —  Burns’  — 
Sparks’  Washington. 

An  English  private-copyright  case  in  1774  1  was  a 
suit  by  the  executors  of  Lord  Chesterfield  to  restrain  the 
widow  of  his  son  from  publishing  the  celebrated  letters 
on  deportment.  Chesterfield  had  himself  given  the  de¬ 
fendant  the  letters,  but  it  did  not  appear  that  they  were 
intended  for  publication.  The  court  adjudged  their 
publication  to  be  —  like  the  son  to  whom  they  were 
addressed — an  illegitimate  issue. 

A  Scotch  Session  Court  interdicted  publication  of 
manuscript  letters  of  the  poet  Burns.2  See  also  the  case 
of  the  letters  in  Sparks’  Life  of  Washington  in  1841. 3 

§  979.  Woolsey-Crowell  Letter  — Judge  Duer  on  Recipient’s 
Rights. 

An  American  case  on  this  matter  of  control  of  private 
letters — perhaps  more  prominent  than  leading — came  up 
in  the  Xew  York  City  Superior  Court  in  1855. 4  Judd, 
editor  of  the  Xew  York  Weekly  Chronicle,  claimed  the 
right  to  publish  a  letter  Woolsey  had  written  to  Crowell 
of  St.  Louis,  on  the  ground  that  it  would  fix  on  Woolsey 
and  Crowell  the  imputation  of  being  the  instigators  of 
certain  anonymous  and  abusive  publications  relative  to 
the  American  Bible  Union. 

1  Thompson  v.  Stanhope,  Ambler,  737. 

2  See  Cadell  v.  Stewart,  1  Bell  Com.  116  n. 

3  Folsom  v.  Marsh,  2  Story  R.  100.  See  also  2  Story  Eq.  Jur.  (13th 
ed.)  249.  As  to  Mulligan’s  retention  of  J.  G.  Blaine’s  letters,  see  E.  S. 
Drone’s  article,  13  Alb.  L.  J.  411. 

4  Woolsey  v.  Judd,  4  Duer,  379. 
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The  injunction  was  sustained.  Judge  Duer,  in  an 
opinion  25  pages  long,  declared  the  law  to  be  well 
established  :  Firstly,  that  a  writer  of  letters,  whether  it 
be  a  literary  composition,  or  a  familiar  note,  or  a  letter 
of  business,  possesses  the  sole  and  exclusive  right  of 
publishing  it,  and  that  without  its  writer’s  consent,  it 
cannot  lawfully  he  published,  either  by  the  person  to 
whom  it  is  addressed  or  by  any  other.  Secondly,  that 
the  receiver  of  a  letter  may,  however,  justify  its  publica¬ 
tion,  when  shown  to  be  necessary  for  vindication  of  his 
own  conduct  against  unjust  imputation.  Thirdly,  that 
if  the  receiver  attempts  to  publish  any  part  of  the  letter 
against  the  writer’s  wishes  and  upon  an  occasion  not 
justifiable,  a  court  of  equity  will  enjoin  it,  as  a  breach 
of  the  writer’s  exclusive  right  of  property.  Fourthly, 
that  as  against  the  stranger  who  has  unlawfully  pos¬ 
sessed  himself  of  a  copy  of  a  letter,  the  right  of  injunc¬ 
tion  is  absolute  ;  this,  be  his  or  her  purpose  or  excuse 
whatever  it  may. 

§  980.  Theatrical  Manuscript. 

The  principle  has  been  extended  to  theatrical  manu¬ 
script,  as  in  the  controversy  over  the  play,  “  Diplo¬ 
macy,”  1  and  that  over  the  drama  entitled  “  Play,” 2  and 
that  over  “M’Liss.”3  The  copyright  of  a  play  like 
“The  Octoroon  ”  or  “The  Colleen  Bawn,”  may  be  in¬ 
fringed,  though  it  be  not  followed  verbatim. 4  One’s 
representation  of  his  play  upon  the  stage  does  not  affect 
his  claim  to  copyright.6 

§  981.  Reproducing  from  Memory— Modifying. 

One  may  be  enjoined  against  committing  to  writing 
from  memory  of  a  dramatic  representation  for  the  pur¬ 
pose  of  public  reproduction.6 

1  French  v.  Maguire,  55  How.  Pr.  471. 

2  Palmer  v.  De  Witt,  47  N.  Y.  532. 

3  Widmer  v.  Greene,  56  How.  Pr.  91. 

4  Boucicault  v.  Wood  (1867),  3  Fed.  Cas.  988. 

5  Boucicault  v.  Fox  (1862),  5  Blatch.  87  ;  3  Fed.  Cas.  977. 

6  Tompkins  v.  Halleck  (1882),  133  Mass.  32. 
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The  London  News  in  1880  stated  that  Genevieve 
Ward  bought  of  Merrivale  and  Grove  the  privilege  of 
acting  for  a  term  of  years  their  play  “Forget  Me  Not.” 
In  putting  it  on  the  stage,  she  omitted  one  of  the  char¬ 
acters.  To  restrain  this,  they  applied  for  an  injunction, 
but  Lord  Chief  Justice  Coleridge  refused  the  applica¬ 
tion. 

§  982.  Opera  Score — “  Proprietor  ”  Plural. 

As  to  international  copyright  in  unpublished  opera  in 
score,  see  the  case  in  1879,  of  Offenbach’s  “  Vert-Vert.”  1 
As  to  comic  opera  copyright,  see  the  “  Pinafore”  case  in 
1879. 2  As  to  copyright  in  lyric  music,  see  a  case  in 
1879,  concerning  “  Kathleen  Mavourneen”  and  “  Dermot 
Astore.” 3 

In  an  English  case  in  1879  4  it  was  held  that  in  the 
copyright  act  the  words,  ‘  ‘  without  the  consent  in  writ¬ 
ing  of  the  author  or  proprietor,”  meant  “  authors  or 
proprietors  ”  when  there  are  more  than  one  ;  and  that 
the  part  owner  of  a  dramatic  entertainment  —  e.  g.,  a 
comic  opera — cannot  grant  a  license  for  its  representa¬ 
tion  without  consent  of  all  the  others. 

§  983.  Book  Matter  —  Detroit  History — Gazetteer  of  Eng¬ 
land. 

In  a  Michigan  Federal  court  case  in  1SSS,,5  it  appeared 
that  Farmer  had  written  and  published  a  History  of 
Detroit  and  Michigan  of  over  1,000  pages,  which  he  sold 
at  $10  per  copy.  Elstner  got  up  a  pamphlet  for  advertis¬ 
ing  purposes  entitled  “The  Industries  of  Detroit,”  which 
he  sold  at  forty  cents.  Of  its  270  pages,  200  consisted  of 
advertisements  ;  the  remaining  seventy  were  descriptive 
and  statistical.  But  of  these  there  wTere  eleven  pages 
entitled  “Detroit’s  Early  History,”  that  were  pirated 
almost  literally  from  Farmer’s  book.  Against  these 

1  Fairlie  v.  Boosey.  L.  R.,  4  Ap.  Cas.  H.  L.  711. 

2  Gilbert  v.  Comedy  Opera  Co.,  L.  R.,  16  Ch.  Div.  594. 

3  Ex p.  Hutchins,  L.  R.,  4  Q.  B.  D.  90. 

4  Powell  v.  Head,  L.  R.,  12  Ch.  Div.  686. 

6  Farmer  v.  Elstner,  33  Fed.  Rep.  494. 
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eleven  pages,  the  court  granted  Farmer  an  injunction  ; 
although  it  did  not  clearly  appear  that  his  sales  had 
been  thereby  diminished. 

Compare  the  English  case  in  1839  of  “  Gazetteer 
of  England  and  Wales,”  partially  pirated  from  “  The 
Topographical  Dictionary  of  England.”1 

§  984.  Croke’s  Reports. 

In  a  letter  to  the  New  York  Tribune  in  1875,  Charles 
Read  informed  us  of  a  copyright  litigation  of  special 
interest  to  the  legal  profession.  The  acts  13  and  14 
Charles  II.  prohibited  printing  any  book  without  con¬ 
sent  of  the  owner.  Streater  held  from  the  Crown  a  sole 
right  to  print  law  reports,  and  he  reprinted  Croke’s 
Reports.  Roper  sued  him  under  the  statute  ;  proving 
ownership  by  purchase  of  Croke’s  copyright  from 
Croke’s  executors.  Streater  pleaded  the  king’s  grant 
and  Roper  demurred.  The  full  Court  of  Common  Pleas 
decided  this  question  of  law  in  favor  of  the  plaintiff 
against  the  king, — judges  removable  at  the  will  of  the 
Sovereign,  and  more  inclined  to  stretch  a  point  for  him 
than  against  him. 

§  985.  Paige’s  Chancery  Reports — “Fourteen  Years.” 

Some  copyright  suits  have  owed  their  notoriety  chief¬ 
ly  to  the  protraction  of  the  litigation  ;  e.  g.,  one  in  a 
New  York  Federal  court  the  appeal  whereon  was  decided 
in  1871. 2  The  contract  as  to  Paige’s  Chancery  Reports 
was  entered  into  in  1828,  giving  Messi's.  Gould  &  Banks 
the  copyright  “to  them  and  their  heirs  and  assigns  for¬ 
ever.”  In  1831,  Congress  amended  the  copyright  law 
providing  for  an  extension  to  twenty-eight  years,  etc., 
with  a  clause,  “  or  if  dead,  then  to  such  widow  and  child 
or  children  for  the  further  term  of  fourteen  years.”  Mr. 
Paige  died  in  1868.  It  was  held  that  Messrs.  Gould  & 
Banks  held  the  full  right  of  property,  and  could  exercise 
it  during  the  fourteen  years. 

1  Lewis  v.  Fullarton,  2  Beavan,  6. 

2  Paige  v.  Banks,  13  Wall.  608. 


766 


LEADING  IN  LAW,  ETC. 


Chap.  XVI. 


§  986.  Head-notes— Citations. 

The  reporter  can  have  no  copyright  in  head-notes 
prepared  by  New  Hampshire  judges.1 

Publishing  a  verbatim  copy  of  citations  in  their  order 
in  foot-notes  to  a  manual  of  court  practice  may  be  an 
infringement  of  the  copyright.2 

§  987.  Birthday  Texts— Cypher  Telegraphy. 

In  an  English  case  in  1872, 3  the  publisher  of  “The 
Birthday  Scripture  Text-Book”  got  enjoined  “The 
Children’s  Birthday  Text-Book  ;  ”  Lord  Romilly  remark¬ 
ing  that  it  was  the  plaintiff’s  own  idea  to  have  a  text¬ 
book  associated  with  a  birthday,  and  adapted  to  religious 
sentiments. 

In  an  English  case  in  1884, 4  the  defendant  was  en¬ 
joined  from  publishing  for  private  distribution  a  com¬ 
bination  for  cypher  telegraphy  only  slightly  modified 
from  the  plaintiff’s  “Standard  Telegram  Code,”  consist¬ 
ing  of  about  100,000  words,  alphabetically  arranged  from 
eight  languages. 

§  988.  Second  Translation— Lectures — News — Pen-name. 

In  a  Federal  court  case  in  1853, 5  it  appeared  that  Mrs. 
StowTe  got  Dr.  Hutton  to  translate  into  German  her  copy¬ 
righted  book,  “  Uncle  Tom’s  Cabin.”  It  was  held  that  a 
subsequent  translation  (not  paraphrase)  by  Mr.  Thomas 
was  no  infringement  on  the  original  copyright. 

In  a  House  of  Lords  case  in  1887, 6  delivery  of  lectures 
in  a  class-room  by  a  professor  in  Glasgow  University, 
was  held  not  to  be  such  publication  as  would  preclude 
his  getting  enjoined  their  publication  by  another.7 

In  a  New  York  case  in  1876, 8  news  was  held  to  be 

1  Chase  v.  Sanborn  (1874),  4  Cliff.  306. 

2  Banks  v.  McDivitt  (1875),  13  Blatch.  163  ;  2  Fed.  Cas.  759. 

8  Mack  v.  Petter,  L.  R.,  14  Eq.  Cas.  431. 

4  Ager  v.  Peninsular  &  O.  S.  Nav.  Co.,  L.  R.,  26  Cli.  Div.  637. 

5  Stowe  v.  Thomas,  2  Wall.  Jr.  547. 

6  Caird  v.  Sirne,  L.  R.,  12  Ap.  Cas.  326. 

7  See  collation  from  London  Law  Times,  36  Alb.  L.  J.  258,  291. 

8Kiernan  v.  Manhattan  Quot.  Tel.  Co.,  50  How.  Pr.  194. 
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property,  and  its  transmission  by  telegraph  not  to  be 
publication,  hence  the  company  was  enjoined  from  dis¬ 
posing  of  Associated  Press  cablegrams. 

A  mere  pen-name— e.  g.,  “Mark  Twain  is  not  a 
subject  of  copyright.1 

§  989.  Book  Titles— Hagerstown  Almanack— Webster’s  Dic¬ 
tionary — Misrepresentations. 

In  a  Maryland  suit  in  1878, 2  the  proprietor  of  “  J.  G. 
Gruber’s  Hagerstown  Town  and  Country  Almanack  ” 
got  enjoined  the  title,  “T.  G.  Robertson’s  Hagerstown 
Almanack  ;  ”  the  size  of  page,  the  emblems,  etc,,  there¬ 
with  constituting  a  colorably  fraudulent  imitation. 

Ina  New  York  Federal  Court  case  in  1892, 3  Judge 
Shipman  said  :  “  The  plaintiffs  are  not  entitled  to  an  ex¬ 
clusive  use  of  the  name  ‘Webster’s  Dictionary’  upon 
copies  of  editions  the  copyrights  of  which  have  expired, 
for  the  name  is  not  a  trade-mark.  Mere  copies  of  the 
editions  of  1847  and  1859  can  be  reproduced  by  a  publisher 
over  his  own  name,  provided  he  makes  no  misrepresen¬ 
tations  to  induce  the  public  to  believe  that  it  is  another 
book.”  And  he  granted  an  injunction  against  an  adver¬ 
tisement  offering  free  to  Texas  Siftings  subscribers 
“Latest  edition.  Weight  nine  pounds.  Contains  1,615 
pages,  1,500  illustrations  and  10,000 new  words,”  and  say¬ 
ing  :  “Webster’s  Dictionary  has  heretofore  been  sold  for 
no  less  a  sum  than  $10.00  a  copy,  but,  owing  to  the  extra¬ 
ordinary  cheapness  of  paper,  and  wonderful  economy  in 
labor  connected  with  the  improvements  in  machinery, 
that  enables  publishers  to  print  ten  sheets  in  the  same 
time  and  at  the  same  cost  that  they  used  to  print  one,  we 
can  offer  this  great,”  etc.,  etc. 

§  990.  “Chatterbox” — “  Old  Sleuth” — “The  Grocer.” 

In  a  New  York  Federal  court  case  in  1886, 4  the  pro- 

1  Clemens  v.  Belford  (1883),  14  Fed.  Rep.  728. 

2  Robertson  v.  Berry,  50  Md.  591. 

8Merriam  v.  Texas  Siftings  Pub.  Co.,  49  Fed.  Rep.  944. 

4  Estes  v.  Leslie,  27  Fed.  Rep.  22. 
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prietor  of  the  “  Chatterbox”  publications  got  enjoined 
the  title  of  books  with  similar  binding  and  vignette, 
“  Frank  Leslie’s  Chatterbox.” 

In  a  book  copyright  case  in  a  New  York  Federal  court 
in  1890, 1 2  it  was  held  that  the  defendant’s  book  having  on 
its  cover  a  picture  of  “Old  Sleuth  the  Detective,”  did  not 
infringe  on  the  complainant’s  magazine  having  a  picture 
of  “Old  Sleuth.” 

In  New  York  in  1881, 2  the  publisher  of  a  paper,  “  The 
American  Grocer,”  was  held  entitled  to  restrain  publica¬ 
tion  of  “  The  Grocer,”  by  a  withdrawn  editor. 

§991.  Intended  Infringement  not  Injunctible — Royalties 
Reachable. 

Although  by  recording  title,  etc.,  one  has  taken  the 
initiatory  steps  of  copyrighting,  he  cannot  get  enjoined 
an  intended  infringing  publication.3 4 

As  to  the  rights  of  parties  to  royalties,  in  a  Massa¬ 
chusetts  case  in  1875, 4  it  was  held  that  an  author’s  judg¬ 
ment  creditor  may  maintain  against  his  publisher  a  bill 
to  reach  and  apply  a  royalty  due  on  the  copyright. 

§  992.  Serpentine  Dance — Black  Crook. 

A  novel  copyright  case  was  decided  in  the  Federal 
Circuit  Court  in  New  York  City  in  1892. 5  It  has  become 
somewhat  noted  as  the  Serpentine  Dance  Case.  This  de¬ 
cision  was,  that  a  stage  dance  illustrating  the  poetry  of 
motion  by  a  series  of  graceful  movements,*  combined  with 
an  attractive  arrangement  of  drapery,  lights  and  sha¬ 
dows,  but  telling  no  story,  portraying  no  character  and 
depicting  no  emotion,  is  not  a  “  dramatic  composition,” 
within  the  copyright  law.  The  copyright  matter  was  a 
description  of  three  tableaux,  each  over  200  words  long  ; 
the  first,  of  the  “  umbrella  movement,”  the  second,  of  the 
flower  movement,”  and  the  third,  of  the  “spider,”  or 

1  Munro  v.  Smith,  43  Fed.  Rep.  366. 

2  American  Grocer  Pub.  Co.  Ass.  v.  Grocer  Pub.  Co.,  35  Hun,  398. 

8  Centennial  Catalogue  Co.  v.  Porter  (1876),  5  Fed.  Cas.  356. 

4  Lord  v.  Bret  Harte,  118  Mass.  371. 

8  Marie  Louise  Fuller  against  Minnie  Rinwood  Bemis,  50  Fed.  Rep.  936. 
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transparent  movement.'’  Lest  this  he  incomprehensible 
to  the  unsophisticated,  a  quotation  is  here  made,  of  the 
first  half  of  “  Tableau  III.”  “  Stage  dark.  Music,  Light 
thrown  on  as  in  second  movement.  Dancer  seen  at 
centre.1  Dress  held  up  at  each  side.  Picture  for  a  mo¬ 
ment.  Lights  off.  Light  on  the  back  from  upper  right 
and  left  corners,  making  a  stream  of  light  across  stage 
at  hack.  Dancer  stands  directly  in  front  of  light,  throws 
dress  over  arms,  holding  them  high,  showing  figure  as 
in  a  spider’s  web.  Dance  to  right  and  back  to  left,  then 
to  center  in  front  of  light,  holding  dress  in  same  posi¬ 
tion.” 

In  a  case  of  the  Black  Rook  against  the  Black  Crook,2 
it  was  held  that  an  exhibition,  spectacle  or  scene  is  not 
‘  ‘  a  dramatic  composition  ”  within  the  copyright  law  of 
1856. 

§  993.  “Working  up  the  Expression” — “Details” — Oscar 
Wilde. 

Another  notable  copyright  case  was  a  suit  by  a  pho¬ 
tographer  in  1891, 3  to  enjoin  infringement  of  “  Photo¬ 
graph  No.  94,  of  Julia  Marlowe.”  This  decision  is,  that 
a  photographer’s  having  arranged  the  light  and  other 
details  for  a  photograph,  and  posed  the  subject  so  as  to 
produce  a  pleasing  picture,  will  sustain  a  copyright 
therefor.  In  this  case,  the  complainant  claimed,  as 
among  the  “details,”  that  he  “ worked  lip  the  expres¬ 
sion.”  In  another  suit  by  the  same  artist,4  the  principal 
“  detail  ”  in  the  photograph  of  Josie  Sadler  and  her  child 
was  the  pose  of  the  baby’s  finger  in  its  mouth.  In  this 
case,  Judge  Wheeler  cited  a  case5  of  infringement  of  a 
photograph  of  Oscar  Wilde.  The  Solicitors’  Journal  in 
1884  said  of  this  case  :  “  Since  Mr.  Oscar  Wilde’s  career 
on  the  other  side  of  the  Atlantic  terminated,  and  he 
returned  over  that  ‘  disappointing  ocean,’  the  Supreme 

1  Meaning  probably  the  middle  of  the  stage  or  platform. 

2  Martinetti  v.  Maguire,  1  Abb.  U.  S.  356. 

8  Falk  v.  Gast  Lith.  Co.,  48  Fed.  Rep.  262. 

4  Falk  v.  Brett  Lith.  Co.,  48  Fed.  Rep.  678. 

5  Burro w-Giles  Lith.  Co.  v.  Sarony,  111  U.  S.  53. 
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Court  of  the  United  States  has  been  exercised  with  a 
troublesome  and  important  case,  arising  from  desire  of 
the  transatlantic  artists  to  preserve  for  their  sorrowing 
countrymen  the  likeness  of  the  classic  form  they  have 
lost.”  “ 

§  994.  Picture  from  a  “Book.” 

One  making  a  plate  whence  a  picture  may  be  painted 
does  not,  by  selling  it  to  another,  infringe  the  copyright 
of  a  “  book  ”  wherein  such  picture  has  appeared.  So 
held,  as  to  reproducing  in  the  Illustrated  Times,  in  1882, 
the  picture,  “Getting  Married;  Keeping  House,”  that 
had  appeared  in  Harper’s  Weekly  in  1873. 1 2 * 

§  995.  Mosaic  of  “  The  Huguenot.” 

In  an  English  case  in  1879, 2  it  was  held  that  a  Berlin- 
wool  pattern  consisting  of  a  mosaic  built  up  of  small 
colored  squares  was  not  an  infringement  of  Millais’ 
picture,  “  The  Huguenot.”  Similarly  held  in  1S93,  as  to 
a  representation  by  living  persons,  with  a  background 
imitation  of  the  original.8 

§  996.  “  The  Christograph  ” — “  Biblioscope.” 

In  an  English  case  in  1883, 4  it  appeared  that  Winifred 
Cable  registered  a  copyright  of  “The  Christograph,  the 
Christian’s  Puzzle,”  consisting  of  a  card  enclosed  in  an 
envelope,  and  so  perforated  that  the  shadow  roughly 
imitated  the  well-known  picture,  “Ecce  Homo.”  There 
was  also  a  quotation  : 

“  Where’er  the  shade  of  this  shall  fall, 

On  princely  dome  or  cottage  hall, 

It  will  a  soft  resemblance  give 
Of  Him  who  died  that  all  may  live.” 

Held,  that  this  was  not  infringed  by  a  puzzle  precisely 
like  it  but  called  “  The  Biblioscope  or  Shadowgraph.” 

1  Harper  v.  Shopped  (1886),  26  Fed.  Rep.  519. 

2  Dicks  v.  Brooks,  L.  R.,  15  Ch.  Div.  22. 

■3  Hanfstanegl  v.  Empire  Theatre  Co.,  6  Gr.  Bag,  250 

4  Cable  v.  Marks,  47  L.  T.  Rep.  N.  S.  432. 
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§  997.  Right  of  Privacy — Victoria’s  Etchings. 

Prince  Albert,  in  1848,  obtained  an  injunction  against 
reproducing  and  publishing  certain  etchings  that  he  and 
Queen  Victoria  had  made  for  their  own  pleasure.1 

§  998.  Kodaking  against  Consent— -Not  in  “Good  Form  ”  to 
Filch  Marion’s. 

Is  there  any  remedy  against  one’s  kodaking  you  with¬ 
out  your  consent  ?  In  the  words  of  Judge  Cooley,  you 
have  a  right  “to  be  let  alone.”2  The  New  York  Su¬ 
preme  Court,  in  1S90,  granted  Marion  Manolaan  injunc¬ 
tion  against  Stevens  and  Myers’  using  pictures  they  had 
surreptitiously  taken  of  her  in  tights  by  a  flash  light 
from  a  box  in  the  Broadway  Theater.3 

§  999.  Mrs.  Pollard’s  Privacy  Sacred— Miss  Van  Zandt’s 
“  Figger  ”  not  Waxable,  nor  Mrs.  Schuyler  Sculp- 
able. 

In  an  English  case  in  1888, 4  it  appeared  that  the  de¬ 
fendant  company  at  Rochester  put  in  its  window  a 
Christmas  card  containing  a  likeness  of  Mrs.  Alice  Morris 
Pollard,  taken  from  a  negative  made  in  an  ordinary 
private  business  transaction  with  her.  The  court  held  it 
to  be  a  breach  of  confidence,  and  granted  her  an  injunc¬ 
tion.  Miss  Van  Zandt  in  1887  got  enjoined  a  wax  figure 
of  herself  in  a  Chicago  museum.5 

In  a  New  York  case  in  1891, 6  it  appeared  that  the 
Woman’s  Memorial  Fund  Association  proposed  to  have 
sculptor  Hartley  execute  a  life-size  statue  of  the  late 
Mrs.  George  Schuyler  (born  Mary  M.  Hamilton),  to  be 
designated  “The  Typical  Philanthropist,”  and  to  exhibit 
it  at  the  Columbian  Exposition  in  1893.  Justice  O’Brien 
of  the  Supreme  Court  granted  to  her  relatives  aninjunc- 

1  Prince  Albert  v.  Strange,  2  De  Gex  &  Sm.  652.  Further  as  to 
privacy  rights,  see  Collation  from  Madras  L.  J.  in  6  Gr.  Bag,  498. 

2  Torts,  29.  See  an  excellent  article  by  Messrs.  Warren  and 
Brandeis,  on  “  The  Right  of  Privacy,”  4  Harv.  L.  Rev.  193. 

3  N.  Y.  Times,  June  21,  1890. 

4  Pollard  v.  Photo.  Co.,  L.  R.,  40  Ch.  Div.  345. 

5  35  Alb.  L.  J.  102. 

6  Schuyler  v.  Curtis,  40  N.  Y.  St.  Rep.  289. 
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tion  ;  declaring  that  a  person  to  whom  notoriety  is  dis¬ 
tasteful  does  not  surrender  her  character  as  a  private 
citizen  by  merely  engaging  in  private  works  of  philan¬ 
thropy. 

§  1000.  Badges— Signs. 

In  a  Massachusetts  case  in  1851, 1  it  appeared  that 
after  expiration  of  a  contract  between  Paran  Stevens,  a 
Boston  hotel  proprietor,  and  Billings,  a  master  hackman, 
as  to  conveyance  of  guests  from  and  to  railway  stations, 
Stevens  made  a  like  one  with  Marsh  ;  hut  Billings, 
though  forbidden  by  Stevens,  continued  to  use  the  badge- 
words,  “  Revere  House,”  on  his  coaches  and  drivers’  caps. 
It  was  held  that  Marsh,  without  proving  special  damage, 
could  maintain  against  Billings  an  action  for  fraud  in 
thus  trying  to  divert  passengers  from  Marsh’s  coaches. 

In  a  New  York  case  in  1S86,2  an  injunction  was  refused 
to  restrain  a  watchmaker’s  clerk,  who,  on  leaving  him, 
had  opened  a  jewelry  store  near  by,  from  putting  up  a 
sign  :  ££  A.  Horowitz,  late  with  J.  P.  Van  Wyck.” 

In  1890,  the  “International  Banking  Co.”  was  re¬ 
fused  an  injunction  prayed  against  circulars  of  the  “  In¬ 
ternational  Bank  of  Edward  Sanders  &  Co.”  3 

In  an  Ohio  case  in  18.82, 4  “  The  Original  Misfit  Cloth¬ 
ing  Parlor”  was  held  not  to  infringe  upon  the  sign, 
“ Misfit  Parlors.” 

§  1001.  Trade-marks— “Foolscap”— Water-mark. 

Trade-marks  are  not  without  historical  interest.  The 
trade  emblems  and  sign-boards  found  at  Herculaneum  and 
Pompeii  ai e  emulated  m  \ankeedom.  "Wm.  H.  Browne 
in  his  valuable  treatise  on  the  law  of  trade-marks,5  tells 
us,  as  to  the  name  “ Foolscap,”  that  “in  the  reign  of 
Charles  I.  all  English  paper  bore  in  water-marks  the 
royal  arms.  Cromwell’s  Parliament,  to  cast  indignity 

1  Marsh  w.  Billings,  7  Cush.  322. 

2  Van  Wyck  v.  Horowitz,  39  Hun,  287. 

8  Koehler  v..  Sanders.  122  N.  Y.  65. 

4  Cohn  v.  Kahn,  26  Alb.  L.  J.  342. 

5  Little,  Brown  &  Co. ,  Boston,  1885. 
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upon  the  memory  of  the  unhappy  monarch,  substituted 
the  fool's  cap  and  bells.  Although  in  the  course  of  events 
these  symbols  were  discontinued,  the  name  sticks.  A 
notable  instance  of  a  sort  of  water-mark  is  that  shown 
in  obligations  and  other  securities  issued  by  the  United 
States,  in  which  threads  of  various  colored  floss-silk  are 
distributed  through  the  paper  in  the  process  of  manufac¬ 
ture.  Such  threads  constitute  a  proprietary  mark  of  the 
Government ;  and  it  is  a  highly  penal  offense  for  any 
person  to  have  such  paper  in  his  control  or  possession.”1 

§  1002.  What  Available  for  a  Trade-mark. 

In  a  case  in  a  New  York  Federal  court  in  1877, 2  it  was 
held  that  a  party  could  not  claim  the  exclusive  use  of  a 
tin  pail  ornamented  with  a  geometrical  pattern,  and  used 
to  contain  paper  collars  sold  therewith.3 

The  figures  “  523  ”  with  a  wreath  and  an  eagle  are  a 
valid  trade-mark.4 

In  a  New  York  case  in  1874, 5  the  use  of  the  plaintiff’s 
street  number  was  protected  as  within  his  good-will  right. 

The  words  “Hand-grenade  Fire  Extinguisher”  are 
merely  descriptive,  and  not  a  valid  trade-mark.6 

§  1003.  Who  may  not  Adopt  Same  Name  “  Christy’s  Min¬ 
strels  ” — “  Day.” 

In  a  New  York  case  in  1856, 7  it  appeared  that  in  1842 
the  plaintiff  organized  a  negro  minstrelsy  band,  and 
named  it  “  Christy’s  Minstrels.”  In  1854,  he  went  to 
California,  and  in  his  absence,  Murphy  and  others  of  his 
employes  assumed  the  title.  He  obtained  an  injunction. 
Quoth  Judge  Clerke  in  granting  it  :  “It  may  be  as  nec¬ 
essary  to  laugh  as  to  eat ;  and  I  am  persuaded,  if  people 

1  U.  S.  Rev.  Stat.  §  5430. 

2  Harrington  v.  Libby,  14  Blatchf.  128  ;  11  Fed.  Cas.  605. 

3  Citing  the  Cutter  whisky-barrel  case,  Moorman  v.  Hoge,  2  Sawyer, 
78  ;  17  Fed.  Cas.  715. 

4  Lawrence  Manuf.  Co.  v.  Lowell  Hosiery  Mills  (1880),  129  Mass.  325. 

6  Glen  &  Hall  Man.  Co.  v.  Hall.  61  N.  Y.  226.  See  in  the  opinion 
collation  of  cases  on  good-will. 

e  Re  Harden  Star  Hand  Gr.  F.  Ext.  Co.  (1886),  54  L.  T.  Rep.  N.  S.  834. 

7  Christy  v.  Murphy,  12  How.  Pr.  77. 
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would  eat  less  and  laugh  more,  that  their  moral  as  well 
as  physical  well-being  would  be  materially  improved. 
The  gravest  of  poets  sings  : — 

‘ 1  ‘  The  love  of  pleasure  is  man’s  eldest  born ; 

Wisdom,  her  younger  sister,  though  more  grave, 

Was  meant  to  minister,  and  not  to  mar 

Imperial  pleasure,  queen  of  human  hearts.’  ” 

In  an  English  case  in  lSIS/it  appeared  that  at  97 
High  Holborn,  Day  &  Martin  had  long  had  a  blacking 
manufactory.  Another  Day  got  another  Martin  to  con¬ 
sent  to  the  use  of  his  name  ;  and  a  fresh  Day  &  Martin 
dawned  upon  the  commercial  world  at  90|  Holborn  Hill, 
using  bottles  and  labels  very  similar  to  those  of  the  other 
Day  &  Martin.  But  there  came  an  eclipse  upon  the  new 
Day  ;  he  was  enjoined  from  trying  to  eclipse  the  old  one, 
and  the  o’er  bright  Day  ended — where  his  blacking  busi¬ 
ness  began — in  darkness. 

§  1004.  On  the  Fringe. 

In  determining  just  what  is  an  infringing  label,  the 
question  usually  turns  upon  the  extent  of  the  tendency 
to  deceive  buyers.  As  Irving  Browne  has  pleasantly 
rhymed  it  : 2 — - 

“  .  .  .  The  resemblance  need  not  be  exact ; 

It  is  sufficient  if  in  fact 
It  leads  unto  the  false  surmise, 

In  purchasing  of  merchandise, 

That  one  is  buying  goods  of  Doe 
When  they  are  really  goods  of  Roe. 

Ail  Indian's  head  with  ring  in  ear, 

Too  closely  like  a  nigger’s  shows, 

Though  on  the  latter  there  appear 
Dependent  rings  in  ear  and  nose.8 
But  lie’s  a  stupid  man  who  can’t 
A  lion  from  a  unicorn  4 
Or  lion  from  an  elephant  5 

Distinguish  by  the  tusk  and  horn. 

1  Croft  v.  Day.  7  Beavan,  84.  2  3  Gr.  Bag,  513. 

8  Leidersdorf  v.  Flint  (1880),  50  Wis.  401. 

4  Darling  v.  Barsalou  (1880),  4  Can.  Legal  N.  37. 

6  Henderson  v.  Jorp,  Lloyd,  Tr.  54. 
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Saint  George  a-spearing  of  the  dragon 
May  be  detected  at  a  glance 
From  Amazon  without  a  rag  on, 

A-sticking  scorpion  with  a  lance.1 
A  terrier  is  surely  not 
A  bull-dog  apt  to  be  conceived,2 
But  pointer  at  a  porridge-pot 
For  one  at  point  has  been  received.3 4 
A  bee-hive  is  too  much  like  bell;  * 

But  pick-ax  on  a  whisky  label 
A  sober  purchaser  to  tell 

From  anchor  ought  to  be  quite  able.5 
A  pyramid  with  color  red 

T\  ith  Spanish  shield  placed  upside  down6 
Is  not  confused;  not  so,  ’tis  said, 

Of  anchor  and  the  same  with  crown;  7 
The  sun  on  polish  may  arise 
Unrivaled  by  the  orb  of  night;  8 
And  stars,  although  of  different  size, 

Shall  not  obscure  the  first  one's  light.9 

§  1005.  Dissenting  without  Dissembling  as  to  Resembling— 
“  Pain-Killer.” 

Sometimes  an  action  for  alleged  infringement  of  a 
trade-mark  lias  an  interest  other  than  that  of  comparison 
of  labels.  In  a  Rhode  Island  case  in  1850, 10  it  was  held 
that  the  use  of  the  words  “  Pain-Killer  ”  was  an  infringe¬ 
ment,  although  the  Perry  devices  were  on  a  light  ground, 
and  the  words  on  the  defendant’s  label,  “  J.  A.  Perry’s 
Vegetable  Pain-Killer,”  were  on  a  dark  ground.  Chief 
Justice  R.  W.  Greene’s  opinion  therein  covers  only  a 
page,  and  the  pith  is  put  in  these  closing  lines  :  “The 
whole  question  in  the  case  is,  whether  the  defendant’s 

1  Myers  v.  Theller  (1889),  38  Fed.  Rep.  607. 

2  Read  v.  Richardson  (1881),  45  N.  T.  Rep.  N.  S.  54. 

8  Browne,  Hum.  P.  L.  363. 

4  Ibid. 

6  M’Cartney  v.  Garnhart  (1870),  45  Mo.  593. 

6  Bass  v.  Dawber  (1869),  19  L.  T.  Rep.  N.  S.  626. 

7  Edelsten  v.  Edelsten  (1863),  1  De  Gex,  J.  &  S.  185. 

8  Morse  v.  Worrell  (1875),  9  Am.  L.  Rev.  368. 

9Dixson  v.  Jackson,  2  Sc.  L.  Rep.  188. 

i°  Perry  Davis  v.  George  Kendall,  2  R.  I.  566. 
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label  is  liable  to  deceive  the  public,  and  to  lead  them  to 
suppose  they  are  purchasing  an  article  manufactured  by 
the  plaintiff  instead  of  the  defendant.  The  agreed  state¬ 
ment  of  facts  does  not  find  that  the  defendant’s  label  has 
deceived  any  one,  and  I  do  not  think  it  will  do  so.  But 
my  associates  think  otherwise,  and  judgment  must  there¬ 
fore  be  returned  for  the  plaintiff.”  To  this  a  New 
Zealand  court  in  1879  said  Amen  ! 1 

§  1006.  Colors  and  Judges  “  not  unanimous.” 

In  a  California  case  in  1868, 2  the  judges  were  not 
unanimous  as  to  whether  the  rival  label  of  a  ‘‘  washing- 
powder”  was  an  infringment  of  the  plaintiff’s  trade¬ 
mark.  But  they  had  their  fun.  A  small  fraction  of 
Judge  Sanderson’s  description  of  the  plaintiff's  label  runs 
thus  :  “To  the  left  of  the  washerwomen  stands  a  lady 
in  yellow  bonnet,  red  dress,  green  Congress  gaiters,  and 
hoops  of  ample  circumference  ;  upon  her  left  arm  is 
suspended  a  yellow  basket  ;  and  in  her  left  hand,  which 
is  encased  in  a  red  glove,  is  held  a  red  parasol ;  while  the 
right  hand,  which  is  encased  in  a  green  glove,  is  grace¬ 
fully  extended  towards  the  nearest  washerwoman  in  an 
attitude  of  earnest  entreaty.  In  the  immediate  fore¬ 
ground  is  a  yellow  and  green  clothes  basket  of  dirty  linen 
and  a  yellow  and  green  soap  packing  box,  upon  which 
are  printed  in  small  capitals  the  words,  ‘  Standard  Co.’s 
Soap.’  Each  washtub  is  supported  by  a  four-legged 
stool ;  some  of  the  legs  being  yellow,  some  red,  some 
green,  and  some  all  three.” 

§  1007.  “  J.  H.  Faber”  Pencil— “  303  ”  Pen— “  Caution.” 

In  a  New  York  case  in  1867, 3  it  appeared  that  both 
parties  were  manufacturers  of  lead  pencils  in  Germany. 
The  plaintiff  had  long  manufactured  a  pencil  stamped 
“A.  W.  Faber.”  The  Supreme  Court  refused  to  restrain 
the  defendant  and  his  American  agents  from  selling  a 
pencil  stamped  “  J.  H.  Faber.”  In  a  New  York  case  in 

1  Davis  v.  Wildkins,  4  N.  Z.  Jur.  35. 

2  Falkinburg  v.  Lucy.  35  Cal.  52-84. 

3  John  L.  Faber  v.  John  H.  Faber,  3  Abb.  Pr.  N.  S.  115. 
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Iter,1  it  appeared  that  the  plaintiff  had,  since  1825,  in 
England,  made  and  sold  a  steel  pen  stamped  along  the 
middle,  Joseph  Gillott,  Extra  Fine,”  and  across  it,  the 
number  “  303."  These  were  also  on  the  boxes.  The 
defendant,  in  New  J ersey,  afterwards  manufactured  a 
pen  identical  therewith  in  shape,  size,  color  and  flexibil¬ 
ity,  and  so  stamped,  except  in  place  of  “Joseph  Gillott  ” 
was  “Esterbrook  &  Co.”  So  also  as  to  the  defendant’s 
boxes.  The  Supreme  Court  enjoined  the  defendants 
against  using  the  “303.”  Judge  Ingraham  dissented; 
the  plaintiff  having  conceded  by  a  printed  “Caution” 
upon  his  labels  that  he  knew  dealers  were  using  the 
“303,”  and  this  implied  acquiescence. 

§  1008.  “A.  Golsh”  Matches— “  Cellonite.” 

In  a  New  Y ork  case  in  1848, 2  it  appeared  that  Partridge 
bought  Golsh  s  match- factory,  and  continued  to  use  the 
labels  bearing  the  name  “  A.  Golsh  ”  over  a  bee-hive. 
Golsh  had  taught  Backes  the  compounding  and  ingre¬ 
dients,  and  Backes  remained  a  while  in  Partridge’s  ’ 
service.  He  then  went  into  business  with  Menck,  and  they 
used  a  label  bearing  Backes’  name,  with  the  addition  “  late 
chemist  for  A.  Golsh,”  over  a  bee- hive.  But  the  smaller 
lettered  words  of  the  two  labels  were  so  dissimilar  that 
the  Court  of  Appeals  refused  an  injunction. 

In  1887,  in  a  New  Jersey  Federal  court  case,3  the 
“  Celluloid  Manufacturing  Company  ”  got  the  “  Cellonite 
Manufacturing  Company  ”  enjoined  from  using  the  lat¬ 
ter  name. 

§  1009.  Harmonicas— “  Singer  System.” 

In  1892,  an  agent  was  enjoined  from  selling  harmon¬ 
icas  having,  besides  the  name  of  the  maker,  Leiterd,  the 
words,  “  Nach  Improved  Hohner.”4 

In  an  English  case  in  1880, 5  it  appeared  that  the 

1  Gillott  v.  Esterbrook.  47  Barb.  455. 

2  Partridge  v.  Menck,  How.  Ct.  App.  Cas.  547 
8  32  Fed.  Rep.  94. 

4  Hohner  v.  Gratz,  52  Fed.  Rep.  871 . 

5  Singer  Mfg.  Co.  v.  Loog,  18  Ch.  Div.  395  ;  48  L.  T.  N.  S.  3. 
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English  agent  of  a  Berlin  manufacturer  of  sewing 
machines  issued  circulars  upon  “  our  Singer  system  ”  of 
machines.  Held,  that  an  injunction  was  properly  refused  ; 
the  public  would  not  be  misled.  Otherwise  as  to  a  label, 
“  Singer  Machine.” 

§  1010.  “  Six  Cord,  40  ' “  G.  &  F.”— “  Star  ’’—Corset— Hose. 

In  1892,  the  proprietors  of  “  J.  &  P.  Coats’  Best  Six 
Cord”  “40”  thread  were  refused  an  injunction  prayed 
against  a  spool-label  “Merrick  Thread  Co.  Best  Six 
Cord”  “  40. In  1891,  proprietors  of  a  trade-markon 
velvet  ribbon,  “  G.  F.,”  got  enjoined  a  label,  “G.  &  F.”  ; 
the  ampersand  being  small  enough  to  deceive.1 2  In  1892, 
the  proprietors  of  a  trade-mark  “Star  Shirts  ”  with  a 
red,  six-pointed  star,  got  enjoined  a  label  “  Star  Goods,” 
with  a  darker,  five-pointed  star  and  crescent.3  Also  a  label 
“Lone  Star.”4  In  an  Illinois  case  in  1886, 5  the  court 
refused  to  enjoin  against  the  use  of  the  trade-mark 
“Schilling's  Health-preserving  Corset,”  the  labels  not 
being  greatly  similar  to  the  plaintiff’s  “Ball’s  Health¬ 
preserving  Corset.”  In  1890,  the  proprietor  of  a  label 
picturing  a  stocking  with  words  “Warren  Hose-sup¬ 
porter”  got  enjoined  a  like  picture  with  words  “  War¬ 
ranted  Hose-supporter.” 6 

§1011.  Tobahca  Fuma  Porca— “  Golden  ”  Falsehood— (Im) 
“  Peach  “  Muller.” 

In  a  Maryland  case  in  1887, 7  the  defendant  was  en¬ 
joined  against  using  the  words  “Golden  Crown  ”  upon 
his  plug  twist  chewing  tobacco,  lest  it  might  deceive 
some  would-be  buyer  of  the  plaintiff’s  “  Golden  Chain.” 

In  1891,  the  proprietors  of  a  label  “  Smoke  and  Chew 

1  See  diagram,  149  U.  S.  586.  Coats  v.  Merrick  Thread  Co.,  149 
U.  S.  562. 

2  Giron  v.  Gartner.  47  Fed.  Rep.  467. 

8  Hutchinson  v.  Blumberg,  51  Fed.  Rep.  829. 

4  Same  v.  Covert,  Id.  832. 

5  Ball  v.  Siegel,  116  Ill.  137. 

6  Frost  v.  Rindskopf,  42  Fed.  Rep.  408. 

7  Parlett  v.  Guggenlieimer,  67  Md.  542. 
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Sweet  Lotus,”  got  enjoined  a  label  in  similar  colors, 
‘  Smoke  and  Chew  Peach  Blossom.”1 

In  a  New  Jersey  case,  in  1S83,2  the  proprietor  of  “  Mrs. 
Gr.  B.  Miller  &  Co.  s  Best  Smoking  Tobacco”  was  held  to 
have  a  cause  of  action  against  one  selling  tobacco  in 
packages  of  the  same  size  and  appearance  as  those  of 
the  plaintiff’s,  labeled  “Mrs.  C.  B.  Muller  &  Co.  Best 
Smoking  Tobacco.” 

§  1012.  “Extra  Dry”—1 11  Sweet  German.” 

In  1893,  a  wine-manufacturer  was  enjoined  against 
using  a  rose-colored  capsule  with  the  words,  “Extra 
Dry.”3 

In  a  California  case  in  1885, 4 5  trade-mark  words, 
Sweet  German  Chocolate,”  were  held  to  infringe  an 
earlier  trade-mark,  “  German  Sweet  Chocolate.” 

§  1013.  “  Monkey  Show  ”  Sapolio. 

In  a  New  York  case  in  1882, 5  it  was  held  that  a  trade¬ 
mark  on  sapolio  representing  a  man’s  face  reflected  in 
a  tin  pan  was  not  infringed  by  putting  upon  a  differently 
shaped  package  of  soap  in  large  gilt  letters,  “  Troxell’s 
Pride  of  the  Kitchen  Soap,’  with  a  small  figure  of  a 
monkey  looking  at  some  indistinct  object  held  in  his 
hand.  The  following  extract  is  from  Irving  Browne’s 
pleasantly  rhymed  report  of  the  case  : 6— 

“  The  Morgans  sold  sapolio 

Whose  label  made  attractive  show 
Of  smiling  countenance  of  a  man 
Reflected  in  a  bright  tin  pan, 

1  Wellman  &  Dwire  Tobacco  Co.  v.  Ware  Tobacco  Works,  46  Fed 
Rep.  289. 

2  Miller  Tobacco  Mfy.  v.  Commerce,  45  N.  J.  L.  18. 

3  Von  Mumm  v.  Frash,  56  Fed.  Rep.  830.  See  the  “  Benedictine 
Liquor,  Abbey  of  Fecamp  ”  case  ;  Societe  Anonyme  v.  Western  Distil¬ 
ling  Co.  (E.  D.  Mo.  1890),  43  Fed.  416 ;  Same  v.  Micalovitch  (1887),  18 
Cine.  L.  Bui.  362. 

4  Pierce  v.  Guitard,  68  Cal.  68. 

5  Enoch  Morgan  Sons’  Co.  v.  Troxell,  88  N.  Y.  292. 

6  3  Gr.  Bag,  513. 
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As  if  observing  how  the  soap 
Had  realized  his  fondest  hope. 

Defendant  pictured  on  his  ware 
A  monkey  with  his  tail  in  air, 

And  holding  in  his  hairy  paw 
An  object  round  wherein  he  saw 
The  image  of  a  grinning  face 
Grotesque  as  all  the  simian  race. 

The  court  laid  hold  upon  the  tail, 

And  thought  most  persons  could  not  fail 
To  differentiate  the  goods, 

Though  scientists  believe  in  woods 
The  human  race  once  gamboled, 

And  on  all  four  like  monkeys  scrambled, 

And  clung  unto  the  family  tree 
By  caudal  prehensility, 

Until  at  last  by  gradual  stages 

Their  tails  sloughed  off  in  course  of  ages. 

So  Darwin  and  Monboddo  teach, 

And  so  their  devotees  still  preach, 

And  so  these  imitative  creatures 

Will  steal  their  neighbors’  trade-mark  features.” 

§  1013a.  “  Cocaine.” 

In  a  New  York  case  in  1862,1  it  appeared  that  the 
plaintiffs  made  and  sold  a  hair-oil  with  a  label  having  for 
its  most  conspicuous  words,  “Burnett’s  Cocoaine  for 
preserving  and  beautifying  the  hair/’  The  defendants 
afterwards  made  and  sold  a  liair-oil,  “  Phalon  &  Sons’ 
Cocaine  for  the  hair”  (using  a  diaeresis  “i”  instead  of 
“ai”).  The  Superior  Court  granted  an  injunction; 
Bos  worth,  C.  J.,  dissenting. 

§  1014.  “Maizharina” — “Pudding.” 

In  a  New  York  Federal  court  case  in  1885, 2  it  appeared 
that  the  plaintiff’s  trade-mark  was  the  word  “  Maizena,” 
with  a  picture  of  the  cultivation  of  corn  by  Indians. 
The  court  enjoined  the  defendant  against  using  as  a 
trade-mark  the  word  “Maizharina”  with  a  picture  of  a 

1  Burnett  v.  Phalen,  9  Bosw.  192. 

2  Glen  Cove  Man.  Co.  v.  Ludeling,  22  Fed.  Rep.  823. 
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man  carrying  maize  in  his  arms.  In  1890,  the  proprietor 
of  I  uddine  was  refused  an  injunction  prayed  against 
a  label,  “  Pudding.”  1 2 

§  1015.  “What  Syrup?” 

In  a  case  in  Rhode  Island  in  1883, 2  the  proprietor  of 
“  Morse’s  Syrup  of  Yellow  Dock”  got  enjoined  a  label, 
Dr.  Morse’s  Celebrated  Syrup,”  blown  on  bottles  of 
similar  size  and  shape.  In  a  case  in  1877, 3  the  Supreme 
Court  of  Massachusetts  refused  to  grant  the  proprietor  of 
The  Universal  Cough  Remedy  ”  an  injunction  against 
use  of  a  label,  “  Hunnewell's  Celebrated  Cough  Remedy,” 
not  sufficiently  analogous  to  deceive  any  person  exercising 
reasonable  care  and  observation.  In  a  Wisconsin  Federal 
court  case  in  1893, 4  the  proprietor  of  “Dr.  Bull’s  Cough 
St  rup  got  enjoined  a  label,  “  Dr.  B.  L.  Bull’s  Celebrated 
Cough  Syrup.”  In  a  Pennsylvania  Federal  court  casein 
1892,  it  was  held  that  a  label,  “Corn  Salve  and  Cough 
Syrup,”  “  One  Night  Cure,”  was  not  infringed  by  a  label, 
“Beshore  One  Night  Cough  Cure.”5  In  1893,  the  pro¬ 
prietor  of  “  Syrup  of  Figs  ”  got  enjoined  a  label,  “Im¬ 
proved  Fig  Syrup.”  6 7 

§  1016.  Bitters. 

In  a  Missouri  Federal  court  case  in  1887, 7  it  appeared 
that  a  Baltimore  Brown  manufactured  and  sold  a  remedy 
as  “Brown’s  Iron  Bitters,”  and  afterwards  a  Little-Rock 
Brown  manufactured  and  sold  a  remedy  as  “  Brown’s 
Iron  Tonic,”  but  in  bottles  and  wrappers  wholly  unlike 
the  complainant’s  in  shape  and  color.  So  far  from 

1  Clotworthy  v.  Schepp,  42  Fed.  Rep.  62.  See  the  “Cream  Baking 
Powder  ”  case,  Price  Baking  Powder  Co.  v.  Fyfe  (1891),  45  Fed.  Rep. 
799. 

2  The  reporter’s  exhibits  of  colored  labels  are  excellent  and  interesting. 
Alexander  v.  Morse,  14  R.  I.  153. 

3  Gilman  v.  Hunnewell,  122  Mass.  139. 

4  Meyer  v.  Dr.  B.  L.  Bull  Veg.  Med.  Co.,  58  Fed.  Rep.  884. 

5  Kohler  Man.  Co.  v.  Beshore,  53  Fed.  Rep.  262. 

6  Improved  Fig  Syrup  Co.  v.  California  Fig  Syrup  Co. ,  54  Fed.  Rep. 

175. 

7  Brown  Chemical  Co.  v.  Myer,  31  Fed.  Rep.  453. 
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attempting  to  deceive,  tlie  defendant  issued  a  trade 
circular  distinguishing  the  two  and  claiming  superiority. 
Injunction  was  refused. 

In  1891,  the  proprietors  of  Hostetter’s  Bitters  got 
enjoined  a  manufacturer  of  a  similar  article,  who  sold 
in  bulk  and  advised  customers  to  refill  empty  bottles 
therewith.1 

§  1017.  Did  the  Boar  Resemble  a  Hog  ? 

In  a  New  York  case  in  1876, 2  it  was  held  that  one 
having  as  a  trade-mark  a  picture  of  a  fat  hog  with  the 
words,  “Pure  Leaf  Lard,”  could  not  get  enjoined  a 
trade-mark  having  a  picture  of  a  gaunt  wild  boar  stand¬ 
ing  on  a  sphere,  with  the  words,  “  Prime  Leaf  Lard.” 
The  following  extract  is  from  Irving  Browne’s  pleasantly 
rhymed  statement  of  the  case  : 3 

“  Popham  made  lard  and  got  his  price 
By  using  as  an  apt  device 
A  hog  in  fine  and  fat  condition ; 

But  Cole  excited  his  suspicion 
By  putting  on  his  lard  a  boar. 

Wild,  small  and  lean  and  standing  o’er 
The  figure  of  a  hemisphere. 

But  this  the  court  held  not  so  near 
A  likeness  as  to  cheat  the  buyer ; 

So  Popliam’s  fat  was  in  the  fire, 

For  here  the  clearly  different  gender 
Helped  to  absolve  the  shrewd  offender.  .  .  . 

There  was  a  world  of  difference, 

But  Cole  might  have  saved  expense 
By  putting  globe  upon  the  beast, 

And  thus  suggesting  at  the  least 
Ingenious  similarity 
To  primitive  cosmogony, 

And  that  on  him  the  earth  relied 
For  all  provisions  fitly  fried.” 

1Hostetter  Co.  v.  Brueggeman-Reinert  Distilling  Co.,  46  Fed.  Rep. 
188.  See  the  “  Cramp-Cure  ”  case,  L.  H.  Harris  Drug  Co.  v.  Stucky 
(1891),  46  Fed.  Rep.  624;  the  “  Bromidia  ”  case,  Battle  v.  Finlay  (1891), 
45  Fed.  Rep.  796;  and  the  “Hygeia”  case,  Hygeia  Water  Ice  Co.  v. 
N.  Y.  Hygeia  Ice  Co.  (N.  Y.  App.,  1893),  35  N.  E.  Rep.  417. 

2  Popham  v.  Cole,  66  N.  Y.  69.  3  3  Gr.  Bag,  515. 
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§  1018.  Family  Name— Meneely— G-ouraud— Helmbold— Les¬ 
lie. 

In  general,  a  court  of  equity  will  not,  in  absence  of 
any  showing  of  fraud,  restrain  the  use  of  a  family  name 
in  a  lawful  business.  So  held,  in  a  New  York  case  in 
1874, 1  where  one  son  of  A.  Meneely,  having  a  bell- 
foundry  at  West  Troy,  sought  to  prevent  another,  at 
Troy,  from  using  the  title,  “Meneely  &  Kimball  ”  ;  this 
being  alleged  to  infringe  the  trade-mark,  “Andrew 
Meneely  &  Son.”  But  if  Mr.  Trust,  in  making  and  sell¬ 
ing  a  cosmetic,  uses  the  pseudonym  “  Dr.  G-ouraud,  ”  and 
then  gets  his  name  changed,  his  sons  must  not  use  the 
title  “  Dr.  Gouraud  Sons,”  in  connection  with  a  sale  of 
“  Oriental  Cream,”  without  consent.2 

In  a  New  York  case  in  1872, 3  it  was  held  by  Judge 
Barnard,  that  Henry  T.  Helmbold  could  not  cause  Horace 
T.  Helmbold  to  be  enjoined  from  manufacturing  a  buchu 
at  Troy,  and  labeling  it  “  H.  T.  Helmbold.”  But  the 
Helmbold  case  of  1877 4  reminds  of  the  Dutchman’s  don  : 
(Hans)  :  “  Yy  do  you  suppose  I  calls  mine  tog  ‘  Tige  ’  ?  ” 
(Neighbor)  :  “  Really,  I  cannot  guess.”  (Hans):  “  ’Cause 
dat  ish  his  name.” 

The  New  York  case  in  1879  by  a  father  against  his 
son  over  the  name  “  Frank  Leslie  Jr.”  was  complicated 
by  the  fact  that  the  father’s  real  name  was  Henry 
Carter.5 


§  1019.  “  Moet  “  Sykes  Patent.” 

In  a  French  case  in  1874, 6  it  was  held  that  the  defend¬ 
ant  (although  not  having  two  dots  over  the  “o”)  could 
not  use  his  name  at  Rheims  to  lead  the  public  to  believe 
that  his  was  the  original  wine  house. 


1  Meneely  v.  Meneely,  1  Hun,  367. 

2  Gouraud  v.  Trust  (1875),  6  Thomp.  &  C.  (N.  Y.  Supreme),  133. 

3  Helmbold  v.  Helmbold,  N.  Y.  Sun. 

4  Helmbold  (Albert  L.)  v.  Helmbold  (Henry  T.),  53  How.  Pr.  453. 

5  Leslie  v.  Leslie,  20  Alb.  L.  J.  441.  Compare  Devlin  &  Co.  in  Dev¬ 
lin  v.  Devlin  (1879),  69  N.  Y.  212. 

6  Moet  &  Cliandon  v.  Moet  &  Co.,  10  Alb.  L.  J.  176. 
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In  a  leading  English  case  on  trade-mark,1  it  appeared 
that  a  manufacturer  of  shot-belts  and  powder-flasks  used 
thereon  the  words,  “  Sykes  Patent.”  In  a  suit  against 
another  for  adopting  this  mark,  it  was  held  that  his 
allegation  that  the  defendant  sold  the  goods  as  and  for 
the  goods  manufactured  by  the  plaintiff,  was  sustained 
by  proof  that  his  customers,  though  knowing  that  he 
manufactured  them,  resold  them  as  and  for  goods  manu¬ 
factured  by  the  plaintiff.2 

§  1020.  No  Injunction— “  Thorley  ” — “  Rye  and  Rock.” 

Can  rival  tradesmen  be  restrained  from  lying  about 
each  other  ?  In  an  English  case  in  1879, 3  the  executors 
of  Joseph  Thorley  were  enjoined  from  advertising  that 
they  were  “  alone  possessed  of  the  secret  of  compounding 
that  famous  condiment  a  cattle  food — and  that  the 
plaintiff  company  were  “seeking  to  foist  upon  the  public 
an  article  which  they  pretend  is  the  same  as  that  manu¬ 
factured  by  the  late  Joseph  Thorley;”  the  fact  being 
that  J.  W.  Thorley  of  that  company  knew  the  secret. 

After  a  name  has  been  much  used  in  the  trade,  it  can¬ 
not  be  exclusivly  appropriated  as  a  trade-mark.  So  held 
in  1880  as  to  “  Rye  &  Rock  ”  for  a  mixture  of  rock  candy 
and  whisky.4 * 

§  1021.  Geographical  Names — “Moline  Plow” — “Akron 
Cement.” 

As  to  the  use  of  geographical  names,  in  an  Illinois 
case  in  1870, 6  it  was  held  that  the  fact  that  one  firm  had 

1  Sykes  v.  Sykes  (1824).  3  Barn.  &  C.  541.  See  notes  thereon  in  Mr. 
Bigelow's  Leading  Cases  on  Torts,  pp.  66-72. 

2  For  additional  cases  as  to  one’s  right— or  want  thereof — to  use  his 
own  name,  see,  as  to  labels  :  “  Burgess’s  Essence  of  Anchovies  ”  (1853), 
Burgess  v.  Burgess,  17  Eng.  L.  &  Eq.  257  ;  “  Clark  &  Co.,”  spool  cotton. 
(1857),  Clark  v.  Clark,  25  Barb.  76  ;  “  James  ”  Horse  Blister  ”  (1872),  James 
v.  James,  L.  R.  13  Eq.  Cas.  421  ;  “  Holloway’s  Pills  ”  (1850),  Holloway 
v.  Holloway,  13  Beavan,  209 :  Holmes,  Booth  &  Haydens  v.  Holmes, 
Booth  &  Atwood  Man.  Co.,  37  Conn.  278  (1870). 

3  Thorley’s  Cattle  Food  Co.  v.  Massam,  14  Ch.  Div.  763. 

4  V an  Beil  v .  Prescott,  82  N.  Y.  630.  But  see  H.  H.  Dawson’s  long 

and  facetious  argument  for  Van  Beil,  in  22  Alb.  L.  J.  446. 

6  Candee  v.  Deere,  54  111.  439. 
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long  manufactured  at  Moline,  a  plow  marked  “  Moline 
Plow,  would  not  preclude  another  manufacturer  there 
from  using  the  name.  But  compare  the  ‘  ‘Akron  Cement  ” 
case  in  1872  ; 1  the  English  case  in  1869,  of  a  Pall-Mall 
Guinea  Coal  Co.”  ;2  the  Glenfield  Starch  case  in  1872  ;3  the 
“  Leopoldsilt-Kainit  ”  case  in  1872; 4  the  “Worcester¬ 
shire  Sauce”  case  in  1873; 5  the  “Lackawanna  Coal” 
case  in  1870  ;6  the  “Stone- Ale”  case  ; 7  the  “Rosendale 
Cement  ”  case  ; 8  the  “  Vichy  ”  case  in  1893  ;9  the  “  Carls¬ 
bad  Salts  ”  case  in  1893. 10 

§  1022.  “  Glendon  “  Vienna”  — “  Anatolia.” 

In  Pennsylvania,  the  general  rule  is,  that  the  name 
of  a  town  cannot  he  appropriated  ;  e.  g.,  “Glendon.”11 
The  register  has  declared  that  unless  there  be  but  one 
Willow  Spring,  the  words,  “  Willow  Spring  Ice,”  stand¬ 
ing  alone,  cannot  be  made  an  exclusive  trade-mark  ;  but 
otherwise,  if  on  a  picture  of  a  cake  of  ice  held  by  tongs. 

In  a  New  York  case  in  1SS1,12  the  first  applicant  of  the 
word  “Vienna,”  as  designation  for  bread,  was  allowed 
to  get  enjoined  another  baker  from  adopting  it  as  a  trade¬ 
mark.  So  also,  in  England,  as  to  “Anatolia,”  for  li¬ 
quorice,13  and  “  Mount  Carmel,”  in  France.14  In  a  New 
York  court  in  1885,  a  brewer  who  had  long  made  and 
sold  “St.  Louis  Lager  beer  ”  got  enjoined  another’s  use 
of  the  name.15 

1  Newman  v.  Alvord,  51  N.  Y.  89. 

2  Lee  v.  Haley,  L.  R.,  5  Ch.  App.  Cas.  155. 

3  Wotherspoon  v.  Currie,  L.  R.,  5  Eng.  &  I.  Ap.  Cas.  H.  L.  508. 

4  Radde  v.  Norman,  L.  R.,  14  Eq.  Cas.  348. 

6  Lea  v.  Wolff,  1  Thomp.  &  C.  626. 

6  Delaware  &  H.  Canal  Co.  v.  Clark,  7  Blatch.  112. 

7  Thompson  v.  Montgomery  (1889),  L.  R.,  41  Ch.  Div.  35. 

8  N.  Y.  &  R.  Cement  Co.  v.  Coplay  Cement  Co.  (1890),  44  Fed.  Rep.  277. 

9  La  Republique  Francaise  v.  Schultz,  57  Fed.  Rep.  37. 

10  Carlsbad  v.  Thackeray  Co.,  57  Fed.  Rep.  18. 

11  Glendon  Iron  Co.  v.  Uhler,  75  Pa.  467. 

22  Fleischmann  v.  Schuckmann,  62  How.  Pr.  92. 

28  McAndrew  v.  Bassett  (1864),  4  De  Gex,  J.  &  S.  380. 

24  Anon.,  24  Alb.  L.  J.  223. 

15  Anheuser-Busch  Brewing  Assoc,  v.  Piza,  24  Fed.  Rep.  149. 
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§  1023.  May  Wrest  a  Name  if  not  of  Product— “  Dolly  Var- 
den  ” — “  Eureka.” 


One  may  appropriate  and  monopolize  as  a  trade-mark 
an  arbitrary  designation,  a  name  originally  applied 
very  differently;  e.  g.,  “Roger  Williams”  (cloth);1 
“ Dolly  Varden ” (fancy  paper) ;  “Paul  Jones  ”  (whisky) ; 
“Phil  Sheridan”  (tobacco).  But  while  one  may  so  ap¬ 
propriate  the  word  “  Eureka”  (shirt),2  “Charter  Oak” 
(stove),3  and  “  Sliced  Animals  ”  (puzzle),4 *  he  may  not 
so  appropriate  a  necessary  name  of  a  product;  e.  g., 
“  Ferro-Phosphorated  Elixir  of  Calisaya  Bark,”6  “Phil¬ 
adelphia  Lager  Beer,”6  “  Cundurango  Ointment,” 
“Beeswax  Oil,”  or  “  Razor  Steel.” 

But  in  a  New  York  case  in  1857, 7  it  was  held  that  a 
honey-soap  maker  could  only  in  absence  of  fraudulent 
intent  appropriate  the  designation  “  Balm  of  Thousand 
Flowers.”  The  plaintiff  was  defeated  by  his  circular 
claiming  that  his  Balm  could  work  miracles, — bring  new 
hair,  youth,  etc. 


§  1024.  Equity  Hates  Deception —  “  Schnapps  ” — “  Atwood’s  ” 
— “  Quart  ” — “  Opoponax.” 

In  general,  equity  will  not  protect  a  trade-mark  that 
is  deceptive.  So  held,  as  to  gin  announced  to  be 
“  Schnapps,”  “  tonic,  diuretic  and  anti-dyspeptic.”  8  So 
also  as  to  “Atwood’s  Vegetable  Physical  Jaundice  Bit¬ 
ters,”  not  manufactured  by  Atwood.9  But  the  fact  that 
a  “  quart  bottle”  of  brandy  held  less  than  a  quart,  was 
held  not  to  be  fatal.10 

In  a  New  York  case  in  1867, 11  the  defendant  was  en- 


1  Barrows  v.  Knight,  G  R.  I.  434. 

2  Ford  v.  Foster,  L.  R.,  7  Ch.  App.  611. 

3  Filley  v.  Fassett,  44  Mo.  173. 

4  Selchow  v.  Baker,  93  N.  Y.  59. 

6  Caswell  v.  Davis,  58  N.  Y.  223. 

e  Egger  v.  Hink,  63  Cal.  445. 

7Fetridge  v.  Wells,  13  How.  Pr.  385. 

3  Wolfe  v.  Burke (1874),  56  N.  Y.  115. 

9  Manhattan  Medicine  Co.  v.  Wood  (1882),  108  U.  S.  218. 

10Ilennessy  v.  Wheeler  (1877),  69  N.  Y.  271. 

11  Smith  v.  Woodruff,  48  Barb.  438. 
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joined  against  using  the  words  “Sweet  Opoponax  of 
Mexico.”  There  was  interesting,  contradictory  expert 
testimony  of  apothecaries  concerning  detection  of  ingre¬ 
dients.  The  plaintiff’s  puff  was  proved  to  he  false : 
“The  Apoponax  is  a  native  flower  from  Mexico,”  etc. 
But  this  slight  dirty- handedness  did  not  cast  him  out  of 
equity -seeking. 

§  1025.  No  Copyright  in  Deleterious  Things— Unle viable. 

In  a  French  case  in  1866, 1  the  proprietor  of  a  toy, 
“Serpent  of  Pharoah,”  was  refused  protection  against 
the  defendant’s  “  Magic  Serpent.”  Both  were  a  poison¬ 
ous  preparation  of  cyanide  of  mercury. 

Patent  and  copyrights  are  not  leviable.2 

§  1026.  Patents. 

Our  limits  admit  hardly  any  consideration  of  patent 
eases  involving  questions  of  infringement,  details  of 
mechanism,  etc.  What  is  an  invention  ?  In  a^ewY ork 
Federal  court  case  in  1893, 3  Judge  Coxe  held  to  be  an 
invention  a  method  of  utilizing  the  detergent  properties 
of  ammonia  in  a  compound  through  isolating  it  from  the 
alkaline  bodies  by  a  protecting  coating  preventing  chem¬ 
ical  action. 

The  State  may  prohibit  and  punish  the  sale  of  a 
patented  article  :  e.  g.,  unlabeled  oleomargarine.4 

In  a  Federal  Supreme  Court  case  from  New  York,  in 
1881, 5  it  was  held  that  a  lady’s  wearing  a  pair  of  corsets 
was  a  “public  use”  that  invalidated  a  subsequent 
patent  thereon. 

Is  a  device  for  reinforcement  of  the  crotch  of  men’s 
drawers  a  patentable  novelty  ?  There  was  a  merry  hear¬ 
ing  thereon  in  the  Federal  Supreme  Court, — decision  not 
forthwith  announced.6 

1  Barnett  v.  Kubler,  12  Annales,  144. 

2  Stevens  v.  Gladding  (1854),  17  How.  447. 

3  Columbia  Chem.  Works  v.  Rutherford,  58  Fed.  Rep.  787. 

4  Palmer  v.  State  (1883),  39  Ohio,  236. 

5  Egbert  v.  Lippmann,  104  U.  S.  333. 

6  Anonymous,  38  Alb.  L.  J.  524.  As  to  patent  law,  see  Collation,  18 
Am.  &  Eng.  Encyc.  of  Law  (1892),  22  et  seq. 
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§  1027.  Subject  Outlined. 

Perhaps  the  salient  features  of  this  widely  ramifying 
subject,  the  law  of  contracts,  may  most  conveniently  be 
arranged  :  (1)  Interpretation  ;  maxims  ;  minds  meeting. 
(2)  Consideration.  (3)  Invalidation  by  duress.  (I) 
Negotiable  paper.  (5)  Bank  paper.  (6)  Alteration  of 
instruments.  (7)  Delivery  and  title  ;  chattel  mortgages. 
(8)  Chattel  warranties  ;  caveat  emptor.  (9)  Municipal 
bonds.  (10)  Suretyship  ;  official  bonds  ;  bail.  (11)  Im¬ 
possibility  and  exoneration.  (12)  Invalidity  ;  restraint 
of  trade.  (13)  Public  policy;  wagering  ;  “futures.” 
(14)  Obstructing  justice  ;  champerty  ;  contingent  fees  ; 
stifling  prosecution  ;  ousting  court  of  jurisdiction.  (15) 
Tending  to  corruption.  (16)  Illegal  or  immoral  ; 
usury  ;  scienter.  (17)  Combinations.  (IS)  Monopolies. 
(19)  Interstate  regulations  ;  carriers’  rates.  (20)  Rescis¬ 
sion  ;  repudiation.  (21)  Novation  ;  merger  ;  discharge. 
(22)  Accord  and  satisfaction.  (23)  Arbitration  and 
award.  (24)  Stipulation  to  satisfy  ;  portraits.  (25)  Real 
covenants.  (26)  Implied  warranties.  (27)  Prescriptive 
rights  ;  easements  ;  ancient  lights.  (28)  Lateral  and 
subjacent  support.  (29)  Upper  and  lower  tenants.  (30) 
Riparian  rights.  (31)  Boundaries  ;  descriptions.  (32) 
Abutters’  rights.  (33)  Fixtures  ;  ice.  (34)  Emblements. 
(35)  Agency.  (36)  Partnership.  (37)  Domestic  rela¬ 
tions  ;  infancy  ;  necessaries. 

(|)  §  1028.  Interpretation— Maxims. 

In  interpreting  contracts  a  few  excellent  maxims  of 
the  common  law  still  prevail.  (1)  In  absence  of 
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biguity,  no  exposition  shall  be  made  that  is  opposed  to 
the  express  words  of  the  instrument.1  (2)  A  latent 
ambiguity  may  be  supplied  by  evidence.2  (3)  The  words 
of  an  instrument  shall  be  taken  most  strongly  against  the 
party  employing  them.3  (4)  A  liberal  construction  shall 
be  put  upon  written  instruments  so  as  to  uphold  them  if 
possible,  and  carry  into  effect  the  intention  of  the 
parties.4  (5)  The  law  will  judge  of  an  instrument’s 
parts  by  looking  at  the  whole,  and  give  each  clause  its 
proper  office  to  carry  out  the  intention.5  (6)  General 
words  shall  be  aptly  restrained  according  to  the  subject- 
matter  or  person  to  which  they  refer.6  (7)  The  express 
mention  of  one  thing  implies  the  exclusion  of  another.7 
(8)  The  meaning  of  a  word  may  be  known  by  reference  to 
the  neighboring  words.8  (9)  The  best  and  surest  mode 
of  expounding  an  instrument  is  by  referring  to  the  time 
when,  and  circumstances  under  which,  it  was  made.9 

Many  of  the  maxims  apply  more  widely  than  to  in¬ 
terpretation  of  contracts  merely  ;  e.  g.,  in  wills,  pleading, 
equity,  etc.  (10)  The  expression  of  a  clause  which  the 
law  implies  works  nothing.10  (11)  No  cause  of  action 
arises  from  a  bare  agreement  without  mutual  considera¬ 
tions.11  (12)  Nothing  is  so  consonant  to  natural  equity 
as  that  every  contract  should  be  dissolved  by  the  same 
means  that  rendered  it  binding.12  (13)  He  who  derives 

1  Quoties  in  verbis,  nulla  est  ambiguitas,  ibi  nulla  expositio  contra 
vei  ba  fienda  est. 

2  Ambiguitas  verborum  latens  verifications  suppletur. 

3  Verba  chart  arum  fortius  accipiuntur  contra  proferentem. 

4  Benignce  faciendm  sunt,  interpretation's  propter  simplicitatem  lai- 
corvmutres  magis  valeat  quampereat ;  et  verba intentioni,  non  e  contra, 
debent  inservire. 

5  In  antecedent ibus  et  consequent  ibus  fit  optima  interpretation 

6  Verba  generalia  resiringvmtu r  ad  habilitatem  rei  vel personam. 

7  Expressio  unius  est  exclusio  alterius. 

8  Noscitur  a  sociis. 

9  Contemporanea  expositio  est  optima  et  fortissima  in  lege. 

19  Expressio  eo  rum  quee  taeite  in  sunt  nihil  operatur. 

11  Ex  undo  pacto •  non  oritur  actio. 

12  Nihil  tam  conveniens  est  naturali  cequitati  quam  unumquodque 
dissolvi  eo  ligamine  quo  ligatum  est. 
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the  advantage  ought  to  sustain  the  burden. 1  (Thus  there 
is  an  implied  covenant  for  the  tenant  to  repair.)  (14) 
No  man  shall  take  advantage  of  his  own  wrong.2  (15 
Where  the  right  is  equal,  the  claim  of  the  party  in  actual 
possession  shall  prevail.3  (16)  He  has  the  better  title 
who  was  first  in  point  of  time.4  (17)  The  laws  assist 
the  vigilant,  not  those  who  sleep  over  their  rights.5 
(18)  No  right  of  action  can  arise  out  of  fraud.6  (19)  A 
personal  right  of  action  dies  with  the  person.7  (But  see 
elsewhere8  exceptions  as  to  breach  of  promise  of  mar¬ 
riage,  and  the  statutory  action  for  negligently  killing  a 
person.)  (20)  He  who  does  an  act  through  the  medium 
of  another  party  is  in  law  considered  as  doing  it  him¬ 
self.9  (21)  A  delegated  power  cannot  be  delegated.10 
(22)  Surplusage  does  not  vitiate  what  in  other  respects 
is  good.11  (23)  He  who  can  consent  may  withhold  con¬ 
sent.12  (24)  Election  once  made,  and  plea  witnessed 
suffers  no  recall.13  (25)  Those  things  which  seldom 
happen  are  not  rashly  to  be  taken  into  account  in  trans¬ 
acting  business.14 

The  requirements  of  the  statute  of  frauds  as  to  a 
signed  memorandum  have  already  been  noticed.15 

§  1029.  Minds  Meeting. 

Can  a  proposition  become  a  complete  contract  before 
its  formal  acceptance  ?  In  a  Wisconsin  case  in  1882, 16  it 

1  Qui  seritit  commodum  sentire  debet  et  onus. 

2  Nullus  commodum  capere  potest  de  injuria  sua  propria. 

3  In  cequali  jure  melior  est  conditio  possidentis. 

4  Qui  prior  est  tempore,  potior  est  jure. 

5  Vigilantibus,  non  dormientibus,  jura  subveniunt. 

6  Ex  dolo  malo  non  oritur  actio. 

7  Actio  personalis  moritur  cum  persona. 

8  §§  1325,  1524.  1581  and  1709. 

9  Qui  per  alium  facit  per  seipsum  facere  videtur. 

10  Vicarius  non  habet  vicarium. 

11  Utile  per  inutile  non  vitiatur. 

12  Ejus  est  nolle  qui  potest  velle. 

13  Electio  semel  facta  et  placitum  testatum,  non  patetur  regressum. 

uEa  quae  raro  accidunt .  non  temere  in  agendis  negotiis  c.omputantur. 

i5§  791. 

16  Reif  v.  Paige,  55  Wis.  496. 
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appeared  that  at  the  burning  of  the  Beckwith  House  at 
Oshkosh,  in  1S80,  Paige  and  his  wife  roomed  in  the  fourth 
story,  and  on  his  arrival  he  offered  to  give  $5,000  to  any 
person  who  would  rescue  Mrs.  Paige  from  the  building, 
dead  or  alive  ;  two  firemen  having  just  failed  to  get  into 
the  room  by  a  ladder.  Thereupon  Keif,  a  fireman  at 
great  peril,  removed  Mrs.  Paige,  but  she  was  dead.  It 
was  held  that  such  rescue  was  not  so  in  the  line  of  his 
duty  (as  a  member  of  the  fire  department)  as  to  pre¬ 
clude  him  from  the  reward  offered.  The  following  ex¬ 
tract  is  from  Irving  Browne’s  pleasantly  rhymed  report 
of  the  case  : 1 


“  Bat  Paige's  zeal  meantime  hacl  cooled, 
The  money  he  refused, 

4  The  courts,’  he  said,  1  had  often  ruled 
That  payment  was  excused 
Because  acceptance  of  the  offer 
The  other  party  did  not  proffer. 

“  And  then  again  the  fireman,  Reif, 

Was  hired  by  the  town, 

And  could  not  justly  claim  relief 
Except  the  high  renown  ; 

For  ’twas  his  duty  to  take  pains 
To  fetch  inanimate  remains.’ 

“  Then  loudly  roared  good  Lyon,  J., 

‘  Not  so,  good  sir,  I  ween ; 

No  such  inequitable  way 
In  any  court  I’ve  seen  ; 

He  was  not  bound  to  notify, 

Because  meanwhile  your  wife  might  die. 

“  Persons  and  goods  he  ought  to  save, 
When’er  he  safely  can, 

But  he’s  not  bound  to  risk  the  grave 
To  help  another  man  ; 

This  plaintiff  risked  his  life  for  you. 

So  keep  your  word  without  ado.’  ” 


1  2  Gr.  Bag,  490. 
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This  reminds  of  an  admiralty  case  in  1868, 1  wherein  it 
was  held  that  unloading,  with  danger  to  life,  the  cargo 
of  a  ship  on  fire,  is  a  salvage  service — not  simply  steve¬ 
dore  work. 

Putting  in  type  and  sending  to  the  contributor  proof 
of  his  article  imports  acceptance,  and  duty  to  publish,  if 
he  so  demands.2 * 

(2)  §  1030.  Consideration— Four  Species. 

The  maxim  as  to  nude  pact,  or  necessity  of  a  consid¬ 
eration  for  a  promise,  has  already  been  adverted  to. 
Blackstone  mentions  four  species  r  “  Do,ut  des,”  “ facio , 
ut  facies,”  11  facio,  utdes”  and  “clo,  ui  facias” 3  He  also 
distinguishes  a  good  one — e.  g.,  that  of  blood,  or  affection 
— from  a  valuable  one — e.  g.,  pecuniary,  or  convertible 
into  money,  or  marriage,  etc.  The  requirement  of  law, 
that  a  consideration  must  be  adequate,  simply  means  that 
it  must  have  some  real  value  ;  the  courts  do  not  inquire 
into  the  exact  proportion  or  equality.  Prevention  of 
litigation  is  a  valid  consideration.  So  held  in  the  case  as 
to  settlement  of  the  boundary  between  Maryland  and 
Pennsylvania  in  1750. 4  So  also,  forbearance,  work, 
trust,  promise  for  promise,  subscription  and  contribu¬ 
tion.5 

§  1031.  Brooks-Ball  Affidavit. 

As  to  what  is  a  valid  consideration  of  a  contract,  a 
somewhat  famous  decision  was  rendered  in  New  York  in 
1820. 6  Ball  asserted  that  Brooks  owed  him  $100.  Brooks 
denied  it,  but  promised  that  if  Ball  would  swear  to  the 

1  The  Circassian,  2  Ben.  171. 

2  Macdonald  v.  Nat.  Review,  5  Gr.  Bag,  530. 

8  2  Bl.  Com.  444. 

4  Penn  v.  Lord  Baltimore,  1  Vesey  Sr.  444. 

5  See  Parsons,  Contr.  (8th  ed.)  441.  As  to  the  consideration  in 
mutual  subscription,  Stewart  v.  Hamilton,  Col.  Trs.  (1845),  2  Denio,  410  ; 
Cottage  Street  M.  E.  Church  v.  Kendall,  121  Mass.  528  ;  and  a  later 
and  different  one  as  to  a  church  subscription.  See  also  Caul  v.  Gibson 
(1846),  3  Pa.  St.  416  ;  Capelle  v.  Trinity  M.  E.  Church  (1875),  5  Fed.  Cas. 
38. 

0  Brooks  v.  Ball,  18  Johns. 
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lectors  of  the  claim,  he  would  pay  it.  Ball  made 
affidavit  accordingly.  Held,  that  this  was  a  valid  prom¬ 
ise  and  that  Brooks  must  not  be  allowed  to  prove  that 
Ball  had  sworn  falsely,  or  made  any  mistake  in  his 
affidavit.  Chief  Justice  Spencer  cited  English  cases 
liming  Oil  the  point  that  the  oath  was  extrajudicial  > 
Compare  a  case  in  1842,  of  the  affidavit  of  lost  goods.1 2  ' 

§  1032.  Wife’s  Promise. 


A  wife’s  promise  to  return  to  her  husband  is  a  good 
consideration  for  his  promise  to  treat  her  decently.  So 
held  in  a  suit  in  Illinois  in  1876, 3  on  a  note  :  “  For  value 
received,  one  day  after  I  become  intoxicated  or  drink,  or 
mistreat  or  abuse  Minnie  Meyers,  I  promise  to  pay  to 
L.  M.  Phillips  the  sum  of  $600  for  the  use  of  Minnie 
Meyers,  with  ten  per  cent,  interest  from  maturity  until 
paid."  “Drink"  evidently  meant  “overswallowing" 
So  also  in  a  Missouri  case  in  1875, 4  was  held  valid  the  con¬ 
sideration  of  a  note  promising  to  pay  $50  if  the  payee 
will  not  from  July  1st,  1872,  to  March  1st,  1873,  “  use  in¬ 
toxicating  liquors  and  beer  of  any  kind.” 


§  1033.  Joinder— Failure— Mutuality. 

A  good  consideration  is  not  invalidated  by  being 
joined  with  a  frivolous  one,  if  severable.  A  consider¬ 
ation,  if  entire,  must  be  wholly  good  or  wholly  bad.5 
Where  part  of  the  consideration  has  failed,  and  the  ap¬ 
propriate  part  of  the  agreement  can  be  apportioned  to  it, 
a  recovery  of  money  paid  may  he  had  accordingly.6 7 

Want  of  mutuality  is  no  ground  for  refusing  to 
enforce  a  specific  performance  of  a  valid  and  partly 
executed  contract.'  In  a  partnership  controversy  in 


1  See  criticism  and  other  citations,  14  Alb.  L.  J.  112. 

2  Hurd  v.  Pendrigh,  2  Hill  (N.  Y.),  502. 

8  Phillips  v.  Meyers,  82  Ill.  67.  *  Lindell  v.  Rokes,  60  Mo.  249. 

0  See  cases  under  the  statute  of  frauds,  Irvine  v.  Stone  11850)  6 

Cush.  508.  h 

6  See  Franklin  v.  Miller,  4  Ad.  &  E.  605.  But  see  the  tuition  case  in 
1862,  Stewart  v.  Loring,  5  Allen,  306. 

7  Austin  v.  VVacks  (1883),  30  Minn.  335. 
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Nebraska,  in  1886, 1  it  was  held,  that  where  A.  makes  a 
promise  to  B.  for  the  benefit  of  C.,  C.  can  maintain  an 
action  thereon,  though  the  consideration  does  not  move 
directly  from  him. 

(3)  §  1034.  Invalidation  by  Duress. 

It  has  not  always  been  easy  to  determine  what  is  such 
duress  as  will  exonerate  one  from  fulfilling  his  written 
promise.  In  the  Birmingham  County  Assizes,  in  1870,  an 
actress  named  Madame  Celeste  sued  J.  C.  Smith,  the 
manager  of  the  Bedford  Theater,  upon  an  I.  0.  U.  One 
Saturday  evening,  seeing  the  audience  to  be  small,  she, 
in  the  midst  of  the  performance,  repudiated  their  ar¬ 
rangement  as  to  her  pay  being  a  percentage  of  the  re¬ 
ceipts,  and  refused  to  proceed  unless  he  paid  her  a  cei  tain 
sum  instanter.  He  paid  her  some  cash,  and  gave  hei 
his  I.  0.  U.  for  £7,  10s.  His  defense  was  that  the  I.  0. 
U.  was  given  under  legal  duress.  But  the  court  thought 
otherwise,  and  gave  judgment  in  Madame  Celeste  s  ta"\  oi. 

In  a  Tennessee  case  in  1880, 2  where  a  father,  on  being 
informed  by  a  bank's  lawyer  that  his  signature,  as  of 
indorser,  had  been  forged  by  his  son,  was  so  unnerved 
that,  without  consulting  counsel,  and  in  order  to  keep  it 
secret,  he  gave  his  own  note  for  more  than  he  was  worth, 
there  was  held  to  be  such  duress  that  the  note  must  be 
canceled  in  equity.  And  in  a  Massachusetts  case  in 
1881, 3  it  was  held  that  a  father  might  avoid  a  mortgage 
which  he  had  been  induced  to  sign  by  threats  of  prosecu¬ 
tion  and  imprisonment  of  his  son.4 

Sometimes  duress  may  be  pleaded  against  a  bastardy 
bond.5 

(4)  §  1035.  Negotiable  Paper— Conflict  of  Decisions. 

In  general,  the  cases  pertaining  to  the  rights  of  the 

1  Shamp  v.  Meyer,  20  Nebr.  223. 

2  Coffman  v.  Lookout  Bk.,  5  Lea,  232. 

3  Harris  v.  Carmody,  131  Mass.  51. 

4  Compare  a  case  of  forced  novation  of  an  ice  contract  not  duress. 
Goebel  v.  Linn,  §  1104. 

6  Fisher  v.  Shattuck  (1835),  17  Pick.  252. 
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parties  to  negotiable  paper  are  more  useful  than  divert- 
ing.  Sometimes  the  delving  reader  will  be  amused  at  an 
apparent  if  not  real — want  of  harmony  between  the 
decisions  of  the  highest  courts  ;  the  “law  merchant” 
maj  seem  to  vary  with  the  locality.  In  a  Michigan  case 
in  IS 1 5,1  it  was  held  that  one  indorsing  a  note  before  its 
utterance,  becomes  an  original  promisor.  So  also  in  New 
\  oik  in  1S69,  as  to  a  non-negotiable  note.2  But  in  a  case 
in  IS  1 5, 3  it  was  held  that  his  intention  and  liabilitv  may 
turn  upon  parol  evidence. 

Whether  an  indorser  is  a  competent  witness  to  im¬ 
peach  the  consideration,  authorities  conflict.4 

So  also  is  there  a  conflict  whether  a  second  mortgagee 
can  plead  usury  to  postpone  a  lien.5 

§  1036.  Joint  Makers. 

In  a  New  York  case  in  1876, 6  it  was  held  that  the 
death  of  one  of  the  joint  makers,  who  only  signed  as 
surety,  discharges  his  estate  from  all  liability  upon  the 
note  ;  and  this,  even  though  in  an  action  on  the  note  he 
had  signed  an  appeal  bond.  But  compare  a  complicated 
case  in  1878,  as  to  a  note  of  a  firm  one  member  whereof 
died.7 

A  stranger’s  indorsement  in  blank  before  delivery  of 
the  note  may  render  him  a  joint  maker.8 

A  joint  maker  may  show  that  the  payee  knew  he 
signed  as  surety.9 


1  Rothschild  v.  Grix,  31  Mich.  150. 

2  Cromwell  v.  Hewitt,  40  N.  Y.  491. 

3  Coulter  v.  Richmond,  59  N.  Y.  478. 

4  Bank  of  U.  S.  v.  Dunn  (1832),  6  Peters,  51  ;  Dewey  v.  Warriner 
(1873),  71  Ill.  198  ;  Exchange  Bank  v.  Monteath  (1863),  26  N.  Y.  505. 
And  see  the  excellent  collation  in  Mr.  Crosswell’s  note,  1  Greenl.  Ev. 
(15th  ed.)  §  385,  nearly  covering  p.  527. 

5  See  Pritchett  v.  Mitchell  (1876),  17  Kan.  355,  and  note  thereon,  23 
Am.  Rep.  287;  also  Mr.  Jones’s  excellent  collation,  Mort.  §  1493. 

6  Risley  v.  Brown,  67  N.  Y.  160. 

7  First  Nat.  Bk.  of  Chittenango  v.  Morgan,  73  N.  Y.  593. 

8  Miller  v.  Ridgely  (1805),  22  Fed.  Rep.  889. 

9  Smith  v.  Freyler  (1882),  4  Mont.  Ter.  489. 
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§  1037.  Indorsers. 

In  a  New  York  leading  case  in  1850, 1  it  was  held  that 
negotiable  paper  does  not  lose  its  negotiable  character  by 
being  dishonored,  even  though  indorsed  to  a  particular 
person  without  the  words,  “  or  order.’'  2  In  a  case  in 
1865, 3  an  indorser  selling  the  note  without  erasing  his 
indorsement  was  held  liable,  even  without  notice  of  non¬ 
payment  by  the  maker.  Similarly,  in  Ohio  in  1887, 4  one 
was  held  liable  though  indorsing  after  maturity.  So 
also  in  Iowa  in  1871,  on  demand  and  notice  next  day 
after  default,  both  parties  residing  in  the  same  town.5 

§  1038.  Guarantors— Innocent  Transferees— Mass.  Statute. 

In  an  Illinois  case  in  1875, 6  it  was  held  that  a  guarantor 
was  not  discharged  by  the  payee’s  taking  collateral 
security  and  transferring  it,  retaining  the  original  note. 
Similarly  in  New  York.7  Otherwise  in  case  of  extension 
by  taking  a  new  note.8 

One  paying  a  note  before  maturity  without  taking  it 
up  may  yet  be  liable  to  an  innocent  transferee.9 

The  maker  may  he  liable  to  a  bona  fide  transferee 
upon  a  note  signed  without  due  precaution  against 
fraud.10 

By  the  Massachusetts  statute  of  1839, 11  “  In  an  action 

1  Leavitt  v.  Putnam,  3  N.  Y.  494. 

2  Compare  Patterson  v.  Todd  (1S52),  18  Pa.  426. 

8  St.  John  v.  Roberts,  31  N.  Y.  441. 

4  Bassenhorst  v.  Wilby,  45  Ohio,  333. 

5  McKevver  v.  Kirkland,  333  Iowa,  48.  Compare  a  case  complicated 
by  alleged  fraud,  Roberts  v.  Lane  (1874),  64  Me.  108. 

e  Penny  v.  Crane  Bros.  Man.  Co.,  80  Ill.  244. 

7  Remsen  v.  Graves  (1869),  41  N.  Y.  471. 

8  Hart  v.  Hudson  (1857),  6  Duer,  294  ;  Hubbard  v.  Gurney  (1876),  64 
N.  Y.  457. 

9  Wheeler  v.  Guild  (1838),  20  Pick.  545  ;  Carr  v.  Lewis  (1859),  20  N. 
Y.  138  ;  Watson  v.  Slmttleworth,  53  Barb.  357  ;  Burbridge  v.  Manners 
(1812),  3  Camp.  193  ;  Gosling  v.  Griffin  (Tenn.),  13  Alb.  L.  J.  173.  But 
see  dictum  of  Parsons.  C.  J.,  in  Baker  v.  Wheaton (1809),  5  Mass.  509,  at 
512.  See  also  §  1044,  post. 

10  Mackey  v.  Peterson  (1882),  29  Minn.  298.  See  also  Millard  v. 
Barton  (1882),  13  R.  I.  601  ;  Burrill  v.  Stevens  (1882),  73  Me.  395 ;  also 
Collation,  26  Alb.  L.  J.  184. 

11  Mass.  Pub.  Stat.  1882,  p.  427. 


Chap.  XVII. 


CONTRACTS.  COVENANTS,  ETC. 


797 


on  a  promissory  note  payable  on  demand,  brought  by  an 
indorsee  against  the  promisor,  any  matter  shall  be 
deemed  a  legal  defense  which  would  be  a  defense  to  a 
suit  on  such  note  brought  by  the  promisee,  except,  that 
no  matter  arising  after  notice  of  the  indorsement  or 
transfer  of  such  note  has  been  given  to  the  promisor 
shall  constitute  a  defense.”  This  statute  entitles  the 
maker  to  set-off,  in  a  suit  by  the  indorsee  against  him,  a 
judgment  recovered  by  himself  against  the  payee.1 

§  1039.  Accommodation  Paper. 

As  to  a  note  or  bill  indorsed  for  accommodation  of 
the  maker,  even  though  he  be  insolvent,  the  indorser  is 
entitled  to  notice  of  dishonor.2  The  mere  fact  that  the 
defendant  is  an  accommodation  acceptor  does  not  put  the 
holder  on  proof  of  consideration.3 4 5 

§  1040.  Transferees  as  against  Consignees. 

As  to  the  right  of  indorsees  and  assignees  against 
consignees,  a  leading  case  was  decided  in  England,  in 
1790, 4  trover  for  a  cargo  of  corn,  wherein  it  was  held 
that  the  consignor  may  stop  goods  in  transit  before  they 
get  into  the  hands  of  the  consignee,  but  if  the  consignee 
assign  for  value  the  bills  of  lading  to  a  third  person,  the 
consignor’s  right,  as  against  such  assignee,  is  divested. 
Theie  is  no  distinction  between  a  bill  of  lading  indorsed 
in  blank,  and  an  indorsement  to  a  particular  person.6 

It  seems  that  one  buying  a  bill  of  lading  with  reason 
to  believe  it  was  given  to  secure  an  outstanding  draft  is 
not  a  bona  fide  purchaser.6 

1  Lewis  V.  Brooks,  9  Met.  367. 

2  Sherrod  v.  Rhodes  (1843),  5  Ala.  683 ;  Denny  v.  Palmer  (1845),  5 
Iredell,  610.  And  see  Collation,  2  Smith  Ldg.  Cas.  69. 

3  Harger  v.  Won-all  (1877),  69  N.  Y.  370. 

4  Lickbarrow  v.  Mason,  1  H.  Bl.  357 ;  2  Durnf.  &  E.  T.  R.  63  •  6 
East,  21. 

5  See  1  Smith  L.  Cas.  753  (8th  ed.  1159) ;  Muller  v.  Pondir  (1873),  55 
N.  Y.  325  ;  Babcock  v.  Bonnell  (1880),  80  N.  Y.  244.  See  John  Popple- 
stone’s  rhymed  report  of  the  Lickbarrow  case,  2  Gr.  Bag,  292. 

6  Shaw  y.  N.  Pa.  R.  Co.  (1879),  101  U.  S.  557. 
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(5)  §  1041.  Bank  Paper— Accepting. 

It  has  sometimes  been  held  that  the  transfer  of  a 
check  carries  the  title  to  the  deposit  to  the  assignee,  and 
the  bank  cannot  properly  heed  the  drawer’s  counter¬ 
mand.1  One  is  tempted  to  inquire  whether  an  unac¬ 
cepted  draft  can  operate  as  an  assignment. 

In  a  Federal  Supreme  Court  case  in  1884, 2  a  New  York 
bank  was  held  liable  to  a  Pittsburgh  bank  for  the  neglect 
of  a  Newark  bank  seasonably  to  notice  that  Conger,  on 
whom  drafts  were  drawn  as  secretary  of  a  tea-tray  com¬ 
pany,  had  refused  to  accept  as  secretary. 

In  an  Iowa  case  in  1884, 3  the  words  :  “  Kissmy  foot !  ” 
written  on  a  bill  and  signed,  were  held  to  import  a  con¬ 
temptuous  refusal  to  accept. 

§  1042.  Certification  of  Checks. 

In  a  New  York  casein  1874, 4  it  was  held  that  a  bank 
by  certifying  a  check  refers  merely  to  the  genuineness 
of  the  signature  of  the  drawer,  and  that  he  has  funds  to 
meet  it.  And  this,  even  though  the  teller  stated  that 
the  check  was  right  in  every  particular,  when  in  fact  the 
amount  had  been  raised.5 6 

In  an  Illinois  case  in  1866, 6  it  appeared  that  a  note  by 
Wood  payable  to  Berry  at  the  banking  house  of  Conrad 
was  by  the  indorsee  there  presented,  and  by  the  teller 
certified  across  its  face  “Good.”  Wood  then  had 
sufficient  funds  on  deposit  to  meet  it.  Next  day  Conrad 
made  an  assignment.  Held,  that  the  maker  was  never¬ 
theless  liable  to  the  indorsee ;  there  being  no  express 
agreement  that  something  short  of  a  payment  be  taken 

1  Union  Nat.  Bk.  v.  Oceana  County  Bk.  (1875),  80  Ill.  212. 

2  Exchange  Nat.  Bk.  of  P.  v.  Third  Nat.  Bk.  of  N.  Y.  (1884),  112  U. 
S.  270. 

8  Norton  v.  Knapp,  64  Iowa.  112. 

4  Marine  Nat.  Bk.  v.  Nat.  City  Bk.,  59  N.  Y.  67. 

5  Compare  White  v.  Cont.  Nat.  Bk.  (1876),  64  N.  Y.  316  ;  Security 
Bk.  of  N.  Y.  v.  Nat.  Bk.  of  Rep.  (1876),  67  N.  Y.  458.  Contra,  Louisiana 
Nat.  Bk.  of  N.  O.  v.  Citizens’  Bk.  of  La.  (1876),  28  La.  An.  189. 

6  Wood  v.  Merchants’  Sav.  L.  and  T.  Co.,  41  Ill.  267 
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in  lieu  thereof.  But  compare  the  Prattsville  Bank  case 
in  New  York,  in  1854. 1 

(6)  §  1043.  Alterations  not  Avoiding  Instrument. 

As  to  when  alterations  of  instruments  may  be  made, 
the  presumptions  as  to  time,  etc.,  a  convenient  division 
has  been  made  of  the  apparent  and  the  non-apparent  : 
and  the  former  class  has  been  subdivided  into  the  material 
and  the  immaterial.2  Addition  of  names  as  joint  makers 
does  not  avoid  the  note.3 

In  England,  in  1882,  it  was  held  that  an  instrument 
might  be  avoided  by  an  alteration  which  does  not  affect 
the  contract ;  e.  g.,  changing  the  number  of  a  Bank  of 
England  note.4 

§  1044.  Alterations  Avoiding. 

An  alteration  :  e.  g.,  by  adding  “at  twelve  per  cent.” 

- — by  one  promisor  before  delivery,  without  the  payee’s 
knowledge,  avoids  the  note  as  against  the  latter,  although 
it  was  without  fraudulent  intent.5  So  held  also  where 
there  was  fraud  hut  restoration.6  In  an  Ohio 'case  in 
1855, 7  sureties  were  held  liable  who  had  left  blanks  sus¬ 
ceptible  of  being  filled  up  with  an  amount  different  from 
that  agreed  on.8 

§  1045.  Forgery  Proximate  Cause  of  Loss. 

In  an  Arkansas  Federal  court  case  in  1893, 9  it  ap- 

1  Pratt  v.  Foote,  9  N.  Y.  463.  2  See  Collation,  16  Alb.  L.  J.  64,  80. 

3  Bingham  v.  Reddy  (1871),  5  Ben.  266  ;  3  Fed.  Cas.  402. 

4 Suffell  v.  Bk.  of  England,  L.  R.,  9  Q.  B.  Div.  555. 

5  Draper  v.  Wood  (1873),  112  Mass.  315. 

6  Citizens’  Nat.  Bk.  v.  Richmond  (1876),  121  Mass.  110. 

7  Fullerton  v.  Sturges.  4  Ohio  St.  529. 

8  Compare  United  States  v.  Linn  (1843),  1  How.  (U.  S.),  104;  Ross 
v.  Doland  (1829),  29  Ohio,  473 ;  Helwedge  v.  Hibernia  Nat.  Bk.  (1876),  27 
La.  An.  520.  And  see  Brown  v.  Reed,  and  other  cases  of  sham-agency 
paper  transformable  into  a  promissory  note  by  cutting,  post,  §  1272. 
See  also,  as  to  fraudulent  filing  of  blank  notes,  Bruce  v.  Westcott 
(1848),  3  Barb.  374  ;  Garrard  v.  Haddan,  67  Pa.  82 ;  Fulmer  v.  Seitz,  68 
Pal  237 ;  Knoxville  Nat.  Bk.  v.  Clark,  51  Iowa,  264  ;  Anonymous,  15 
Alb.  L.  J.  116. 

9  Exchange  Nat.  Bk.  of  Spokane  v.  Bk.  of  Little  Rock,  58  Fed.  Rep. 
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peared  that  Jordan,  a  clerk  of  the  defendant  bank,  whose 
duty  it  was  to  prepare  exchange  for  the  cashier’s  signature, 
so  drew  a  draft  for  $25  that  it  could  easily  be  altered  to 
$2,500  ;  and  on  pretense  that  he  wished  to  make  a  re¬ 
mittance  of  $25,  procured  the  cashier’s  signature.  After 
altering,  he  indorsed  it  to  a  fictitious  person,  whose 
name  he  also  indorsed  thereon,  and  delivered  it  to  a  third 
person  who  was  identified  at  the  plaintiff  bank,  which 
discounted  it  in  good  faith.  Held  that  the  defendant 
bank  was  not  liable  ;  Jordan’s  forgery,  and  not  the 
bank’s  negligence,  was  the  proximate  cause  of  the  loss. 
At  the  time  of  the  forgery,  he  was  therein  a  purchaser 
and  not  an  employe. 


(7)  §  1046.  Delivery  and  Title— Bank  Note— Conditions— 
Transfer  in  Invitum — Tickets. 

As  to  delivery  and  title,  the  general  rule  (based  on 
the  maxim,  Nemo  dat  quod  non  liabet )  is  that,  except  by 
sale  in  market-overt,  no  one  can  acquire  a  title  to  a 
chattel  personal  from  one  who  has  himself  no  title  to  it.1 
But  in  a  case  in  1158, 2  Lord  Mansfield  held  that  property 
in  a  bank  note  passes,  like  that  in  cash,  by  delivery  ;  and 
a  party  taking  it  bona  fide  and  for  value,  is  entitled  to 
retain  it  as  against  a  former  owner  from  whom  it  has 
been  stolen.3 

A  note  burned  up  is  “lost.”4 

One  delivering  goods  for  sale  and  accepting  without 
objection  a  receipt  containing,  in  Italics,  the  words, 
“ Subject  to  the  conditions  as  exhibited  upon  the 
premises ,”  has  been  held  to  be  bound  by  these  conditions, 
whether  he  reads  the  receipt  or  not.5  A  transfer  of 
property  in  invitum  is  inoperative  beyond  the  territorial 
limits  of  the  government  under  whose  laws  the  transfer 


1  Peer  v.  Humphrey,  2  Ad.  &  El.  (1835),  495. 

2  Miller  v.  Race,  1  Burrow,  452. 

8  There  is  a  pleasantly  rhymed  report  of  this  case,  from  “Lays  of  a 
Limb  of  the  Law,”  by  John  Popplestone,  in  2  Gr.  Bag,  151. 

4McGregory  v.  McGregory  (1871),  107  Mass.  543. 

5  Watkins  v.  Rymill  (1883),  48  L.  T.  N.  S.  426  ;  10  Q.  B.  Div.  178. 
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is  made.1  An  instance  of  strict  construction  of  contracts 
occurs  in  the  case  of  railway  tickets,  namely,  that  a  ticket 
one  way  gives  no  right  to  a  passage  the  other  way  ; 
e.  g.,  one  imprinted  “Portland  to  Boston  ”  does  not  en¬ 
title  the  holder  to  pass  from  Boston  to  Portland.2 
Equally  inelastic  are  the  words,  “Good  for  this  trip 
only.” 3  Rights  of  ticket-holders  in  case  of  loss,  tort, 
etc.,  will  he  considered  further  on.4 

§  1047.  Escrow— Gift— Selling  a  Discovery. 

As  to  an  escrow,  it  was  held  in  a  Michigan  case  in 
1886, 5  that  a  deed  has  no  efficacy  if  the  delivery  depends 
on  a  condition  precedent  which  is  to  be  performed  after 
the  grantor’s  death. 

Delivery  is  not  always  essential  to  a  gift.6 

The  discoveror  of  a  mine  or  oil  spring  may  sell  his 
knowledge  thereof,  and  recover  therefor.7 

§  1048.  Chattel-Mortgage  Titles— “  Shall  deem  Unsafe  ’’—In¬ 
stallment  Plan. 

As  already  noted,8  a  purchase-money  mortgage  on  a 
pregnant  mare  covers  the  colt  unless  it  be  weaned  before 
default.  In  a  Maine  case,  in  1882, 9  it  was  held  that  a 
chattel-mortgage  of  furniture  then  in  a  dwelling-house 
and  of  that  afterward  to  be  purchased,  conveyed  a  valid 
title  to  that  only  of  which  the  mortgagor  was  the 
owner. 

In  a  chattel-mortgage  the  provision  that  if  the  mort¬ 
gagee  “shall  deem  himself  unsafe,”  he  may  take  posses¬ 
sion,  imports  his  right  to  act  upon  his  own  absolute 
reasonable  discretion.10 

1  See  G.  C.  H.  Corliss’  Collation,  32  Alb.  L.  J.  507  ;  33  Id.  4. 

2  Keeley  v.  Boston  &  M.  R.  Co.  (1878),  67  Me.  163. 

a  Cheney  v.  Boston  &  M.  R.  Co.  (1846),  11  Met.  121. 

4 See  §  1665  et  seq.  6 Taft  v.  Taft,  59  Mich.  185. 

6 See  G.  C.  H.  Corliss’s  Collation,  31  Alb.  L.  J.  426,  445. 

7  Reed  v.  Golden  (1882),  28  Kan.  632.  As  to  escrow,  see  Collation,  6 
An.  &  Eng.  Encyc.  of  Law  (1888),  857  et  seq. 

8  Kellogg  v.  Lovely,  ante.  §  962. 

9  Griffith  v.  Douglass.  73  Me.  532. 

10  Allen  v.  Vose  (1884),  34  Hun,  57. 
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As  to  the  “  installment  plan,”  in  a  Massachusetts  case 
in  1885, 1  it  was  held  that  one  who  had  thereon  sold  a 
tablet  to  a  widow  might  remove  it  from  a  grave  on  her 
failure  to  pay. 

As  to  the  registration,  it  has  been  held  that  refiling 
the  original  chattel-mortgage  will  preserve  the  lien, 
within  the  New  York  statute  as  to  filing  a  copy.2 

(8)  §  1049.  Chattel  Warranties. 

In  general,  no  warranty  is  implied  in  an  article  not 
manufactured  to  order:  e.g.,  the  Kansas  case,  where, 
into  the  bran  sold,  two  copper  clasps  had  accidentally 
fallen.3  In  a  judicial  sale,  there  is  no  warranty  exjiress 
or  implied  ;  the  owner’s  consent  is  not  presumable.4  In¬ 
deed,  the  sheriff  selling  land  to  which  the  execution  de¬ 
fendant  had  no  title,  may  compel  the  purchaser  to  pay 
before  receiving  the  deed.  Caveat  emptor — “the  buyer 
must  ‘  cave.’  ”5  And  this,  even  on  partition  sale  by  the 
ordinary.6 

A  warranty  of  soundness  of  a  slave  covers  even  a 
curable  disease.7  So  also  as  to  a  horse’s  corns;8  or 
whatever  prevents  immediate  usefulness  :  e.g.,  a  mule’s 
kicking  at  having  his  tail  insulted.9  As  to  a  crib-biter, 
decisions  are  dubitative. 10  The  buyer’s  keeping  the  article 
without  giving  the  manufacturer  notice  of  its  defect, 
was — in  the  case  of  a  wool  condenser — held  not  to  pre¬ 
clude  remedy  on  the  warranty.11 

§  1050.  Price  Implying  Soundness— Caveat  Emptor. 

It  seems  that  the  rule  of  the  civil  law  that  a  sound 

1  Fletcher  v.  Evans,  140  Mass.  241. 

2  Stockham  v.  Allard,  2  Hun,  67. 

8  Lukens  v.  Freiund  (1882),  27  Kan.  664. 

4  The  Monte  Allegre  (1824).  9  Wheaton.  616. 

6  Moore  v.  Akin  (1834),  2  Hill  (S.  Car.).  403. 

6  Evans  v.  Dendy  (1843),  2  Speers,  9. 

7  Thompson  v.  Bertrand  (1861),  23  Ark.  731. 

8  Alexander  v.  Dutton  (1878),  58  N.  H.  282. 

9  Kenner  v.  Harding  (1877),  85  Ill.  264. 

10  Walker  v.  Hoisington  (1871),  43  Vt.  608  ;  Dean  v.  Morey  (1871),  33 
Iowa,  120. 

11  Kellogg  v.  Denslow  (1841),  14  Conn.  411. 
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price  implies  a  sound  article,  prevails  in  no  other  State 
than  Louisiana  and  South  Carolina.  In  Texas,  a  fail 
price — of  a  slave — implies  a  warranty  of  title.1 2  In 
Texas  the  heir  is  bound  on  the  ancestor's  covenant  or 
warranty,  only  to  the  extent  of  the  assets  received  by 

lliUThe  rule,  caveat  emptor,  is  never  applied  to  protect  a 
seller  against  his  own  fraud,  nor  to  disarm  a  buyer  from 
remedy  or  defense  against  the  seller's  fraud.  Compare 
a  Maine  case  of  a  tavern-house  in  1841, 3  and  a  Penn¬ 
sylvania  case  of  a  coal  cargo  in  181 7. 4 

(9)  §  1051.  Municipal  Bonds. 

Innocent  holders  of  handsomely  printed  municipal 
bonds  have  not  always  been  reconciled  to  consider  them 
invalid.  In  a  New  York  case  in  1876, 5  it  was  held  that 
the  legislature  had  no  power  to  authorize  a  municipal 
corporation  to  issue  its  obligations  for  the  purpose  of 
raising  money  wherewith  to  pay  its  subscription  to  the 
stock  of  a  private  corporation  to  construct  a  water-power 
and  manufacture  lumber.  Judge  Folger  therein  criti¬ 
cised  a  Pennsylvania  case  of  1850. 6  He  does  not  disclose 
Judge  Coulter’s  words 7  against  the  municipal  author¬ 
ities"’ of  Allegheny  City  :  “Having  put  on  a  bold  and 
swashing  defiance  of  the  policy  and  laws  of  the  State, 
and  played  their  card,  reckless  as  to  who  suffered,  it 
remains  for  the  man  who  has  expended  his  toil  and  his 
sweat  and  his  means  for  these  notes  to  play  his,  and 
claim  the  benefit  of  the  laws. 

§  1052.  Railroad.  Aid — Bond  Recitals  Estopping. 

In  another  case  in  1876, 8  Judges  C.  J.  Folger,  Charles 

1  M’Kinney  v.  Fort  (1853),  10  Tex.  220. 

2  Yancy  v.  Batte  (1877),  48  Tex.  46. 

3  Irving  v.  Thomas,  18  Me.  418. 

4  Warren  v.  Phila.  Coal  Co.,  83  Pa.  437. 

e  Weismer  v.  Douglas  Vil.,  64  N.  Y.  91. 

6  Allegheny  City  v.  M  Clnrkan,  14  Pa.  81. 

v  Id.  p.  87. 

3  Williams  v.  Duanesburgh,  66  N.  Y.  129. 
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Andrews  and  C.  A.  Rapallo  made  some  distinctions  as 
to  bonds  in  aid  of  the  Albany  &  Susquehanna  Railroad, 
to  which  Judge  W.  F.  Allen  and  Chief  Justice  S.  E. 
Church  did  not  assent.  Whether  special  authority  to  a 
municipality  to  borrow  money  to  pay  for  stock  subscribed 
to  a  railway  company  will  impliedly  repeal,  pro  tanto , 
existing  charter  limitations  upon  the  rate  of  taxation,  is 
a  question  upon  which  the  decisions  are  not  uniform.1 
Conditions  precedent  to  the  issuance  must  be  complied 
with.2  The  municipality  may  be  estopped  by  recitals  in 
the  bonds.3 

Slight  circumstances — as  in  the  case  of  Brackenridge 
and  Lytle  in  1893 4 — will  preclude  one  from  being  deemed 
a  bona  fide  purchaser  of  municipal  bonds. 

§  1053.  Local  Improvement  Bonds. 

In  a  Maine  case  in  1871, 5  an  act  was  held  invalid 
authorizing  the  town  to  loan  $10,000  towards  the  build¬ 
ing  of  a  saw-mill  and  grist-mill,  to  exempt  them  from 
taxation  for  ten  years.6  In  a  Minnesota  case  in  1887, 
the  principle  was  extended  to  invalidate  municipal  bonds 
in  aid  of  a  dam  across  the  Mississippi  at  Sauk  Rapids,  the 
piers  to  be  the  foundation  of  a  public  wagon  bridge, 
although  one  purpose  was  to  aid  the  fire  department  of 
the  village.7 


1  Compare  Butz  v.  Muscatine  (1869),  8  Wall.  575 ;  United  States  v. 
Macon  Cy.  (1878),  99  U.  S.  582 ;  Quincy  v.  Jackson  (1885),  113  U.  S.  332  ; 
Risley  v.  Howell  Vil.  (1893),  57  Fed.  Rep.  544  ;  Brenham  v.  German  Am. 
Bk.  (1892),  144  U.  S.  173,  549  ;  Kingman  Cy.  Com’rs  v.  Cornell  Univ. 
(1893),  57  I'ed.  Rep.  149. 

2  Allen  v.  Louisiana  (1880),  103  U.  S.  80. 

3  Knox  Cy.  Com’rs  v.  Aspinwall  (1858),  21  How.  539.  As  to  the 
Kansas  Act  of  1860,  see  Marcy  v.  Oswego  Tp.  (1875),  92  U.  S.  637  ; 
Sutliff  v.  Lake  Cy.  Com’rs  (1892),  147  U.  S.  230  ;  Coffin  v.  Kearney  Cy.’ 
Com’rs  (1893),  57  Fed.  Rep.  137. 

4  Lytle  v.  Lansing,  147  U.  S.  59. 

5  Allen  v.  Jay,  60  Me.  124. 

6  Compare  Brewer  Brick  Co.  v.  Brewer,  62  Me.  62  :  Mather  v.  Ottawa 
(1885),  114  Ill.  659  ;  Ottawa  v.  Carey  (1883),  108  U.  S.  110. 

1  Coates  v.  Campbell,  37  Minn.  498. 
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§1054.  Relief  Bonds— Taxation. 

In  a  Massachusetts  case  in  1869, 1  it  was  held  that  a 
statute  was  invalid  authorizing  a  town  tax  in  aid  of  the 
Punchard  Free  School,  a  private  incorporated  academy. 
In  a  case  in  1873, 2  it  was  held  that  a  statute  passed  after 
the  great  Boston  fire  in  1872,  allowing  the  city  to  issue 
bonds,  $20,000,000,  and  loan  the  proceeds  to  land-owners 
of  the  burnt  district  through  commissioners  to  be  ap¬ 
pointed  by  the  mayor,  was  invalid.  This  was  followed 
in  several  relief-bond  cases.3  Compare  the  case  of  the 
Blue  Rapids  Improvement  Bond  Tax  in  1880. 4 

In  Massachusetts,  a  chapel  occupied  for  charitable  and 
religious  purposes  is  exempt  from  taxation.  But  if  its 
trustees  build  a  lodging-house  on  a  part  of  its  lot,  and  let 
the  rooms  and  apply  the  proceeds  to  the  charitable,  pur¬ 
pose,  these  are  taxable.5 

<10)  §  1055.  Suretyship— Official  Bonds. 

The  decisions  as  to  the  rights  and  liabilities  of  sureties 
on  official  bonds  are  not  uniform.6  It  seems  that  an 
officer’s  sureties  are  liable  for  his  taking  one  person  s  goods 

on  a  writ  against  another.' 

In  an  Iowa  case  in  1874, 8  it  appeared  that  a  township 
treasurer  neglected  to  put  the  town  funds  in  a  fireproof 
safe,  and  they  were  consumed  by  fire.  A  majority  of  the 
court  held  that  his  bondsmen  were  not  protected  by  the 
words  “  to  the  best  of  his  ability  they  should  have  re- 


1  Jenkins  v.  Andover,  103  Mass.  94. 

2  Lowell  v.  Boston,  111  Mass.  454. 

3  Feldman  v.  Charleston  (1884),  23  S.  Car.  57  ;  State  v.  Osawkee  Tp. 

<1874)(itS1Br!u.  Pac.  R.  Co.  v.  Smith,  23  Kan.  745. 

5  Chapel  of  the  Good  Shepherd  Trs.  v.  Boston,  120  Mass.  212.  Bu 
see  a  nice  distinction  in  Wesleyan  Academy  v.  Wilbraham,  99  Mass. 
599.  Further  as  to  exemption,  see  article  on  taxation  in  2o  Am.  &  E  g. 

EnC«  SefcR  C.  H.  Corliss’s  large  Collation,  29  Alh.  L.  J-  404. 

i  See  Judge  Gray’s  collation  in  Lammon  v.  Feusier  (1884),  111  V.  b. 


17. 


s  Union  Dist.  Tp.  v.  Smith,  39  Iowa,  9. 
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served  in  the  bond  an  exemption  from  liability  in  case  of 
inevitable  accident  or  the  act  of  God.1 2 

§  1056.  “  While  in  the  Employ  of  the  Bank  ” — Embezzle¬ 
ment  after  Promotion. 

The  rule  that  a  surety  has  a  right  to  stand  on  the  pre¬ 
cise  terms  of  the  bond,  was  applied  in  a  Pennsylvania 
case  in  1880. 2  Keen,  being  elected  bookkeeper  of  a  hank, 
induced  Miss  Price,  aunt  of  his  affianced,  to  sign  his  bond 
in  $20,000,  conditioned  that  he  “  honestly  administer  his 
duties  while  in  the  employ  of  ”  the  bank.  After  he  was 
promoted  to  be  the  cashier,  he  embezzled  funds.  Held, 
that  the  surety  was  not  liable.  Similarly  held  in  a  Fed¬ 
eral  Supreme  Court  case  in  1824,  as  to  an  alteration  of 
a  deputy-collector’s  bond  without  the  surety’s  consent.3 

Sureties  not  notified  of  the  principal’s  promotion  from 
bank  c.lerk  to  bookkeeper  were  held  not  to  he  liable  for 
his  embezzlement.4 5  In  a  Michigan  case  in  1882, 5  the 
sureties  on  the  bond  of  a  receiving  teller  were  held  liable 
for  his  embezzlement  while  temporarily  cashier. 

§  1057.  Surety’s  Rights  and  Liabilities. 

Only  when  one’s  suretyship  appears  on  the  face  of  the 
instrument,  or  when  he  offers  indemnity,  can  he  re¬ 
quire  the  creditor  to  proceed  first  against  the  principal.6 

Unless  known  to  the  obligee,  a  verbal  condition  on 
signing  the  bond,  that  certain  other  signatures  be  ob¬ 
tained,  is  no  defense  ;  nor  the  fact  that  a  prior  signature 
is  forged.7 

It  seems  a  surety  is  not  discharged  by  the  creditor’s 

1  Following  a  leading  Massachusetts  case,  Mill  Dam  Foundry  v. 
Hovey  (1839),  21  Pick.  417. 

2  Northwestern  Nat.  Bk.  of  Minneapolis  v.  Keen  and  Price,  14 
Phila.  7. 

8  Miller  v.  Stewart,  9  Wheaton,  680. 

4  Manuf.  Nat.  Bk.  of  Newark  v.  Dickerson  (1879),  41  N.  J.  L.  448. 

5  Detroit  Sav.  Bk.  v.  Ziegler,  49  Mich.  157. 

6  Re  Babcock  (1844),  3  Story,  393. 

7  American  Button-Hole,  O.  &  S.  M.  Co.  v.  Murray  (1876),  1  Fed. 
Cas.  621. 
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disregard  of  liis  notification  to  sue  tlie  principal  while 
solvent.1 

§  1058.  Bail  Bonds. 

The  hail  is  released  by  restricting  his  right  of  sur¬ 
rendering  the  principal.  So  held,  where  the  principal  was 
arrested  by  the  Federal  authorities  on  the  same  charge 
passing  counterfeit  money — and  incarcerated  in  another 
State.2 

The  power  of  the  bail  to  capture  his  principal  any- 
wlien  or  anywhere — day,  night,  Sunday,  or  in  another 
State— sometimes  affords  an  interesting  surprise.3  In 
1874,  Mr.  J.  H.  Low,  an  inspector  in  the  San  Franscisco 
custom-house,  was  by  Monteverde,  his  bail  s  agent, 
brought  to  New  York  and  lodged  in  Ludlow  Street  jail  , 
a  judgment  having  been  obtained  against  him  in  a  large 
sum  for  an  alleged  withholding  of  profits  in  operations 
he  had  conducted  as  broker.  The  matter  was  probably 
settled,  as  it  does  not  appear  to  have  been  officially  re¬ 
ported.4 

(||)  1059.  Impossibility  and  Exoneration. 

As  to  when  the  maxim,  Lex  non  cogit  impossibilia , 
applies  to  a  contract,  it  would  seem  to  be  an  easy  ques¬ 
tion.  Be  it  easy  or  difficult,  there  is  a  wide  scope  for 
illustration.  Further  on,  we  shall  note  that  an  action 
lies  on  an  already  wedded  man’s  promise  to  marry.5  Also 
whether  a  state  of  war  may  excuse  non-payment  of  in¬ 
surance  premiums.6 7 

In  a  Pennsylvania  case  in  1893,'  it  appeared  that  a 
freight  train  loaded  with  whisky,  having  been  stopped 
by  a  flood,  was  attacked  and  broken  into  by  thieves,  and 

1  Smith  v.  Freyler  (1882),  4  Mont.  Ter.  489. 

2  Com’th  v.  Overby  (1882),  80  Ky.  208. 

s  See  N.  Y.  Code,  §  189.  .  (  _  » 

4  9  Alb.  L.  J.  89.  For  other  cases,  see  the  writer’s  article,  Special. 

Bail,”  in  22  Am.  and  Eng.  Encyc.  Law,  892. 

5  Post,  §  1321. 

6  Post,  §  1434. 

7  Lang  v.  Pa.  R.  Co.,  154  Pa.  342. 
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the  train  men  fled  “  for  want  of  special  orders.  ”  Citizens 
drove  the  thieves  away  and  guarded  the  whisky  until 
next  morning,  and  then  destroyed  it  to  keep  it  from  fail¬ 
ing  into  the  hands  of  the  mob.  Held,  that  the  railway 
company  was  liable  to  the  owner  for  the  loss  ;  it  was  not 
exonerated  by  a  clause  in  the  hill  of  lading  that  the 
‘‘carrier  shall  not  he  liable  for  loss  by  causes  beyond 
its  reasonable  control,  by  riots,  or  any  other  reason  not 
strictly  traceable  to  the  negligence  of  the  carrier’s 
servants.  ...” 

A  strike  originated  by  a  common  carrier’s  employes, 
assisted  by  outside  persons,  is  a  good  defense  to  an  action 
for  delay  in  transporting  cattle.1  A  contract  may  be  re¬ 
scinded  by  the  act  of  Gfod,  accident,  etc.2 

Other  grounds  of  rescission  will  be  noticed  presently.3 

§  1060.  Conflagrations. 

The  fact  that  the  leased  property  is  destroyed  by  fire 
has  been  held  to  be  no  defense  to  an  action  for  the  rent.4 
See  an  English  case  in  1891,  as  to  a  contractor’s  shirt 
manufactory  being  burnt  ;5  a  Wisconsin  case  in  1881, 6 
as  to  a  contractor’s  rights  on  destruction  of  the  house  by 
fire  before  its  completion  ;  a  Massachusetts  case  in  1891, 
as  to  a  hotel  at  Montgomery,  destroyed  by  lightning 
before  contractor’s  completion  ; 7  a  New  York  case  in 
1871,  as  to  burnt  cotton  bales.8 

§  1061.  English  Impossibility  Cases— American. 

There  was  a  leading  English  case  upon  the  maxim  in 
1869. 9  See  also  a  case  in  1870,  as  to  a  covenant  to  deliver 
potter’s  clay  not  in  fact  existing.10  Also  one  in  1876,  as 

1  Geismer  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (1886),  102  N.  Y.  563. 

2  See  Collation,  25  Alb.  L.  J.  384. 

3  §  1102. 

4  Marshall  v.  Schofield  (1882),  47  L.  T.  Rep.  N.  S.  406. 

6  Turner  v.  Goldsmith,  L.  R.,  1  Q.  B.  Dir.  of  1891,  544. 

6  Cook  v.  M’Cabe,  53  Wis.  250. 

7  Butterfield  v.  Byron,  153  Mass.  517. 

8  Dexter  v.  Norton,  47  N.  Y.  62. 

9  Bailey  v.  De  Crispigny,  L.  R.,  4  Q.  B.  Cas.  180. 

10  Clifford  v.  Watts,  L.  R..  5  Com.  PI.  Cas.  577. 
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to  a  diseased  potato-crop  impediment.1  Also  one  in  1892, 
as  to  demurrage  upon  delay  by  a  strike.2 

Of  the  American  decisions  hereon,  see  two  New  York 
cases  :  one  in  1883,  as  to  judicial  dissolution  of  an  in¬ 
surance  company  ; 3  and  one  in  1889,  as  to  death  of  em¬ 
ployer  ending  contract.4  See  also  the  Maine  case  in  1851, 
of  a  lumberman  employe  quitting  work  through  fear  of 
the  cholera  ; 5  and  the  Michigan  case  in  1880,  of  a  school¬ 
teacher  suspending  service  during  prevalence  of  the  small¬ 
pox. 6 

In  an  Illinois  case  in  1881, 7  it  was  held  that  a  super¬ 
intendent  of  a  clothing  manufactory,  arrested  and  im¬ 
prisoned  by  a  United  States  marshal,  could  not  recover 
of  his  employer  for  abandoning  the  contract  of  employ¬ 
ment.  See  also  a  Federal  court  case  from  Illinois  in 
1893,  as  to  elevator  storage.8 

§1062.  Sickness  of  Employe— Wach tel— Arabella  Goddard- 
Mad.  Poussard. 

In  a  New  York  case  in  1811,9  it  appeared  that  Carl 
Rosa  agreed  to  furnish  the  Wachtel  opera  troupe  to  give 
four  performances  per  week  in  the  Olympic  Theater  in 
St.  Louis,  for  two  weeks  in  March,  1812,  but  failed  to 
fulfill,  owing  to  sickness  of  Wachtel,  “the  famous  Ger¬ 
man  tenor.”  Held,  that  this  was  a  valid  exoneration. 

In  an  English  case  in  1811, 10  it  appeared  that  Davison, 
husband  and  agent  of  “Miss  Arabella  Goddard,”  made 
a  contract  with  a  manager,  that  she  should  play  the 
piano  at  Brigg,  January  14th,  which  was  silent  as  to 
prevention  by  sickness.  It  was  held  that  for  non-fulfill- 

1  Howell  v.  Coupland,  L.  R.,  1  Q.  R.  Div.  258. 

2  Castlegate  Stp.  Co.  v.  Dempsey,  1  Q.  B.  Div.  of  1892,  54. 

3  People  v.  Globe  Mut.  L.  Ins.  Co.,  91  N.  Y.  174. 

4  Lacy  v.  Getman,  119  N.  Y.  109. 

5  Lakeman  v.  Pollard,  43  Me.  463. 

6  Dewey  v.  Union  Sch.  Dist.  of  Alpena,  43  Mich.  480. 

7  Leopold  v.  Salkey,  89  Ill.  412. 

8  Chicago,  M.  &  St.  B.  Ry.  Co.  v.  Hoyt,  149  U.  S.  1. 

9  Spalding  v.  Rosa,  71  N.  Y.  40. 

10  Robinson  v.  Davison,  L.  R.,  6  Exch.  Cas.  269. 
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ment  of  such  personal  contract  requiring  skill,  if  occa¬ 
sioned  by  her  illness,  the  manager  could  not  recover. 

In  an  English  case  in  1876, 1  it  appeared  that  Poussard 
made  a  contract  with  Spiers  and  Pond  that  his  wife 
should  play  at  the  Criterion  Theater,  the  part  of  Friquette 
in  Les  Pres  St.  Gervais,  for  three  months,  beginning  on 
or  about  Nov.  14th,  1874.  Owing  to  delays  of  the  com¬ 
poser,  the  music  did  not  reach  the  defendant’s  hands 
till  a  few  days  before  the  night  set  for  the  opening,  Nov. 
28th.  Madame  Poussard  was  taken  ill  and  could  attend 
none  of  the  rehearsals.  Miss  Lewis,  engaged  by  the  man¬ 
agement  as  the  understudy,  made  a  success  (this  depend¬ 
ing  much  on  the  role  of  the  prima  donna  appearing  in 
male  costume  as  Prince  de  Conti),  and  on  December  4th, 
when  Madame  P.  proffered  her  services,  they  were  re¬ 
fused.  Held,  that  the  defendants  were  justified  in  re¬ 
scinding  the  contract. 

§  1063.  Avoidance  of  Actors’  Engagements — Kemble-Kean — 
Flockton. 

It  seems  that  an  action  will  not  lie  against  a  dancer 
or  actor  for  not  fulfilling  an  agreement  to  play  in  a  Lon¬ 
don  theater  proven  to  be  unlicensed.2  Compare  case  of 
avoidance  of  an  insurance  policy  on  unlicensed  billiard 
tables.3 4 

Can  a  singer  or  actor  who  has  contracted  to  perform 
during  the  season  at  one  theater  be  enjoined  from  play¬ 
ing  at  another,  although  the  contract  has  no  negative 
restricting  clause  ?  This  was  answered  affirmatively  in 
an  English  case  in  1873. 4  Montague,  for  whom  Flockton 
was  playing  Polonius  at  the  Globe  Theater,  had  him  re¬ 
strained  from  playing  at  the  Crystal  Palace  ;  Vice-Chanc. 
Malins  saying:  “I  must  treat  Mr.  Flockton  as  if  he 
were  the  greatest  actor  in  the  world,  and  as  if  wherever 
he  went  the  public  would  run  after  him  ;  and  according 

1  Poussard  v.  Spiers,  L.  R. ,  1  Q.  B.  D.  410. 

2  Gallini  v.  Laborie,  5  Durnf.  &  E.  T.  R.  242. 

8  Johnson  v.  Union  M.  &  F.  Ins.  Co.,  post,  §  1439. 

4  Montague  v.  Flockton,  L.  R.,  16  Eq.  Cas.  189. 
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to  this,  if  a  proprietor  engages  an  actor  to  perform  for 
him,  he  is  not,  because  he  is  only  wanted  for  three  nights 
in  the  week,  to  be  at  liberty  to  go  and  perform  at  any 
other  theater  during  the  other  three  nights,  and  thereby 
take  away  the  advantage  of  the  contract  which  he  has 
entered  into  with  his  employer.”  This  decision  sustained 
a  Covent  Garden  case  in  1852, 1  wherein  was  overruled 
a  decision  in  1S29.2  Compare  the  case  of  an  actress  com¬ 
plaining  that  her  employer  did  not  supply  her  with  suffi¬ 
ciently  warm  tights,  and  proceeding  to  negotiate  with 
another  party.3 

§  1064.  Quenching  Starlight—”  Competency  ”  implies  Obe¬ 
dience. 

Conversely,  will  the  courts  award  compensation  ,to  a 
genius  of  Shakespearean  interpretation  for  having  had  his 
light  hid  under  a  bushel  while  under  contract  for  play¬ 
ing  ?  In  an  English  case,  in  1863, 4  it  appeared  that 
Montgomery,  a  provincial  actor  of  Shakespearean  plays, 
in  soliciting  of  Fechter,  lessee  of  the  Lyceum  Theater  in 
London,  an  engagement  to  play  therein,  said  to  him  : 
“  I  come  to  you  not  to  be  idle  ;  ”  he  wanted  to  he  a  star 
that  should  shine, — not  merely  twinkle  in  the  dark. 
Fechter  engaged  him  for  two  years,  but  for  five  months 
gave  him  nothing  to  do  but  to  draw  his  salary.  Held, 
that  thereupon  Montgomery  had  a  right  to  toss  aside 
the  contract  and  “bolt”  ;  and  that  Fechter  should  not 
have  him  enjoined  from  playing  elsewhere. 

A  contract  between  a  manager  and  an  actress,  ter¬ 
minable  whenever  he  in  good  faith  shall  believe  her  to 
be  incompetent,  imports  his  right  to  discharge  her  on 
her  refusal  to  comply  with  what  he  thinks  his  exigencies 
require:  e.  g.,  that  she  go  on  the  stage  in  disguise  of 
one  of  the  mob  in  the  tragedy  of  Marie  Antoinette.5 

1  Lumley  v.  Wagner,  5  De  Gex  &  Sm.  485. 

2  Kemble  v.  Kean,  6  Simons,  333. 

3  Duff  v.  Russell,  14  N.  Y.  Supp.  134  ;  39  N.  Y.  St.  Rep.  266. 

*  Fechter  v.  Montgomery,  33  Beavan,  22. 

6  Cassidy  v.  Janauschek  (1884),  31  Alb.  L.  J.  4. 
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§  1065.  Insubordination. 

In  a  Michigan  case  in  1886, 1  it  was  held  that  an 
absence  of  a  servant  employed  by  the  year — e.  g. ,  a  fore¬ 
man  in  a  packing-house — for  a  single  day,  against  his 
employer’s  expressed  desire,  might  not  necessarily  be 
ground  for  his  discharge  ;  it  might  not  involve  serious 
consequences,  nor  be  “willful”  in  the  sense  of  insub¬ 
ordinate  or  unreasonable. 

On  the  question  whether  a  contract  for  housekeeping 
was  for  a  woman’s  life,  or  so  long  as  the  parties  could 
get  along  together,  the  fact  that  she  was  known  to  have 
a  peevish  disposition  was  held  to  be  admissible.2 

(12)  §  1066.  Invalidity— Restraint  of  Trade— Non-rivalry. 

As  to  the  validity  of  contracts  relating  to  monopolies, 
or  those  alleged  to  be  in  restraint  of  trade,  the  real  test 
is  public  policy.  A  good  illustration  of  the  application 
of  this  touchstone  is  to  stipulations  in  the  sale  of  a  busi¬ 
ness,  not  to  practice  in  the  neighborhood.  In  a  Rhode 
Island  case  in  1888, 3  that  of  such  sale  by  a  physician, 
Chief  Justice  Durfee  remarked  :  “It  probably  seldom 
happens  that  it  makes  any  real  difference  whether  the 
restraint  is  limited  to  the  life  of  the  party  who  profits  by 
it,  or  is  left  without  limitation  ;  since  the  physician, 
lawyer  or  trader  who  sells  out  his  business  in  one  place 
to  engage  in  it  elsewhere,  is  not  likely,  after  a  few  years, 
if  he  has  any  ability,  to  want  to  break  up  and  return  to 
his  old  home  and  then  start  anew.  The  tree  that  is 
transplanted  and  retransplanted  after  coming  into  fruit, 
is  not  often  the  better  for  it  ;  and  it  may  be  questioned 
whether  this  consideration  -is  not  itself  reason  enough 
for  allowing  the  parties  to  suit  themselves.” 

§  1067.  Non-competition  Consideration. 

A  stipulation  for  non-rivalry  is  generally  invalid  if 

1  Shaver  v.  Ingham,  58  Mich.  649. 

-  Tompkins  v.  Starr  (1884),  41  Ohio,  305.  As  to  specific  performance 
in  general,  see  Collation,  22  Am.  &  Eng.  Encyc.  of  Law  (1893),  908  et  seq. 

3  French  v.  Parker,  16  R.  I.  219. 
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it  have  no  reasonable  consideration. 1  In  a  California 
case  in  1870, 2  a  stipulation  not  to  engage  in  asphalt 
paving  anywhere  in  California  was  held  void.  So  held 
also  in  1866,  as  to  one  not  to  make  shoe-cutters  anywhere 
in  Massachusetts.3  In  a  Rhode  Island  case,  in  1890, 4  one’s 
agreement  not  to  teach  French  for  one  year  in  Rhode 
Island  was  held  void  simply  for  unreasonableness  ;  the 
restriction  to  that  area  was  not  objectionable. 

For  further  illustrations  of  the  effect  of  a  stipulation 
not  to  engage  in  a  rival  business  in  a  locality,  see  an 
English  case  in  1879,  as  to  stevedoring  ;5  the  champagne 
case  in  1880  ; 6  the  case  in  1SS7,  as  to  the  galvanized  iron 
business  ; 7  a  case  in  1892  ; 8  one  in  1888,  as  to  bed-quilt 
manufacturing;9  one  in  1893,  as  to  a  telegraph-alarm 
business; 10  a  New  York  case  in  1887,  as  to  a  friction- 
match  business  ; 11  an  Illinois  case  in  1892,  as  to  prices  of 
work  of  the  Chicago  Law  Stenographic  Association  ; 12 
and  an  Ohio  case  in  1890. 13 

In  an  Indiana  case  in  1881, 14  Martin’s  agreement  not  to 
sell  milk  in  Crawfordsville  was  held  not  to  be  violated 
by  his  selling  to  Gunkle,  a  resident  outside  known  to  be 
engaged  in  selling  milk  within  Crawfordsville. 


1  Mitchell  V.  Reynolds,  1  P.  Wms.  181.  See  notes  thereon  in  1  Smith 
L.  Cas.  417.  See  also  2  Parsons  Cont.  (8th  ed.)  748. 

2  More  v.  Bonnet,  40  Cal.  251, — not  to  be  confounded  with  a  case 
as  to  a  combination  of  Chicago  stenographers,  More  v.  Bennett,  140 
IB.  69. 

3  Taylor  v.  Blanchard,  13  Allen,  370. 

4  Herrsshoff  v.  Boutineau,  17  R.  I.  3. 

6 Collins  v.  Locke,  L.  R.,  4  Ap.  Cas.  674. 

6  Rousillon  v.  Rousillon,  L.  R.,  14  Ch.  Div.  351. 

7  Davies  v.  Davies,  L.  R.,  36  Ch.  Div.  359. 

8  Bradische  Anilin  &  S.  Fabrik  v.  Schott,  L.  R.  of  1892,  3  Ch.  Div. 

447. 

9  Bishop  v.  Palmer,  146  Mass.  469. 

i°  Gamewell  Fire-Alarm  Tel.  Co.  v.  Crane,  160  Mass.  50. 

41  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473. 

12  More  v.  Bennett,  140  Ill.  69. 

43 Emery  v.  Ohio  Candle  Co.,  47  Ohio,  320.  And  see  Collation,  26 
Alb.  L.  J.  284. 

14  Smith  v.  Martin,  80  Ind.  260. 
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§  1068.  No  Monopoly  against  Public  Want. 

The  nature  of  the  business  often  determines  the  ques¬ 
tion  of  public  policy.  In  a  Massachusetts  case  in  1891, 1 
glue  made  from  fish-skins  not  being  a  prime  necessity  or 
staple  commodity,  an  anti-competitive  agreement  was 
held  valid.  So  also  in  1887,  a  combination  to  keep  up 
the  price  of  curtain-fixtures.2  But  compare  the  South 
Boston  Iron-Foundry  case  in  1837. 3  A  compact  between 
insurance  companies  in  a  large  city  to  keep  up  certain 
rates  of  insurance  was  recently  held  void.  Otherwise 
held  in  Minnesota  as  to  an  agreement  not  to  sell  benefit 
certificates.4  In  a  Massachusetts  case  in  1837, 5  a  sale  of 
monopoly  of  a  secret  of  making  chocolate  was  sustained  ; 
‘  ‘  it  was  of  no  consequence  to  the  public  which  one  used 
the  art.” 

§  1069.  Exclusive  Skilled  Service— Base-ball. 

Contracts  for  one’s  exclusive  service,  especially  as  an 
inventor  of  labor-saving  machinery  in  the  business,  have 
been  upheld  as  not  unreasonable.6  Bo  also,  as  to  con¬ 
tracts  of  one  of  special  skill  ;  e.  g.,  in  acting,  singing, 
dancing,  base-ball,  etc.7  But  the  conditions  must  be 
definite,  and  not  susceptible  of  being  construed  to  be  in¬ 
equitable.8 

(13)  §  1070.  Public  Policy— Editorial  Puffs— G-overnment 
Secrets. 

In  a  New  York  case9  it  was  held  that  a  contract  to 
publish  an  advertisement  and  editorial  comment  was  not 
void  as  against  public  policy. 

In  general,  the  law  allows  no  action  to  lie,  the  trial 
whereof  will  inevitably  lead  to  the  disclosure  of  matters 

1  Gloucester  Isinglass  &  G.  Co.  v.  Russia  Cement  Co.,  154  Mass.  92. 

2  Central  Shade-Roller  Co.  v.  Cushman,  143  Mass.  353. 

8  Alger  v.  Thacher,  19  Pick.  51. 

4  National  Benefit  Co.  v.  Union  Hospital  Co.,  45  Minn.  272. 

6  Vickery  v.  Welch,  19  Pick.  523. 

6  Printing  &  Num.  Registering  Co.  v.  Sampson  (1875),  L.  R.,  19  Eq. 
Cas.  462 ;  Morse  Twist,  D.  &  M.  Co.  v.  Morse  (1869),  103  Mass.  73. 

7  Lumley  v.  Wagner  (1852),  1  De  Gex,  M.  &  G.  604. 

8  Metrop.  Exhib.  Co.  v.  Ward  (1890),  24  Abb.  N.  Cas.  393. 

9 Gade  v.  Robinson  Consol.  Min.  Co.,  N.  Y.  D.  Reg.,  Nov.  1882. 
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which  the  law  itself  regards  as  confidential;  e.  g.,  on 
the  contract  by  the  President  with  Lloyd  for  secret  scout¬ 
ing  in  South  Carolina.1 

§  1071.  Wagering  Contracts. 

Wagers  and  gaining  contracts  are  void ;  being 
against  public  policy,  and  now  generally  discountenanced 
by  statute.  In  an  English  case  in  1S76,2  it  appeared 
that  Hampden  offered  in  the  journal  "Scientific 
Opinion,”  a  wager  defying  all  the  philosophers,  divines 
and  scientific  professors  in  the  United  Kingdom  to  prove 
the  rotundity  and  revolution  of  the  world  from  Scripture, 
from  reason  or  from  fact.  The  challenge  was  accepted 
by  Wallace,  and  the  stakes  were  £500.  Walsh,  the 
referee,  decided  that  Wallace  proved  the  curvature  to 
and  fro  of  the  Bedford  Level  Canal  six  miles  to  the'  ex¬ 
tent  of  five  feet ;  and  paid  over  the  stakes.  But  Hamp¬ 
den  recovered  back,  as  the  contract  was  illegal  under  8 
and  9  Vie.  c.  109.  See  an  English  case  in  1893,  as  to  the 
missing  word  competition.3 

In  New  York,  a  contract  to  run  a  sweepstakes  is  void.4 
In  a  case  in  1813, 5  a  wager  of  25  cents  a  shot  against  $20 
a  hit  was  sustained  with  “regret,”  etc.  But  book¬ 
making  on  a  horse-race  is  there  held  unlawful.6 

Wagering  policies  will  be  considered  in  the  Insurance 
chapter.7  Gift  enterprises  and  lotteries  will  be  con¬ 
sidered  further  on.8  Where  statutes  prohibit  sales  of  the 
tickets,  the  promise  to  pay  a  prize  will  not  be  enforced. 
Otherwise,  as  to  one’s  right  to  recover  a  lottery  prize.9 

g  1072.  Element  of  Uncertainty— Stakeholder  Injuncted. 

In  a  New  Hampshire  case  in  187 2, 10  it  appeared  that 

1  Totten  v.  U.  S.  (1875),  92  U.  S.  105. 

2  Hampden  v.  Walsh,  L.  R.,  1  Q.  B.  Div.  189. 

3  Barclay  v.  Pearson.  L.  R.,  2  Chanc.  of  1893,  154. 

4  Gibbons  v.  Gouverneur  (1845),  1  Denio,  170. 

6  Campbell  v.  Richardson,  10  Johns.  406. 

3  Murphy  v.  N.  Y.  Pol.  Bd.  (1882),  11  Abb.  N.  Cas.  33i. 

7  g  1426.  8  See  g  1279  et  seq. 

9  Clark  v.  Washington  (1827),  12  Wheat.  40. 

10  Winchester  v.  Nutter,  52  N.  H.  507. 
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two  parties  of  squirrel  hunters  at  Lancaster  agreed  that 
the  company  beaten  in  a  competition  to  kill  the  most 
game  should  pay  for  the  suppers  of  all  on  both  sides, 
namely,  seventy-five  cents  each,  the  same  to  be  furnished 
by  Winchester,  the  plaintiff.  Nutter  and  Farnham,  the 
defendants,  were  the  “  captains.”  Held,  that,  as  be¬ 
tween  the  parties,  there  was  no  element  of  uncertainty 
in  the  contract,  and  the  bet  on  the  result  of  the  hunt 
violated  no  law  of  the  State.  Compare  a  South  Carolina 
case  in  1846,  as  to  the  price  of  cotton  at  a  future  date 
controlling  the  price  of  a  tract  of  land.1 

In  Illinois  in  1871,  it  was  held  that  money  paid  over 
by  the  stakeholder  could  not  be  recovered  back.2  But 
in  1878,  it  was  there  held  that  equity  would,  in  a  proper 
case,  enjoin  the  stakeholder  in  an  election  bet  from  pay¬ 
ing  to  the  winner.3 

§  1073.  “Corners.” 

Another  stipulation  discountenanced  as  in  restraint 
of  trade,  is  one  to  create  a  “  corner,  ”  or  “  tie-up  ”  ;  e.  g., 
in  an  Illinois  case  in  1875,  as  to  a  grain  “  deal”  ;4  in  a 
Michigan  case  in  1881,  as  to  a  grain  “corner”;5  in  a 
Pennsylvania  case  in  1887,  as  to  a  “proxy-trust”  to  tie 
up  stocks;6  in  a  case  in  1871,  as  to  a  coal  “deal”  ;7 
one  in  New  York  in  1877 ; 8  and  one  in  Louisiana  in 

1859. 9 

§  1074.  “  Futures  ’’—Massachusetts  Act. 

“Stock-gambling”  or  dealing  in  “futures”  has  also 
sometimes  been  discountenanced.  In  a  Georgia  case  in 

1877. 10  a  bill  in  equity  to  prevent  the  defendants  from 

1  Ferguson  v.  Coleman,  3  Rich.  L.  99. 

2  Gregory  v.  King,  5S  Ill.  169. 

8  Petition  v.  Hippie,  90  Ill.  420. 

4  Craft  v.  M’Conoughy,  17  Ill.  346. 

6  Raymond  v.  Leavitt,  46  Mich.  447. 

6 In  Pittsb.  Com.  PL,  Vanderbilt  v.  Bennet,  19  Abb.  N.  Cas.  460. 

7  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co. ,  68  Pa.  173. 

8  Arnot  v.  Pittston  &  Elm.  Coal  Co.,  68  N.  Y.  558. 

9  India  Bagging  Ass.  v.  Kock,  14  La.  An.  168. 

10  Heard  v.  Russell,  59  Ga.  25. 
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selling  $35,000  securities  deposited  as  margin  against  pur¬ 
chase  of  2,000  bales  of  cotton  in  Liverpool,  the  nisi  prius 
judge,  Wm.  Gibson,  had  told  the  jury  as  to  “  futures”  : 

“  But  it  is  said  the  business  is  governed  by  rules. 
So  is  seven-up  governed  by  rules.  A  jack  can  take  a 
ten.  ...  So  has  draw-poker  rules.  .  .  .  They  say  this 
future  business  is  fair.  So  is  seven-up  if  a  fellow  deals 
fair  hands.  I  think  the  pasteboard  gambling  is  the 
better  of  the  two.  In  ‘  futures,’  a  man  gets  up  his  $5,000 
or  $10,000  or  more  to  keep  his  margin  good.  When  he 
can  go  no  further,  he  can  be  closed  out.  In  pasteboard 
gambling,  it  only  takes  the  pile  a  man  has  up  ;  but  m 
this  future  gambling,  they  keep  calling  on  their  victim 
to  keep  up  his  margin,  until  lie  is  squeezed  as  dry  as  a 
lemon.  .  .  .  But  in  deference  to  the  Supreme  Court,  I 
must  yield  my  own  personal  judgment,  until  the  Leg¬ 
islature,  by  proper  enactments,  shall  place  this  tiaffic 
where  it  properly  belongs— in  the  Tenth  Division  of  the 
Penal  Code.”  The  jury  did  as  the  average  conceited 
jury  does  ;  but  the  Supreme  Court,  sworn  to  be  governed 
by  present  instead  of  fancied  future  legislation,  reversed 

the  judgment  on  the  verdict. 

Under  the  Massachusetts  statute  of  frauds,  every 
contract  for  sale  or  transfer  of  a  stock  certificate  is  void 
unless  the  party  contracting  to  transfer  is  the  owner  or 
assignee,  or  authorized  by  him  or  his  agent  to  make  the 
sale  or  transfer. 

§  1075.  “  Selling  Short.” 

As  to  <£  selling  short,”  in  an  English  case  in  1839,1  2 
Baron  Parke,  after  criticising  a  dictum  of  Lord  Tenter- 
den  in  1826, 3  as  the  result  of  observing  unfortunate  spec¬ 
ulations,  said  :  “I  cannot  see  what  principle  of  law  is 
affected  by  a  man’s  being  allowed  to  contract  for  the 
sale  of  goods  of  which  he  has  not  the  possession.  .  .  - 


1  Mass.  Pub.  Stat.  1882,  p.  429. 

2  Hibblewhite  v.  McMorine,  5  Mees.  &  W.  462. 

3  In  Bryan  v.  Lewis,  1  Ryan  &  M.  386. 
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It  does  not  amount  to  a  wager,  as  both  parties  are  not 
cognizant  that  he  is  not  in  possession.” 

In  a  Michigan  case  in  1882, 1 2 *  it  was  held  that  dealing 
in  options,  though  so  against  public  policy  as  to  invalidate 
negotiable  paper  based  thereon,  is  not  “  gaining  or 
betting  ”  within  the  Michigan  statute  thereon. 

The  New  York  statute  of  1830  against  “  short  ”  sales 
of  stock  was  repealed  in  1858.  In  a  New  Jersey  case  in 
1881, 2  such  sales  were  held  to  be  within  the  “  act  to  pre¬ 
vent  gaming,”  and  not  to  be  there  enforcible,  even 
though  made  in  another  State.  “Optional  deals”  in 
grain  were  denounced  in  an  Illinois  case  in  1875, 3  con¬ 
struing  the  Illinois  “  corner  ”  statute.4 * 6  But  see  an 
Illinois  case  in  1878, 5  deciding  that  a  sale  of  wheat  is  not 
rendered  invalid  by  a  stipulation  to  deliver  at  a  future 
day.  In  a  Michigan  case  in  1879, 6  it  was  held  that  a 
sale  of  grain  to  be  delivered  in  future  is  not  a  gambling 
contract  unless  both  parties  so  intend.  So  held  also,  in 
Pennsylvania,  in  1872.7  So  held,  even  where  a  party 
directed  his  broker,  in  view  of  adverse  aspect  of  the 
market,  to  settle  with  the  buyer  before  maturity.8 9 *  In 
an  Illinois  case  in  1875, 9  brokers’  customs,  “puts,” 
“  calls,”  etc.,  were  considered,  and  it  was  held  that  either 
party  acting  in  good  faith  could  have  the  benefit  of  the 
contract,  regardless  of  the  secret  purpose  of  the  other 
party.  But  compare  an  English  stock  exchange  case  in 
1878  ; 10  also  a  Massachusetts  case  in  1S89,  as  to  a  Chicago 
board  of  trade  transaction  in  pork.11  “Ringing  up  ”  for 

1  Shaw  v  Clark,  49  Mich.  384. 

2  Flagg  v.  Baldwin,  38  N.  J.  Eq.  219. 

8  Pickering  v.  Cease,  79  Ill.  328. 

4  In  the  1891  volume,  chap.  38,  §  130. 

6  Cole  v.  Milmine,  88  Ill.  349. 

6  Gregory  v.  Wendell,  40  Mich.  432. 

7  Smith  v.  Bouvier,  70  Pa.  325. 

8  Gilbert  v.  Gauger  (1878),  8  Bis.  214. 

9  Pixley  v.  Boynton,  79  Ill.  351. 

19 Thacker  v.  Hardy,  L.  R.,  4  Q.  B.  Div.  685. 

11  Harvey  v.  Merrill,  150  Mass.  1. 
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settlement  upon  a  sale  for  future  delivery  does  not  neces¬ 
sarily  invalidate  the  transaction.1 

As  to  the  broker’s  right  to  sell  the  stock  on  exhaustion 
of  margin,  see  New  York  cases  in  1880,  1890  and  1893. 2 
As  to  the  broker’s  right  to  repledge  stock,  see  a  Massa¬ 
chusetts  case  in  I860.3 

(14)  §  1076— Obstructing  Justice— Champerty— Contingent 

Fees — Collection  Note. 

Another  class  of  void  contracts  are  those  obstructing 
the  administration  of  justice.  As  to  champerty,  in  an 
English  case  in  1873, 4  it  was  held  that  the  rule  that  a 
contract  between  strangers  to  maintain  a  litigation  for  a 
share  of  the  proceeds  is  champertous,  applied,  even  though 
one  party  was  a  relation  of  the  other,  and  held  some 
collateral  interest  in  the  suit,  a  will  contest.  In  a  Mas¬ 
sachusetts  case  in  1881, 5  it  was  held  not  to  be  champertous 
to  agree  to  receive  compensation  for  services  contingent 
on  the  result  of  the  suit.  So  also  in  Illinois  cases  in 
1874  and  1887.6  So  also  in  a  New  York  case  in  1886.7 
In  an  Iowa  case  in  1881, 8  it  was  held  that  one’s  cham¬ 
pertous  contract  with  his  attorney  could  not  he  availed  of 
by  the  opposite  party  to  defeat  recovery.  But  there,  in 
1877,  a  contract  between  attorney  and  client  of  the 
Dobson- &-Fogg-Bardell  ilk  was  held  to  be  against  public 
policy  and  not  enforcible.9  So  also,  in  New  York,  in 
the  same  year.10  An  attorney’s  contract  to  procure,  for 

1  Ward  V.  Vosburgh  (1887),  31  Fed.  Rep.  12. 

2  Gillett  v.  Whiting,  120  N.  Y.  402;  Gruman  v.  Smith,  81  N.  Y.  25  ; 
Minor  v.  Beveridge,  67  Hun,  1. 

3  Wood  v.  Hayes,  15  Gray,  375. 

4  Hutley  v.  Hutley,  L.  R.,  8  Q.  B.  Cas.  112. 

6  Ackert  v.  Barker,  131  Mass.  436. 

3  Thompson  v.  Reynolds,  73  Ill.  11 ;  Phillips  v.  South  Park  Com’rs, 
119  Ill.  626. 

7  Fowler  v.  Callan,  102  N.  Y.  395. 

8  Small  v.  Chicago,  R.  I.  &  P.  R.  Co.,  55  Iowa,  582. 

9  Adye  v.  Hanna,  47  Iowa,  264. 

10  Coughlin  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  71  N.  Y.  443.  Compare 
Duke  v.  Harper  (1877),  66  Mo.  51.  See  also  Chancellor  Kent’s  comment 
in  a  case  in  1821,  Arden  v.  Patterson,  5  Johns.  Ch.  44.  Also  Judge  D.  M. 
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a  contingent  fee,  a  settlement  of  a  criminal  charge  of 
fornication,  has  been  held  to  be  against  public  policy  and 
void.1 

It  seems  that,  according  to  the  weight  of  authority, 
a  provision  in  a  promissory  note  for  a  collection  fee  is 
invalid.2 

§  1077.  Stifling  Prosecution. 

As  to  agreements  to  stifle  prosecution,  in  an  English 
case  in  1866, 3  it  was  held  that  a  father’s  agreement  with 
bankers  to  mortgage  his  property  on  surrender  of  certain 
notes  whereon  his  son  had  forged  his  name,  was  void. 
But  in  a  casein  1882, i  it  was  held  that  in  order  to  render 
illegal  the  receipt  of  securities  by  a  creditor  from  his 
debtor,  where  the  debt  has  been  contracted  under  cir¬ 
cumstances  which  might  render  the  debtor  liable  to 
criminal  proceedings,  it  is  not  enough  to  show  that  the 
creditor  was  thereby  induced  to  abstain  from  prosecuting. 
In  a  New  York  case  in  1875, 5  a  majority  of  the  court 
held  that  an  agreement  with  one  jointly  indicted  with 
others,  that  in  case  he  will  fully  testify,  the  prosecution 
will  recommend  that  a  nolle  prosequi  be  entered  as  to 
him,  was  not  against  public  policy. 

§  1078.  Arbitration  Clause  Ousting  Court. 

As  to  agreements  to  submit  to  arbitration,  thereby 
ousting  the  court  of  jurisdiction,  see  a  Massachusetts  case 
in  1883, 6  concerning  a  stipulation  making  the  president 
of  a  corporation  the  judge  as  to  forfeiture  of  a  deposit 

Valentine’s  in  a  complicated  case  in  1883,  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Johnson,  29  Kan.  218. 

1  Ormerod  v.  Deaman  (1882),  100  Pa.  561. 

2  Woods  v.  North  (1877),  84  Pa.  407 ;  Bullock  v.  Taylor  (1878),  39 
Mich.  137  ;  Merchants’  Nat.  Bk.  v.  Sevier  (1882),  14  Fed.  Rep.  662  ;  Mor¬ 
ris  v.  Bk.  of  Commerce  (1887),  67  Tex.  602.  But  see  Adams  v.  Adding¬ 
ton  (1883),  16  Fed.  Rep.  89. 

s  Williams  v.  Bayley,  L.  R.,  1  H.  of  L.  (Eng.  &  I.  Ap.  Cas.),  200. 

4  Flower  v.  Sadler,  L.  R.,  10  Q.  B.  Div.  572. 

6  Nickelson  v.  Wilson,  60  N.  Y.  362. 

6  White  v.  Middlesex  R.  Co.,  135  Mass.  216. 


Chap.  XVII. 


CONTRACTS,  COVENANTS,  ETC. 


821 


by  its  employe  ;  one  in  1885, 1  as  to  arbitration  of  a  loss 
by  fire  ;  and  a  English  case  in  1887  upon  a  fire-policy.2 
In  a  Pennsylvania,  case  in  1875, 3  it  was  held  that  the 
policy  was  not  invalidated  by  the  arbitration  clause.4 * 
Arbitration  and  award  will  be  noticed  presently.6 

(15)  §  1079.  Tending  to  Corruption— Child-Trist  Claim. 

A  contract  may  be  void  for  tending  to  corruption.  In 
a  case  from  the  District  of  Columbia  in  1874, 6  it  appeared 
that  Trist  had  a  claim  against  the  Government  for 
services  in  the  treaty  of  Gaudaloupe- Hidalgo,  and  agreed 
to  pay  a  Boston  law-firm.  Child  and  Son,  for  prosecuting 
it,  one- fourth  of  whatever  Congress  might  allow  thereon. 
Child  solicited  the  vote  of  members,  and  succeeded  in 
getting  an  appropriation  of  $14,559.  The  Federal. Su¬ 
preme  Court  sustained  Trist’s  refusal  to  pay  the  one- 
fourth.  The  high  moral  character  of  Messrs.  Child  was 
conceded,  but  Judge  Swayne  remarked  that  “  the  law  is 
no  respecter  of  persons,  and  that  a  contract  to  traffic  in 
legislation  was  void.  Compare  the  Massachusetts  act  of 
1890,  chapter  456,  requiring  the  sergeant-at-arms  to 
keep  a  docket  of  names  of  legislative  counsel  and  agents, 
and  their  employers  to  file  with  the  secretary  of  state 
a  sworn  statement  of  the  expenses.  Compare  also  a 
Federal  court  case  in  1879,  of  a  void  contract  to  procure 
one’s  appointment  as  special  counsel  in  the  Farragut 
prize  cases.7  But  in  a  New  York  case  in  1867, 8  it  was 
held  that  one  might  lawfully  employ  an  agent  to  sell 
steamers  to  the  Government,  and  might  properly  be 
induced  by  the  fact  that  he  was  of  the  same  political 
party  as  the  administration. 


1  Reed  V.  Wash.  F.  &  M.  Ins.  Co.,  138  Mass.  572. 

2  Viney  v.  Bignold,  L.  R.,  20  Q.  B.  Div.  172. 

3  Metz  v.  Armenia  F.  Ins.  Co.,  79  Pa.  478. 

4  See  post,  §  1441. 

s  §  1108. 

6  Trist  v.  Child,  21  Wall.  441. 

7  Maguire  v.  Corwine,  101  U.  S.  108. 

8  Lyon  v.  Mitchell,  36  N.  Y.  235. 
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§  1080.  Farming  out  a  Public  Office — Inducing  Breach. 

The  Kentucky  statutes  prohibit  the  farming  out  of 
any  public  office.  In  a  case  in  1881, 1  a  court  clerk's 
assignment  of  his  fees  to  pay  a  debt  was  held  void  as 
against  public  policy. 

In  a  Massachusetts  case  in  1876, 2  a  contract  whereby 
A.  agreed  to  secure  for  B.  the  office  of  treasurer  of  a  cor¬ 
poration  if  B.  would  buy  part  of  A.’s  stock  therein  at  a 
price  named,  was  held  to  be  void.  In  a  case  in  1884, 3  it 
was  held  that  upon  a  club’s  request  to  recommend  a 
builder  “  that  you  can  endorse,  in  every  way  responsible,” 
a  promise  by  W.  to  pay  to  H.  $250  for  so  recommending 
him  was  void. 

In  a  Federal  court  case  from  Alabama  in  1888, 4  a 
contract  to  induce  an  extension  company  to  disregard  its 
agreement  with  a  railway  company  to  construct  its  road 
by  the  shortest  route — namely,  to  go  by  way  of  Anniston 
instead  of  Oxford,  where  was  a  rival  establishment — was 
held  to  be  void. 

(16)  §  1081.  Illegal  or  Immoral — Usury. 

As  to  what  is  an  usurious  contract,  the  legislators 
have  not  entirely  relieved  the  judges  of  the  labor  of 
determining.  The  following  illustration  by  Judge  Daniel 
Cady,  in  a  New  York  case  in  1850, 5  is  well  worth  repeat¬ 
ing  :  Suppose  a  man  wishes  to  raise  money  to  pay  an 
execution  of  $1,000,  on  which  his  farm  is  to  be  sold  at 
the  end  of  six  weeks.  He  applies  to  a  rich  neighbor  for 
aid  to  prevent  the  sale  ;  he  does  not  in  terms  ask  for  a 
loan.  He  knows  the  neighbor  has  no  money  on  hand, 
but  has  undoubted  credit.  He  is  answered  :  “  Give  me 
your  bond  and  mortgage  for  $1,200,  payable  in  a  year, 
with  interest,  and  I  will  give  you  my  written  promise  to 
satisfy  the  execution  within  six  weeks.”  The  bond  and 


1  Field  v.  Chipley,  79  Ky.  260. 

2  Guernsey  v.  Cook,  120  Mass.  501. 

8  Holcomb  v.  Weaver,  136  Mass.  265. 

4  Woodstock  Iron  Co.  v.  Richmond  &  D.  Ext.  Co.,  129  U.  S.  643. 

6  Dry  Dock  Bk.  v.  Am.  L.  Ins.  &  T.  Co.,  3  N.  Y.  344,  at  p.  363. 
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mortgage  are  given  and  the  written  promise  is  performed. 
Who  will  say  that  there  was  no  loan,  or  that  the  bond, 
etc.,  securing  a  premium  of  $200  was  free  from  the  taint 
of  usury  ?  Or,  if  instead  of  the  written  promise  to  pay 
the  execution,  he  had  agreed  to  give  his  check  on  a  bank, 
payable  in  thirty  days,  for  the  amount  due  on  the  execu¬ 
tion,- — would  not  that  be  a  loan  of  money  after  the  check 
was  paid,  and  a  loan  of  the  check  until  it  was  paid  ? 1 

The  defense  of  usury  is  personal  to  the  debtor  and  his 
privies  ;  it  cannot  he  pleaded  by  a  second  mortgagee  in  a 
foreclosure  suit  by  the  first.2 

As  to  the  essential  elements  of  usury,  the  construction 
of  the  statutes,  who  may  take  advantage  of  equitable 
relief,  etc.,  the  decisions  have  not  always  been  perfectly 
uniform.3 4 

§  1082.  Smuggled  Goods  Distinction. 

As  to  some  contracts,  the  maxim,  Ex  dolo  malo  non 
oritur  actio,  must  not  be  applied  undistinguishably.  In 
an  English  case  in  1875, 4  for  the  price  of  tea  sold  and 
delivered,  Lord  Mansfield 5  said  :  “In  England,  tea  which 
has  not  paid  duty  is  prohibited  ;  and  if  sold  there,  the 
contract  is  null  and  void.  But  if  sold  and  delivered  at  a 
place  where  it  is  not  prohibited — as  at  Dunkirk — and  an 
action  is  brought  for  the  price  of  it  in  England,  the 
buyer  shall  be  condemned  to  pay  the  price  ;  because  the 
original  contract  was  good  and  valid.” 

§  1083.  Aiding  Law-breakers— Selling  to  Prostitutes. 

Applications  of  the  maxim,  Ex  turpi  causa  non 
oritur  actio ,  are  somewhat  various.  In  an  English  case 
in  1866, 6  it  was  held  that  one  could  not  recover  the  price 


1  See  Champion  Bissell’s  article  on  usury,  2  Gr.  Bag,  303. 

2  Ready  v.  Huebner  (1879),  46  Wis.  692. 

8  See  Collation,  27  Am.  &  Eng.  Encyc.  of  Law,  1  et  seq.  As  to 
enforcement  of  usurious  foreign  contracts,  see  J.  B.  Moore’s  Collation, 
34  Alb.  L.  J.  244. 

4  Holman  v.  Johnson,  1  Cowper,  341. 

6  After  quoting  2  Huberus  (Tit.  De  Conflictu  Legum),  539. 

6  Pearce  v.  Brooks,  L.  R. ,  1  Excli.  Cas.  213. 
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of  a  brougham  sold  to  a  prostitute  with  reason  to  believe 
that  she  meant  to  use  it  to  advertise  her  avocation. 
Therein  Chief  Baron  Pollock  cited  a  case  in  1819, 1  wherein 
Chief  Justice  Abbott  had  held  that  money  lent  to  settle 
losses  on  illegal  stock-jobbing  transactions  could  not  be 
recovered.  It  were  not  strange  if  a  political  daughter 
of  France  be  found  to  be  more  lax  in  such  case.  In  a 
Louisiana  case  in  1814, 2  an  action  was  held  to  lie  for  the 
price  of  furniture  knowingly  sold  to  furnish  a  house  of 
ill-fame.  We  can  easily  guess  how  earnestly  the  maxim 
would  be  applied  by  a  political  daughter  of  the  Puritans. 

§  1084.  Sunday  Hiring— Lending  for  Gambling — Leasing  for 
Anti-Bible  Lectures. 

In  a  Maine  case  in  1868, 3  it  was  held  that  one’s  hire  of 
a  horse  and  carriage  on  Sunday  was  not  rendered  lawful 
by  the  fact  that  he  thereby  conveyed  a  young  lady  home 
from  meeting.  Other  Sunday  cases  will  be  noticed 
further  on.4  In  a  case  in  1881, 5  the  Maine  conscience 
asserted  itself  by  declaring  that  money  lent  with  the 
understanding  that  it  was  to  be  used  for  poker- gambling 
and  so  used  cannot  be  recovered.  But  there  must  be  a 
combined  intent  of  the  borrower. 

In  an  English  case  in  1861, 6  it  appeared  that  the 
plaintiff,  secretary  of  the  Liverpool  Secular  Society,  hired 
St.  Anne’s  Assembly  Rooms  for  lecture  purposes,  but 
after  advertising  the  topics  was  refused  the  use.  Baron 
Bramwell  held  that  he  could  not  recover  for  breach  of 
the  contract.  The  subjects  were  :  “The  Soul,  its  Nature 
and  Destination  ;  ”  “  Bible  Morality  and  Bible  Science  ;  ” 
“  The  Sceptical  Tendency  of  Bishop  Butler’s  Analogy  ;  ” 
“  The  Bible  Shown  to  be  no  more  inspired  than  auy 
other  Book."'  Thus  and  so  to  lecture  was  declared  “  an 
unlawful  purpose.” 

1  Cannan  v.  Bryce,  3  B.  &  Aid.  179. 

2  Mahood  v.  Tealza,  26  La.  An.  108. 

3  Tillock  v.  Webb,  56  Me.  100. 

4  See  Chap.  XXVIII. 

5  Tyler  v.  Carlisle,  79  Me.  210. 

6  Cowan  v.  Milbourn,  L.  R.,  2  Exch.  Cas.  230. 
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§  1085.  Vendor’s  Scienter— Cards. 

In  an  Iowa  case  in  1878, 1  it  was  held  to  he  no  defense 
to  an  action  for  the  price  of  a  billiard  table  that  it  may 
be  used  for  the  purpose  of  gambling  ;  and  knowledge 
that  it  will  be  so  used  cannot  be  inferred  from  the  fact 
that  the  table  is  accompanied  with  a  pool-set  and  rules 
for  playing  the  game.  The  court  followed  a  New  York 
decision  in  1856  (as  to  the  Morris  Canal  and  Banking 
Company’s  knowledge  of  the  North  American  Trust 
Canal  Company’s  purchase  of  unauthorized  Indiana 
bonds),2  and  disapproved  an  Ohio  decision  in  1831, 3  that 
a  corporation  could  not  recover  for  work  erecting  a  nine- 
pin  alley  on  a  tavern-keeper’s  premises.  Judge  Adams 
remarked  that,  under  the  Ohio  decision,  any  sale  of  play¬ 
ing  cards  would  be  unlawful.  But  compare  the  com¬ 
plicated  Ohio  case  in  1861,  of  a  crooked  hill  of  exchange.4 

§  1086.  Trespass— Liquor-selling. 

In  an  Ohio  case  in  1849, 5  it  appeared  that  Lambert,  a 
justice  of  the  peace,  asked  Cumpston  to  help  Sherman, 
a  constable,  arrest  Razor  on  a  capias  ad  sat.  ;  telling 
him  it  was  lawful,  and  promising  to  indemnify  him. 
After  the  arrest  was  made,  Razor  sued  Cumpston, 
Lambert  and  Sherman,  and  recovered  damages  for 
trespass  in  unlawful  arrest,  all  which  Cumpston  was 
obliged  to  pay.  A  majority  of  the  Supreme  Court  held 
that  Lambert  was  not  liable  to  Cumpston  on  the  promise 
of  indemnity  ;  it  being  for  doing  an  illegal  act.  Judge 
Spalding  dissenting,  quoted  Buller,  N.  P.  146,  that  “  the 
act  to  be  done  must  appear  unlawful  at  the  time,  other¬ 
wise  the  promise  will  not  be  void.”  Compare  a  New 
Hampshire  case  in  1870  of  a  sale  of  liquors;6  also  the 
nice  distinctions  in  the  Vermont  cases  upon  liquor  sales.7 

1  Brunswick  v.  Valleau,  50  Iowa,  120. 

2  Tracy  v.  Talmage,  14  N.  Y.  162. 

3  Spurgeon  v.  McElwain,  6  Ohio,  442. 

4  Pickaway  Cy.  Bk.  v.  Prather,  12  Ohio  St.  497. 

5  Cumpston  v.  Lambert,  18  Ohio,  81. 

6  Hill  v.  Spear,  50  N.  H.  253. 

7  Shaw  v.  Carpenter  (1881),  54  Vt.  155  ;  Carrigan  v.  Lycoming  F. 
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In  a  case  in  1869, 1  it  was  held  that  one  may  recot  er 
the  price  of  intoxicating  liquors  though  sold  in  violation 
of  the  Federal  license  law  ;  but  not  if  the  cases  were  sent 
from  another  State  fraudulently  marked  “  benzine,” 
u  cider-vinegar,  ”  etc.  In  a  Massachusetts  liquor-price 
case  in  1869, 2  it  was  held  that  mere  reasonable  cause  of 
belief  without  actual  knowledge  of  the  unlawful  intent 
would  not  defeat  the  action. 

In  a  Federal  Supreme  Court  case  from  Arkansas  in 
1870,  as  to  a  note  for  goods  for  the  rebellion,3  Judge 
Bradley  remarked  that  it  is  difficult  “  where  to  draw  the 
precise  line,  as  to  the  vendor’s  knowledge  of  the  pur¬ 
chaser’s  intent.” 

§  1087.  Unlicensed.  Services  — Loan  to  Managers  — Unsealed 
Weights. 

In  an  English  case  in  1836, 4  it  was  held  that  an  un¬ 
licensed  stock-broker  could  not  recover  any  commission 
or  compensation  for  his  services  in  buying  or  selling. 
In  a  Massachusetts  casein  1886, 5  it  was  held  that  a  loan 
by  an  insurance  company  to  one  of  its  finance  committee 
may  be  in  good  faith  and  valid,  although  in  violation  of 
a  directory  statute.  In  a  Minnesota  case  in  1888,6itwas 
held  that  the  price  of  goods  sold  by  unsealed  weights 
and  measures  could  not  he  recovered. 

§  1088.  Mala  Fides— Corporations. 

In  a  case  in  1892, 7  it  was  held  that  an  agreement  to 
buy  shares  in  a  company,  in  order  to  induce  persons  to 
believe  that  there  was  a  bona  fide  market  therefor,  was 
illegal.  In  a  Massachusetts  case  in  1862, 8  it  was  held 

Ins.  Co.  (1881),  53  Vt.  418  ;  Tuttle  v.  Holland  (1871),  43  Vt.  542  ;  Territt 
v.  Bartlett  (1849),  21  Vt.  184. 

1  Aiken  v.  Blaisdell,  41  Vt.  655. 

2  Adams  v.  Coulliard,  102  Mass.  167. 

8  Hanaur  v.  Doane,  12  Wall.  342. 

4  Cope  v.  Rowlands,  2  Mees.  &  W.  149. 

5  Bowditch  v.  New  Eng.  L.  Ins.  Co.,  141  Mass.  292. 

6  Bisbee  v.  McAllen,  39  Minn.  143. 

7  Scott  v.  Brown.  L.  R.  of  1892,  2  Q.  B.  Div.  724. 

8  Frost  v.  Gage,  3  Allen,  560. 
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that  a  creditor  who,  by  a  secret  agreement  not  to  claim 
any  part  of  the  proceeds  of  the  debtor’s  estate,  induced 
the  assignee,  who  was  also  a  creditor,  to  sign  the  release 
and  to  procure  others  to  sign  it,  could  not  recover  any 
dividend  from  the  assignee.  An  agreement  to  pay  a 
bonus  to  a  member  of  a  corporation  for  a  transfer  of  its 
charter,  not  to  be  paid  over  for  its  benefit,  is  not  en- 
forcible.1 

§  1089.  Composition  Deed— Defrauding  Creditors. 

A  composition  deed  may  be  invalidated  by  bad  faith. 
The  fact  that  a  creditor  having  been  given  a  secret  pref¬ 
erence,  was  compelled  to  refund,  may  not  preclude  him 
(on  miscarriage  of  the  composition)  from  still  establish¬ 
ing  his  debt  and  receiving  dividends.2  A  stipulation  for 
payment  or  security  to  some  creditors  beyond  their  pro 
rata  share  invalidates  the  deed.3  In  a  Georgia  case  in 
1875, 4  the  court  refused  to  disturb  an  already  executed 
immoral  contract,  namely,  a  sale  of  goods  to  defraud 
the  vendor’s  creditors. 

§  1090.  Indemnifying  for  Slander. 

In  a  case  in  1893, 5  it  appeared  that  Gen.  Butler  agreed 
to  pay  his  publisher  all  costs  and  damages  arising  from 
suits  for  publishing  any  statements  in  his  autobiography 
as  to  other  persons.  A  majority  of  the  court  held  that 
the  contract  was  not  invalid.  But  Judge  Lathrop  was 
of  the  opinion  that  this  stipulation  tainted  the  whole 
with  illegality.6 

§  1091.  In  Restraint  of  Marriage— Illicit  Intercourse. 

In  general,  a  condition  in  restraint  of  marriage  is 
void.7 

1  Re  Meeker,  Bankr.  Esterly’s  Claim  (1878),  17  Alb.  L.  J.  277. 

2  Brookmire  v.  Bean  (1875),  3  Dillon,  136. 

8  See  Kullman  v.  Greenebaum  (1891),  92  Cal.  403. 

4  Heineman  v.  Newman,  55  Ga.  262. 

6C.  F.  Jewett  Pub.  Co.  v.  Butler,  159  Mass.  517. 

8  He  cited  Bishop  v.  Palmer,  146  Mass.  469  ;  Louncl  v.  Grimwade,  L. 
R.,  39  Ch.  Div.  605.  Compare  the  Sleeping-Car  case,  post,  §  1096. 

7  As  between  Salvation  Army  officers  and  lassies,  see  34  Alb.  L.  J. 
321.  In  wills,  see  Hodgson  v.  Halford,  post,  Chap.  XXXI. 
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In  an  English  case  in  1850, 1  it  was  held  that  one  is 
not  bound  by  his  promise  to  marry  a  person  already 
married.  But  see  cases  thereon  yet  to  be  considered  as 
ex  turpi  contractu }  Nor  by  his  promise  to  marry  in 
consideration  of  future  illicit  intercourse.3 

In  a  New  York  case  in  1879, 4  it  was  held  that  a  draft 
for  $5,000  drawn  by  Haskin,  the  putative  father  of  an 
illegitimate  boy,  payable  to  his  own  order,  and  indorsed 
to  the  mother,  “for  the  benefit  of”  the  boy,  imported  a 
good  consideration  and  was  valid. 

§  1092.  Unconscionable  Contracts. 

It  is  not  easy  to  define  an  unconscionable  contract,  or 
to  adjust  the  equities  with  a  spendthrift  mortgaging  real 
estate  coming  to  him  under  his  father’s  will.5  Compare 
“  catching  bargains.” 6  In  a  Kansas  case  in  1880, 7  it  was 
held  unconscionable  for  a  woman  to  take  an  unfair 
advantage  of  her  assignee  of  a  policy  on  her  husband’s 
life.  In  the  realm  of  prose  life,  the  stipulation  between 
Shylock  and  Antonio  as  to  the  pound  of  flesh  would  be 
contra  bonos  mores  and  void. 

(17)  §  1093.  Combinations— Boy cottings. 

As  to  labor  combinations  also,  the  rule  of  public 
policy  is  a  “variable  quality.”  Cases  of  boycotting  and 
black-listing  have  already  been  considered. 8  W ages  may 
be  unreasonably  high,  and  masters  may  try  by  lawful 
means  to  lower  them.9  Wages  may  be  unreasonably 

1  Millward  v.  Littlewood,  5  Exch.  775. 

2Steinfeld  v.  Levy,  and  Haviland  v.  Halstead,  post,  §  1321. 

3  But  see  post,  §  1320. 

4  Hook  v.  Pratt,  78  N.  Y.  371. 

6  See  Butler  v.  Duncan  (1881),  47  Mich.  94. 

0  Miller  v.  Cook  (1870),  L.  R.,  10  Eq.  Cas.  641 ;  Beynon  v.  Cook  (1875), 
10  Ch.  Ap.  389 ;  Aylesford  v.  Morris  (1873),  8  Ch.  Ap.  484  ;  Smith  v. 
Kay  (1859),  7  H.  of  L.  Cas.  750  :  Chesterfield  v.  Janssen  (1750),  2  Ves. 
Sr.  125  ;  1  White  &  T.  Lead.  Cas.  Eq.  344. 

7  Kelley  v.  Caplice,  23  Kan.  474. 

8  §  830. 

9  Com’th  v.  Carlisle  (1821),  Brightly,  36 ;  Bradley  v.  Pierson,  149  Pa. 
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low,  and  workmen  may  try  by  lawful  means  to  raise 
them.1  But  a  by-law  of  a  trades-union  providing  for 
penalties  or  intimidation  against  non-union  men  not 
joining  in  a  strike  for  higher  wages  is  unlawful.2  So 
also  a  rule  to  fine  any  member  binding  his  son  to  work 
in  any  shop  where  non-union  men  are  employed.3  So 
also  a  combination  not  to  work  for  any  one  employing 
men  working  below  a  certain  standard  of  wages  ;  e.  g., 
shoemakers,4  hatters,5  journeymen  cordwainers.6 

§  1094.  Plotting  Bidders. 

The  rule  is  very  strictly  applied  as  to  judicial  sales.7 
The  same  principle  applies  in  “  Dutch  Auction,”  where 
the  biddings  are  downward  ;  e.  g.,  land-sales  for  taxes, 
or  contracts  for  public  supplies  going  to  the  lowest 
bidder.8  But  bidders  may  form  a  partnership  if  the  ob¬ 
ject  be  fair,  as  in  a  complicated  case  from  Illinois  in  1867, 
concerning  sale  of  an  encumbered  distillery.9 

In  general,  however,  a  contract  to  forbear  bidding  at 
a  public  auction  is  illegal.10  Otherwise,  as  to  a  private 

i  Hilton  v.  Eckersley  (1855),  6  Ellis  &  B.  47  ;  Sayre  v.  Louisville 
Un.  Benev.  Ass.  (1863),  1  Duvall,  148. 

•2  Queen  v.  Rowlands  (1851),  17  Ad.  &  E.  N.  S.  (Q.  B.)  671  ;  Carew  v. 
Rutherford  (1870),  106  Mass.  1  ;  distinguishing  Com’th  v.  Hunt  (1842),  4 
Met.  111. 

s  Rigby  v.  Connol  (1880),  L.  R.,  14  Ch.  Div.  482. 

4  People  v.  Fisher  (1835),  14  Wend.  9. 

6  People  v.  Trequier  (1823),  1  Wheeler,  142. 

s  People  v.  Melvin  (1809),  Yates  N.  Y.  Sel.  Cas.  112-278;  Wheeler 
Cr.  Cas.  262.  See  also  Master  Stevedores’  Ass.  v.  Walsh,  2  Daly,  1.  See 
also  Collation,  24  Am.  &  Eng.  Encyc.  of  Law  (1894),  123  et  seq. 

7  Cocks  v.  Izard  (1886),  7  Wall.  559;  Brackett  v.  Wyman,  48  N.  Y. 
667  •  Horn  v.  Star  Foundry  Co.,  23  W.  Va.  522  ;  Wooton  v.  Hinkle,  20 
Mo.’ 290  ;  Hawley  v.  Cramer,  4  Cowen,  717  ;  Bradley  v.  Kingsley,  43  N. 
Y.  534 ;  Abbey  v.  Dewey,  25  Pa.  413 ;  Thompson  v.  Davies,  13  Johns. 

112  ;  Howell  v.  Mills  (1873),  53  N.  Y.  322. 

s  Doolin  v.  Ward,  6  Johns.  194  ;  King  v.  Winants  (1874),  71  N.  Car. 

469.  .  , 

9  Wicker  v.  IToppock,  6  Wall.  94.  See  also  cases  m  the  writer  s 

treatise  on  “  Sheriff’s  Sales,”  22  Am.  &  Eng.  Encyc.  of  Law,  602,  Chap;> 
VII. ,  §  5,  a,  “  Devices  to  Stimulate,”  and  b,  “  Combinations  to  Depress. 

10  Story,  Eq.  292. 
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sale.  Thus,  in  a  Vermont  case  in  1874, 1  it  was  held  that 
a  contract  to  forbear  purchasing  an  interest  in  certain 
land  at  private  sale,  and  to  assist  another  in  the  pur¬ 
chase,  was  not  void  as  against  public  policy. 

(18)  §  1095.  Monopolies— Lookout  Mountain  Case. 

Application  of  the  rule  of  public  policy  to  the  exer¬ 
cise  of  a  corporate  franchise  often  turns  on  the  question 
whether  the  resulting  depression  of  competition  affects 
detrimentally  the  supply  of  some  common  necessity  as 
contradistinguished  from  a  luxury,  recreation  or  amuse¬ 
ment.  Courts  may  compel  railroad  companies  to  be 
impartial  to  their  shippers.2  A  distinction  has  been 
made  as  to  mere  sight-seers.  In  a  case  in  a  Federal 
court  in  Tennessee  in  1883, 3  it  appeared  that  Miss  White- 
side  became  the  owner  of  the  point  of  Lookout  Mountain 
(a  favorite  resort  on  account  of  the  extended  view),  also 
owner  of  a  chartered  turnpike  which  was  a  regular  toll- 
road  thereto.  She  enclosed  her  ground  as  a  park,  and 
charged  an  entrance  fee.  She  entered  into  a  contract 
with  Owen  whereby  lie  was  to  carry  all  passengers  by 
her  road  instead  of  another  route,  and  was  to  have  the 
exclusive  privilege  of  bringing  persons  into  the  park. 
Sharp,  another  liveryman,  sought  to  enjoin  her  from 
refusing  admission  to  passengers  carried  by  him,  and 
tendering  the  usual  fee.  The  injunction  was  refused. 
Judge  Key,  however,  remarked  that  had  she  attempted 
to  interfere  with  Sharp’s  use  of  her  turnpike,  the  court 
woidd  have  restrained  her. 

It  seems  that  the  right  of  monopoly  is  not  necessarily 
affected  by  the  magnitude  of  the  business  and  the  num¬ 
ber  of  persons  interested.  In  a  Texas  case  in  1880, 4 
the  plaintiff  combined  to  get  exclusive  control  of  the 
cotton-press  business  in  Galveston,  and  to  exact  charges 
without  consideration.  But  the  court  refused  to  inter- 

1  Morrison  v.  Darling  and  Ricker,  47  Vt.  67. 

2  But  see  Ex p.  Benson  (1882),  18  S.  Car.  28. 

8  Sharp  v.  Whiteside,  19  Fed.  Rep.  156. 

4  Ladd  v.  Southern  Cotton  Press  &  M.  Co. ,  53  Tex.  172. 
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fere  in  absence  of  specific  legislative  or  constitutional 
requirement. 

§1096.  Grants  of  Exclusive  Privileges. 

A  grant  of  an  exclusive  privilege  to  owners  of  a 
public  business  is  not  always  against  public  policy.  So 
held,  in  a  Federal  court  case  from  Louisiana  in  1890,  as 
to  lease  of  sleeping-cars,  two  of  which  were  burned  at 
New  Orleans  in  1882. 1  Therein  Judge  Harlan  remarked 
that  even  if  the  stipulation  were  void,  there  might  be  a 
recovery  for  breach  of  a  distinct  and  other  stipulation 
to  do  a  lawful  thing  ;  citing  a  New  Jersey  case  in  1871. 2 
Compare  Gen.  Butler’s  case,  already  noticed.3  In  West 
Virginia  in  1883,  an  exclusive  grant  to  lay  tubing  (in 
the  Gale  tract  of  2,000  acres)  for  transportation  of  oil 
was  not  sustained.4  So  also  in  Maine  in  1869,  as  tb  a 
railway  company’s  exclusive  grant  to  an  express  com¬ 
pany,5  and  in  Pennsylvania  in  1855. 6 

§  1097.  Telephone  and  Telegraph  Monopolies. 

The  rule  of  public  policy  has  been  extended  to  con¬ 
tracts  giving  a  telephone  monopoly.7  A  Canada  decision 
in  1889  sustained  an  exclusive  lease  to  a  telegraph  line 
for  ninety -nine  years.8  In  some  States  the  monopoly  is 
inhibited  by  statute.9  But  compare  a  Connecticut  case 
in  1891,  construing  statutes  thereon ; 10  also  a  Supreme 
Federal  Court  decision  in  1877,  construing  the  Federal 
and  the  Florida  telegraph  laws  of  1866. 11 

1  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  So.  Car  Co.,  139  U.  S.  j9. 

2  Erie  Ry.  Co.  v.  Union  L.  &  E.  Co.,  35  N.  J.  I.  240. 

3  §  1090. 

4  West  Va.  Transp.  Co.  v.  Ohio  River  Pipe-Line  Co.,  22  W.  Va.  600. 

5  New  Eng.  Expr.  Co.  v.  Me.  Cent.  R.  Co.,  57  Me.  188. 

6  Sandford  v.  Catawissa,  W.  &  E.  R.  Co.,  24  Pa.  378. 

7  state  v.  Bell  Teleph.  Co.  (1880),  36  Ohio,  296;  Louisville  Tr.  Co.  v. 
Am.  Dist.  Tel.  Co.  (1881),  1  Ky.  L.  J.  144 ;  State  v.  Nebr.  Teleph.  Co. 
(1885),  17  Nebr.  126. 

8  Canadian  Pac.  Ry.  v.  Western  Union  Tel.  Co.,  17  Can.  S.  C.  151. 

g.,  Tex.  Rev.  St.  1879,  Art.  624;  Western  Union  Tel.  Co.  v. 
Balt.  &  O.  Tel.  Co.  (1884),  22  Fed.  Rep.  319. 

10  Am.  Rapid  Tel.  Co.  v.  Conn.  Teleph.  Co.,  49  Conn.  352. 

11  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1. 
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§  1098.  Syndicate  Trusts— Stock-pooling. 

In  a  Kentucky  case  in  1889,  a  pooling  agreement 
between  rival  steamboat  owners  was  held  void.1  But 
compare  a  New  York  case  in  1863,  as  to  an  “  immoral  ” 
contract  between  the  Pacific  Mail  Steamship  Co.  and  the 
accessory  Transit  Company,  both  parties  in  pari  delicto .2 

In  a  city  tax-payer’s  suit  against  a  water-works 
monopoly  in  Indiana  in  1881, 3  and  in  the  New  York 
monopoly  case  in  1890,  of  the  “sugar-trust”  combina¬ 
tion  ;  4  also  in  the  Ohio  monopoly  case  in  1892  of  the 
“oil-trust,”5  a  transfer  by  stockholders  to  trustees  in 
consideration  of  an  agreement  of  others  in  the  same 
business  to  do  likewise,  all  to  receive  trust  certificates 
equal  to  the  par  value  of  their  stocks,  with  a  view  to  a 
directory,  a  common  fund,  and  a  monopoly,  was  held  to 
be  against  public  policy.  So  held,  also,  in  a  Louisiana 
case  in  1888. 6  The  petition  therein  alleged  that  the  oil- 
trust  had  exchanged  $31,000,000  in  trust  certificates  for 
property  worth  $10,000,000.  Compare  a  gas-trust  case 
in  Illinois  in  1889  ;7  that  of  the  “Distillers’  and  Cattle- 
Feeders’  Trust  ”  in  Nebraska  in  1890  ; 8  that  of  a  lumber 
“combine”  in  California  in  1888  ; 9  and  that  of  a  salt 
“  scheme  ”  in  New  York  in  1862. 10  Otherwise,  as  to  such 
partnership  not  creating  a  monopoly.11  See  also  a  Federal 
court  case  from  Connecticut  in  1887,  as  to  a  rolling- 
stock  company.12  As  to  construction  of  the  Sherman 
anti-trust  act  of  1892,  see  a  Massachusetts  Federal  court 
case  in  1892, 13  and  an  Ohio  case  in  1892. 14 

1  Anderson  v.  Jett,  89  Ky.  375. 

2  Murray  v.  Vanderbilt,  39  Barb.  140. 

3  Valparaiso  v.  Gardner,  97  Ind.  1. 

4  People  v.  North  River  Sugar  Ref.  Co.,  121  N.  Y.  582. 

5  State  v.  Standard  Oil  Co.,  49  Ohio,  137. 

6  State  v.  American  Cotton  Oil-Trust,  40  La.  An.  8. 

7  People  v.  Chicago  Gas-Trust  Co.,  130  Ill.  268. 

8  State  v.  Nebraska  Distilling  Co..  29  Nebr.  700. 

9  Santa  Clara  Val.  M.  &  L.  Co.  v.  Hays,  76  Cal.  387. 

10  Clancey  v.  Onondaga  Fine  Salt  Mfg.  Co.,  62  Barb.  395. 

11  Ricker  v.  Am.  Loan  &  Trust  Co.  (1885),  140  Mass.  346. 

12  Mills  v.  Hurd,  29  Fed.  Rep.  410. 

18  United  States  v.  Greenhut,  50  Fed.  Rep.  469. 

14  Re  Greene ,  52  Fed.  Rep.  104. 
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As  to  tlie  kinds  of  trusts,  their  creation  and  construct¬ 
ing,  who  may  be  trustee,  his  powers  and  liabilities,  who 
beneficiary,  his  rights  and  remedies,  the  termination, 
etc.,  our  limits  do  not  admit  full  consideration  here.1 


(19)  §  1099.  Interstate  Commerce— Carriers’  Charges. 

In  a  Federal  court  case  from  Illinois  in  1876, 2  it  was 
held  that  the  Illinois  act  of  1871  for  warehousing  and  in¬ 
spection  of  grain  was  constitutional ;  that  where  ware¬ 
houses  are  situated  and  their  business  carried  on  ex¬ 
clusively  within  a  State’s  territory,  she  may  prescribe 
regulations  for  them,  though  they  are  used  as  instru¬ 
ments  by  those  engaged  in  interstate  as  well  as  in  State 
commerce,  and  operate  beyond  her  immediate  jurisdic¬ 
tion.  , 

In  a  case  from  Colorado  in  1884, 3  it  was  held  that  the 

inhibition  in  the  Colorado  constitution  against  unreason¬ 
able  discrimination  in  charges  or  facilities  for  transport¬ 
ation,  or  preferences,  etc.,  imposed  no  more  than  the 
common-law  obligation  ;  also  that  one  railroad  company 
was  not  bound  to  establish  a  station  for  receiving  and 
putting  down  passengers  and  merchandise  at  a  point 
where  another  had  made  a  mechanical  union  with  its 
road  ;  in  some  cases  contracts  by  railroads  for  preferences 
in  freight  charges  have  not  been  sustained.4  But  see  an 
Illinois  case  in  1875,  where  a  contract  to  pay  back  a  re¬ 
bate  was  upheld.5  In  an  English  case  in  1858  it  was 
held  that  special  rates  may  be  given  if  extended  to  the 
same  class  and  quantity  of  freight  of  all,  without  dis¬ 
criminating  between  persons  or  corporations  similarly 

situated. 


1  See  27  Am.  &  Eng.  Encyc.  of  Law  (1895),  1  et  seq. 

2  Munn  v.  Illinois,  94  U.  S.  113.  „ 

3  Atchison,  T.  &  S.  Fe  R.  Co.  v.  Denver  &  N.  O.  R.  Co.,  110  U.  S. 

66<  i  Denver  &  N.  O.  R.  Co.  v.  Atchison,  T.  &  S.  Fe  R.  Co.  (1883),  15 
Fed  Rep.  650  ,  Messenger  v.  Pa.  R.  Co.  (1874),  37  N.  J.  L.  531 ;  Stewart 
V  Lehigh  Val.  R.  Co.  (1875),  38  N.  J.  L.  505. 

s  Toledo  W.  &  W.  R.  Co.  v.  Elliott,  76  Ill.  67. 
e Nicholson  v.  Gt.  Western  R.  Co.,  5  Con.  B.  N.  S.  366. 
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§1100.  Telephone  Rates— Telegraph. 

A  telephone  company  is  a  public  servant  that  must 
give  to  every  party  complying  with  its  regulations  equal 
facilities  of  transmission.1 

A  telegraph  company  may  require  a  transient  person 
to  make  a  deposit  before  getting  answer.2 

§  1101.  Railroading  against  Public  Policy. 

The  rule  of  public  policy  makes  void  a  contract  by  a 
common  carrier  corporation  to  compel  shippers  to  trade 
under  unnecessary  impediments.3  So  held  in  1865,  as  to 
an  agreement  by  one  railroad  company  not  to  extend  its 
line  north  of  Granby  station  without  the  other’s  consent.4 
So  held  also  in  1853,  as  to  an  agreement  by  the  A.  rail¬ 
way  not  to  oppose  a  bill  in  Parliament  authorizing  a 
lease  by  the  B.  to  the  C.5 

(20)  §  H02.  Rescission. 

Rescission  of  contracts  by  act  of  God,  accident,  etc., 
has  already  been  noticed.6  In  a  Massachusetts  case  in 
1830, 7  it  was  held  that  a  contract  under  seal  may  be 
waived  by  parol  agreement  ;  especially  after  it  has  been 
executed — e.  g.,  fulfilling  a  contract  to  build  a  hotel 
where  there  were  deviations  in  the  plan.  In  a  Penn¬ 
sylvania  case  in  1859, 8  it  was  held  that  in  order  to  a 
valid  release  of  a  debt  not  under  seal,  there  must  be 
proof  of  a  consideration. 

In  a  New  York  case  in  1S86,9  seven  contracts  for  street 
car  advertising  were  held  to  be  an  entirety,  and  the  party 

1  State  ex  rel.  Webster  v.  Nebr.  Tel.  Co.  (1885),  17  Nebr.  127. 

2  Western  Union  Tel.  Co.  v.  McGuire  (1885),  104  Ind.  130. 

3  Wiggins  Ferry  Co.  v.  Chicago  &  A.  R.  Co.  (1878),  5  Mo.  App.  347 ; 
Peoria  &  R.  I.  Ry.  Co.  v.  Coal  Valley  Minn.  Co.  (1873),  68  Ill.  489. 

4  Hartford  &  N.  Haven  R.  Co.  v.  N.  Y.  &  N.  Haven  R.  Co.,  3Robt. 

411. 

5 Shrewsbury  &  B.  Ry.  Co.  v.  London  &  N.  W.  Ry.  Co.,  21  Eng.  L. 

&  Eq.  319. 

e§  1060. 

7  Monroe  v.  Perkins,  9  Pick.  298. 

8  Kidder  v.  Kidder,  33  Pa.  268. 

9  Goodenougli  v.  Fuller,  5  N.  Y.  St.  Rep.  896. 
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rescinding  without  cause,  to  be  liable  for  prospective 
profits  for  tlie  balance  of  the  term.  Similarly  held  in  a 
case  as  to  newspaper  advertising.1 

Rescission  for  mistake  will  be  considered  further  on. 


§  1103.  Repudiation. 

The  question  of  rescission  sometimes  turns  upon  that 
of  repudiation  or  countermand.  In  an  English  suit  in 
1853, 3  for  breach  of  an  agreement  to  employ  the  plaintiff 
as  a  courier  on  the  continent  of  Europe,  it  was  held  that 
a  party  to  an  executory  agreement,  disabling  himself  or 
renouncing,  may  become  liable  to  a  suit  for  breach  before 
the  time  for  fulfillment.  So  held  also,  in  some  cases  of 
refusal  to  fulfill  a  promise  to  marry.4  But  in  case  of  a 
contract  to  rebuild,  the  lessor’s  statement  that  he  would 
not  he  able  to  procure  the  requisite  money,  was  held  not 

to  be  a  repudiation.5  In  a  Massachusetts  case  in  1814,  it 
was  held  that  an  action  for  breach  of  a  land  contract, 
brought  before  expiration  of  the  time  fixed  for  the  pur¬ 
chase,  cannot  he  maintained  by  proof  of  an  absolute  re¬ 
fusal  ever  to  purchase.  But  compare  a  case  in  1882,  as 
to  one’s  agreement  to  support  another  for  life  in  consid¬ 
eration  of  conveyance  of  a  house,  etc.,  where  there  was 

a  breach  on  destruction  by  fire.7 

One  who  has  directed  another  to  do  mechanical  work 
__ e  g  ,  improving  sundry  paintings— may  by  counter¬ 
mand  ’  terminate  liability  to  compensate  subsequent 
services.8 


1  Dauchy  v.  Tutt,  19  W.  Dig.  490.  . 

2 gee  Sherwood  v.  Walker,  post,  §  1457.  As  to  rescission  generally 

see  the  writer’s  treatise  thereon  in  21  Am.  &  Eng.  Encyc.  of  Law,  24 

3  Hochster  v.  De  La  Tour,  2  Ellis  &  B.  678. 

4  Frost  v.  Knight  (1872),  L.  R.,  7  Exch.  Cas.  Ill ;  Burtisv.  Thompson 
(1870),  42  N.  Y.  246. 

5  Johnstone  v.  Milling,  16  Q.  B.  Div.  460. 
e  Daniels  v.  Newton,  114  Mass.  580. 

7  Parker  v.  Russel,  133  Mass.  74. 
s  Clark  v.  Marsiglia  (1845),  1  Denio,  317. 
ton  Steel  Co.  (1893),  137  N.  Y.  471  ;  Zuck  v.  McClure  (1881),  98  Pa-/’41’ 
Rayburn  v.  Comstock  (1890),  80  Mich.  448.  See  also  the  case  of  sale  o 
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(21)  §  1104.  Novation. 

As  to  novation,  in  a  Michigan  case  in  1882, 1  it  ap¬ 
peared  that  an  ice-company  contracted  with  the  defend¬ 
ant  brewers  to  furnish  a  season’s  ice  at  $1.75  a  ton,  or  at 
$2.00  if  the  season  be  short.  The  winter  was  mild,  and 
the  ice-crop  a  failure.  In  May,  when  they  had  much 
beer  that  would  be  spoiled  without  ice,  the  company 
notified  them  that  no  more  ice  would  be  furnished  them 
under  the  contract,  and  agreed  to  furnish  at  $3.50  per 
ton.  Held,  that  a  note  given  for  ice  received  at  this 
rate  was  valid  ;  and  the  company’s  exaction  was  not 
legal  duress.2 

§  1105.  Merger— Insolvency  Discharge. 

Extinguishment  of  a  mortgage  by  merger  may  be 
prevented  by  intervening  equities  of  third  persons  :  e.  g., 
where  heirs  pay  it  off,  etc.,3  or  become  tenants  in  com¬ 
mon  of  the  equity  of  redemption.4 

As  to  merger,  it  seems  that  a  debt  contracted  before — 
though  merged  in  a  judgment  rendered  after— the  passage 
of  a  State  insolvent  law,  is  not  discharged  by  the  debtor’s 
insolvency  proceeding,  the  creditor  in  no  way  becoming 
a  party.5  Judgment  without  personal  service  has  been 
held  not  to  merge  the  cause  of  action.6  In  a  Vermont 
case  in  1883, 7  a  majority  of  the  court  held  that,  without 
personal  notice  of  the  proceedings,  a  debt  contracted  and 

100,000  bushels  of  barley,  Kadlish  v.  Young  (1883),  108  Ill.  170  ;  also 
the  case  of  the  grain-transfer  house,  in  the  same  court  in  1892,  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Richards,  32  N.  E.  Rep.  402  ;  (1894),  152  Ill.  59. 

1  Goebel  v.  Linn,  47  Mich.  489. 

2  But  compare  Enders  v.  Bell  Isle  Ice  Co. ,  49  Mich.  279  ;  and  the 
case  of  a  substituted  contract  for  building  a  church,  James  v.  Isaacs 
(1852),  12  Com.  B.  791  ;  also  a  case  of  a  cargo  of  ice,  Dinglev  v.  Oler 
(1886),  117  U.  S.  490.  Further  as  to  novation,  see  Collation,  16  Am.  & 
Eng.  Encyc.  of  Law  (1891),  862  et  seq. 

8  Stantons  v.  Thompson  (1870),  49  N.  IT.  272. 

4  Barker  v.  Flood  (1870),  103  Mass.  474.  See  Charles  Miehling’s 
Collation,  26  Alb.  L.  J.  506. 

6  Conway  v.  Seamons  (1883),  55  Vt.  8. 

8  St.  Johnsbury  Nat.  Bk.  v.  Peabody  (1883),  55  Vt.  492. 

7  McDougall  v.  Page,  55  Vt.  187. 
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payable  in  a  foreign  country— e.  g.,  in  Canada— is  not 
barred  by  the  debtor's  discharge  in  bankruptcy. 

(22)  §  1106.  Accord  and  Satisfaction. 

As  to  accord  and  satisfaction,  some  nice  distinctions 
have  been  made.  In  an  English  case  in  1884, 1  it  was  held 
that  an  agreement  between  a  judgment  debtor  and  cred¬ 
itor  that,  in  consideration  of  payment  down  of  a  part, 
and  paying  the  remainder  in  installments,  the  ci  editor 
would  not  proceed  on  the  judgment,  was  nudum  pactum 

and  without  consideration. 

In  a  suit  in  1889, 2  by  A.  and  B.  upon  a  money  bond 
given  them  by  C.,  it  was  held  that  C.’spleaof  accord  and 
satisfaction  by  his  delivery  of  stocks  to  A.  was  good  only 
as  concerned  A.’s  claim.  In  a  case  in  the  sameyear?3  it 
was  held  that  if  A.  sends  to  B.  a  check  for  less  than  the 
amount  claimed  by  B.  as  damages  for  breach  of  contract, 
B.’s  keeping  it  and  saying  be  applies  it  on  account,  is  not 
conclusive  as  an  accord  and  satisfaction. 

§1107.  Part  Performance. 

In  a  New  York  case  in  1879, 4 *  it  was  held  that  a 
part  execution  with  performance  of  the  residue  will  not 
sustain  an  accord  plea.  In  a  case  in  1889, 6  it  was  held 
that  a  substituted  parol  agreement,  followed  by  actual 
performance,  is  a  good  accord  and  satisfaction  of  a  cove¬ 
nant.  So  also  is  a  new  agreement,  although  without  per¬ 
formance,  if  based  on  a  good  consideration,  and  accepted 
as  satisfaction  6  In  a  Vermont  case  in  1851, 7  Judge  I 
F.  Redfield  held  that  an  accord  is  sufficiently  executed 
when  all  is  done  which  the  party  agrees  to  accept  in 
satisfaction  ;  and  that  the  intention  may  be  evidenced 

1  Fookes  v.  Bear,  L.  R..  9  Ap.  Cas.  605. 

2  Steeds  v.  Steeds,  L.  R.,  22  Q.  B.  Div.  537. 

»  Day  v.  McLea,  L.  R.,  22  Q.  B.  Div.  610. 

*  Kromer  v.  Hein,  75  N.  Y.  574. 

s  M’Creery  v.  Day,  119  N.  Y.  1. 

e  Compare  Savage  v.  Blanchard  (1888),  148  Mass.  348. 

7  Babcock  v.  Hawkins,  23  Vt.  561. 
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by  surrender  of  the  former  securities,  by  release,  by 
receipt  in  full,  or  any  other  mode  of  showing  purpose. 

§  1107a.  Trust  Deeds. 

In  some  States  a  trust  deed  has  been  held  to  vest  the 
title  in  the  trustee,  subject  of  course  to  defeat  by  pay¬ 
ment  of  the  debt.1  As  to  the  duties,  powers  and  liabil¬ 
ities  of  the  trustee,  the  rights  of  the  purchaser,  etc.,  the 
decisions  have  not  always  been  perfectly  uniform.2 

(23)  §  1108.  Arbitration  and  Award. 

Submission  to  arbitration  invalid,  as  ousting  jurisdic¬ 
tion,  has  already  been  noticed.3  In  a  proper  case  of 
arbitration  and  award  in  Massachusetts  in  1885, 4  it  was 
held  that  an  agreement  in  the  submission  that  the  arbi¬ 
tration  may  proceed  ex  parte  if  either  party  neglects  to 
appear,  does  not  make  the  submission  irrevocable. 

(24)  §  1  109.  Stipulation  to  Satisfy— Portraits. 

V arious  are  the  cases  upon  contracts  conditioned  upon 
the  satisfaction  of  the  promisor.  In  a  Connecticut  suit  in 
1876, 5  by  a  sculptor  to  recover  the  price  ($150)  of  a  plaster 
bust  of  the  defendant’s  deceased  husband,  it  appeared 
that  they  had  agreed  that  she  was  not  to  be  bound  to 
take  it  unless  satisfied  with  it.  It  was  a  fine  copy  of  the 
photograph,  but  owing  to  the  nature  of  the  material,  did 
not,  in  her  opinion,  have  the  proper  life  expression. 
Held,  that  he  could  not  recover.  The  plaintiff’s  attorney, 
in  insisting  that  the  dissatisfaction  was  something  too 
dreamy  and  poetic  for  legal  recognition,  quoted  Pyg¬ 
malion’s  words  : — 

“  No,  the  thing  is  cold,  dull  stone,  .  .  . 

The  gods  make  life,  the  sculptor  only  death.” 

1  See  Bateman  v.  Burr,  57  Cal.  480  ;  Soutter  v.  Miller,  15  Fla.  625  ; 
Elson  v.  Barrier,  56  Miss.  394. 

2  See  Collation,  26  Am.  &  Eng.  Encyc.  of  Law  (1894),  859  et  seq. 

3  §  1078. 

4  Boston  &  L.  R.  Co.  v.  Nashua  &  L.  R.  Co.,  139  Mass.  463. 

6  Zaleski  v.  Clark,  44  Conn.  218. 
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Judge  Elisha  Carpenter  cited  the  case  in  1873,  of  the  suit 
of  clothes  to  be  made  to  Foster's  satisfaction.1 

Similarly  held  as  to  a  stipulation  that  an  enlarged 
picture  of  one’s  deceased  daughter  need  not  be  accepted 
if  unsatisfactory.2  In  a  Michigan  suit  in  1887, 3  by  an 
artist  to  recover  for  painting  a  portrait  of  two  little  girls, 
it  was  held  erroneous  to  consider  the  time,  expense  and 
exhausting  studies  necessary  in  order  to  acquire  skill  as 
an  artist. 

(25)  §  UlO.  Covenants  Running  with  the  Land. 

There  is  a  maxim,  Transit  terra  cum  onere.  What 
covenants  do  or  do  not  “  run  with  the  land  (  Gener¬ 
ally,  covenants  of  seizin,  and  of  a  right  to  convey,  and 
that  the  land  is  free  from  incumbrances,  are  personal 
covenants,  not  running  with  the  land,  or  passing  to  the 
assignee  5  for,  if  not  true,  there  is  a  breach  of  them  as 
soon  as  the  deed  is  executed,  and  they  become  choses  in 
action,  which  are  not  technically  assignable.  But  the 
covenant  of  warranty  and  the  covenant  of  quiet  enjoy¬ 
ment  are  prospective,  and  an  actual  ouster  or  eviction  is 
necessary  to  constitute  a  breach  of  them.  They  are, 
therefore,  in  the  nature  of  real  covenants,  and  they 
mn  with  the  land  conveyed,  and  descend  to  heirs,  and 
vest  in  assignees  or  the  purchaser.4 

(2Q)  §  mi*  Implied  Warranties. 

As  to  what  covenants  may  be  implied  from  those  ex¬ 
pressed,  the  illustrations  are  as  numerous  and  various  as 
their  subject-matter.  In  an  English  suit  in  1885,°  upon 

1  Brown  v.  Foster,  113  Mass.  136.  See  Hawkins  v.  Graham  (1889), 
149  Mass.  284  ;  Doll  v.  Noble  (1889),  116  N,  Y.  230  ;  Singerley  v.  Thayer, 
108  Pa.  291 ;  Seeley  v.  Welles,  120  Pa.  69  ;  Sidney  Sell.  F.  Co.  v.  Warsaw 
Sch.  Dist.,  130  Pa.  76. 

2  Gibson  v.  Cranage  (1878),  39  Mich.  49.  See  the  organ  case, 
M’Clure  v.  Briggs  (1886),  58  Vt.  82. 

s  Turner  v.  Mason.  65  Mich.  1662. 

4  But  see  Fritz  v.  Pusey  (1884),  31  Minn.  368  ;  Shattuck  v.  Lamb 
(1875),  65  N.  Y.  499  ;  Adams  v.  Conover  (1880),  22  Hun,  424. 

s  Hugall  v.  McLean,  53  L.  T.  R.  94,  following  Makin  v.  Watkinson, 
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a  lessor’s  alleged  breach  of  an  agreement  to  keep  the 
drains  in  a  tenantable  condition,  Brett,  Master  of  the 
Rolls,  held  that  “we  ought  to  import  into  the  covenant 
a  condition  that  he  shall  have  notice  of  the  want  of 
repair  before  he  can  be  called  on  to  make  it  good.'1 

In  a  South  Carolina  case  in  1881, 1  it  was  held  that  an 
implied  warranty  does  not  extend  to  the  “moral” 
qualities  of  a  slave.  Eh  ?  “  An  inveterate  habit  of 

running  away.”  Away  from  what  ?  From  being  in¬ 
sulted,  robbed  and  flogged  ?  Is  such  a  grossly  immoral 
tendency  presumable  ?  Judge  Abraham  Nott  winds  up 
his  opinion  by  confessing  that  he  feels  no  disposition 
“  importer  e  Pelio  Ossam,  atque  O  s  see  f rondo  sum  invol- 
vere  Olympum.” 

On  lease  of  a  building  for  public  exhibitions,  there  is 
no  implied  warranty  of  such  fitness  that  the  galleries  are 
secure  against  a  turbulent  crowd.2 

§  1112.  Tenantability  Implied — Haunted. 

Forsyth,  in  his  “Hortensius,  or  the  Advocate,” 
reports  a  French  case  at  Bordeaux  in  1595, 3  which  in¬ 
volved  the  question  whether  there  can  be  an  implied 
covenant  of  tenantability  in  a  lease  of  real  estate.  It 
was  an  action  wherein  a  lessee  demanded  the  cancellation 
of  the  lease,  on  the  ground  that  the  house  was  rendered 
untenantable  by  demons  making  strange  noises  and 
tumbling  the  family  out  of  their  beds.  Peleus,  the 
lessor’s  advocate,  answered  : — 

“  1.  The  only  apparitions  in  the  woi’ld  are  the  good  or 
evil  designs  of  the  soul  suggesting  good  or  evil  thoughts. 
As  to  the  supernatural,  the  ancient  bacchantes  and  priest¬ 
esses  of  Cybele  fancied  they  were  inspired,  when  in  fact 
they  were  only  tipsy  with  the  fumes  of  wine.  2.  Even 
assuming  the  presence  of  the  demons,  the  complainant 

L.  R.,  6  Exch.  Cas.  25.  See  also  Hutchinson  v.  Cummings,  156  Mass. 
329  ;  Hayden  v.  Bradley,  6  Gray,  4. 

1  Smith  v.  M’Call,  1  M’Cord,  220. 

2  Edwards  v.  N.  Y.  &  H.  R.  Co.  (1885),  98  N.  Y.  245. 

8  La  Tapy  v.  De  Vigne. 
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liad  not  shown  that  before  his  departure  he  had  used 
diligence  to  drive  them  away.  He  had  not  resorted  to 
lapwing  feathers  nor  to  the  gall  of  a  dog,  etc.  St. 
Chrysostom  says  that  devils  cannot  infest  a  room  where¬ 
in  is  kept  a  volume  of  the  Holy  Scriptures.”  The  court 
appointed  commissioners  to  inspect  the  premises,  and  on 
their  report  that  they  found  no  devils,  judgment  was 
rendered  for  the  defendant. 

§  1113.  Nox-ious  Vermin — Eatage. 

The  same  question,  namely,  whether  the  landlord’s 
leasing  implied  condition  of  tenantability,  came  up  in  an 
English  case  in  1843  ;  1  the  lease  being  of  a  furnished 
house,  and  the  disturbers,  bed-bugs.  Lord  Abinger,  chief 
baron,  held  that  the  tenant  was  justified  in  quitting 
without  giving  notice  ;  telling  the  jury  that  such  lease 
implied  that  there  was  nothing  so  noxious  as  to  render 
the  demised  premises  uninhabitable.  Verily,  night 
vermin  are  woa?-ious. 

But  soon  afterwards,  the  same  court  held,2  that  on 
demise  of  the  eatage  of  a  field,  there  is  no  implied 
covenant  that  it  shall  be  fit  to  eat. 

§  1114.  Eviction  by  Bringing  Bad  Persons— Waiver  by  En¬ 
during. 

The  same  question  came  up  in  New  York  in  1826, 3 
the  lessee  of  an  apartment  claiming  that  the  lessor  had 
rendered  it  uninhabitable  by  bringing  under  the  same 
roof  a  lot  of  bad  women.  The  Supreme  Court  had 
decided  that  the  tenant’s  feeling  “put-out”  did  not 
import  actual  eviction.  But  the  Court  of  Errors  decided 
against  the  landlord.  This  decision  was  disapproved  in 
a  Massachusetts  case  in  1873. 4 

The  view  of  the  Court  of  Errors  in  the  Dyett  case  was 

1  Smith  v.  Marrable,  11  Mees.  &  W.  5. 

2  Sutton  v.  Temple,  12  Mees.  &  W.  52. 

3  Dyett  v.  Pendelton,  8  Cowen,  727. 

i  De  Witt  v.  Pierson,  112  Mass.  8.  Conversely,  as  to  torts,  see  cases 
cited  post,  §  1691,  Miller  v.  Vorman,  etc. 
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approved  in  the  case  of  a  leaky  sewer-pipe  ;  1  turning, 
however,  on  the  waiver  implied  in  the  tenant’s  remain¬ 
ing,  etc.2  But  a  case  3  as  to  dead  rats,  etc.,  was  distin¬ 
guished. 

§  1115.  Removing  Stove — Infection — Leaky  Roof. 

In  1876,  a  lessor’s  removal  of  crops  and  a  cook-stove 
and  cutting  down  fruit-trees  was  held  not  to  constitute 
an  eviction.4  But  the  §ame  court  in  the  same  year  held 
that  one  leasing  a  tenement  infected  with  small-pox, 
without  disclosing  the  fact,  was  liable  to  the  lessee  in 
damages.  And  it  was  for  the  jury  to  say  whether  want 
of  the  precaution  of  vaccination  was  contributory  negli¬ 
gence.5 

In  a  New  York  case  in  1875, 6  it  was  held  that,  in 
absence  of  a  covenant  by  the  lessor  to  repair,  a  leaky 
roof  and  constantly  damp  walls  did  not  amount  to  an 
eviction.  Of  course,  as  held  in  a  case  in  1865, 7  if  the 
lessor  knew  of  the  untenantability,  the  element  of  fraud 
in  the  leasing  protects  the  lessee’s  abandonment.  In  a 
Boston  case  in  1S70,8  the  landlord’s  erection  of  a  building 
adjoining,  excluding  light  and  air  from  the  tenant’s 
sleeping  apartments,  was  held  to  be  an  eviction. 

(27)  §1116.  Prescriptive  Rights — Ancient  Lights. 

As  early  as  1838, 9  the  English  doctrine  of  ancient 
lights  was  repudiated  ;  Judge  Bronson  remarking  that 
it  could  not  be  applied  to  the  growing  cities  and  villages 
of  this  country  without  working  the  most  mischievous 
consequences.  So  we  have  what  is  called  “  the  American 
doctrine  of  light  and  air.”  10  In  a  Massachusetts  case  in 

1  Edgerton  v.  Page,  20  N.  Y.  281. 

2  Compare  Wilson  v.  Hatton  (1877),  L.  R.,  2  Exch.  Div.  336. 

3  Westlake  v.  De  Graw,  25  Wend.  669. 

4  Bartlett  v.  Farrington,  120  Mass.  284. 

6  Minor  v.  Sharon,  112  Mass.  477. 

6  Treesdell  v.  Booth,  4  Hun,  100. 

7  Wallace  v.  Lent,  29  How.  Pr.  289  ;  1  Daly,  481. 

8  Royce  v.  Guggenheim,  106  Mass.  201. 

9  Parker  v.  Foote,  19  Wend.  309,  at  p.  318. 

17  See  Doyle  v.  Lord,  64  N.  Y.  432 ;  Gilmore  v.  Driscoll,  122  Mass. 
199  (1877). 
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1874, 1  it  was  held  that  the  grant  of  an  easement  of  light 
and  air  is  not  implied  from  the  grant  of  a  house  having 
windows  overlooking  land  retained  by  the  grantor. 
And  eaves  of  the  house  projecting  over  land  of  another 
for  more  than  twenty  years  gives  no  title  to  the  land 
underneath  ;  its  owner  may  use  it  in  any  way  not  inter¬ 
fering  with  the  eaves.2  The  English  doctrine  of  pre¬ 
scriptive  right  to  light  and  air  did  not  extend  to  mere 
obstruction  of  prospect.  In  a  case  in  1611, 3  Chief  Justice 
Way  refers  to  the  cases  of  a  hogstye  and  of  a  glover’s 
(or  tanner’s)  limepit,  and  adds  that  prospect  is  a  matter 
of  delight  and  not  of  necessity,  ‘'yet  it  is  a  great  com¬ 
mendation  of  a  house  if  it  has  a  long  and  large  prospect, 
unde  dicitur, 

“  ‘  Laudaturque  domus  longus  quce  prospicit  agros .’ 

And  Solomon  says  (Eccl.  xi.  7) : 

“  ‘  Dulce  lumen  est  et  delactabile  oculis  videre  solem.'  ” 

And  this  was  followed  in  a  Rhode  Island  case  in  1881  ; 
one  could  not  tear  down  his  neighbor’s  oyster-house  in 
Barrington  River  merely  because  it  was  an  unsightly 
blot  on  the  landscape  of  certain  villa  lots.  In  an  English 
case  in  1861, 5  it  was  held  that  twenty  years’  acquiescence 
will  not  entitle  the  owner  of  a  wind-mill  to  free  passage 
of  currents  of  air. 

Our  limits  preclude  any  consideration  of  the  subject 
of  eminent  domain.6 

§  1117.  Lost  Grant  Inferred— User— Principal  Draws  Inci¬ 
dent. 

In  an  English  case  in  1890,^  it  appeared  that  the  cellar 


1  Keats  v.  Hugo,  115  Mass.  204. 

2  Chief  Justice  Gray  reviewing  the  American  decisions,  modifying 
the  English  doctrine  of  ancient  lights,  etc.  As  to  the  rule  that  the  user 
must  be  adverse  and  not  by  mere  favor,  see  3  Kent,  Com.  (13th  ed.), 

446,  note  ;  448,  note.  .  iqp  T  lf)Q 

3  Aldred’s  Case,  9  Coke,  Rep.  58.  4  Bowden  v.  Lewxs,  13  R.  I.  189. 

5  Webb  v.  Bird,  10  Com.  B.  208. 

e  Thereon  see  Collation,  6  Am.  &  Eng.  Encyc.  o.  Law  (1888),  509 
et  seq. 

7  Bass  v.  Gregory,  25  Q.  B.  Div.  481. 
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of  Bass’s  public-house,  the  “Jolly  Anglers,”  had  unin¬ 
terruptedly  for  forty  years  been  ventilated  by  means  of 
a  shaft  cut  therefrom  through  the  rock  into  a  disused 
well  in  an  adjoining  yard  owned  and  occupied  by  Gregory, 
the  air  from  the  cellar  passing  through  the  shaft  and 
out  at  the  top  of  the  well ;  this  with  Gregory’s  knowl¬ 
edge.  Held,  that  a  lost  grant  ought  to  be  inferred,  and 
Bass  was  entitled  to  free  passage  from  the  cellar. 

It  seems  that  a  user  which  is  neither  physically  capable 
of  prevention  by  the  owner  of  the  servient  tenement  nor 
actionable,  cannot  support  an  easement.  In  an  English 
case  in  1879, 1 2  it  appeared  that  for  more  than  twenty 
years  a  confectioner  in  Wimpole  Street,  London,  had 
used  a  pestle  and  mortar  in  bis  back  premises,  which 
abutted  on  the  garden  of  a  physician,  and  the  noise  and 
vibration  were  not  felt  as  a  nuisance  and  were  not  com¬ 
plained  of.  But  in  1873,  the  physician  erected  a  consult¬ 
ing-room  at  the  end  of  his  garden,  and  the  racket  became 
a  nuisance.  Held,  that  he  was  entitled  to  an  injunction 
against  it. 

There  is  a  maxim  that  the  incident  passes  by  grant  of 
the  principal ;  not  conversely.  ‘  ‘  Accessorium  non  ducit 
sed  sequitur  suum  principale.  In  a  Tennessee  case  in 
1885, 2  it  was  held  that  the  conveyance  of  a  spring  carried 
no  easement  in  the  shade  of  a  tree  ten  feet  distant  on 
other  lands  of  the  grantor. 

§  1118.  Implied  License. 

In  a  New  York  case  in  1838, 3  it  appeared  that  for 
more  than  twenty  years  the  farmers  had  been  accustomed 
to  deposit  manure,  wood,  etc.,  on  an  open  area  at  Pear¬ 
sall’s  Landing  in  North  Hempstead.  Pearsall  fenced  it. 
Hewlett,  the  highway  commissioner,  entered  with  men 
and  teams,  and  began  to  scrape  down  a  knoll.  Pearsall 
forbade,  and  took  hold  of  him  to  remove  him.  Hewlett 
sued  him  for  assault  and  battery,  and  Pearsall  sued  Post 

1  Sturges  v.  Bridgman,  L.  R.,  11  Ch.  Div.  852. 

2  Lucas  v.  Bishop,  15  Lea,  165. 

8  Pearsall  v.  Post,  20  Wend.  111. 
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for  trespass  quare  clausum  fregit.  Both  suits  were  tried 
together.  Hewlett  contended  there  was  a  prescriptive 
right  of  entry,— and  easement  by  implied  license.  The 
Supreme  Court  decided  in  favor  of  Pearsall  in  both  suits. 

Judge  Cowen,  in  an  opinion  twenty-two  pages  long, 
reviewed  the  English  and  American  authorities,  and 
held  that,  subject  to  the  right  of  mere  passage,  the 
owner  of  the  ground  is  still  absolute  master.  It  is  only 
in  case  of  inevitable,  or  at  least  accidental  detention, 
that  he  can  be  excused  even  in  halting  for  a  moment  to 
the  abuttor's  inconvenience.  He  cited  an  old  leading 
King’s  Bench  decision  in  1867,  the  Stixwold  case,1  wherein 
it  was  held  that  inhabitants,  unless  incorporated,  cannot 
prescribe  to  have  profit  in  another’s  soil,  but  only  in 
matters  of  easement;  and  the  cricket-ground  case  in 
1795. 2 

(28)  §1119-  Lateral  and  Subjacent  Support. 

As  to  the  right  to  lateral  and  subjacent  support  of 
lands,  the  dictum  of  Chancellor  Walworth  in  a  New 
York  case  in  1833, 3  as  to  an  Ann  Street  lot  near  Christ 
Church,  has  been  generally  approved  :  “  I  have  a  natural 
right  to  the  use  of  my  land  in  the  situation  in  which  it 
was  placed  by  nature,  surrounded  and  protected  by  the 
soil  of  the  adjacent  lots.  And  the  owners  of  those  lots 
will  not  be  permitted  to  destroy  my  land  by  removing 
this  natural  support  or  barrier.” 4  But  in  a  Georgia  case, 
in  1873, 5  it  was  held  that  no  prescriptive  right  can  be 
acquired  in  the  lateral  support  of  adjacent  soil.  The 
principle  of  the  right  to  lateral  support  has  been  applied 
in  case  of  party- walls. 6  In  an  English  case  in  1877, 7 

1  Smith  v.  Gatewood,  Croke,  Jac.  152  ;  6  Coke  R.  60. 

2  Fitch  v.  Rawling,  2  H.  Bl.  393. 

3  Lasala  v.  Holbrook,  4  Paige,  169. 

4  Compare  People  v.  Canal  Board  (1873),  2  Thomp.  &  C.  2/5; 
Marvin  v.  Brewster  Iron  Min.  Co.  (1874),  55  N.  Y.  588.  See  also  sum¬ 
mary  from  H.  G.  Wood’s  “  Law  of  Nuisances,”  in  10  Alb.  L.  J.  276,  291, 
306.  338.  Also  2  Washburn,  Real  Prop.  (5th  ed.),  384. 

5  Mitchell  v.  Rome,  49  Ga.  19. 

e  Earl  v.  Beadleston  (1877),  42  N.  Y.  Superior  Ct.  294. 

7  Angus  v.  Dalton,  L.  R. ,  3  Q.  B.  Div.  8o. 
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where  an  old  dwelling-house  had  been  converted  into  a 
factory,  it  was  held  that  no  grant  of  lateral  support 
would  be  presumed  from  twenty  years’  enjoyment. 

§  1120.  Two  Grants  Servitude. 

In  a  Maryland  case  in  1870, 1  it  appeared  that 
Jenkins,  owning  two  adjoining  lots,  leased  the  east  one 
for  the  renewable  term  of  ninety-nine  years,  at  a  yearly 
rent,  covenanting  that  the  lessee  might  make  openings 
and  place  lights  in  a  wall  which  he  contemplated  erect¬ 
ing  on  the  west  line.  He  afterwards  conveyed  to  the 
lessee  the  reversion  with  all  the  “privileges,  appurte¬ 
nances,”  etc.  The  west  lot  was  afterwards  conveyed  in 
fee  to  Janes,  with  special  warranty.  In  Janes’  suit  for 
breach  of  covenant,  the  court  followed  a  decision  of  the 
N.  Y.  Court  of  Appeals  in  I860,2  namely,  that  where  the 
owner  of  land  has,  by  any  artificial  arrangement,  effected 
an  advantage  for  one  portion,  to  the  burdening  of  the 
other,  upon  a  severance  of  the  ownership,  the  holders  of 
the  two  portions  take  them  respectively  charged  with 
the  servitude,  and  entitled  to  the  benefit  openly  and 
visibly  attached  at  the  time  of  the  conveyance  of  the 
portion  first  granted, —  a  decision  also  followed  in  a 
water-power  case  in  1880. 3 

(29)  8  1121.  Upper  and.  Lower  Tenants— Polling  Heal  and 
Personal. 

It  would  seem  from  an  Iowa  decision  in  1871, 4  that 
the  party  who  owns  the  upper  story  of  a  building  must 
keep  the  roof  in  order,  and  the  party  owning  the  lower 
story,  the  foundation.  In  a  Massachusetts  case  in  1808, 5 
Chief  Justice  Parsons  remarked  that  the  fact  that  the 
upper  owner’s  repairs  of  the  roof  benefit  the  lower  owner, 
gives  no  cause  of  action  against  the  latter  for  a  refusal 

1  Janes  v.  Jenkins,  34  Md.  1. 

2  Lampman  v.  Milks,  21  N.  Y.  505. 

3  Simmons  v.  Cloonan,  81  N.  Y.  557. 

4  Ottumwa  Lodge  v.  Lewis,  34  Iowa,  67. 

6  Loring  v.  Bacon,  4  Mass.  575. 
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to  contribute.  And  the  principle  lias  been  applied  to 
co-tenants.1  Equity,  however,  might  compel  contribu¬ 
tion.2  But  in  case  of  a  new  party-wall,  not  wherein 
more  costly  than  the  old  one.3 

The  crying  of  a  babe  teething  in  a  French  flat  is  not 
an  unreasonable  noise  nor  to  be  restrained  on  petition  of 
the  tenant  below.4 

Generally,  however,  the  mutual  interests  of  co-tenants 
are  such  that  they  deem  it  to  be  unwisdom  to  be  in 
altercation  ;  they  are  “in  the  same  boat.”  It  reminds 
of  the  mate  of  a  down-east  schooner  who  on  informing 
the  captain  that  there  was  a  squall  brewing  and  suggest¬ 
ing  that  they  had  better  come  to  anchor,  was  gruffly 
told  :  “You  take  care  of  your  end  of  the  schooner  and 
I’ll  take  care  of  mine.”  He  went  forward,  dropped 
anchor,  returned,  and  said  :  “  Cap’ll,  my  end  of  the 
schooner  is  anchored.”  And  this  reminds  of  a  wag's 
addition  to  a  remark  of  Judge  Grover  of  the  New  York 
Court  of  Appeals.  The  Supreme  Court  had  held  that 
for  some  purposes  of  a  railroad  mortgage,  the  rolling 
stock  should  be  treated  as  realty,5  and  for  other  purposes, 
as  personalty.6  Judge  Grover7  said  :  “I  think  no  one 
would  claim  that  a  car  of  the  New  York  Central,  which, 
in  the  course  of  business,  had  been  run  to  Chicago,  was 
part  of  its  real  estate  while  there  ;  and  if  not  such,  I  can 
discover  no  principle  upon  which  the  character  of  the 
property  should  be  changed  when  it  reached  the  Central 
track  upon  its- return  trip  to  New  York.”  The  wag 
added  : 8  “  Pursuing  the  same  line  of  argument,  we 

1  Calvert  v.  Aldrich,  99  Mass.  74. 

2  Cheeseborough  v.  Green,  10  Conn.  318. 

s  Campbell  v.  Mesier,  4  Johns.  Ch.  334. 

4  Pool  v.  Higginson  (1878),  8  Daly,  113.  Further  as  to  rights  of  up¬ 
stairs  and  downstairs  tenants,  see  R.  V.  Rogers’s  Collation,  29  Alb. 

L.  J.  65. 

6  Farmers’  Loan  and  T.  Co.  v.  Hendrickson  (1857),  25  Barb.  484  ; 
Hoyle  v.  Plattsburgh  &  M.  R.  Co.  (1868),  51  Barb.  45. 

«  Stevens  v.  Buf.  &  N.  Y.  C.  R.  Co.  (1858),  31  Barb.  590. 

7  In  Randall  v.  Elwell  (1873),  52  N.  Y.  521,  525,— seizure  for  taxes. 

s  10  Alb.  L.  J.  69. 
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think  it  would  hardly  answer  to  hold  that  when  the  car 
was  on  its  return  and  half-way  across  the  State  line,  one 
end  would  be  real  estate,  and  the  other,  personal  prop¬ 
erty.” 

( 30)  §  1122.  Riparian  Rights— Upper  and  Lower  Dams. 

In  the  report  of  a  case  in  1870,  involving  certain 
water-rights  at  Post  Mills,  Thetford,  Vt.,1  occurs  the 
following  humorous  allusion  to  Doha  Julia's  whisper  :2 
“The  owner  of  the  upper  mill  .  .  .  his  denying  the  right 
and  objecting  to  the  claim  of  the  other  party,  at  the 
same  time  that  he,  in  fact,  was  permitting  the  water  to 
flow  through  his  own  flume  and  gates,  over  which  he 
had  entire  control  in  a  manner  answerable  to  the  claim 
of  the  other  party,  suggests  the  expression  of  the  poet  in 
relation  to  one  of  his  heroines  : — 

“  ‘  Saying  “  I  will  ne’er  consent,”  consented.’  ” 

In  a  case  in  1876, 3  between  the  owner  of  an  upper 
and  the  owner  of  a  lower  mill  privilege  on  Blackstone 
Kiver,  it  was  held  that  in  order  that  unity  of  titles  in 
the  dominant  and  servient  estates  shall  operate  to  extin¬ 
guish  an  easement,  the  ownership  of  the  two  estates 
must  be  co-extensive  ;  if  •  a  person  holds  one  estate  in 
severalty,  and  only  a  fractional  part  of  the  other,  it  is 
not  extinguished.4 

Only  so  far  as  necessary  may  an  upper  mill-owner 
pond  the  water  or  deposit  saw-dust  and  shavings  in  the 
stream.5  A  right  to  an  artificial  flow — e.  g.,  by  a  sheer 
dam  on  the  St.  Croix  toward  the  American  shore— may 
be  acquired  by  prescription.6 

1  Kimball  v.  Ladd,  42  Vt.  747. 

2  Don  Juan,  Canto  1,  s.  117. 

3  Atlanta  Mills  v.  Mason,  120  Mass.  244. 

4  How  far  one  mill-owner  may  use  the  water  to  the  injury  of  an¬ 
other,  see  Washburn,  Easements  and  Servitudes,  267.  As  to  the  requi¬ 
sites  of  a  user  to  gain  an  easement,  see  2  Washburn,  Real  Prop.  (5th  ed.) 
315,  336. 

5  Canfield  v.  Andrew  (1882),  54  Vt.  1. 

o  Murchie  v.  Gates  (1886),  78  Me.  300. 
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1123.  Riparian  Liabilities— Subterranean  Waters. 

Riparian  torts  and  certain  freshet  cases  will  be  con¬ 
sidered  further  on.1 

In  a  Pennsylvania  case  in  1819, 2  it  was  held  that  one 
having  a  right  reserved  by  deed,  to  “  a  supply  of  spring- 
water  by  means  of  a  hydraulic  ram,  wheel  or  other 
process  of  forcing  water,”  might  substitute  a  windmill 
therefor. 

In  a  Michigan  case  in  1887, 3  it  was  held  that  the 
owner  of  the  soil  under  a  mill-dam  may  cut  and  remove 
ice  formed  on  the  surface,  if  not  injuring  the  mill-owner. 
So,  also,  as  to  ice  on  an  inland  lake.4 

§1124.  Sea-weed— High-water  Mark. 

In  a  Connecticut  case  in  1873, 6  it  was  held  that  sea¬ 
weed  cast  up  between  ordinary  high  and  low- water 
mark  belongs  to  the  public,  and  may  he  appropriated  by 
the  first  occupant ;  the  riparian  owner’s  right  extends  to 
what  is  cast  above  high-water  mark,  by  extraordinary 
floods.6 

On  the  Great  Lakes,  riparian  rights  are  not  governed 
by  high  and  low-water  mark,  unless  prescribed  by 

statute.7 


(31)  §  1125.  Riparian  Boundaries — Stream— Tide  Waters 
Pond. 

In  general,  a  riparian  boundary  carries  to  the  middle 
of  a  private  stream.8  So  also  a  grant  by  the  State  on 
the  margin  above  tide-water  carries  usque  adfilum  aqucz? 


1  See  Dickinson  v.  Boyle,  etc.,  §§  1688-9. 

2  Richardson  v.  Clements,  89  Pa.  503. 


3  Bigelow  v.  Shaw,  65  Mich.  341. 

4  Clute  v.  Fisher,  65  Midi.  48. 


6  Mather  v.  Chapman,  40  Conn.  382. 

e  Compare  a  case  as  to  the  rights  of  riparian  owners  on  the  Mohawk, 
People  v.  Canal  Appraisers  (1865),  33  N.  Y.  461  ;  and  on  the  Harlem, 
Mayor,  etc.,  of  N.  Y.  City  v.  Hart  (1878),  16  Hun,  380  ;  (1884),  95  N.  Y. 


443. 

7  Lincoln  v.  Davis  (1884),  53  Mich.  375. 

3  Case  v.  Haight  (1829),  3  Wend.  632. 

9  Exp.  Jennings  (1826),  6  Cow.  518;  Canal  Appraisers  v.  People 

(1836),  17  Wend.  571. 
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Otherwise,  as  to  a  navigable  stream — e.g.,  the  Mohawk 
—where  the  title  to  the  bed  is  in  the  State.1  In  general 
a  grant  to  a  natural  pond  extends  only  to  the  margin.2 

§  1126.  Boundaries  on  Road. 

In  general,  a  description  in  a  deed  bounding  land  as 
“  at  a  road”  or  “ona  road,”  is  construed  to  locate  the 
point  of  beginning  in  the  center  of  the  road.3  In  gen¬ 
eral,  fixed  monuments  control  course  and  distance,  calls 
in  the  deed  for  termini,  area,  etc.4 

§  1127.  Descriptions. 

Parol  evidence  is  admissible  to  explain  a  latent 
ambiguity  in  the  description.5 

Some  nice  distinctions  have  been  made  in  defining 
“  appurtenances,”  in  a  covenant.  Compare  a  case  in 
1881, 6  as  to  a  sewer-pipe,  and  a  case  in  1882, 7  as  to  flush 
boards  on  a  dam.8 

(32)  §1128.  Highway  Abuttors— Adjoining  Owners. 

Highways  and  their  sidewalks  are  only  for  travel ; 
the  ownership  of  their  ground  remains  in  the  abuttor. 
In  a  New  York  case  in  1851, 9  it  was  held,  that  one  is  a 
trespasser  who  stops  on  the  sidewalk  in  front  of  another’s 
house  and  lingers,  talking  insults  to  him. 

The  abuttor  owns  the  fruit  of  trees  growing  in  the 
highway.  In  a  New  York  case  in  1872, 10  it  was  held, 


1  Jones  v.  Jones  (1885),  1  How  Pr.  N.  S.,510. 

2  State  of  Ind.  v.  Milk  (1882),  11  Biss.  197. 

3  Lee  v.  Lee  (1882),  27  Hun,  1  ;  White’s  Bk.  of  Buffalo  v.  Nichols 
(1870),  64  N.  Y.  65. 

4  See  the  writer’s  treatise,  “Surveys,”  24  Am.  &  Eng.  Encyc.  of 
Law,  p.  1013.  For  a  collation  of  queer  actual  descriptions  and  bound¬ 
aries,  see  Leopold  Leo’s  article  in  26  Alb.  L.  J.  85.  Further  as  to  the 
highway  as  a  boundary,  see  C.  C.  Marshall’s  Collation,  36  Alb.  L.  J.  305. 

5  Tyler  v.  Ficket  (1882),  73  Me.  410 — diagram  at  p.  413. 

6  Green  v.  Collins,  86  N.  Y.  246. 

7  Adams  v.  Conover,  87  N.  Y.  422. 

8  See  Collation,  26  Alb.  L.  J.  245. 

9  Adams  v.  Rivers,  11  Barb.  390. 

10  Hoffman  v.  Armstrong,  48  N.  Y.  201. 
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that  one  upon  whose  lands  a  tree- trunk  wholly  stands,  is 
entitled  to  all  its  fruit,  although  some  of  the  branches 
overhang  another's  land.  Compare  the  pear-tree  case  in 
1836. 1 

One  may  out  off  branches  of  an  adjoining  owner’s 
tree  overhanging  his  own  land.2 


§  1129.  Street  Area — Monroe  and  New  London  Episodes. 

In  a  Wisconsin  case  in  1871, 3  it  appeared  that  an 
ordinance  of  the  village  of  Monroe  required  a  certain 
sidewalk  space  to  be  fourteen  feet  wide,  the  outside  ten 
feet  to  be  of  uniform  grade  ;  but  the  inside  four  feet 
might  be  left  ungraded  for  stairways,  show-cases,  etc. 
Treat  &  Co.  allowed  Barling  to  have  a  lemonade-stand 
within  four  feet,  in  front  of  their  store.  This  attracted 
a  crowd  of  customers  upon  the  sidewalk.  The  village 
marshal  approached,  and  said  to  Barling  :  I  will  gi\e 
you  fifteen  minutes  to  take  it  down.”  Barling  refusing, 
beheld  a  billy  brandished  over  his  head.  He  replied  by 
brandishing  a  pitcher.  The  village  president  oracularly 
spouted:  “We  can  arrest  him  without  a  warrant. 
Take  him  dead  or  alive.”  4  Barling  was  seized  in  a  way 
that  upset  the  counter,  and  was  dragged  off  to  a  justice, 
who,  on  hearing  the  testimony,  discharged  him.  The 
Monroe  Solons  had  enacted  an  ordinance  prohibiting  the 
sale  of  “lemonade,  ice-cream,  cakes,  pies,  cheese,  nuts 
and  fruits,”  without  a  license.  In  the  Circuit  Court 
Barling  recovered  judgment  on  a  verdict  for  $50  for 
the  assault,  etc.,  and  the  doughty  defendants  appealed. 
The  Supreme  Court  not  only  affirmed  the  judgment,  but 
declared  the  “pea-nut”  ordinance  to  be  void. 

In  a  New  London  case  in  1858, 5  it  appeared  that  two 

1  Lyman  v.  Hale,  11  Conn.  177. 

2  Grandona  v.  Lovdal  (1886),  70  Cal.  161. 

a  Barling  v.  West,  29  Wis.  307. 

4  Brother  Simmons  mercifully  omits  to  disclose  his  name,  or  that  ot 
the  marshal,  or  that  of  the  other  defendant,  a  special  constable  ;  V  es 
•was  the  name  of  some  one  of  the  three  heroes. 

5  Goodwin  v.  Avery,  26  Conn.  585. 
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hackmen  got  into  an  affray  in  a  strife  for  precedence  in 
forming  a  funeral  procession  one  of  them  having  been 
engaged  by  an  uncle  of  the  deceased  child  without  the 
father’s  knowledge.  It  was  held  that  the  family  was 
lawfully  in  occupation  of  the  highway,  and  the  hackman 
assigned  to  a  place  by  the  person  placed  in  charge  had  a 
right  to  it. 

(33)  §  1130.  Fixtures— Nursery  Trees— Prehistoric  Boat. 

There  is  a  maxim  :  “What  is  affixed  to  the  soil  be¬ 
longs  thereto.”  1  Controversies  upon  leases,  mortgages, 
etc.,  sometimes  turn  upon  whether  certain  structures 
are  personal  or  real  property.  In  general,  the  question, 
What  is  a  fixture,  depends  on  the  character  of  the  act 
annexing  the  structure,  the  policy  of  the  law  connected 
with  its  purpose,  and  the  intent  of  the  parties.  Nursery 
trees  planted  on  mortgaged  land  pass  to  the  foreclosure 
purchaser  ;  notwithstanding  an  intermediate  chattel 
mortgage  of  them.2  In  an  English  case  in  1886, 3  it 
appeared  that  in  land  leased  to  the  gas-company,  the 
lessee,  in  excavating  to  erect  a  gas-holder,  discovered 
five  feet  deep  in  clay  of  the  bank  of  the  river  Ancholme, 
a  boat  forty-five  feet  long,  hollowed  out  of  a  single  oak 
tree,  perhaps  prehistoric.  Held,  to  be  the  property  of 
the  lessor  and  not  of  the  lessee. 

§  1131.  Theater  Chairs — Machines. 

In  a  New  York  case  in  1876, 4  it  was  held  that  theater 
chairs  adapted  to  the  shape  of  the  auditorium  and  screwed 
to  the  floor  were  fixtures  for  which  the  man  furnishings 
them  could  enforce  a  mechanic’s  lien  against  the  building. 
In  another  case,  the  same  year,5  a  majority  of  the  court 
held  that  machines  in  a  twine  factory,  fastened  to  the 
floor  by  bolts  or  cleats  and  attached  to  the  gearing,  were 
fixtures.  Similarly  held  in  Massachusetts  in  1871,  as  to 

1  Quicquid  plantatur  solo  solo  cedit. 

2  Adams  v.  Beadle  (1877),  47  Iowa,  439. 

3  Elwes  v.  Brigg  Gas  Co.,  L.  R.,  33  Ch.  Div.  562. 

4  Grosz  v.  Jackson,  6  Daly,  463. 

5McRea  v.  Central  Nat.  Bk.  of  Troy,  66  N.  Y.  489. 
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machines  in  a  lieel  and  toe  plate  factory  at  Milford.1 
But  compare  the  Sutton  woolen  factory  case  in  1874.2 

§  1132.  Platform  Scales— Cotton-gin— Gas  “  Fixtures.” 

In  an  Illinois  case  in  1876, 3  a  farmer’s  platform  scales 
bolted  to  sills  laid  on  walls  were  held  to  be  fixtures  ; 
Judge  Breese  citing  a  scale  case  in  Massachusetts  in 
1864; 4  an  English  case  in  1859, 5  of  a  hay-cutter  affixed 
to  a  stable  ;  a  South  Carolina  case  in  1830, 6  of  a  cotton-gin 
attached  to  gears  of  the  gin-liouse  ;  a  Massachusetts  case 
in  1S69,7  of  a  bell  hasped  to  a  frame  bolted  to  a  barn 
cupola.  But  in  a  case  in  1871, 8  it  was  held  that  a  case 
of  drawers  in  a  liquor  saloon  and  gas-fixtures  were  not 
“fixtures  ”  ;  otherwise,  as  to  the  bar  and  the  oyster  and 
trench  counter.  In  a  Pennsylvania  case  in.  1879, 9  heaters 
and  gas  fixtures  were  held  to  be  personal  property. 

§  1133.  Ice. 

Can  water  freeze  into  fixture  ?  In  a  Michigan  case 
in  1879, 10  it  appeared  that  in  the  fall,  a  stream  overflowed 
Coats’s  land,  and  the  subsequent  ice  formation  thereon 
was  by  him  verbally  (in  view  of  both  parties)  sold  to 
Higgins  for  fifty  cents.  Two  weeks  afterwards,  Loder, 
knowing  of  the  purchase  and  payment  by  Higgins, 
bought  it  of  Coats  for  five  dollars,  cut*  it  and  sold  it  to 
Kusterer,  who  loaded  it  upon  his  sleigh,  although  Higgins 
was  present  forbidding  both  the  cutting  and  the  loading. 
Higgins  replevied,  and  the  Supreme  Court  sustained  his 
claim  ;  declaring  that  ice  already  formed  is  personalty, 
whether  in  or  out  of  the  water  at  the  time  of  the  sale. 

1  Pierce  v.  George,  108  Mass.  78.  See  collation  in  a  note  thereon  in 
11  Am.  Rep.  310*. 

2  Holbrook  v.  Chamberlin,  116  Mass.  155. 

8  Arnold  v.  Crowder,  81  Ill.  56. 

4  Bliss  v.  Whitney,  9  Allen,  114. 

s  Walmsley  v.  Milne,  7  Com.  B.  N.  S.  115. 

«  Fairis  v.  Walker,  1  Bailey,  540. 

7  Weston  v.  Weston,  102  Mass.  514. 

8  Guthrie  v.  Jones,  108  Mass.  191. 

9  Heysliam  v.  Dettre,  89  Pa.  506'. 

10  Higgins  v.  Kusterer,  41  Mich.  318. 
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Chief  J ustice  J.  V.  Campbell  remarked  of  such  ice :  “  Any 
storm  or  shock  might  in  a  moment  convert  it  into 
floating  masses  which  no  ingenuity  of  black-letter  meta¬ 
physics  could  annex  to  the  freehold.” 

In  an  Illinois  case  in  1881, 1  ice  was  held  to  belong  to 
the  riparian  owner,  like  any  other  accession  to  the  realty. 
In  one  in  1882, 2  ice  was  held  to  belong  to  a  municipality 
owning  the  bed  of  the  stream. 

On  a  navigable  stream,  riparian  ownership  extends 
only  to  the  bank,  and  uncut  ice  thereon  may  be  cut  and 
taken  by  anybody.3 

In  a  Massachusetts  case  in  1881, 4  it  was  held  that 
a  lessee  of  an  ice-house  and  land  upon  the  shore  of  a 
“great  pond”  (180  acres),  who  had  cleared  off  the  snow, 
could  not  maintain  an  action  against  a  party  for  cutting 
holes  for  fishing  therein. 

(34)  §  H34.  Emblements. 

In  general,  annual  field  products  of  labor  ( fructus 
industrial's)  are  emblements  and  not  fixtures.  But  see 
distinctions  :  in  a  Tennessee  case  in  1816,  as  to  plowed- 
in  oat  stubble  ; 5  a  Pennsylvania  case  in  18T0,  as  to  grass  ; 6 
an  English  case  in  1833,  as  to  clover  in  barley  ; 7  and  a 
New  York  case  in  1877,  as  to  wheat.8 9  In  a  North  Carolina 
case  in  1871, 9  “scrape”  (crude  turpentine  formed  on 
the  body  of  the  tree)  was  held  to  be  personal  property  of 
the  ex-lessee. 

As  to  when  evidence  of  a  local  custom  is  admissible 
in  construing  contracts,  it  has  already  been  considered.10 
A  custom  in  Worcestershire — e.  p.,  that  the  outgoing 

1  Washington  Ice  Co.  v.  Shortall,  101  Ill.  46. 

2  Brooklyn  v.  Smith,  104  Ill.  429. 

3  Wood  v.  Fowler  (1882).  26  Kan.  682. 

4  Rowell  v.  Doyle.  131  Mass.  474. 

5  Hendrixson  v.  Cardwell,  9  Baxter,  389. 

6  Reiff  v.  Reiff,  64  Pa.  134. 

’Graves  v.  Weld,  5  Barn.  &  Ad.  105. 

8  Reeder  v.  Sayre,  70  N.  Y.  180. 

9  Lewis  v.  McNatt,  65  N.  Car.  63. 

10  See  §  299. 
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tenant  look  to  the  incoming  one  (exclusive  of  the  land¬ 
lord's  liability)  for  compensation  for  seeds,  tillages,  etc.— 
was  held  to  be  repugnant  to  public  policy.1 

§  1135.  Agency — Authorization — Revocability. 

The  doctrine  of  respondeat  superior  will  be  considered 
further  on.2 3 

Our  limits  admit  of  hardly  any  additional  cases  as  to 
agency.  It  is  a  maxim  of  agency  and  trusts,  that  the 
law  does  not  allow  aggregatio  mentium  in  una  persona? 
One  cannot  be  agent  of  both  parties  in  making  a  contract, 
when  invested  with  discretion  by  each,  and  each  entitled 
to  his  skill.4 

Parol  agency  may  suffice  to  sell  land,  and  pass  an 
equitable  title,  even  though  the  contract  be  not, under 
seal.5  Accordingly,  a  writing  in  part  performance  is 
explainable  by  parol  evidence.  Agency  not  coupled  with 
an  interest  is  revocable  at  the  will  of  the  principal  ; 
otherwise,  it  seems,  equity  may  restrain  revocation  of 
a  power  of  attorney.6 

Authorization  of  an  agent  to  endorse  notes  need  not 
be  under  seal.  Authority  to  receive  notices  is  revoked 
by  the  principal’s  death.7 

§  1136.  Auctioneer— Telegrapher  Making  Operator  Agent, 

Until  the  fall  of  the  hammer,  an  auctioneer  is  the 
agent  of  the  seller  ;  thereafter,  of  the  buyer,  and  his 
contemporaneous  memorandum  binds  both  parties.  He 
has  such  a  special  property  that  he  can  bring  an  action 
for  the  price  in  his  own  name.8  If  lie  sells  on  a  condition 


1  Bradburn  v.  Foley  (1878),  L.  R. ,  3  Com.  PI.  Div.  129. 

2  See  §§  1488,  1674. 

3  Buffalo  Steam  E.  Wks.  v.  Sun  Mut.  Ins.  Co.  (1858),  17  N.  Y.  401. 

*  New  York  Cent.  Ins.  Co.  v.  Nat.  Prot.  Ins.  Co.  (1857),  14  N.  Y.  85. 

3  Ledbetter  v.  Walker  (1857),  31  Ala.  175. 

6  Hartley’s  Appeal  (1866).  53  Pa.  212;  Hutchins  v.  Hebbard  (1865), 
34  N.  Y.  24:  Barr  v.  Schroeder  (1867),  32  Cal.  609. 

7  Bank  of  Washington  v.  Peirson  (1826),  2  Crancli  C.  C.  685. 

8  Robinson  v.  Rutter  (1855),  4  El.  &  Bl.  954. 
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that  is  not  complied  with,  he  may  replevy  as  agent  of 
the  owner.1 

One  getting  a  telegraph  company’s  operator  to  write 
a  message  makes  him  his  own  agent,  and  cannot  recover 
for  a  mistake  in  the  writing.  So  held,  in  a  Texas  case 
in  1885, 2  wherein  the  owner  of  “  Shep,”  a  shepherd  dog, 
was  met  at  a  station  by  “  sheep  ” — 2,500  of  them — on  a 
message  intended  to  be  :  “  Meet  me  immediately  with 
two  horses  at  Buffalo  Springs  ;  bring  Shep.  ” 

§  1137.  Powers — Not  Apportionable — Agent’s  Fraud. 

Unrestricted  authority  to  sell  empowers  the  agent  to 
warrant.3  In  this  case  a  broker  in  New  York  was 
held  personally  liable  on  a  false  warranty  of  madder  ; 
his  principal  at  Amsterdam  being  undisclosed.4  Mere 
authorization  of  an  agent  to  sell  does  not  import  power 
to  purchase.  So  held,,  in  a  case  turning  on  the  powers 
of  railway  directors.5 

In  an  Illinois  case  in  1883, 6  it  was  held  that  an  agent 
privately  procuring  a  lease  of  a  theater  to  himself  in 
competition  with  his  principal,  took  only  as  trustee.  In 
general,  at  common  law,  contracts  are  not  apportionable. 
An  authority  to  A.  cannot  be  assigned  or  executed  by 
B.  ;  nor,  a  fortiori,  a  part  by  B.  and  C.  and  the  residue 
by  A.7 

In  a  New  York  case  in  1892, 8  a  majority  of  the  court 
held  that  where  a  writing  stated  that  its  stipulations 
contained  the  whole  contract,  one  party  could  not  enforce 
it  freed  from  false  representations  made  by  his  agent  to 
the  other  ;  so  also  an  agreement  in  which  the  principal 
stipulates  that  he  shall  not  be  liable  for  the  fraud  of  his 
agent. 

1  Tyler  v.  Freeman  (1849),  3  Cush.  261. 

2  Western  Union  Tel.  Co.  v.  Edsell,  63  Tex.  668. 

8  Sehuchardt  v.  Allens  (1863),  1  Wall.  359. 

4  See  Collation  from  1  Am.  L.  Reg.  N.  S.  13,  in  1  Fed.  Cas.  513. 

6  Pearson  v.  Concord  R.  Corpv  (1883),  62'  N.  FI.  537. 

6  Davis  v.  Hamlin,  108  Ill.  139. 

7  Brooks  v.  Byam  (1843),  2  Story,  525. 

8  Universal  Fashion  Co.  v.  Skinner,  64  Hun,  293. 
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§  1138.  Agent’s  Liability  to  Third  Parties— Non-disclosure. 

Where  an  agent  having  authority  to  sell,  sells  in  his 
own  name,  without  disclosing  his  principal,  the  buyer  is 
not  entitled,  in  the  principal's  action  for  the  price,  to  set 
off  a  debt  due  to  him  from  the  agent,  where  the  agent 
had  neither  the  possession  nor  the  indicia  of  property  in 
himself.1 

In  absence  of  usage  of  trade  to  the  contrary,— as  where 
the  principal  resides  abroad, — if  the  principal  be  not 
known  at  the  time  of  the  agent’s  purchase,  either  of 
them,  on  his  discovery,  is  liable  to  an  action  for  the'  due 
price.2  An  agent  making  an  unauthorized  contract 
renders  himself  liable.3 

§  1139.  Liability  ofPrincipal. 

Under  the  rule  that  the  one  of  two  innocent  persons 
must  suffer  who  led  the  other  into  the  contract,  the 
principal  is  responsible  who  has  held  out  the  agent  as 
being  competent  and  confided  in.  Thus  in  an  English 
case  in  1800, 4  it  was  held  that  the  vessel  owners  were 
bound  by  the  master’s  engagement  to  deliver  at  Stock- 
with  goods  shipped  at  Hull,  although  made  without 
their  knowledge  and  contrary  to  their  express  orders. 

In  a  New  York  case  in  1844, 5  it  was  held  that  if  A., 
an  agent,  with  the  consent  and  for  the  benefit  of  B.,  his 
principal,  draws  a  bill  of  exchange  in  his  own  name  on 
B.,  which  is  taken  by  C.,  in  B.’s  business — e.  g.,  to  raise 
money  for  him — C.  has  an  action  against  B.  for  money 
paid,  although  B.  is  not  directly  bound  as  drawer.6 

Receipt  of  earnest  money  by  an  assumed  agent  to  sell 
land,  does  not  bind  the  owner  as  part  performance.7 

Insurance  agents  will  be  considered  further  on.8 

1  Bernsliouse  v.  Abbott  ("1883),  45  N.  J.  L.  531. 

2  Paterson  v.  Gaudasequi  (1812),  15  East,  62  ;  2  Smith,  Ldg.  Cas.  360. 

3  Thomas  v.  Hewes  (1834),  2  Cromp.  &  M.  518.  See  Collation,  2 
Smith,  Ldg.  Cas.  411. 

4  Ellis  v.  Turner,  8  Durnf.  &  E.  T.  R.  531. 

5  Allen  v.  Coit,  6  Hill,  318. 

6  See  summary  of  eight  instances  of  the  principal’s  liability  to  third 
parties  in  Lloyd’s  Paley  on  Agency,  245  :  quoted  in  Story  on  Agency,  449. 

7  Bosseau  v.  O’Brien  (1869),  4  Bissel,  395.  8  §  1437. 
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(36)  §  H40.  Partnership,  What  Constitutes. 

What  is  a  partnership  ?  The  British  partnership  act 
of  1890  lays  down  three  rules  for  determining  the  exist¬ 
ence  of  a  partnership  :  Firstly,  joint  tenancy  or  part 
ownership  does  not  create  a  partnership,  whether  the 
joint  holders  do  or  do  not  share  profits.  Secondly,  the 
sharing  of  gross  returns  does  not  create  a  partnership, 
whether  the  sharers  have  or  have  not  a  joint  interest  in 
the  property.  Thirdly,  receipt  by  a  person  of  the  share 
of  the  profits  of  a  business  is  primci  evidence  that  he  is  a 
partner.  But  this  does  not  of  itself  make  him  a  part¬ 
ner  ;  and  in  particular  in  five  cases.1  Under  this  act  of 
1890,  one  may  become  liable  as  partner  by  holding  him¬ 
self  out  to  he  one.  Such  was  also  the  common-law 
doctrine.2 

In  a  New  Hampshire  case  in  1872, 3  it  was  held  that 
sharing  profits  in  any  other  sense  than  sharing  them  as 
principal,  is  not  an  absolute  test  of  one’s  liability  as  part¬ 
ner.  The  test  is  whether  he  is  hound  by  a  contract  made 
by  himself  (or  his  agent  acting  by  his  authority),  or  is 
estopped  to  deny  that  he  is  a  principal. 

As  to  partnership  by  participation  in  profits,  the 
authorities  are  not  wholly  uniform.4 

A  masonic  lodge  is  not  a  partnership.5 

§  1141.  Partners’  Powers  and  Liabilities. 

The  capacity  of  partners  is  generally  considered  under 
six  heads  :  (1)  aliens,  and  the  effect  of  war  ;  (2)  felons, 
and  the  effect  of  outlawry  ;  (3)  infants  ;  (1)  lunatics  ;  (5) 
married  women  ;  (6)  corporations  and  companies.6 

A  retired  member  of  a  firm  is  not  bound  by  an  in¬ 
strument  negotiated  in  its  name  after  its  dissolution, 

1  See  Lindley  on  Partnership  (6th  ed.),  23. 

2  Waugh  v.  Carver,  2  H.  Bl.  235. 

3  Eastman  v.  Clark,  53  N.  H.  276.  See  Judge  Jere  Smith’s  Review  of 
authorities,  pp.  279  to  290  ;  and  Judge  Doe’s,  pp.  290  to  342. 

4  See  G.  C.  H.  Corliss’s  Collation,  30  Alb.  L.  J.  26. 

3  Ash  v.  Guie  (1881),  97  Pa.  493. 

6  See  Lindley  on  Partnership  (6th  ed.),  78. 
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even  though  by  a  member  authorized  to  settle  the 
business.1 

One  partner  may,  without  the  other’s  consent,  convey 
firm  personalty  to  pay  firm  debts.2 

As  against  creditors  of  a  solvent  firm,  one  member 
may  in  good  faith,  with  his  partners’  consent,  transfer 
the  entire  firm  assets  to  pay  his  individual  debt.3 

§  1142.  Rights  of  Firm  Creditors. 

As  to  the  equity  of  partnership  creditors — whether 
firm  creditors  ought  to  be  paid  out  of  the  firm  assets  in 
preference  to  individual  creditors  of  the  members — the 
decisions  are  not  wholly  uniform.4 

§  1143.  Farming  on  Shares. 

There  is  a  variety  of  cases  involving  the  partnership 
effect  of  an  agreement  between  a  land-owner  and  a 
laborer  to  farm  on  shares.5 

In  general,  a  farm  tenant  at  the  halves  must  keep 
the  fences  in  repair.6 7 

(37)  §  1 144.  Effect  of  Domestic  Relations — Infancy— Nec¬ 
essaries. 

So  also,  not  fully  can  here  be  considered  any  contracts 
the  liabilities  whereunder  turn  upon  the  domestic  re¬ 
lations.  In  an  Indiana  case  in  1815, 7  it  appeared  that 
the  widow  Johnson,  after  contracting  that  her  minor 
daughter  Christina  should  work  for  Hollingsworth  for 
certain  wages,  married  Swedenborg.  Hollingsworth 

1  Mauney  v.  Coit  (.1879),  80  N.  Car.  300. 

2  Anderson  v.  Tompkins  (1820),  1  Brock.  456. 

8Schmidlapp  v.  Currie  (1878),  55  Miss.  597. 

4  See  G.  C.  H.  Corliss’s  Collation,  34  Alb.  L.  J.  344,  364.  As  to  part¬ 
nership,  see  Collation,  17  Am.  &  Eng.  Encyc.  of  Law  (1892),  824  et 
seq.  As  to  joint  stock  companies,  see  Collation,  11  Id.  (1890),  1036 
et  seq. 

5  See  Reynolds  v.  Pool  (1881),  84  N.  Car.  37.  See  also  Collation  in  24 
Alb.  L.  J.  504. 

«  Blood  v.  Spaulding  (1885),  57  Vt.  422. 

7  Hollingsworth  v.  Swedenborg,  49  Ind.  378. 
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paid  Christina.  Held,  that  her  mother  and  step-father 
could  not  recover  of  him. 

An  infant  buying'  goods  on  credit  and  not  returning 
them  is  liable  for  as  much  of  the  price  as  is  equal  to  the 
benefit  derived  by  him  from  the  purchase. 1 

If  an  infant  buys  personal  property  and  gives  his  note 
therefor,  he  cannot,  on  arriving  of  age,  retain  the  chattel 
and  plead  infancy  as  a  defense  to  the  note.2  An  infant 
is  liable  if  he  commits  a  wrong  of  which  a  contract  or 
the  obtaining  of  something  under  a  contract  is  only  the 
occasion  ;  e.  g.,.  where  one  hired  a  horse  not  to  be  used 
for  jumping.3 

Many  cases  turn  upon  the  question  of  when  a  wife  is 
the  agent  of  her  husband,  or  an  infant  that  of  the 
parent.  What  are  £  ‘  necessaries  ”  for  which,  when 
ordered  by  the  wife,  the  husband  is  liable,  will  be  con¬ 
sidered  further  on.4  In  an  English  case  in  1886, 5  a 
tailor’s  bill  of  £93  for  clothes  to  a  boy  at  Eton  was  ap¬ 
proved.  It  included  thirteen  coats,  sixteen  waistcoats, 
etc. 

In  England  an  ivory  and  silver  mounted  pistol 
may  be  a  necessary  for  an  infant.6  In  an  English  case 
in  1844, 7  it  was  held  that  the  treats  of  an  infant  under¬ 
graduate  are  nut  “necessaries.”  The  following  extracts 
are  from  Irving  Browne’s  rhymed  report  of  the  case  : 8 — 

“  There  went  to  Oxford  University 
A  youth  of  fashion  and  of  high  degree.  .  .  . 

He  had  respect  from  provost  and  from  don  ; 

His  ‘  governor  ’  was  governor  of  Ceylon, — 

Immortalized  in  missionary  hymn, 

Though  in  geography  its  place  is  dim, — 

1  Hall  v.  Butterfield  (1879),  59  N.  H.  354.  Compare  Bartlett  v. 
Bailey,  Id.  408. 

2  Phil  pot  v.  Sandwich  Man.  Co.  (1885),  18  Nebr.  54. 

8  Burnard  r.  Haggis.  (1863),  14  Com.  B.  N.  S.  45. 

4  See  §  1354. 

5  Smith  v.  Williams.  34  Alb.  L.  J.  502. 

«  30  Alb.  L.  J.  221. 

7  Wharton  v.  Mackenzie,  5  Ad.  &  El.  N.  S.  Q.  B.  606. 

8  2  Gr.  Bag,  61. 
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That  land  where  heathen  bow  to  wood  and  stone, 

But  in  their  blindness  they  are  not  alone.  .  .  . 

This  babe  got  measles  and  an  inflammation, 

Which  gave  the  doctors  awful  consternation.  .  .  . 

In  worst  of  doctors’  Latin  it  was  writ  ; 

The  following  was  -something  like  to  it  : 

‘  Bruges  terrse  quant,  suffi.  ; 

Confectiones  sacchari  ; 

Marmalad.  Cydonise  ; 

Etiam  glacies,  recipe. 

Edita  sunt  ad  libitum. 

Excitat.  prohibitum.’ 

“  One  Wharton  did  this  queer  prescription  fill, 

And  thirty-three  pounds  sterling  was  his  bill. 

For  the  sick  lad  invited  all  his  mates 
To  help  consume  these  nauseating  cates.  .  .  . 

But  when  the  bill  was  borne  on  spicy  breeze 
To  Ceylon’s  isle,  the  prospect  did  not  please 
The  governor,  who  in  that  realm  grown  hot, 

Declared  that  Wharton  might  just  go  to  pot.  .  .  . 
Though  counsel  urged  that  this  was  medicine, 

The  judges  thought  that  argument  too  thin. 

For  though  such  boluses  for  one  might  pass. 

There  was  no  right  to  physic  the  whole  class  ; 

Though  babes  with  measles  might  break  out  in  schools, 
The  court  would  not  break  out  of  settled  rules.  .  . 

Evidence  of  fashion,  local  custom,  etc.,  as  affecting 
contracts,  has  already  been  considered.1 

1  §  299.  See  also  27  Am.  &  Eng.  Encyc.  of  Law,  700  et  seq. 
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§1145.  Subject  Outlined. 

As  cases  of  certain  crimes  will  have  been  considered  in 
other  chapters,  it  may  not  be  desirable  to  attempt  herein 
to  follow  the  classification  adopted  by  some  statute  books 
and  reformatory  statistics,  namely  :  (1)  Crimes  of  brut¬ 
ality  and  malice.  (2)  Crimes  of  lust  and  indecency.1 

(3)  Crimes  of  shame  (abortion,  concealing  birth,  etc.).  (4) 
Crimes  of  cupidity.  (5)  Crimes  of  evil  speaking.2  (6) 
Crimes  of  political  preferment  (treason,  etc.).3  Perhaps 
the  general  topics  of  the  chapter  may  more  conveniently 
be  arranged  :  (1)  Crime  defined  ;  intention.  (2)  When 
intent  no  ingredient.  (3)  Exoneration;  “  fun  ”  crimes. 

(4)  Condemning  the  innocent  ;  false  confessions.  (5) 
Intervention  of  the  alleged  “murdered”  person.  (6) 
Executed  but  resuscitated.  (7)  Experts  wrong.  (8)  “Hath 
a  devil  ”  ;  juvenile  commutation.  (9)  Insanity  ;  frenzy 
overbearing  free  agency.  (10)  Dueling.  (11)  Abortion  ; 
infanticide.  (12)  Disturbing  worship ;  unlawful  as¬ 
semblage.  (13)  Blasphemy.  (14)  Obscene  publications. 
(15)  Selling  intoxicants  ;  liquor-clubs.  (16)  Other  nuis¬ 
ances  ;  gaming  ;  eavesdropping.  (17)  Provoking  to  as¬ 
sault.  (18)  Offenses  against  the  rights  of  property.  (19) 
Escaping  conviction  ;  second  jeopardy.  (20)  Escaping 
prosecution.  (21)  Escaping  penalty.  (22)  Escaping  from 
custody.  (23)  Venue. 


.862 


1  See  Chap.  XXVI. 

2  See  Chap.  XXVII. 

3  See  Chap.  XXX. 
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(j)  §  1146.  “  Crime  ?  ”—  Intention — Six  Carpenters  —  Mail- 
bags— Gun-pointing — Mill’s  Letter. 

It  may  be  easy  to  define  a  crime  as  a  violation  of  a 
penal  statute.  But  the  inhibition  is  often  limited  to  acts 
committed  willfully  or  maliciously  ;  suggesting  the  old 
ethical  adage  that  the  moral  quality  of  an  act  lies  in  the 
intention.  How  can  one  ascertain  another’s  intention  ? 
There  is  a  maxim  that  the  law  in  some  cases  judges  of 
a  man’s  previous  intentions  by  his  subsequent  acts.1 
This  is  the  basis  of  the  decision  in  the  case  of  the  six 
carpenters  who  after  entering  the  inn  became  riotous 
therein  ;  namely,  that  if  a  man  abuse  an  authority  given 
him  by  the  law  he  becomes  a  trespasser  ab  initio ;  other¬ 
wise,  if  it  be  given  him  by  the  party.  The  law  judges 
by  the  subsequent  act  quo  animo.2 

A  case  in  1874  3  under  the  Federal  statute  against 
taking  mail-bags  “for  convenience  or  gain'”  elicited 
much  discussion  concerning  intention. 

In  a  Massachusetts  case  in  1872, 4  it  was  held  that  if  A. 
points  a  gun  at  B.  and  makes  a  remark  leading  B.  reason¬ 
ably  to  believe  himself  to  be  thereby  in  danger  of  bodily 
in  jury,  A.  is  g’uilty  of  an  assault,  although  he  knows  the 
gun  is  not  loaded. 

A  bankrupt  withholding  property  from  his  schedule 
through  ill  counsel  of  his  attorney  was  held  not  guilty 
of  perjury.5 

Sometimes  the  most  difficult  part  of  a  murder  trial  is 
to  prove  a  motive.  It  has  been  said  that  in  the  Lambeth 
poisoning  case  in  1892,  Mill  would  have  been  acquitted 
but  for  the  proof  that  after  he  had  murdered  the  victim, 
Matilda  Clover,  he  wrote  a  black-mailing  letter  to  Dr. 
Broadbent  threatening  to  accuse  him  of  the  poisoning 
unless  he  paid  him  handsomely  for  silence.  This  fact 
was  emphasized  in  the  charge  of  Sir  Henry  Hawkins.6 

1  Acta  exteriora  indicant  interiora  secreta. 

4  Six  Carpenters  Case,  8  Coke  Rep.  14Ga.  (In  edition  of  1826,  Vol. 
IV.  p.  432.)  3  Lange’s  Case,  post,  §  1289. 

4  Com’th  v.  White,  110  Mass.  407. 

5  U.  S.  v.  Conner,  3  McLean,  573. 

1  See  5  Gr.  Bag,  75. 
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§  1147.  One’s  Presence  Indicative  of  Intention  to  Aid. 

Ill  an  English  case  in  1882  (relating  to  the  Burke- 
Mitchell  prize-fight),  a  majority  of  the  court  opined  that 
the  mere  presence  of  a  person,  unexplained,  at  a  prize¬ 
fight  affords  some  evidence  for  the  jury  that  he  was  aid¬ 
ing  and  abetting  the  fight.  On  other  points  the  eleven 
judges  were  disagreed.  A  facetious  law  journalist1 2  re¬ 
ported  of  their  deliberations  :  “  J  ustice  Denham  supposed 
a  philanthropist  present  for  the  purpose  of  writing  a 
‘  stinging  article  ’  on  the  brutality  of  prize-fights.  (As 
Mr.  Talmage  goes  around  to  houses  of  prostitution  to 
see  the  modus  operandi ,  in  order  effectually  to  preach 
against  them)  .  .  .  Justice  Hawkins  wanted  to  know  if 
a  man  present,  but  too  short  to  see,  could  be  aiding  or 
abetting.  (We  should  say  he  could  not  be  aiding,  but 
he  might  be  a-betting.)  ...  We  hope  this  momentous 
question  will  soon  be  settled,  for  we  would  like  to  know 
if  we  can  safely  go  to  see  our  distinguished  townsman, 
Mr.  Paddy  Ryan,  fight  Mr.  Sullivan,  the  cultured 
Boston  man.  ...”  Since  John  L.  was  by  a  Boston  court 
fined  $100  for  kicking  a  helpless  horse,  he  is,  perhaps, 
more  cult — weeded  out — than  in  1882. 

§  1148.  “Ane  Dead  Thing  may  do  na  Fellony.” 

In  “  The  Forme  andManerof  Baron  Courts,”  the  ques¬ 
tion  is  asked  :  “Gif  ane  lord  has  ane  milne,  and  anie 
man  fall  in  the  damne,  and  be  borne  down  with  the 
water  quliill  lie  comes  to  the  qulieill,  and  there  be  slaine 
to  death  with  the  qulieill,  quliitlier  ought  the  milne  to 
be  escheit  or  not  ?  The  law  sayes  thereto  nay,  and  be 
this  reason.  For  it  is  ane  dead  thing,  and  ane  dead 
thing  may  do  na  fellony,  nor  be  made  escheit  throw  their 
gilt.  Swa  the  milne  in  this  case  is  not  culpable,  and  in 
the  law  it  is  lawfull  to  the  lord  of  the  land  to  haue  ane 
milne  on  his  awin  water  quhere  best  likes  him.” 

This  reminds  of  King  John’s  “sight  of  means  to  do 


1  Queen  v.  Coney,  L.  R.,  8  Q.  B.  Div.  534. 

2  25  Alb.  L.  J.  22. 
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ill-deeds.”  Forsooth,  it  was  the  instrument  that  did  it. 
Thus  the  ethics  of  detectives’  decoying  into  commission 
of  crime  has  been  a  prolific  subject  for  casuistry.1 

§  1149.  Eleventh-hour  Intent  — The  Circassian  —  Clifford’s 
Case — Infecting. 

The  outcome  of  some  cases  reminds  of  the  tlieologic 
adage,  “Hell  is  paved  with  good  intentions;”  that  of 
some  others,  of  the  converse,  eleventh-hour  dogma. 
While  a  ship  is  sailing  with  intent  of  its  captain  to  run 
a  blockade  and  aid  the  enemy,  she  is  liable  to  capture 
and  condemnation  ;  but  otherwise,  if  he  has  changed  his 
mind  therefrom,  even  though  the  owner  on  land  far 
away  is  yet  praying  God  to  help  him  get  rich,  and 
scheming  disruption  of  the  Union.2 

In  the  Nevada  case  in  1819, 3  of  the  bar  of  bullion- lost 
from  a  stage  coach,  it  was  held  that  the  finder  was  not 
guilty  of  larceny,  if  his  intention  to  convert  to  his  own 
use  was  not  formed  until  after  the  finding. 

Sir  Matthew  Hale4  says  that  proof  that  a  man  having 
the  plague  voluntarily  and  maliciously  went  and  infected 
a  man,  who  soon  after  dies,  would  not  establish  murder, 
for  the  death  might  have  arisen  from  contagion  in  the 
air. 

§  1150.  Spiritual  Causation— Squib  Case— Soldier’s  Belt. 

In  olden  times,  the  effect  of  spiritual  causation  was 
exaggerated,  and  that  of  physical  causation,  undervalued. 
Indictments  were  held  good  at  common  law  for  killing 
by  the  evil  eye,  or  by  causing  waxen  effigies  to  melt 
before  a  slow  fire.  Killing  by  an  air-gun  might  have 
been  attributed  to  magic,  but  never  to  a  projectile  pro¬ 
pelled  by  a  human  hand.  Even  causation  through  a 
chain  of  negligent  agents  was  discredited.  In  1772,  how¬ 
ever,  came  the  case  of  the  tossed  lighted  squib,5  which 

1  See  collation  of  cases,  25  Alb.  L.  J .  184. 

2  The  Circassian  (1862),  3  Fed.  Cas.  712. 

3  State  v.  Clifford,  14  Nev.  72. 

^  PI.  Cr.  432. 

6  Scott  v.  Shepherd,  2  W.  Black.  892,  post,  §  1463. 
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may  be  said  to  have  reversed  the  rule  in  the  case  in  the 
Arabian  Nights  of  the  hunchback’s  corpse. 

In  an  English  case  in  1886, 1  it  appeared  that  a  soldier 
took  off  his  belt,  intending  to  strike  a  man,  but  it 
bounded  away  and  seriously  wounded  a  woman  standing 
near.  Held,  that  he  was  liable  for  an  assault  on  her. 

§  1151.  Credulity  Exonerating. 

Some  “Christian  science ”  cases  have  been  severely 
criticised.  In  an  English  case  in  1802, 2  it  was  held  that 
one  is  indictable  for  neglecting  to 'supply  necessaries  to 
his  child,  servant  or  apprentice.  In  an  English  case  in 
1874, 3  it  appeared  that  Hines  belonged  to  a  sect  known 
as  “Peculiar  People,”  and  he  believed  it  his  dutyq  under 
James  v.  14,  when  his  son  two  years  old  was  taken  sick, 
to  send  for  one  George  Hurry,  an  engine-driver  who  was 
“an  elder  gifted  in  prayer,”  to  come  and  anoint  the  child 
with  oil  and  pray  over  it.  He  did  so.  No  other  physician 
■was  sent  for.  The  child  died.  Medical  testimony  showed 
he  would  have  recovered  under  proper  treatment.  The 
father  was,  by  Baron  Pigott,  held  not  to  be  culpable. 

§1152.  Lord  Bacon’s  “  Plank  St.  Hilda  Cragsman— The 

Mignonette— Pruth  Wolves  Tragedy. 

A  casuistical  question  quite  as  hard  as  that  in  the 
case  of  Enoch  Arden  and  People  v.  Oades,4  is  suggested 
by  the  adventure,  reported  by  Prof.  Wilson,  of  two  crags¬ 
men  of  St.  Hilda,  suspended  one  above  the  other.  Before 
they  had  secured  their  freight  of  birds  and  eggs,  the 
upper  man  observed  that  a  strand  of  the  rope  was  broken, 
and  the  rope  untwisting,  and  that  both  men  would  soon 
be  killed  unless  he  cut  the  rope  below  and  let  the  lower 
man  fall.  He  did  so  and  and  the  lower  man  fell  into  the 
sea  700  feet  below.  The  upper  man  was  drawn  up, 
grasped  and  saved  just  as  the  last  strand  was  parting. 

1  Reg.  v.  Latimer,  L.  R.,  17  Q.  B.  Div.  359. 

2  Rex  v.  Friend,  Russ.  &  Ryan’s  Crown  Cas.  20. 

8  Reg.  v.  Hines,  10  Alb.  L.  J.  178. 

4  See  post,  §  1416. 
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This  reminds  of  the  old  question  :  “  Were  the  sur¬ 
vivors  of  the  crew  of  the  Mignonette,  in  the  last  stage  of 
starvation,  justified  in  taking  human  life  ?  ”  1 

In  an  open  boat  a  thousand  miles  off  the  Cape  of 
Good  Hope,  in  1884,  Dudley  and  Stephens  killed  the  youth 
Parker  who  had  become  insane.  Held,  that  a  man  who, 
in  order  to  escape  death  from  hunger,  kills  another  for 
the  purpose  of  eating  his  flesh,  is  guilty  of  murder,  al¬ 
though  he  has  reasonable  ground  to  believe  it  the  only 
chance  of  preserving  his  own  life.2  Thereupon  Gibson's 
Law  Notes  said:  “  This  decision  has  completely  smashed 
Lord  Bacon's  plank  theory.”3  Also  of  a  Russian  case  in 
1877.  A  peasant  riding  along  the  banks  of  the  Prutli 
with  his  wife  and  four  children,  was  overtaken  by  a  pack 
of  wolves.  As  they  surrounded  the  sleigh,  he  seized  a 
child  and  threw  it  into  their  midst.  Three  more  times 
they  overtook  him  with  a  like  result.  He  and  his  wife 
escaped.  He  was  tried  at  Moscow,  and  acquitted  of 
murder. 

§  1153.  Suicide—  “  Emergit  ” — Bowen- Jewett  Case. 

In  a  case  temp.  27  Charles  II.4  the  coroner’s  inquest 
found  (in  Latin)  that  Parker  feloniously  threw  himself 
into  the  river  and  in  the  said  river  “  seipsum  emergit ,” 
and  so  killed  and  murdered  himself.  The  court  argued 
that  emergo  is  to  arrive  out  of  the  water  and  not  to  drown 
himself  in  the  water  (Awmergo) ;  and  the  “feloniously 
threw  himself  into  the  river  ”  does  not  cure  it ;  for  the 
going  into  the  water  does  not  make  a  felony,  but  the 
drowning  himself  in  the  water.  And  the  conclusion, 
“  and  so  killed  and  murdered  himself,”  signifies  nothing, 
as  being  without  the  premises  ;  and  to  say  a  man  “mur¬ 
dered  ”  himself,  without  saying  how,  is  insufficient.5 

A  strange  offense  is  the  advising  a  convicted  murderer 

1  30  Alb.  L.  J.  441,  462,  502;  Queen  v.  Dudley  and  Stephens,  14  Q. 
B.  Div.  273.  Their  sentence  was  commuted. 

2  See  Ch.  Jus.  Coleridge’s  opinion,  31  Alb.  L.  J.  36. 

3  See  the  case  of  The  Wm.  Brown,  U.  S.  v.  Holmes,  1  Wall.  Jr.  1. 

4  Rex  v.  Parker,  2  Levinz,  140. 

6  See  Hales  v.  Petit,  ante,  §  879. 
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to  hang  himself  rather  than  be  hung  by  the  State.  In 
Massachusetts  in  1816,  George  Bowen,  in  jail  at  North¬ 
ampton,  so  advised  Jonathan  Jewett,  and  thus  the  scaf¬ 
fold  was  cheated.  The  jury  acquitted  Bowen,  notwith¬ 
standing  Chief  Justice  Parker’s  charge  that  it  was  “no 
trivial  offense.” 1 

§  1154.  Bystanders  not  Exonerated— Taking  Life  to  Save  Life. 

In  a  case  temp.  44  Elizabeth,2  Judges  Popham  and 
Yelverton  held  that  if  A.  and  B.  be  fighting,  and  A,  be 
killed,  C.  is  liable  to  be  indicted  and  fined  if  he  looked 
on  without  endeavoring  to  part  them.  C.  could  hardly  be 
called  an  accessory,  within  the  old  definition — an  ab¬ 
sentee  concerned  in  the  act.3 

It  is  well  settled  that  A.  may  kill  B.  either  to  save  A.’s 
life,  or  to  save  the  life  of  A.’s  wife,  husband,  child,  parent, 
master  or  servant.4  Under  the  general  doctrine  that 
whatever  one  may  do  for  himself,  he  may  do  for  another, 
the  killing,  in  defending  from  real  or  apparent  danger, 
a  brother,  sister,  or  other  collateral  relative,  would  be 
included.5  It  seems  one  may  take  life  to  save  the  life  of 
a  stranger.  Sir  Matthew  Hale  says  : 6  One  is  liable  to 
a  fine  and  imprisonment  if  he  do  not  use  all  lawful  means 
to  prevent  a  felony.  A.,  a  bystander,  seeing  B.  and  C.  at 
strife,  is  to  use  all  lawful  means  that  he  may  without 
hazard  to  himself  to  part  them.7  The  various  State 
statutes  have  more  definitely  fixed  the  rule. 

§  1155.  Reasonable  Apprehension— Pond-Blanchard  Homi¬ 
cide. 

In  a  Michigan  case  in  1880, 8  it  appeared  that  Pond, 
a  Mackinaek  fisherman,  knowing  that  Plant  and  Blan- 

1  See  Trial  of  Theodore  Parker,  p.  112. 

2  Wilburn’s  Case,  Noy,  50. 

3  4  Blaekstone,  Com.  35.  But  see  1  Bishop,  Crim.  Law,  §  635. 

4  4  Bl.  Com.  186. 

5  Stanley  v.  Com’tli  (1887).  86  Ky.  440  ;  Ross  v.  State  (1881),  10  Tex. 
Ap.  455. 

6  1  PI.  Crown,  484. 

7  See  United  States  v.  Wiltberger  (1819),  3  Wash.  C.  Ct.  515. 

8  Pond  v.  People,  8  Mich.  150. 
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chard  had  threatened  to  whip  him,  borrowed  a  sliot-gun. 
Just  before  daybreak,  the  bark  roof  of  a  net-house  near 
his  cabin  was  partly  torn  off,  and  he  called  out :  “  Leave, 
or  I’ll  shoot  i  ”  Thereupon  he  heard  cries,  as  of  pain,  of 
Cull,  his  hired  man,  who  was  being  choked  by  Blanchard. 
He  repeated  the  threat,  and  the  noises  continuing,  he 
fired  and  killed  Blanchard.  Held,  to  be  justifiable  homi¬ 
cide.  In  a  Mississippi  case  in  1856, 1  it  appeared  that 
Staten’s  sister,  who  was  asleep  in  the  same  room  with  his 
sick  wife,  was  awakened  by  Hamblin’s  creeping  from 
under  her  bed  and  placing  his  hand  on  her.  She  told 
him  to  go  away,  and  he  crept  under  Mrs.  Staten’s  bed. 
She  went  into  the  next  room,  awoke  her  brother,  and 
told  him  of  the  intrusion.  He  entered  and  stabbed 
Hamblin  to  death.  Held,  to  be  justifiable  homicide,  if 
he  was,  within  the  statute,  having  just  apprehension  of 
immediate  danger  of  the  commission  of  a  felony.  As  to 
what  is  or  is  not  proof  of  such  apprehension,  compare  an 
Alabama  case  in  1859, 2  and  the  charivari  or  “  horning  ” 
case  in  Michigan  in  1869. 3 

§1156.  Estep-Scarberry  Homicide. 

In  a  Kentucky  case  in  1887, 4  it  appeared  that  the  wife 
of  Martin  Scarberry,  who  was  the  brother  of  Estep’s  wife, 
entered  Estep’s  house  with  a  rock  under  her  apron,  and 
having  been  told  by  Mrs.  E.  to  keep  out,  took  a  seat  and 
said  she  was  going  to  stay  an  hour  for  aggravation.  S.  en¬ 
tered  with  rocks  in  his  hands  and  the  two  women  clinched. 
E.  arose,  put  his  hand  on  S.’s  shoulder  and  said  :  11  Mar¬ 
tin,  old  brother,  you  take  your  wife  out  of  here,  and  I  will 
take  care  of  mine,  and  let  us  have  no  fuss ;  peace  is  the 
best  tiling.”  S.  replied  :  “  I  have  come  here  for  satisfac¬ 
tion,  and  by - I  am  going  to  have  it !  ’’  E.  started 

as  if  to  part  the  women,  when  S.  pushed  him  back,  say¬ 
ing  :  “  Stand  back,  or  I  will  kill  you  !  ”  A  third  woman 

1  Staten  v.  State,  30  Miss.  619. 

2  Dupree  v.  State,  33  Ala.  380. 

3  Patten  v.  People,  18  Mich.  314. 

4  Estep  v.  Com’th,  86  Ky.  39. 
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intervened  to  part  the  two  women  who  were  still  fight¬ 
ing,  hut  S.  shoved  her  back,  and  raised  his  right  hand 
holding  the  rocks.  E.  drew  a  pistol  and  shot  S.  in  the 
back,  killing  him.  S.  was  the  stronger  man  and  had  a 
notoriously  violent  temper.  Held,  that  it  was  erroneous 
to  instruct  the  jury  that  E.  had  no  right  to  kill  S.  un¬ 
less  E.  had  no  other  apparently  safe  means  of  escape  ; 
and  to  refuse  an  instruction  (asked  by  E.’s  counsel)  that 
E.  had  a  right  to  use  all  necessary  means  to  protect  his 
wife  from  impending  great  bodily  harm, — even  to  slay¬ 
ing  S. 

§  1157.  Overt  Act  Seconding  Threat. 

In  order  to  proof  of  a  reasonable  apprehension,  there 
must  be  evidence  of  some  overt  act  apparently  seconding 
the  threat,  and  indicative  of  immediate  danger.1 2 3  In  an 
English  case  in  1831, 2  it  appeared  that  Bourne  was  fight¬ 
ing  with  his  younger  brother  on  shipboard.  Lightfoot,  in 
order  to  restrain  him,  held  him  down  on  a  locker,  and  was 
stabbed  by  him.  Held,  that  Bourne  was  properly  found 
guilty  of  wounding  with  intent  to  do  grievous  bodily  harm. 
In  a  Massachusetts  case  in  1873, 3  it  was  held  that  the  fact 
that  a  woman  struck  a  drunken  man  who  was  indecently 
assaulting  her  daughter  over  sixteen  years  old,  did  not 
justify  his  striking  back.  In  Texas,  adultery  being  only 
a  misdemeanor,  if  A.  catches  B.  in  it  with  A.’s  wife,  and 
makes  a  dangerous  attack  on  B.,  and  B.  resists,  and  to 
save  his  life  necessarily  kills  A.,  this  is  only  man¬ 
slaughter.4 

§  1158.  When  Intent  no  Ingredient— Abduction— “  Drop  a 
Nickel  in.” 

How  far  one’s  belief  and  intent  may  be  considered  in 
extenuation,  was  much  discussed  in  an  abduction  case, 

1  Stoneman  v.  Conrtli  (1874),  25  Grat.  887. 

2Rexv  Bourne,  5  Car.  &  P.  120. 

3  Oom’th  v.  Malone,  114  Mass.  295. 

4  Reed  v.  State  (1882),  11  Tex.  App.  509.  As  to  homicide  in  general, 
see  Collation,  9  Am.  &  Eng.  Encyc.  of  Law  (1889),  529  et  seq.  As  to 
self-defense,  see  Collation,  21  Id.  (1893),  1058  et  seq. 
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a  Crown  case  reserved  in  1S75.1  It  appeared  that  Prince 
bona  fide  believed  and  had  reasonable  ground  to  believe 
that  Annie  Phillips  was  over  sixteen  years  old.  He  took 
her  out  of  the  possession  and  against  the  will  of  her 
father.  Fourteen  of  the  judges  held  that  this  was  “  un¬ 
lawfully  taking  an  unmarried  girl  under  the  age,”  etc., 
within  St.  2-1  &  25  Vic.  c.  100,  §  55.  Judge  Brett  de¬ 
livered  an  interesting  dissenting  opinion  covering  twelve 
pages  of  the  report.2 

In  Iowa  in  1891,  a  receptacle  of  goodies  was  inscribed  : 
‘‘Drop  a  nickel  in  the  slot.”  A  boy  tied  a  thread  to  a 
nickel,  dropped  it  in  the  slot,  withdrew  it,  and  repeated 
the  compliances  until  he  had  made  a  clean  sweep.  He 
was  arrested  on  the  charge  of  theft.  There  was  no  proof 
of  any  direction  to  leave  the  coin  where  it  was  dropped. 
The  magistrate  discharged  him.3 

§  1159.  Minor  in  Saloon. 

In  our  chapter  on  “mistake,”  we  shall  have  occasion 
to  distinguish  the  juridical  from  the  ethical  view  of  the 
guilt  of  “  want  of  thought.” 4 

In  a  case  in  1867, 5  it  appeared  that  Massachusetts  has 
a  statute  punishing  the  keeper  of  any  billiard  or  bowling 
room  who  admits  a  minor  thereto  without  the  written 
consent  of  his  parent  or  guardian.  Lynde,  almost 
twenty  years  old,  fully  grown,  and  doing  business  in¬ 
dependent  of  his  parents,  came  to  Emmons’s  billiard- 
room,  stated  (in  response  to  E.’s  question)  that  he  was  of 
full  age,  and  was  allowed  to  enter.  Held,  that  the 
statutory  prohibition  was  absolute,  and  the  intent  no 
essential  ingredient  of  the  offense.  But  it  was  held  other¬ 
wise  in  a  Georgia  case  in  1874, 6  construing  “  permit  ”  ; 

1  Regina  v.  Prince,  L.  R. ,  2  C.  C.  R.  154. 

2  As  to  the  requisites  of  proof  of  abduction  under  the  N.  Y.  Statute 
of  1884,  knowledge  of  the  girl's  home  or  family,  see  People  v.  Plath 
(1885),  100  N.  Y.  590. 

3  Compare  the  cigarette  automatic  box  case,  Regina  v.  Hands  (1886), 
35  Alb.  L.  J.  302. 

4  See  post,  §§  145-89.  5Com’th  v.  Emmons,  98  Mass.  6. 

6  Stern  v.  State,  53  Ga.  229. 
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and  in  an  English  case  in  1 87 5, 1  as  to  the  act  against 
‘  ‘  suffering  gaming,  ”  etc. 

In  a  Michigan  case  in  1878, 2  it  was  held  to  be  a  good 
defense  on  prosecution  for  selling  liquor  to  a  minor,  that 
the  seller  reasonably  believed  him  to  be  of  age.  So  also 
in  Indiana.3 

In  a  Massachusetts  case  in  1878, 4  proof  that  A.,  a 
minor,  and  B.  entered  a  saloon  ;  B.  asked  A.  what  he  would 
have  ;  A.  answered  whisky  ;  the  bar-tender  handed  it 
to  A.  ;  B.  paid  for  it, — this  was  held  not  to  support  an 
action  for  forfeiture  for  sale  or  delivery  to  a  minor  ;  the 
gift  was  from  B.  Sale  or  delivery  to  a  minor  for  his 
parent’s  use  is  not  a  sale  to  a  minor.5 

(3)  §1160.  Extenuation— Killing  Trespassers— Charivari. 

In  a  Vermont  case  in  1873, 6  it  was  held  that  one’s 
house  is  his  castle,  in  a  sense  that  he  may  defend  it  as 
he  might  repel  a  personal  assault,  when  the  intruder  in¬ 
tends  to  inflict  great  bodily  harm.  Similarly  held,  in 
a  charivari  case  in  Michigan  in  1869. 7  A  charivari 
may  constitute  a  riot.8  But  not  so  an  honest  drum-and- 
fife  procession.9 

§  1161.  Firing  to  Scare. 

In  a  North  Carolina  case  in  1828, 10  it  appeared  that 
Roane  was  awakened  by  the  barking  of  his  dog,  and  saw 
a  negro  escaping  through  the  gate.  He  fired  a  gun, 
intending  to  fire  it  into  the  air  to  frighten  him.  A  ver¬ 
dict  of  manslaughter  was  sustained. 

In  a  Michigan  casein  1886, 11  one  drawing  a  pistol  with 

1  Bosley  v.  Davies,  1  Q.  B.  Div.  84. 

2  Faulks  v.  People,  39  Mich.  200. 

8Robinius  v.  State  (1878),  63  Inch  235. 

4  St.  Goddard  v.  Burnham,  124  Mass.  578. 

6Com’thv.  Lattinville  (1878),  120  Mass.  385. 

6  State  v.  Patterson,  45  Vt.  308. 

I  Patten  v.  People,  18  Mich.  314. 

8  State  v.  Brown  (1879).  69  Ind.  95. 

9  State  v.  Hughes,  post,  §  1189. 

10  State  v.  Roane,  2  Dev.  58. 

II  People  v.  Stubenvcll,  62  Mich.  329, 
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intent  to  fire  in  the  air  to  scare  a  fugitive  but  accident¬ 
ally  killing  him,  was  held  guilty  of  manslaughter. 

§  1162.  Practical  Jokes— “  Loaded  ? ’’—Judge  Bynum’s  Sil¬ 
verware. 

It  is  (Newbury port)  newspaper  truth  that  at  West 
Newbury,  a  member  of  an  old  gentleman’s  family  over¬ 
heard  and  informed  him  of  a  plot  of  young  men  to  fright¬ 
en  him  by  tossing  a  stone  into  his  chamber  window. 
Quickly  donning  a  portion  of  his  undergarments  only,  he 
put  himself  in  ambush,  and  as  they  approached  he  sprang 
up.  All  ran  but  X.  ,  who  knocked  him  down.  X.,  when 
arrested  for  assault,  pleaded  that  he  ‘  ‘  thought  it  was  a 
ghost,  and  he  wasn't  going  to  run  from  it.”  X.  was  dis¬ 
charged. 

In  a  case  at  Des  Moines,  Iowa,  in  1878, 1  it  appeared 
that  Gantz  found  a  loaded  revolver  in  the  road,  and 
tried  in  vain  to  discharge  it.  Four  years  afterwards,  his 
brother-in-law,  Hardie,  on  impulse  to  startle  a  nervous 
neighbor,  Mrs.  Sutfen,  pointed  it  towards  her,  discharged 
it  and  killed  her.  A  verdict  of  manslaughter  and  sentence 
to  one  year’s  imprisonment  was  affirmed.  In  Tennessee, 
one  so  shooting  and  killing,  erroneously  believing  the 
pistol  not  to  be  loaded,  is  guilty  of  involuntary  man¬ 
slaughter.1 2 

The  motive  of  a  freak  is  not  always  ascertainable. 
Few  affairs  are  more  mysterious  than  the  theft  and 
return  of  $2,500  worth  of  silverware  of  Judge  W.  P. 
Bynum  of  Charlotte,  N.  Car.,  in  1887. 3 

§  1163.  Explosive  Tobacco— Cinders  on  Straw. 

In  Greene  County,  Ill.,  Parker,  a  tobacconist,  used  to 
keep  a  box  of  smoking  tobacco  on  his  counter  for  free 
use  of  customers.  Enslow  used  to  help  himself  thereto, 
until  one  day  Parker  mingled  gunpowder  therein,  and 
Enslow’s  eyes  were  injured  by  the  prank.  He  threatened 

1  State  v.  Hardie,  47  Iowa,  647. 

2  Robertson  v.  State  (1879),  2  Lea,  239. 

8  See  35  Alb.  L.  J.  220. 
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suit,  and  Parker  gave  him  his  promissory  note  in  $1,000 
in  compromise.  Held,  to  be  a  valid  consideration.1 

In  an  English  case  in  1838, 2  it  appeared  that  at  New¬ 
castle-upon-Tyne,  Lee  became  intoxicated,  and  lay  down 
upon  a  chest  in  a  glass-house  to  sleep.  Errington,  Brown 
and  Wardan  covered  him  with  straw,  and  threw  on  hot 
cinders,  merely  to  frighten  him.  Lee  was  burned  to 
death.  They  were  convicted  of  manslaughter. 

§  1164.  Ducking  a  Pickpocket— Tying  Pilferer  to  a  Horse’s 
Tail— Pulling  Cart-pin. 

In  an  English  case  in  1785, 3  it  appeared  that  Fray 
caught  a  man  picking  his  pocket.  There  was  a  pond  near 
by,  and  some  of  the  concourse  cried  out  to  give  him  a 
ducking.  Fray  threw  him  into  the  pond,  and  he  was 
drowned.  Held,  to  be  manslaughter  only. 

In  an  English  case  in  1629, 4  it  appeared  that  the  boy 
Payne  entered  a  park  to  steal  wood.  Halloway,  the 
parker,  caught  him,  struck  him  with  a  cudgel,  and  tied 
him  to  his  horse’s  tail.  The  horse  ran  away  and  broke 
Payne’s  shoulder,  causing  death.  Held,  to  be  murder. 

In  an  English  case  in  1836, 5  it  appeared  that  the  hoy 
Sullivan,  “just  in  frolic,”  pulled  out  the  trap-pin  of  a 
cart,  whereby  a  man  attempting  to  put  thereon  a  sack  of 
potatoes,  was  killed  by  the  cart’s  tilting  up  and  pitching 
him  upon  stones.  The  jury  recommended  the  boy  to 
mercy,  and  he  was  fined  one  shilling  and  discharged. 

§  1165.  Stone  into  Coal-shaft.— Sending  Sham  Letter. 

“  We  were  only  in  sport,”  is  a  poor  excuse  for  caus¬ 
ing  death.  In  an  English  case  at  Durham  in  1830, 6  it 
appeared  that  Fenton  and  others  wantonly  threw  a  stone 
down  a  coal  mine,  detaching  a  scaffolding,  overturning 
a  corf,  and  fatally  precipitating  a  descending  miner 

1  Parker  v.  Enslow  (1882).  102  Ill.  272. 

2  Regina  v.  Errington,  2  Lewin,  Crown  Cas.  217. 

3  Fray’s  Case,  1  East,  PI.  C.  236. 

4  Halloway’s  Case,  Croke,  Car.  131. 

6  Rex  v.  Sullivan,  7  Car.  &  P.  641. 

6  Fenton’s  Case,  1  Lewin,  Crown  Cas.  179. 
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to  the  bottom.  Chief  Justice  N.  C.  Tindal  approved  of 
the  conviction  of  manslaughter,  and  sentenced  them  to 
three  months’  imprisonment. 

On  an  indictment  for  sending  a  threatening  letter  to 
extort  money,  the  defendant  may  prove  that  the  parties 
were  friends,  and  the  sending  a  mere  joke.1 

§  1166.  Ling  Look  should  Look — Frank  Frayne  should  Re¬ 
frain. 

Is  it  manslaughter  to  kill  a  person  while  performing  a 
needless  and  dangerous  feat  for  exhibition  ?  In  an  Eng¬ 
lish  case  in  1882,  Ali  Ling  Look,  a  Chinaman,  was 
indicted  but  acquitted  upon  a  charge  that  at  the  Oxford 
Music  Hall,  Brighton,  he  balanced  a  cannon  on  a  sword 
in  his  mouth,  and  caused  it  to  he  discharged,  killing  a 
boy  in  the  gallery.  In  New  York  the  same  year,  Frank 
Frayne,  aiming  to  shoot  a  ball  off  the  head  of  his  be¬ 
trothed,  missed  his  aim  and  killed  her.  It  is  said  that 
he  became  frenzied  and  insane.2 

(4)  §  1167.  Condemning  the  Innocent — False  Confessions — 
Boorn-Colvin. 

Mr.  Greenleaf,  in  showing  that  verbal  confessions  of 
guilt  are  to  be  received  with  great  caution,  mentions  a 
Vermont  case  tried  in  1819,  wherein  after  a  conviction 
for  murder  the  alleged  victim  turned  up  alive.3  A  full 
account  of  the  trial,  by  ex-Lieut. -Gov.  Leonard  Sar- 
geant,  was  published  at  Manchester,  Vt.,  in  1873.  Rus¬ 
sell  Colvin,  a  man  subject  to  temporary  mental  aber¬ 
rations,  had  married  a  daughter  of  Barney  Boorn,  and 
resided  in  Manchester  with  her  parents  and  her  two 
brothers,  Stephen  and  Jesse  Boorn.  He  was  a  burden  to 
the  family.  In  1812,  Colvin  suddenly  disappeared.  As 
months  became  years  without  his  returning,  rumors  be¬ 
came  rife  that  one  of  the  two  younger  Booms  had  said 
that  there  had  been  words  and  blows,  and  finally  while 
hoeing  in  a  distant  field,  the  two  had  ‘  ‘  put  Colvin 

1  Norris  v.  State  (1883),  95  Ind.  73. 

2  26  Alb.  L.  J.  461. 

3  State  v.  Boorn,  1  Greenl.  Ev.  (15tli  ed.)  §  214,  -note. 
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where  potatoes  won’t  freeze.”  Some  children  at  play 
found  a  musty  old  hat  that  Colvin  had  worn.  Amos 
Boom,  an  uncle  of  the  young  men,  dreamed  a  dream 
thrice,  that  Colvin  appeared  to  him  and  told  him  he 
had  been  murdered  and* buried  in  a  disused  potato  pit. 
The  dog  of  a  boy  crossing  the  Boorn  farm  found  some 
bones  buried  beneath  an  old  stump. 

Stephen  and  Jesse  were  thereupon  arrested,  and  four 
physicians  examined  the  bones  and  declared  them  to  be 
human,  but  on  re-examination  expressed  doubts.  Jesse 
stated  to  a  fellow-prisoner  that  Stephen  confessed  that 
in  a  quarrel,  he  (Stephen)  had  struck  and  fractured  Col¬ 
vin’s  skull,  and  he  (Jesse)  did  not  know  what  had  become 
of  the  body.  Upon  the  advice  of  friends,  Stephen  signed 
a  confession  that  in  a  quarrel  he  had  killed  Colvin, 
who  struck  him  first.  The  objection  of  the  defendant’s 
counsel,  Messrs.  Sargent,  Skinner  and  Wellman,  to 
the  admission  of  the  confession,  as  obtained  by  undue 
influence,  was  overruled  by  Chief  Justice  Chase  and 
Justices  Doolittle  and  Bray  ton,  and  the  jury  after  an  hour’s 
deliberation  found  both  prisoners  guilty.  They  were 
sentenced  to  be  executed  on  January  28tli,  1820.  They 
protested  their  innocence,  and  advertised  in  the  Rutland 
Herald  for  information  of  Colvin.  Among  the  papers  com¬ 
plying  with  the  copy  request  was  the  New  York  Evening 
Post  of  November  29th,  1819.  Reading  this,  Mr.  Chad¬ 
wick,  of  Dover,  N.  J.,  identified  as  Colvin  a  man  re¬ 
siding  there  and  partly  demented.  On  his  return,  Colvin 
freely  confessed  that  the  Boorn  brothers  had  neither 
hurt  him  nor  frightened  him.  In  dealing  with  foolhardy 
babblers,  too  fallacious  to  follow  is  the  aphorism  :  “  Out 
of  thine  own  mouth  will  I  judge  thee.”  1 

§  1168.  Quist-Bruns. 

Soren  Quist  was  pastor  of  a  small  parish  in  Jutland  ; 

1See  incidents  of  Lincoln’s  “  material  witness,”  ante,  §  306  ;  also  re¬ 
cantations  of  confessions  of  Salem  women,  post,  Chap.  XXXII.  One 
of  Wilkie  Collins’s  novels  is  said  to  have  been  based  on  the  Boorn  com 
fession. 
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and,  as  customary  in  Scandinavian  countries,  also  culti¬ 
vated  a  small  farm.  He  was  generous  and  devout,  but 
quick-tempered.  He  had  a  beautiful  daughter  whom  he 
sustained  in  rejecting  the  addresses  of  Morten  Bruns,  a 
neighboring  young  farmer  of  bad  repute.  His  brother, 
Niels  Bruns,  entered  the  service  of  Mr.  Quistas  farm-hand. 
He  proved  to  be  lazy  and  improvident,  and  was  admon¬ 
ished  in  vain.  One  day  Mr.  Quist  found  him  idling  in 
the  garden,  and  struck  him  with  a  spade.  He  ran  off 
into  the  woods,  and  the  neighbors’  long  search  for  him 
proved  abortive.  Morten  charged  Mr.  Quist  with  mur¬ 
dering  Niels.  A  man  testified  that  on  the  night  after 
the  quarrel,  he  saw  the  parson  in  a  green  dressing-gown 
and  white  night-cap,  digging  hard  in  the  garden.  This 
was  corroborated  by  a  servant  girl.  The  garden, was 
searched,  and  a  body  unearthed  having  Niels’  clothes  and 
ear-rings.  Mr.  Quist  confessed  that  he  must  have  killed 
Niels,  though  unconsciously ;  and  that  in  a  state  of 
somnambulism  he  had  sometimes  written  sermons  and 
walked  to  the  church.  He  was  found  guilty  and  exe¬ 
cuted.  Twenty  years  afterwards,  after  Morten  Bruns 
had  died,  Niels  turned  up  alive  and  well.  Morten  had 
taken  his  clothes,  given  him  a  new  suit  and  a  purse,  and 
bid  him  begone  never  to  return,  or  his  life  should 
answer  for  it.1 

§  1169.  Maryland  Colored  Confession — Sanders’ Case. 

In  18T6,  after  passage  of  the  Maryland  act  allowing 
the  accused  to  testify  on  their  own  offer,  there  arose  a 
strange  case  testing  the  value — or  worthlessness — of 
confessions,  as  also  that  of  the  statute.  On  indictment 
of  A.,  a  negro,  for  arson,  the  only  evidence  against  him 
was  his  confession  deliberately  made  before  a  justice, 
minutely  describing  how  B.’s  barn  was  burned  and  stat¬ 
ing  that  the  burning  was  at  the  instance  of  C.,  a  brother 
of  B.  It  being  well  known  that  there  had  long  been 
enmity  between  B.  and  C.,  C.  was  indicted  as  an  accessory. 

1  See  1  Gr.  Bag,  327.  Compare  Tirrel’s  case  of  somnambulism ,  post, 
§1213. 
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A.  testified  that  he  did  not  burn  the  barn,  and  that  B. 
had  hired  him  to  confess  in  order  to  implicate  C.  Two 
witnesses  testified,  tending  to  show  an  alibi.  A.  was  very 
dull  and  ignorant.  The  jury  after  some  trouble  found 
him  guilty.1 

In  an  Indiana  case  in  1882, 2  one  who,  through  fear 
of  lynching,  had  pleaded  guilty  of  murder,  was  held 
entitled  to  a  new  trial. 

§  1170.  Perry-Harrison— Herbert-Mills— Papavoine’s  Case. 

At  Campden,  Gloucestershire,  in  1660,  John  Perry 
was  executed  on  his  confession  that  he  had  confederated 
with  his  brother  and  mother  (who  also  were  executed) 
for  the  murder  of  his  master,  William  Harrison.  Two 
years  afterwards,  Harrison  turned  up  alive.3 

In  the  London  Police  Court  in  1880,  George  Herbert 
gave  himself  up  as  the  murderer  of  Annie  Mills,  who 
soon  afterwards  appeared  alive  and  uninjured.4 

The  trial  of  Papavoine  in  1824,  for  the  murder  of  two 
young  boys  in  the  Bois  de  Vincennes,  whom  he  had 
never  before  seen,  was  remarkable  for  the  change  of 
public  sentiment  after  his  execution,  as  to  his  guilt ;  it 
being  believed  that,  notwithstanding  his  confession,  his 
business  reverses  had  rendered  him  insane.5  This  change 
is  deemed  to  have  saved  the  life  of  Henriette  Cornier, 
who,  a  few  months  later,  cut  off  the  head  of  a  little  girl 
whom  she  did  not  even  know.  The  case  of  Lesurques 
charged  with  killing  Audebert  has  already  been  men¬ 
tioned.6 

<5)  §  1171.  Intervention  of  the  “  Murdered  ”  One — Roberts- 
Brown — Shaparo — Pivardiere — Habron. 

In  a  case  in  the  Metropolitan  Police  Court  in  1871, 6 

1  13  Alb.  L.  J.  422. 

2  Sanders  v.  State,  85  Ind.  318. 

8  See  30  Alb.  L.  J.  202  ;  2  Gr.  Bag,  265. 

4  Herbert’s  Case,  14  Ir.  L.  T.  338. 

6  See  1  Gr.  Bag,  28. 

6  §  888. 

7  Roberts’  Case,  14  Ir.  L.  T.  1. 


Chap.  XVIII. 


CRIMINAL. 


879 


Clara  Enright  deposed  that  William  Roberts,  master  of 
a  schooner,  had  deliberately  thrown  Fanny  Brown,  alias 
Shields,  into  the  Liffey,  causing  her  to  be  drowned.  On 
the  trial  Fanny  appeared  in  person  and  contradicted 
Clara’s  whole  story.  See  the  case  of  Agnes  Shaparo,  an 
alleged  “murdered”  woman  in  New  Mexico,  appearing 
in  the  court-room  in  the  midst  of  the  trial  of  her  “mur¬ 
derer.”  1  Also  the  case  in  1697,  of  Louis  de  la  Pivardiere, 
who  was  discovered  alive  after  his  wife  was  about  to  be 
sentenced  for  murdering  him.2 

In  the  case  of  Habron,  pardoned  by  the  Queen  in 
1879,  it  appeared  that  he  had  been  convicted  of  murder 
on  footprint  evidence.  Afterwards  one  Peace  confessed 
himself  guilty  of  the  homicide.3 

§  1172.  Katt-Baxwell. 

James  Baxwell,  a  London  merchant,  was  a  man 
choleric  and  tyrannical.  Being  an  intense  Roman  Catholic, 
he  removed  to  Gibraltar,  where  he  continued  success¬ 
fully  to  amass  wealth.  He  had  a  beautiful  daughter, 
Elezia,  who,  one  day  when  attending  mass,  beheld  a 
comely  and  noble-looking  young  Englishman,  William 
Ka,tt,  and  there  was  a  case  of  mutual  love  at  first  sight. 
But  he  was  a  Protestant,  and  her  father  refused  to  allow 
his  suit.  Detecting  her  in  a  clandestine  interview,  he 
told  her  he  would  kill  her  rather  than  see  her  married 
to  Katt,  and  he  put  her  under  lock  and  key.  She  pre¬ 
tended  to  submit,  and  was  released.  Near  the  house 
was  a  disused  cellar  whence  one  day  shrieks  were  heard 
proceeding,  followed  by  groans  that  became  less  and  less 
distinct.  A  day  or  two  afterwards,  Elezia  disappeared 
from  the  house,  and  was  nowhere  to  be  found.  The  old 
cellar  cave  was  searched,  and  parts  of  Elezia’s  dress  with 
blood-spots  and  some  of  her  hair  were  found.  Baxwell 
protested  his  innocence,  but  was  arrested,  tried,  found 
guilty  of  murder,  and  sentenced  to  be  executed.  As  he 

1  3  Gr.  Bag,  576. 

2 1  Gr.  Bag,  537. 

3  Reg.  v.  Habron,  19  Alb.  L.  J.  326. 
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passed  up  the  steps  of  the  scaffold,  he  saw  Katt,  who 
had  testified  to  the  threat.  Seizing  his  hand,  he  said  : 
“  My  friend,  I  am  about  to  die.  I  wish  to  die  at  peace 
with  all.  I  freely  forgive  you  for  giving  evidence  against 
me.”  When  the  executioner  was  adjusting  the  rope, 
and  had  cried:  “Justice  is  doing!  Justice  is  done! 
Katt  exclaimed  :  “Stop  !  I  am  the  guilty  man— and  I 
alone  !  ”  and  presented  himself  to  the  officers.  The  whole 
was  now  explained.  Elezia  was  not  dead  at  all.  She 
had  married  Katt,  and  was  now  hidden  in  the  outskirts 
of  the  town.  He  had  himself  put  the  dress,  hair  and 
blood  in  the  cave,  and  made  the  lugubrious  cries. 
Baxwell’s  word  of  pardon  awoke  in  him  overwhelming 
repentance.  But  his  shout  to  save  him  came  too  late  ; 
for  Baxwell  on  hearing  it  sank  down,  and  on  removal 
of  the  black  hood  was  found  to  be  dead.  Katt  was  con¬ 
demned  to  a  long  imprisonment,  and  Elezia  spent  the 
rest  of  her  life  in  a  convent. 

§  1173.  Russell's  Case— Lizzie  Borden. 

In  a  Pennsylvania  case  in  1830, 1  it  appeared  that 
there  was  a  feud  between  Russell  and  his  adjoining 
neighbor  W.,  in  Lombard  St.,  Philadelphia.  W.’s  servant 
girl  caused  Russell  to  be  arrested  on  a  charge  of  assault 
with  intent  to  kill  her.  She  swore  that  while  she  stood 
on  the  back  steps  of  W.’s  house,  a  brick  struck  her  in 
the  breast,  causing  spitting  of  blood  and  fainting-fits. 
During  her  examination,  she  apparently  fainted  and  was 
led  out  of  court.  A  respectable  physician  swore  to  the 
spitting  and  fainting ;  but  though  he  examined  her 
breast  he  never  discovered  any  external  injury.  The 
defendant  proved  an  alibi ;  that  on  that  day  his  name 
was  attached  to  an  oath  taken  at  Germantown,  six 
miles  away,  and  the  magistrate  swore  to  administering 
at  the  exact  hour  of  the  alleged  outrage.  But  the  delicate- 
looking  girl’s  exquisite  acting  resulted  in  a  conviction, 
and  Russell,  although  a  decent  man  with  a  large  family, 
was  sentenced  to  fine  and  imprisonment.  In  a  few  days 
1  Com’th  v.  Russell,  2  Forum,  494. 
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the  girl  became  very  sick,  sent  for  liis  counsel,  and  with 
a  conscience-stricken  visage  confessed  that  her  story  was 
a  fabrication.  She  wanted  to  get  her  employer’s  favor 
by  gratifying  his  vindictiveness,  and  to  escape  labor  by 
feigning  debility.  To  deceive  the  physician  she  pricked 
her  gums  with  a  needle.  Russell  received  an  executive 
pardon. 

Occasionally  a  murder  trial  has  disclosed  a  persistent 
determination  on  the  part  of  the  detectives  or  prosecutors 
to  fit  the  circumstances  to  a  theory,  rather  than  let  a 
theory  grow  out  of  the  facts  ;  e.  g.,  in  the  Massachusetts 
case  in  1892,  of  Lizzie  Borden,  acquitted  of  the  charge  of 
murdering  her  father  and  stepmother ; 1  and  the  New 
York  case  in  1879,  of  Chastine  Cox,  who  murdered  Mrs. 
Hull.2 

(6)  §  1174.  “  Executed.,”  but  Resuscitated— Green— Dickson. 

It  is  related  that  at  Oxford,  Eng.,  in  1650,  a  girl 
named  Annie  Green  was  condemned  to  death,  notwith¬ 
standing  some  doubt.  After  hanging  for  half  an  hour, 
her  body  was  taken  down  and  consigned  to  the  doctors 
for  dissection.  While  preparing  therefor  they  perceived 
a  slight  rattling  in  the  throat,  and  by  prompt  appliances 
caused  her  to  return  to  consciousness.  The  next  day, 
she  talked  and  prayed  heartily  and  impressed  them  that 
she  was  innocent.  They  obtained  her  pardon.  Ihe 
people  said  it  was  an  intervention  of  Divine  Providence, 
establishing  her  innocence.  Somewhat  similar  was  the 
case  of  Margaret  Dickson,  at  Edinburgh,  in  1724,  who 
was  resuscitated  by  the  jolting  of  the  wagon  in  which 
her  friends  were  conveying  the  body  to  the  churchyard 
of  Musselburgh  ;  she  also  was  pardoned.3 

1  See  ex-Gov.  Robinson’s  plea,  “  Fall  River  Tragedy,”  Chap.  XXX.  ; 
27  Am.  L.  Rev.  819  ;  5  Gr.  Bag,  331. 

2  20  Alb.  L.  J.  1,  62. 

8  See  an  article  “  Remarkable  Resuscitations  after  Execution,”  2  Gr. 
Ba°-  664.  As  to  the  certainty  of  the  guillotine  m  executions  by  the 
famous  Sanson,  see  3  Gr.  Bag,  35.  Sanson  sold  the  original  machine  to 
Curtius  for  £1,000,  and  it  is  now  owned  by  his  niece,  Mademoiselle 
Tussaud,  and  is  in  her  chamber  of  horrors.  See  art.  from  Sat.  Rev.,  4 
Gr.  Bag,  348. 
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(7)  §1175.  Experts  Wrong— Schoeppe-Stenneeke— Wharton- 
Ketchum. 

The  unreliability  of  expert  testimony  was  exemplified 
in  a  Pennsylvania  case  in  1872. 1  Paul  Schoeppe,  a  young 
German  physician  at  Carlisle,  became  engaged  to  marry 
Miss  Stennecke,  a  wealthy  lady  sixty  years  old.  In  1869, 
he  was  called  to  attend  her  and  gave  her  an  emetic. 
Next  morning  she  was  found  comatose  “  with  contracted 
pupils,  irregular  respiration  and  complete  relaxation.” 
In  the  afternoon  she  died.  Upon  the  finding  of  her  will 
drawn  in  his  favor,  her  body  was  exhumed,  and  the 
viscera  examined  by  Dr.  Aiken  of  the  University  of 
Maryland.  He  testified  that  she  had  received  a  fatal 
dose  of  prussic  acid.  Dr.  Wormley,  an  eminent  toxico¬ 
logist,  protested  that  this  was  impossible ;  because  that 
poison  does  its  work  in  a  few  minutes.  Dr.  Schoeppe 
was  found  guilty  and  sentenced  to  death.  After  he  had 
been  measured  for  his  coffin  and  heard  the  hammer 
driving  the  nails  into  his  scaffold,  a  reprieve  came  ;  the 
medical  fraternity  having  so  agitated  the  subject  as  to 
impel  the  legislature  to  pass  a  special  act  granting  him 
a  second  trial.  Hereon,  it  was  conclusively  proved  the 
prussic  acid  could,  by  Dr.  Aiken’s  process,  be  found  in 
any  stomach  containing  saliva,  and  that  the  symptoms 
were  consistent  with  death  from  natural  causes.  Ac¬ 
quittal  resulted.2 

On  the  trial  of  Mrs.  E.  G.  Wharton  for  the  alleged 
murder  of  General  Ketchum,  Dr.  Aiken’s  theory  of 
tartar-emetic  poisoning  was  opposed  by  other  experts, 
and  the  conclusion  was  that  the  symptoms  were  rather 
those  of  cerebro-spinal  meningitis.3  Somewhat  similar 
and  defective  was  the  analysis  or  testimony  on  the  first 
trial  in  case  of  the  alleged  attempt  of  Mrs.  Wharton  to 
murder  Van  Ness.4 

1  Com’th  v.  Schoeppe,  7  Alb.  L.  J.  259. 

2  As  to  tests,  see  2  Beck,  Med.  Jur.  836. 

3  See  Law  Rev.  July,  1872. 

“See  Taylor,  Med.  Jur.,  11th  ed.,  p.  23. 
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§  1176.  Palmer-Cook. 

The  disadvantage  to  a  criminal  from  an  unfortunate 
reputation  was  illustrated  in  the  case  of  Doctor  William 
Palmer  of  Hugely,  Staffordshire,  a  half  century  ago, 
convicted  and  executed  for  the  murder  of  John  P.  Cook. 
It  had  been  found  hv  the  gossips  that  the  lives  of  many 
of  the  doctor's  deceased  relatives  and  friends  had  been 
insured  by  him.  The  analysis  of  Cook’s  remains  disclosed 
no  strychnine  whatever.  There  was  a  little  antimony  in 
the  intestines,  but  not  enough  to  cause  death.  The 
miserable  theory  of  the  prosecution,  that  Palmer  had 
administered  just  enough  strychnine  to  destroy  life,  hut 
not  enough  to  leave  any  trace  of  its  existence,  was  up¬ 
held  by  the  testimony  of  an  eminent  chemist,  Dr.  Taylor. 
There  was  evidence  that  Palmer  was  a  frequenter  of 
Tattersall’s,  but  his  bets  not  sufficiently  unfortunate  to 
-ostracize  him  in  gay  society.  Parliament  soon  after  his 
execution  passed  an  act  for  changes  of  venue  to  a  central 
criminal  court  in  London. 

(8)  §1177.  Juvenile  Bedevilment— Pomeroy’s  Commutation 
— Walworth — York. 

In  a  Massachusetts  case  in  1875, 1  it  appeared  that 
Jesse  H.  Pomeroy,  fourteen  years  old,  murdered  Horace 
E.  Millen,  four  years  old,  April  22,  1874,  and  was  com¬ 
mitted  to  jail  May  1.  The  court  held  that  the  interval 
was  too  long  for  admission  of  testimony  of  the  jailor  as 
•to  Jesse’s  conduct  and  habits,  in  support  of  the  plea  of 
insanity.  He  was  sentenced  to  be  hung,  hut  was  finally 
Imprisoned  for  life.  He  is  notorious  no  less  for  his 
murdering  and  mutilating  girls  and  hoys,  than  for  his 
indefatigable  and  ingenious  attempts  at  escape  from 
prison.2 

A  notable  juvenile  pardon  was  that  of  Frank  H. 
Walworth,  in  New  York,  in  1877, — the  epileptic  boy  who 
murdered  his  father.3  Later  in  the  same  year  there  was 


1  Commonwealth  v.  Pomeroy,  117  Mass.  143. 

2  See  criticism  on  the  commutation,  14  Alb.  L.  J.  174. 

3  See  16  Alb.  L.  J.  78. 
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considerable  comment  upon  the  pardon  of  Greenwood, 
Wild  and  Jackson,  convicted  at  Liverpool  of  the  alleged 
Townley  Park  outrage  upon  a  woman.1 

In  an  English  case  in  1848, 2  Win.  York,  ten  }Tears 
old,  was  convicted  of  murdering  a  girl  five  years  old. 
He  horribly  mangled  her  with  a  large  knife,  and  con¬ 
cealed  the  body  in  a  dung-heap.  He  was  taken  before 
a  magistrate,  warned  of  the  danger  of  confession,  given 
food  and  temporary  retirement,  and  repeated  his  con¬ 
fession,  and  it  was  held  admissible.  He  was  sentenced 
to  death,  but  in  1851  was  pardoned  on  condition  of  his 
entering  the  navy. 

§  1178.  Psychological  Enigmas — Helene  Jegado — Dejarnette. 

Some  criminals  are  a  physiological  and  psychological 
enigma.  One  such  was  Helene  Jegado,  executed  at 
Rennes,  France,  in  1851,  who  cunningly  and  persistently 
devoted  to  death  every  person  whom  she  approached. 
She  committed  various  thefts  and  robberies,  and  killed 
nearly  thirty  persons,  principally  by  poisoning.3 

In  a  Virginia  case  in  1880, 4  it  appeared  that  at  Dan¬ 
ville,  Dejarnette’s  sister,  when  seduced,  refused  to  give 
the  name  of  her  betrayer,  and  at  last,  in  her  distress  and 
desperation,  went  into  a  house  of  ill-fame.  She  wrote 
to  her  brother  (a  telegraph  operator  in  a  neighboring 
town),  informing  him  thereof,  and  begging  him  to 
forgive  her  and  take  her  away  from  the  place.  He 
went  to  her,  killed  her  with  six  pistol-shots,  and  publicly 
avowed  that  he  had  so  done  to  make  an  example  of  her. 
The  jury  convicted  him  of  murder  in  the  first  degree, 
but  recommended  him  to  mercy. 

(9)  §1179.  Insanity  Defense— Schaefer-Grattan. 

Further  on  we  shall  have  occasion  to  consider  insanity 


1  See  16  Alb.  L.  J.  420. 

2  Rex  y.  York,  Foster’s  Crown  Law,  70. 

8  See  1  Gr.  Bag,  493.  See  also  an  account  of  the  poisoner,  Marchion* 
ess  de  Brinvilliers,  in  Paris,  in  1676,  2  Gr.  Bag,  36. 

4  Com’th  v.  Dejarnette,  22  Alb.  L.  J.  241. 
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as  affecting  testamentary  capacity.1  Our  limits  admit 
hardly  any  consideration  of  the  numberless  criminal 
cases  where  it  is  set  up  as  a  defense.  In  a  Missouri  case 
in  1893, 2  it  appeared  that  Schaefer  had  abused  his  con¬ 
stitution,  and  had  inflamed  his  imagination  with  Wild- 
West  stories  and  theatrical  spectacles.  He  wrote  a  play 
involving  an  abduction,  robbery,  murder  and  the  accu¬ 
sation  and  acquittal  of  an  innocent  person.  He  solicited 
the  co-operation  of  Grattan  and  two  other  young  men  to 
produce  it ;  giving  to  them  pistols  and  daggers  as  part 
of  the  make-up.  These  they  sold  through  fear  of  arrest 
for  carrying  them.  Soon  afterwards  looking  down  from 
a  balustrade  he  saw  Grattan  passing  and  shot  him  dead. 

On  the  trial,  Schaefer’s  father  testified  that  the  son 
wanted  to  build  a  big  college  and  hospital  in  St.  Louis 
where  the  Visitation  Convent  is,  endow  it  with  a  million, 
cure  leprosy  and  all  sickness,  and  himself  teach  the 
doctors.  He  wanted  to  take  Indians  to  Africa,  fight  and 
conquer  the  Zulus,  and  he  be  their  king.  He  wanted  to 
grow  nine  feet  high,  and  threatened  to  mutilate  himself 
so  as  to  grow  more.  He  always  wanted  to  play  the  part 
of  the  villain  in  his  play.  He  attempted  to  create  a  new 
language  like  the  Volapuk,  only  easier  :  with  this,  he 
was  to  go  to  the  graveyard  and  talk  with  the  devil. 
Sheets  written  over  by  him  with  strange  characters 
were  exhibited.  The  jury  were  instructed  that  his 
mental  disease  would  not  be  a  defense  if  not  incapacitat¬ 
ing  him  to  distinguish  between  right  and  wrong  and  to 
know  the  consequences  of  his  acts.  He  was  found  guilty 
of  murder,  and  the  Supreme  Court  affirmed  the  judgment 
of  conviction. 

§  1180.  Dove  Wife-homicide — Rush- Jermy . 

In  the  case  of  Wm.  Dove,  executed  at  York,  England, 
in  1856,  for  murdering  his  wife,  he  set  up  homicidal 
monomania.  His  nurse  testified  that  he  would  keep  her 
in  his  bedroom  with  his  back  to  the  door,  grinning  and 

1  See  post,  Chap.  XXXI. 

2  State  v.  Schaefer,  116  Mo.  96. 
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screaming,  and  would  lock  up  a  lighted  candle  in  a 
basket  in  tlie  closet.  He  was  then  sent  to  school  but 
could  not  be  taught.  He  was  then  apprenticed  to  Mr. 
Frankish,  a  farmer,  but  he  rubbed  sulphuric  acid  upon 
the  cows,  and  put  phosphorus  upon  the  cat.  His  father 
deemed  him  a  fool,  and  left  him  an  annuity  of  £90, 
to  be  disbursed  by  trustees  in  weekly  allowances.  He 
rented  a  farm,  whereon  he  would  plant  apple-trees  one 
day  and  pull  them  up  the  next.  Seeing  a  neighbor  reap¬ 
ing  ripe  corn,  he  went  home  and  reaped  his  own,  which 
was  green,  saying  he  would  not  be  behindhand.  He 
would  rise  at  midnight,  go  to  Leeds,  and  complain  of 
noises  in  the  house.  He  once  brandished  a  pistol  threat¬ 
ening  his  father,  and  afterwards  a  carving-knife  and 
bottle  of  laudanum,  menacing  his  wife.  But  he  over¬ 
did  the  evidence-making.  Confined  in  York  Castle,  he 
aroused  a  suspicion  of  having  a  concealed  weapon.  The 
governor  searched  him,  and  found  sewed  up  in  his 
clothes,  a  letter  written  in  blood  :  “  Dear  Devil  :  If  you 
will  get  me  clear  at  the  assizes,  and  let  me  have  the 
enj°yment  of  life,  health,  wealth,  tobacco  here,  more 
food  and  better,  and  my  wishes  granted,  till  I  am  sixty, 
come  to  me  to-night.  I  am  your  faithful  subject,  Win! 
Dove.”  Compare  the  character  of  J.  B.  Rush,  executed 
in  1848  for  murdering  Isaac  Jenny  and  son,  of  Stanfield 
Hall,  near  Norwich,  England.1 

§1181.  Bellingham-Perceval— Offord-Chisnall— McNaughten- 

Drummond. 

Bellingham  was  tried  at  the  Old  Bailey  for  shooting  . 
Spencer  Perceval,  chancellor  of  the  exchequer,  in  the 
lobby  of  the  House  of  Commons  in  1813.  A  female 
witness  who  had  known  Bellingham  all  his  life  said  she 
believed  him  to  be  for  the  last  four  years  deranged. 
Theie  were  affidavits  that  his  family  had  been  tainted 
with  insanity.  But  Lord  Mansfield,  chief  justice  presid- 
ing,  refused  to  postpone  to  get  the  witnesses  from 
Liverpool.  Upon  this,  Erskine  and  Brougham  animad- 

1  6  Gr.  Bag,  409. 
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verted  severely.  Lord  Mansfield,  in  summing  up,  said 
such  insane  fancies  would  not  excuse  him  unless  at  the 
time  of  the  crime  disabling  him  from  distinguishing 
between  good  and  evil,  or  from  judging  of  the  conse¬ 
quences  of  his  actions.1 

On  the  trial  of  Offord  for  shooting  Chisnall  of  Had- 
leigh,  Lord  Lyndlmrst  gave  a  similar  instruction,  and 
the  jury  acquitted  him.  In  his  waistcoat  pocket  had 
been  found  a  paper  headed,  “  List  of  Hadleigli  Conspir¬ 
ators  against  my  Life.”  Somewhat  similar,  on  an 
instruction  of  Lord  Tindal,  chief  justice,  was  the  acquit¬ 
tal  of  McNaughten  of  the  murder  of  Drummond,  Sir 
Robert  Peel’s  secretary  ;  he  believed  the  Tories  were 
conspiring  to  kill  him.  On  a  similar  instruction,  Barton 
was  convicted  of  murdering  his  wife.2 

In  an  Indiana  case  in  1885, 3  one  who  killed  his  be¬ 
trothed  on  discovering  her  infidelity,  but  after  many 
days’  time  for  deliberation,  was  held  guilty  of  murder. 

§1182.  Windsor  Wife-homicide. 

In  a  Delaware  case  in  1851, 4  it  appeared  that  the 
defendant,  then  seventy  years  old,  had  six  years  previ¬ 
ously  lost  his  first  wife,  by  whom  he  had  no  children, 
and  he  had  married  a  beautiful  and  affectionate  woman 
twenty-three  years  old.  Two  children  were  born  to  her. 
He  in  common  with  many  of  his  neighbors  believed  in 
fortune-telling,  ghosts  and  witchcraft.  He  conceived  a 
suspicion  that  not  himself  but  one  Osborne  was  the 
father  of  the  two  children.  He  made  memoranda  of 
every  word  and  gesture  between  the  young  wife  and 
Osborne.  He  grew  to  believe  that  they  had  the  power 
of  blowing  “a  hot  poisonous  stuff  ”  upon  him  from  a 
distance,  to  facilitate  their  clandestine  intercourse.  One 
of  his  memoranda  stated  that  in  passing  a  tin  strainer, 
she  rattled  it  as  a  signal  to  Osborne  ;  “I  accused  her  of 

1  See  7  Gr.  Bag,  130. 

2  Regina  v.  Barton  (1848),  3  Cox,  C.  C.  275. 

3  Henning  v.  State,  106  Ind.  386. 

4  State  v.  Windsor,  2  Forum,  464. 
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it  and  she  blowed  me — which  came  near  killing  me.”  He 
bored  holes  in  all  the  partitions  of  his  house,  through 
which  to  watch  her  motions.  Finally  he  went  to  the 
garret  where  she  was  weaving,  drew  a  pistol  and  shot 
her  mortally,  descended  and  pointed  a  gun  at  a  man 
passing,  but  was  interrupted  by  an  acquaintance  inquir¬ 
ing  what  was  the  matter.  He  replied,  “Where  is  the 
damned  rascal  ?  I’ve  shot  my  wife.  Go  upstairs  and 
see  her,  if  you  choose.”  He  did  so  and  found  her  lying 
upon  the  floor  with  a  child  eighteen  months  old  sitting 
by  her,  crying.  She  requested  that  her  husband  be 
immediately  called.  She  was  placed  upon  a  bed,  and 
upon  his  entering,  she  said  :  “  Take  care  of  your 
children  ;  I  have  but  a  few  moments  to  live  ;  before  God 
and  on  my  dying  bed  they  are  yours,  and  I  want  you  to 
do  a  father’s  part  by  them.  Look  at  my  wound.”  He 
began  to  cry,  and  exclaiming  that  he  would  not  have 
done  it  for  a  thousand  worlds  hurried  from  the  room. 
His  counsel,  David  Paul  Brown,  James  A.  Bayard, 
Houston  and  Robinson,  set  up  the  plea  of  insanity.  The 
trial  lasted  a  fortnight.  A  Sussex  County  jury  found 
the  old  man  guilty  of  murder  in  the  first  degree.  He 
was  condemned  to  be  executed.  He  was  pardoned  by 
the  governor,  but  was  kept  in  confinement. 

§  1183.  Frenzy  Overbearing  Free  Agency— Cole-Hiscox — 
McFarland-Richardson — Virginia  Rivals. 

The  late  case  of  young  Field  renews  interest  in  a 
paper  read  in  1878,  before  the  Medico-Legal  Society  of 
New  York  by  David  Dudley  Field,  wherein  were  re¬ 
viewed  certain  decisions  touching  homicide  committed  in 
frenzy,  etc.1  As  to  cases  of  “emotional  insanity,”  he 
concluded  as  follows  :  “  The  question,  then,  of  insan¬ 
ity  in  relation  to  criminal  responsibility,  is  not  merely 
whether  the  offender  is  of  unsound  mind,  but  whether 
his  unsoundness  is  of  that  kind  and  degree  that  he  would 
not,  according  to  the  general  experience  and  judgment 
of  man,  be  deterred  by  punishment  from  a  repetition  cf 


1  7  Alb.  J.  L.  273. 
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the  act,  if  committed  by  himself,  or  of  committing  it,  if 
seen  by  him  to  be  followed  by  punishment  when  com¬ 
mitted  by  others.  And  all  this  depends  upon  the  ques¬ 
tion  whether  the  offender  was,  or  was  not,  a  free  agent ; 
that  is  to  say,  whether  he  acted  from  compulsion  so 
strong  that  the  fear  of  punishment  could  not  withstand 
or  overcome  it.”  Mr.  Field  quotes  Judge  Hogeboom's 
words  in  Cole’s  casein  1868  : 1  “If  the  faculties  were 
suspended  and  lost  under  the  influence  of  an  over¬ 
whelming  domestic  calamity,”  etc.  Also  Recorder 
Hackett’s  words  in  McFarland’s  case  in  1870:  “Sanity 
is  the  state  in  which  a  man  knows  the  act  he  is  commit¬ 
ting  to  be  unlawful  and  morally  wrong,  and  has  reason 
sufficient  to  apply  such  knowledge  and  to  he  controlled 
by  it.”  In  Virginia  in  1872,  A.  and  B.  were  rival  suitors. 
A.  was  rejected,  and  thereupon  originated  a  report  de¬ 
famatory  of  the  young  lady  and  of  B.  B.  met  him,  drew 
a  revolver,  and  demanded  a  retraction.  An  altercation 
ensued  and  A.  was  shot  dead.  B.  afterwards  coolly  re¬ 
marked  that  his  only  regret  was,  that  he  ‘  ‘  did  not  put 
all  six  balls  into  him.”  B.  was  indicted  and  bailed  in 
$1,000.  There  was  no  insanity  in  the  case.  The  trial 
lasted  a  week,  and  after  brief  deliberation,  the  jury  de¬ 
clared  the  accused  not  guilty.2 

(  |  O)  §  H84.  Dueling — Scoggin-Gerrard. 

Among  the  instances  of  pat  citations  of  scriptural 
authority  and  laws,  was  that  made  by  Chief -Justice 
Pettit  in  an  Indiana  case  in  1870. 3  He  recognized  as  an 
exception  to  the  maxim  volenti  non  Jit  injuria,  the  case 
of  two  men  assaulting  and  fighting  each  other  by  agree¬ 
ment  ;  and  he  held  that  neither  such  agreement  nor  the 
fact  that  the  injury  was  inflicted  in  a  sudden  heat  aris¬ 
ing  in  the  fight  without  previous  malice,  was  a  bar  to 
the  suit.  The  agreement,  however,  could  be  shown  in 
mitigation  of  damages.  He  cited  Exodus  xxi.  18,  19. 

Even  in  the  Southwest  a  duel  may  be  revolting  to  the 

1  See  7  Abb.  Pr.  N.  S.  321. 

2  Anon.,  6  Alb.  L.  J.  206. 

s  Adams  v.  Waggoner,  33  Ind.  531. 
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moral  sense— if  fought  without  seconds.  In  a  Texas  mur¬ 
der  case  in  1879, 1  it  appeared,  on  a  habeas  corpus  heal¬ 
ing,  that  Gferrard’s  body  was  found  in  afield  with  a  bullet- 
wound  in  the  head,  and  near  by  was  picked  up  a  memo¬ 
randum  book,  on  a  leaf  of  which  was  written  in  Scoggin  s 
hand  and  signed  possibly  by  Gerrard  (or  Jirod  )  an 
entry  :  “Johnson  Co.  Tex.,  Jan.  the  24,  1875.  As  this 
may  bee  the  last  pencilling  that  I  may  ever  do  on  earth, 
May  heaven  bless  me  and  the  man  that  I  am  going  to 
fite,  for  we  have  been  travelling  to  geather  some  time 
and  have  fell  out  about  the  sum  of  $25,  and  have  agreed 
to  fight  a  dewel  this  Butiful  night  of  our  lord,  and  as 
one  of  us  has  to  die,  May  lieven  bless  us  as  this  is  the 
last  half  hour  on  earth  with  one  of  us.  Heaven  preserve 
me  now  and  forever — -written  by  Jesse  Scog  -,  horned 
and  rased  in  Tx.  Sined  by  William  Jirod.  Borned  in 
Illinois.”  Bail  was  held  to  be  properly  refused,  although 
in  Texas  a  killing  under  an  agreement  to  fight  a  duel  is 
only  manslaughter,  and  is  bailable. 

(||)  §1185.  Abortion. 

Occasionally  there  has  arisen  an  interesting  abortion 
case,  turning  on  construction  of  the  statute  as  to  admin¬ 
istering,  etc.,  “  Unless  the  same  shall  have  been  neces¬ 
sary  to  preserve  the  life  of  such  mother,”  etc.  In  a 
Wisconsin  case  in  1891,1  2 3  it  was  held  that  this  applied 
only  to  a  case  of  her  death  from  natural  causes,  not  the 
mere  fact  that  she  had  threatened  to  commit  suicide  un¬ 
less  relieved  from  the  child. 

A  New  York  abortion  case  in  1874  3  turned  on  the 
admissibility  of  a  circular  wherein  Dr.  Weed,  “to  the 
ladies  of  Schenectady  and  vicinity,”  announced  himself 
“  happy  to  have  a  social  consultation  upon  all  matters 
relating  to  pregnancy  or  confinement,”  guaranteeing  “  an 
easy  time”;  and  after  quoting  the  New  York  statute 
making  it  a  misdemeanor  for  any  woman  to  solicit  any 

1  Ex  p.  Scoggin,  6  Tex.  App.  546. 

2  Hatchard  v.  State,  79  Wis.  357. 

3  Weed  v.  People,  3  T.  &  C.  N.  Y.  Supreme,  50. 


Chap.  XVIII. 


CRIMINAL. 


801 


drug,  etc.,  to  procure  a  miscarriage,  lie  promised  any 
required  legal  assistance.  Judge  T.  Miller  held  that 
after  evidence  that  an  abortion  had  been  procured  while 
the  deceased  was  under  the  prisoner's  charge,  the  circu¬ 
lar  was  admissible  to  show  his  readiness,  etc.  There¬ 
upon  a  law  journal1  facetiously  commented  :  “  By  un¬ 
dertaking  to  save  himself  from  ‘  confinement, ’  he  has 
got  himself  into  confinement,  from  which  he  can  only 
expect  to  escape  by  jail  delivery,  unless  there  should  be 
some  miscarriage  of  justice.  He  promised  his  fair 
patients  an  ‘easy  time,’  but  for  him  there  is  reserved 
nothing  but  ‘hard  labor.’  His  precautions  have  proved 
abortive.  .  .  .  Now  all  this  shows  the  danger  of  a  man’s 
undertaking  to  be  a  lawyer  and  a  doctor  at  the  same 
time.  The  human  intellect  is  unequal  to  such  a  strain. 

.  .  .  Sulphur  and  saltpetre  are  harmless  things  when 
taken  separately,  but  mix  them  together  and  they  make 
a  very  dangerous  explosive  substance,  which  sometimes 
hoists  the  manufacturer  with  his  own  petard.  It  will 
not  answer  to  ‘mix  drinks,’  nor  to  eat  fruit  plucked  off 
different  boughs  of  the  tree  of  knowledge.  Such  danger 
lies  in  these  ‘inflammatory  branches  of  learning.’  We 
are  glad  the  State  has  taken  hold  of  this  Weed  and  up¬ 
rooted  him.  He  was  one  of  that  sort  of  tares  which  the 
enemy  sowed  while  the  husbandmen  slept.  The  husband¬ 
men  of  ‘  Schenectady  and  vicinity  ’  can  sleep  more 
securely  while  he  is  scorching  in  the  blaze  of  public  wrath 
and  contempt.  Let  him  wilt.” 

§  1186.  Infanticide— Assaulting  with  “Love-powders.” 

In  a  manslaughter  case  in  Iowa  in  1876, 2  wherein  a 
physician  at  a  childbirth  was  charged  with  infanticide, 
it  was  held  that  an  infant  has  no  independent  life  prior 
to  the  establishment  of  independent  circulation  ;  its  life 
is  still  foetal,  although,  except  by  the  umbilical  cord,  it 
has  become  disconnected  from  the  mother. 

In  a  Massachusetts  case  in  1873, 3  it  was  held  that  one 

1  10  Alb.  L.  J.  19.  2  State  v.  Wintlirop,  43  Iowa,  519. 

3  Com’th  v.  Stratton,  114  Mass.  303. 
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who  gave  a  maiden  figs  to  eat,  without  informing  her 
that  he  had  put  therein  a  “  love  powder,”  tinctured  with 
cantharides,  was  guilty  of  an  assault  and  battery. 

(12)  §1187.  Disturbing  W orship—  Texas  —  Arkansas  —  No . 

Carolina. 

Some  interesting  cases  have  arisen  under  the  statutes 
for  protection  of  reverence.  In  a  Texas  case  in  1882, 1  it 
appeared  that  Pastor  Jolley  and  Exliorter  Ward  had 
“made  remarks”  about  each  other,  and  a  church  meet¬ 
ing  was  called  to  reconcile  differences.  It  was  opened 
with  prayer,  singing  and  reading  of  the  Scriptures. 
Just  as  Parson  Jolley  was  passing  a  chew  of  tobacco  to 
Brother  Giles  Walker,  Wood  accused  him  of  lying. 
Jolley  jumped  up  and  said  he  would  take  the  lie  off  no 
man,  and  then,  according  to  witness  Mann,  “the  rumpus 
began  :  I  and  others  got  between  them  and  finally 
squelched  the  difficulty.”  Held,  that  this  being  in  the 
business  stage  of  the  meeting,  was  not  a  disturbance  of 
religious  worship.  In  a  Texas  case  in  1877, 2  it  was 
held  that  the  cracking  and  eating  of  pecans  during 
the  religious  services  was  a  disturbance  of  religious 
worship. 

In  an  Arkansas  case  in  1883, 3  it  appeared  that,  at  a 
small  religious  meeting  in  a  school-house,  while  the  con¬ 
gregation  were  singing,  Wright  whispered  to  Morton 
that  he  was  a  liar  ;  nobody  else  heard  it.  The  Circuit 
Court  held  that  the  disturbance  of  a  single  member  was 
not  a  disturbance  of  the  whole  congregation  ;  hut  the 
Supreme  Court  said  it  was.4 

In  an  Indiana  case  in  1889, 5  it  appeared  that  Hull 
entered  a  Salvation  Army  meeting  with  his  hat  on  and 
a  cigar  in  his  mouth.  This  was  held  to  be  a  disturbance 
of  a  meeting  by  rude  behavior,  within  Ind.  Rev.  Stat., 
§  1988. 

1  Wood  y.  State,  11  Tex.  App.  318. 

2  Hunt  v.  State.  3  Tex.  App.  116. 

s  State  v.  Wright,  41  Ark.  410. 

4  Citing  Cockreham  v.  State,  7  Humph.  11. 

6  Hull  v.  State,  120  Ind.  153. 
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In  a  North.  Carolina  case  in  1891, 1  it  appeared  that, 
over  thirty  yards  from  the  church,  Kirby  engaged  in  a 
fight.  Another  person  ran  to  the  church  and  announced 
a  fight  in  progress.  Many  of  the  congregation  ran  out, 
and  the  services  were  suspended.  It  was  held  that  Kirby 
was  not  the  disturber.  Overzealous  but  dissonant  sing¬ 
ing  may  not  be  a  criminal  disturbance  without  clear 
proof  of  evil  intent.2 

§  1188.  Alabama — Connecticut — England. 

It  seems  that  it  is  not  a  criminal  disturbance  of  re¬ 
ligious  worship  for  a  drunken  fool  in  the  vicinity  of  the 
church  edifice,  having  a  vain  imagination  that  he  is 
grasping  a  miniature  bell-rope,  to  seize  a  cow’s  tail, 
causing  her  to  jump  and  clatter  her  bell,  or  for  his' com¬ 
panions  to  fidget  on  ricketty  benches  during  the  sermon, 
provided  they  do  not  intend  thereby  to  disturb  the  other 
worshipers.3 

In  an  Alabama  case  in  1875, 4  it  was  held  that  leave 
to  speak  given  a  member  of  the  assemblage  and  of  the 
religious  organization,  by  the  conductor  of  the  services, 
cannot  justify  an  insulting  discourse  made  so  deliberately 
and  violently  as  to  offend  the  decorum  essential  to 
Christian  worship  ;  e.  g.,  where,  right  after  a  Sabbath 
morning  prayer-meeting,  Lancaster  rose  and  said:  “I 
rise  neither  to  preach,  pray  or  sing.  I  have  meditated 
and  prayed  to  know  what  I  ought  to  do.  I  demand  my 
letter.  I  cannot  live  in  the  church  with  liars,  thieves 
and  murderers.  ” 

In  a  Connecticut  case  in  1859, 5  it  was  held  that  a  meet¬ 
ing  for  culture  and  improvement  in  sacred  music  was 
not,  within  the  statute,  one  “  for  the  promotion  of  a 
moral  and  benevolent  object.”  But  compare  an  Indiana 


1  State  v.  Kirby,  108  N.  Car.  772. 

2  State  v.  Linkhaw,  69  N.  Car.  214. 

s  Brown  v.  State  (1871),  46  Ala.  175, 

4  Lancaster  v.  State,  53  Ala.  398. 

6  State  v.  Gager,  28  Conn.  232. 
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case  in  1867, 1  and  Chief  Justice  Shaw’s  remarks  in  a  case 
in  1S54.2 

In  an  English  case  in  1882, 3  in  the  Greenwich  Police 
Court,  it  appeared  that  just  as  Vicar  Walker  was  going 
to  administer  the  communion,  Church- Warden  Sanders 
protested  that  there  were  not  three  celebrants  present. 
There  were  two  men  and  three  women,  hut  he  believed 
the  latter  would  not  partake.  Walker  and  the  magis-* 
trates  thought  that  “  where  two”  or  three  are  gathered 
together  in  the  right  name  it  is  enough,  and  Sanders 
was  further  shocked  by  a  fine  of  forty  shillings  for 
brawling. 

Certain  New  York  decisions  will  be  noticed  in  our 
Sunday  chapter.4 

§  1189.  Disorderly  Assemblage— May  Hiss  but  not  Conspire. 

In  a  North  Carolina  case  in  1835, 5  an  indictment 
charging  that  the  seventeen  defendants,  on,  etc.,  at 
SwinalPs  Meeting  House,  etc.,  did  unlawfully  assemble 
together  and  did  with  a  loud  voice  curse,  swear  and 
quarrel,  by  means  whereof  a  singing  school,  etc.,  was 
disturbed  and  broken  up,  ad  cummune  nocumentum,  etc., 
was  quashed.  It  alleged  no  conspiracy  nor  unlawful 
purpose  of  assemblage.  Judge  Wm.  Gaston  said  :  “If 
we  sustain  this  as  an  indictment  for  a  common  nuisance, 
we  shall  be  obliged  to  hold  that  whenever  two  or  more 
persons  talk  loud  or  curse  or  quarrel  in  the  presence  of 
others,  it  may  be  charged  that  this  was  done  to  the 
common  nuisance,  and  if  so  found  will  warrant  punish¬ 
ment  as  for  a  crime.” 

It  seems  that  loud  but  friendly  talking  or  singing  in 
the  street,  though  late  at  night,  does  not  constitute  a 
breach  of  the  peace.6  A  procession  with  fife  and  drum 


1  State  v.  Oskins,  28  Ind.  364. 

2  Com'tli  v.  Porter,  1  Gray,  476  ;  approved  in  1882,  in  the  Yarmouth 

camp-meeting  peddler’s  case,  Com’th  v.  Bearse,  132  Mass.  547. 

8  Queen  v.  Sanders,  26  Alb.  L.  J.  121.  4  See  §  1626. 

6  State  v.  Baldwin,  1  Dev.  &  B.  L.  195. 

6  McIntyre’s  Case  (N.  Y.  1879),  20  Alb.  L.  J.  362. 
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celebrating  the  Emancipation  Proclamation  is  not  neces¬ 
sarily  a  riotous  or  unlawful  assembly  nor  a  nuisance  per 
se,  even  in  North  Carolina  within  ear-reach  of  ex-slave¬ 
holders  fond  of  obliviating  certain  portions  of  their 
history.1  An  ordinary  Salvation  Army  procession  is  not 
an  unlawful  assembly.2  In  the  Somersworth  case  in 
1886, 3  it  was  held  that  the  New  Hampshire  statute 
against  beating  a  drum  in  the  compact  part  of  a  town 
did  not  infringe  the  rights  of  religions  worship. 

In  absence  of  conspiracy,  persons  may  hiss  an  actor 
or  public  singer.4 

(13)  §  H90.  Blasphemy  —  Bradlaugh — Coleridge,  Ch.  Jus., 
on  O.  T.  Annotations — Horned. 

As  to  certain  English  decisions,  concerning  .blas¬ 
phemy,  before  the  change  of  the  law, — “  least  said  soon¬ 
est  mended,”  according  to  allusion  thereto  by  Lord  Chief 
Coleridge  in  a  case  in  1883. 5  Another  case  in  that  year,6 
was  a  prosecution  of  the  two  members  of  the  Free- 
thought  Company,  Mr.  Bradlaugh  and  Mrs.  Besant,  for 
publishing  in  their  National  Reformer  an  article  from 
the  Freethinker  containing  the  statement  that  “if  any 
despot  at  the  present  time  tried  to  emulate,  at  the  ex¬ 
pense  of  his  subjects,  the  misdeeds  of  Jehovah,  the  great 
majority  of  Christian  men  would  denounce  his  conduct 
in  terms  of  indignation.”  They  were  acquitted.  Chief 
Justice  Coleridge  remarked  :  “  There  are  few  reasoning, 
thoughtful  men  to  whom  the  character  of  David  and  the 
acts  of  Jehu  may  not  have  occasioned  considerable  ques¬ 
tion  ;  and  to  find  them  represented  as  approved  by  an 
all-pure  and  all-merciful  God,  may  and  must  have  raised 
very  strong  doubts.” 


1  State  V.  Hughes  (1875),  72  N.  Car.  25. 

2  Beatty  v.  Gillibanks  (1882),  9  Q.  B.  Div.  308. 

3  State  v.  White,  64  N.  H.  48. 

4  Clifford  v.  Brandon,  2  Camp.  358 ;  Gregory  v.  Brunswick,  1  Car. 

&  K.  24. 

6  Regina  v.  Ramsey,  15  Cox,  C.  C.  231. 

6  Reg.  v.  Bradlaugh,  Id.  217. 
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Bishop  George  Horne  would  hardly  be  charged  with 
irreverence  5  yet  in  his  l'  Essays  and  Thoughts  he  gi\  es 
the  hill  of  a  painter  at  Cirencester  (“  Siseter  ”) :  “  Mr. 
Charles  Terrebee  to  Joseph  Cook,  Dr.  To  mending  the 
Commandments,  altering  the  Belief,  and  making  a  new 
Lord’s  Prayer,  £1  Is.”  This  reminds  of  a  carpenter's 
bill  in  the  fifteenth  century,  found  in  the  records  of  an 
old  London  church  :  “  Item.  To  screwynge  a  home  011 
ye  Divil,  and  glueinge  a  bitt  on  hys  tayle,  vij  d.  Item. 
To  repayring  ye  Vyrginne  Marye  before  and  beliinde, 
and  makynge  a  new  Chylde,  ij  s.  viij  d .” 

§  1191.  Irreverence— Orthodox  Prayer. 

What  is  “  blasphemy  ”  ?  The  statutes  and  the  dic¬ 
tionaries  indeed  have  definitions  ;  and  they  also  define 
“  orthodoxy  ”  and  “worship.”  But  each  individual 
seems  to  consider  himself  to  have  a  constitutional  “  own- 
conscience”  right  to  reserve,  a  private  definition.1  It  is 
newspaper  truth  that  a  waggish  law  student  in  a  New 
England  town,  in  whose  flesh  a  deacon  had  become  a 
thorn  by  frequent  puncturings  of  the  youngster’s 
“  levity,”  asked  a  justice  of  the  peace  to  have  the  deacon 
arrested  for  blasphemy.  “How  so?"  “Why,  last 
Sunday  evening,  he  offered  to  bribe  the  Almighty  into 
working  a  miracle.  He  said  :  ‘  And,  0  Lord,  if  Thou 
wilt  move  the  heart  of  any  young  man  to  enter  Thy 
service  as  a  missionary,  we  will  show  our  approval  in  a 
way  which  Thou  wilt  appreciate.’”  This  reminds  of  the 
old  Scotchman’s  remark  that  there  are  some  things  it 
isn't  dignified  to  make  the  subject  of  prayer  :  they  are 
“  too  sma’  to  fash  the  Almichty  wi’.” 

Safe  and  sensible  was  that  of  the  New  Hampshire 
clergyman  who  was  called  upon  to  make  a  prayer  at  the 
dedication  of  an  Odd  Fellows’  hall.  He  had  never  heard 
of  that  new-fangled  institution,  and  so  he  prayed  as 
follows  :  “0  Lord,  we  pray  for— we  know  not  what.  If 
it  be  good,  bless  it ;  if  it  be  bad,  curse  it.  Amen.” 2 

1  As  to  “  privilege”  in  criticising  kakodoxies,  see  post,  §  1599. 

2 See  the  Orkney  dominie’s  prayer  for  “  braw  weather,”  §  1421. 
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(14)  §  1192.  Obscene  Publications. 

As  to  obscene  publications,  in  an  English  case,  in 

1868. 1  it  was  held  to  be  a  misdemeanor  within  Stat.  20 
and  21  Yict.  c.  83,  §  1,  to  publish  a  pamphlet,  “  The 
Confessional  Unmasked,”  containing  certain  alleged 
questions  put  to  females,  even  though  the  publisher’s 
motive  was  innocent.  This  was  followed  in  a  case  in 

1872. 2  wherein  it  was  so  held  as  to  publication  of  a  report 
of  Mackey’s  trial  (for  selling  the  same  book),  quoting 
contents,  etc.  A  Massachusetts  court  has  lately  declared 
Boccacio’s  Decameron  obscene.3 

In  a  Pennsylvania  case  in  1870, 4  Judge  Wm:  S. 
Peirce  said  :  “  Obscenity  is  determined  by  the  common 
sense  and  feelings  of  mankind,  and  not  by  the  skill  of 
the  learned.  It  is  therefore  a  question  for  the  jury,  to 
be  determined  by  their  examination  of  the  publication 
and  not  by  the  opinions  of  others  respecting  it.  That 
which  offends  modesty  and  is  indecent  and  lewd,  and 
tends  to  the  creation  of  lascivious  desires,  is  obscene. 
Experts  in  medical  science  may,  from  their  familiarity 
with  the  subjects  treated,  be  perhaps  less  susceptible  to 
the  emotions  which  would  be  excited  in  the  general 
public  by  reading  the  book.  ...  A  book  necessary  for 
medical  instruction  may  be  libelous,  if  so  sold  with  a 
corrupt  motive.”5 

Some  criminal  statutes  upon  seduction  will  be  con¬ 
sidered  further  on.6 

(15)  §  1193-  Selling  Intoxicants— “  Less  than  a  Quart” — 

“Fit  Person Sale ”  or  “Gift.” 

Ingenious  evasions  of  certain  liquor  laws  have 

1  Regina  v.  Hicklin,  L.  R. ,  3  Q.  B.  Cas.  360. 

2  Steele  v.  Brannan,  L.  R.,  7  Com.  PI.  Cas.  261. 

3  The  indictment  was  quashed  on  appeal.  Com  th  v.  M  Cance,  164 
Mass.  162. 

4  Com’th  v.  Landis,  8  Pliila.  453. 

6  As  to  the  prosecution  of  Bennett  for  mailing  “  Cupid’s  Yokes,” 
written  by  Heywood,  attacking  marriage,  see  19  Alb.  L.  J.  423,  466. 

6  See  §  1535  et  seq.  See  an  excellently  discriminating  editorial  on 
nude  pictures,  Mr.  Comstock’s  difficulties,  etc.,  36  Alb.  L.  J.  441. 


898 


LEADING  IN  LAW,  ETC. 


Chap.  XVIII. 


already  been  noticed.1  So  also  sales  to  minors.2  A 
statute  against  retailing  in  less  than  a  quart  is  violated 
by  delivering  less  at  divers  times  to  be  settled  for  when 
the  total  reaches  a  quart.3 

In  Indiana,  one  needs  not  be  a  teetotaler  to  be  a  “fit 
person  ”  to  sell  whisky  ;  he  is  fit,  though  in  assuming 
to  act  as  his  own  attorney,  he  seemed  to  have  a  drunken 
fit.4 

In  an  Alabama  case  in  1877, 5  it  appeared  that  B., 
whom  Y.  knew  to  be  “of  intemperate  habits,”  handed 
Y.  a  dollar,  and  promised  any  surplus  over  the  price  ; 
that  Y.  bought  the  bottle  of  whisky  and  delivered  it  to 
B.  Held  that  this  was  neither  a  sale  nor  a  gift  from  Y. 
to  a  person  of  intemperate  habits,  within  the  statute. 

§  1194.  “Spirits” — “Drunk  in  a  Public  Place.” 

Was  ever  Lord  Mansfield  a  liquor  seller — or  milk¬ 
man  ?  In  1810,  he  held  that  “  spirits  ”  are  spirits,  though 
diluted.6  It  is  said  that  the  Court  of  Queen's  Bench  of 
Ontario,  after  wrestling  with  the  question  six  months, 
decided  that  Old  Tom  gin,  however  flavored  and  watered, 
is  “spirits.”  Quaere:  Were  the  judges- themselves  mean¬ 
while  the  “  test-mediums  of  the  sperrits  ”  ? 7 

The  English  prohibition  of  being  found  ‘ £  drunk  on 
licensed  premises,”  refers  to  other  premises  than  one’s 
own.8  ‘  ‘  Damns  suet  quique  est  tutissimum  refug ium” 
But  Mr.  Wharton  tells9  that  in  Yorkshire,,  one  found 
drunk  upstairs  in  his  own  tavern,  was  by  an  officious 
policeman  haled  before  the  magistrates  and  fined  for 
being  “drunk  in  a  public  place.”10  A  terrible  warning, 

1  Ante  §§  843-9. 

2§  1159. 

8  State  v.  Poteet  (18S2),  86  N.  Car.  612. 

4  Calder  v.  Sheppard  (1878),  61  Ind.  219; 

6  Young  v.  State,  58  Ala.  358. 

6  Scott  v.  Gillmore,  3  Taunton,  226. 

’Winning  v.  Gow,  32  Ont.  Q.  B.  528. 

8  Lester  v.  Torrens  (1877),  L.  R.,  2  Q.  B.  Div.  403. 

9  Innkeepers,  p,  81. 

10  See  ante,.  §  645. 
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this,  to  any  one  tempted  to  read  and  believe  the  quatrain 
parodying  Fletcher’s  couplet  : 

“  He  who  goes  to  bed,  and  goes  to  bed  sober, 

Falls  as  tlie  leaves  do  and  dies  in  October  ; 

But  he  who  goes  to  bed,  and  goes  to  bed  mellow, 

Lives  as  be  ought  to  do,  and  dies  an  honest  fellow.” 

§  1195.  Liquor  Clubs. 

Du  Page  County,  Ill.,  in  1S741  witnessed  “enterprise.” 
Mathias  Rickart  had  a  licensed  bar-room  in  the  Platt 
House  at  Wheaton,  but  sold  out  his  stock  of  liquors  to 
an  association  that  made  him  its  treasurer,  in  its  articles 
styling  itself  “Wheaton  Co-Partnership  Company,  No. 
One,”  and  declaring  its  object  to  be,,  “to  promote 
temperance,  friendship  and  good  feeling  in  the  com¬ 
munity  at  large.”  The  ticket  certifying  co-partnership 
cost  one  dollar.  The  holder  could  get  a  drink  at  the  bar, 
one  figure  being  punched  for  a  glass  of  beer,  two  for 
vdrisky  or  wine,  etc.,  each  representing  five  cents. 
When  the  membership  had  reached  150,  Rickart  was 
arrested,  and  the  Supreme  Court  nicknamed  the  concern 
“a  mere  shift,”  a  delusion  and  a  snare,  an  unlawful 
traffic  in  liquors,  and  seemed  utterly  unable  to  appre¬ 
ciate  such  a  promoter  of  “temperance.”  Brother  Free¬ 
man  doesn’t  report  whether  the  judicial  brain  had  be¬ 
come  obfuscated  in  trying  to  translate  Jean  Simond’s 
Latin 

“  Si  bene  commemini ,  causes  sunt  quinque  bibendi  ; 

Hospitis  adventus  ;  preesens  sitis  atque  futura  ; 

Et  vini  bonitas ,  et  queelibet  altera  causa." 

‘  ‘  If  on  my  tbeme  I  rightly  think, 

There  are  five  reasons  why  men  drink  : 

Good  wine,  a  friend,  because  I’m  dry, 

Or  lest  I  should  be  by  and  by, 

Or  any  other  reason  why.” 

In  a  Tennessee  case  in  1883, 2  a  literary  and  musical 

1  Rickart  v.  People  (1875),  79  Ill.  85. 

2  Tennessee  Club  of  Memphis  v.  Dwyer,  11  Lea,  452. 
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club  keeping  a  small  stock  of  liquors  for  the  members’ 
exclusive  use  and  without  profit,  was  held  not  to  be  liable 
to  pay  a  privilege  tax  asa“  retail  liquor-dealer.”  Com¬ 
pare  the  case  of  the  Concordia  Club  in  1880  ; 1  the  East- 
liampton  Club  in  1869  ;2  the  Modock  Club  in  1874  ;3  and 
the  Springfield  Club  in  1884. 4 

(16)  §  1  196.  Gaming,  Lotteries,  etc. 

In  New  York  pool-players  are  “  disorderly  persons 
and  gamesters,”  if  the  loser  is  to  pay  the  score.5  Play¬ 
ing  a  game  for  beer  or  cigars  is  gambling.6 

In  an  Alabama  case  in  1876, 7  the  court  held  that 
backgammon  was  not  within  the  statute  of  Alabama,  a 
“game  played  with  dice  ;  ”  for  the  reason  that  the  dice 
are  not  indispensable  to  the  game. 

Certain  prosecutions  under  statutes  prohibiting  gift 
enterprises,  lottery  schemes,  etc.,  will  be  considered 
further  on.8  So  also  as  to  adultery,  etc.9  Cases  concern¬ 
ing  wagers  on  horse-races  have  already  been  con¬ 
sidered.10 

§  1197.  Eaves-dropping — Bribery. 

Is  it  a  crime  for  a  woman  to  hold  her  tongue  and 
listen  ?  Yes — if  the  listening  be  so  intensely  curious  as 
to  send  her  under  her  neighbor’s  eaves  and  windows, 
“hearing  tattle  and  repeating  the  same,  to  the  common 
nuisance  of  the  citizens  of  Pennsylvania.”  The  crime, 
“eaves-dropping,”  is  said  to  have  been  named  from 
mother  Eve,  who  once  listened  over  much,  and  dropped 
the  contents  of  her  ears  into  Adam’s.11 

1  Seim  v.  State,  55  Md.  566. 

2  Corn’th  v.  Smith,  102  Mass.  144. 

3Marmont  v.  State,  48  Ind.  21. 

4  Com’tli  v.  Pomphret,  137  Mass.  564. 

6  People  v.  Cutler  (1882),  28  Hun,  465. 

6  Hitchins  v.  People  (1868),  39  N.  Y.  454. 

7  W etmore  v.  State,  55  Ala.  198. 

8  See  §  1279. 

9§  1560-  10  See  §  638. 

11  Com’th  y.  Ehrline  (1886),  36  Alb.  L.  J.  62. 
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Nuisances  as  grounds  for  civil  actions  will  be  con¬ 
sidered  further  on.1 

It  has  been  held  to  be  bribery  to  offer  a  voter  his  travel¬ 
ing  expenses  to  come  to  vote  for  a  certain  candidate.2 

<I7)  §1198.  Provoking  to  Assault— Trespass. 

It  is  “abusive  and  insulting  language”  within  the 
Alabama  statute  for  a  man  when  requested  by  his  step¬ 
daughter  not  to  come  to  her  house,  to  reply  :  “  I’ll  go 
where  I  damn  please,  and  it  don’t  make  a  damn  bit  of 
difference  where  it  is.”  3 

The  London  Law  Journal  tells  that  while  a  plumber 
and  his  son  were  fixing  a  pipe  in  the  house  of  an  ex¬ 
fellow  of  Balliol  at  Highgate,  lie  reproved  the  father  as 
being  unexemplary  in  manners,  namely,  in  wearing  his 
cap  while  at  work  in  Exfel’s  presence.  The  father 
pleaded  the  custom  of  trade.  Exfel  seized  the  cap  and 
threw  it  out  the  window.  The  Highgate  justices  fined 
Exfel  ten  shillings,  and  refused  him  redress  for  being 
called  by  the  plumber,  while  on  their  way  to  court,  “  a 
thick-headed  old  fogy.”4 
§  1199.  “Assault  and  Kissery.” 

Civil  actions  for  assault  and  battery,  assault  and 
“  kissery,”  etc.,  will  be  considered  further  on.5 

1  Chap.  XXIX. 

2  Packard  v.  Codings  (1886),  54  L.  T.  R.  N.  S.  619. 

8  Weaver  v.  State  (1885),  79  Ala.  279. 

4  This  reminds  of  an  occurrence  in  Justice  Beattie’s  office  in  Chicago, 
in  1858.  One  hot  day  when  he  was  out  and  no  one  in  save  the  writer 
and  Mr.  Herrisse— a  refined  and  estimable  young  lawyer  from  South 
Carolina, — a  colored  man  entered  with  his  coat  upon  his  arm,  and  with¬ 
out  touching  his  hat,  asked  the  writer  how  soon  “Squire  Beattie  would 
return  ;  ”  and  on  being  answered,  bowed,  said  “  Thank  ’ee,”  and  turned 
to  go.  Just  then  Mr.  H.  accosted  him:  “Sir,  do  you  not  know  that 
you  should  remove  your  hat  when  you  speak  to  a  white  gentleman?” 
The  black  face  brightened  with  a  broad  smile,  and  from  between  two 
rows  of  handsome  ivories  came  the  chuckling  repartee  :  “  Wal,  boss,  I’s 
got  my  coat  off  ;  won’t  dat  do  ?  I  really  can’t  stop  to  take  off  my  hat, 
vest  and  pantaloons  ;  although  in  this  yere  place,  I  knows  it  am  best  to 
show  all  de  ’spect  possible. 

5  See  post,  Chap.  XXIX.,  Craker  v.  Chicago  &  N.  W.  Ry.  Co.,  etc.; 
Chap.  XXVI.  Robinson  v.  Musser,  etc. 
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Tlie  Court  of  Appeal  at  Amsterdam,  Holland,  lately 
dismissed  a  charge  against  a  young  man,  of  assault  and 
battery,  namely,  of  kissing  a  stranger,  a  young  woman, 
in  the  streets  of  a  village  near  Utrecht  ;  the  judges 
declaring  that  £c  to  kiss  a  person  cannot  be  an  offense,  as 
it  is  in  the  nature  of  a  warm  mark  of  sympathy.” 

(18)  §  1200.  Offenses  against  the  Rights  of  Property — 
Tener’s  Taking. 

Of  the  multifarious  offenses  against  the  rights  of 
property,  our  limits  admit  consideration  of  but  compar¬ 
atively  few  cases. 

Samuel  Beardsley’s  merits  as  a  chief  justice  have 
already  been  noticed.1  His  characteristic  conscientious¬ 
ness,  not  simply  as  prosecuting  attorney,  but  also  as 
protector  of  the  accused  against  unfairness,  was  once 
peculiarly  exemplified  in  his  Oneida  County  official 
duties.  He  was  requested  by  Henry  R.  Storrs,  an 
eminent  lawyer,  to  meet  a  young  client  named  Tener, 
together  with  the  youth’s  parents,  to  hear  their  statement 
of  circumstances  of  his  entering  a  stable  and  taking 
away  a  horse,  the  owner  of  which  had  caused  him  to  be 
indicted  for  burglary  and  grand  larceny.  They  lived 
about  six  miles  from  Booneville,  and  were  respectable 
but  poor.  One  bitter  cold  day  in  182L,  the  father  started 
thither  on  foot  to  procure  some  necessaries  for  the 
family.  Night  came  on  and  he  did  not  return.  The 
storm  howled,  and  the  young  son  could  endure  the  agony 
of  suspense  no  longer.  Near  by  was  the  barn  of  a 
thrifty  farmer,  a  selfish,  harsh  and  grasping  man,  who 
for  some  reason  was  a  bitter  enemy  of  Tener.  The 
youth  entered,  led  out  one  of  the  horses,  and  with  only 
a  halter  to  guide  him,  hastened  towards  Booneville,  to 
relieve  his  father  probably  perishing  in  the  snow.  But 
the  father  had  turned  back,  and  was  stopping  with  an 
acquaintance  near  the  village.  The  farmer  missed  the 
horse,  mounted  another,  met  young  Tener  starting  to 
return,  refused  all  apologies,  and  caused  his  arrest  and 

1  Ante,  §  117. 
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indictment  Beardsley  got  confirmation  of  the  truth  of 
the  story.  On  the  opening  of  the  next  Oneida  oyer  and 
terminer,  he  arose,  briefly  recited  the  facts,  averred  his 
belief  that  young  Tener  had  no  criminal  intent,  and 
asked  consent  that  a  nolle  prosequi  be  entered.  Judge 
Betts,  after  a  moment's  consultation  with  Judge  Norris 
Miller,  said  :  “Mr.  Beardsley,  the  court  regards  this  as 
a  singular  circumstance.  Your  own  character,  however, 
is  a  sufficient  guaranty  for  the  court  to  grant  your 
request.'’  So  young  Tener  was  discharged. 

§  1201.  Animus  Furandi. 

Ill  an  Alabama  case  in  1876, 1  an  indictment  under 
the  Alabama  statute  making  it  grand  larceny  to  steal 
any  cow,  sheep,  hog,  etc.,  it  appeared  that  Hunt,  a 
negro,  in  trying  to  drive  a  hog  out  of  a  lane,  accident¬ 
ally  killed  it,  and  afterwards  concealed  it  in  a  swamp. 
The  court  held  that  this  was  not  within  the  statute.  So 
Hunt  saved  his  bacon. 

In  an  Alabama  case  in  1839, 2  it  was  held  not  to  be 
larceny  of  a  slave  to  conceal  her  on  a  ship  with  intent  to 
procure  her  escape  to  a  free  state. 

Larceny  of  animals  has  already  been  noticed.3 

§  1202.  Appropriating  invito  domino — Hildebrand  Ashwell. 

In  a  New  York  case  in  1874, 4  it  appeared  that  Rose 
handed  H.,  a  bar-tender,  a  fifty-dollar  bill  to  take  out 
ten  cents  for  a  glass  of  soda.  H.  put  down  a  few  coppeis, 
and  when  asked  for  the  change,  put  Rose  out  of  doors 
and  kept  the  money.  Held,  to  be  grand  larceny.5  In 
an  English  case  in  1885, 6  it  appeared  that  Ashwell  asked 
Keogh  to  lend  him  a  shilling.  Keogh  handed  him  a 

i  Hunt  v.  State,  55  Ala.  138.  2  State  v.  Hawkins,  8  Porter,  461. 

3  §  972.  As  to  larceny  in  general ,  see  Collation,  13  Am.  &  Eng. 

Encyc.  of  Law  (1890),  760  et  seq. 

*  Hildebrand  v.  People,  56  N.  Y.  394. 

5  Distinguishing  Regina  v.  Thomas  (1841),  9  Car.  &  P.  741,  where 
the  bar-tender  stepped  out,  and  thus  got  control,  etc. 

6  Queen  v.  Ashwell,  L.  R.,  16  Q.  B.  Div.  190. 
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coin,  and  on  finding  that  inadvertently  it  was  a  sover¬ 
eign,  went  to  Ash  well,  who  refused  to  return  it.  This 
was  held  to  be  larceny  at  common  law,  but  not  larceny 
as  bailee.  In  a  New  York  case  in  1882, 1  it  appeared  that 
Robertson  handed  to  Henderson  a  $20  gold-piece,  and  he 
went  out  to  get  it  changed,  but  lost  it  in  gambling. 
Held,  larceny.  Similarly  held  in  Minnesota  in  1878, 2 
in  Illinois  in  1882, 3  and  in  Oregon  in  1880,  as  to  a  gold 
eagle  taken  invito  domino .4 

In  an  English  case  in  1787,  often  cited,5  it  was  held 
to  be  simply  a  fraud  and  not  felony  for  the  buyer  of  a 
horse  on  delivery  of  possession  to  ride  off  without  pay¬ 
ing.  In  a  New  York  case  in  1856, 6  it  was  held  to  be  lar¬ 
ceny  to  drive  to  market,  and  butcher  and  sell  for  one’s  own 
use  eight  cows  of  another  found  astray  on  the  highway. 

Of  the  “bunco ’’style  of  fraud  justifying  a  convic¬ 
tion  for  larceny,  there  are  many  illustrations, — too 
many  for  recital  in  our  limits  ;  e.  g.,  the  case  of  a  check 
and  loan,7  the  sample  cloth  and  “gold”  pieces,8  the 
change  for  half  a  crown,9  the  receipt-snatching,10  the  ball 
and  safe,11  the  blind  package  and  wager,12  the  “gold” 
pieces  and  baggage,13  the  Smithfield  jockey  taking  a 
horse  “  just  to  try  his  paces  ”  and  absconding, 14  absconding 
with  a  post-chaise,15  going  to  get  a  bank-note  changed,16 
stock  clock  (gambling  device).17 

I  Justices  v.  People,  90  N.  Y.  12.  3  State  v.  Anderson,  25  Minn.  66. 

3  Murphy  v.  People,  104  Ill.  528.  *  State  v.  Ducker,  8  Or.  394. 

6  Rex  v.  Harvey,  2  Leach,  523. 

6  People  v.  Kaatz,  3  Parker  Cr.  Cas.  129. 

7  Loomis  v.  People  (1876),  67  N.  Y.  822. 

8  Huber  v.  State  (1877),  57  Ind.  341. 

9  Rex  v.  Williams  (1834),  6  Car.  &  P.  390. 

10  Regina  v.  Rodway  (1841),  9  Car.  &  P.  784. 

II  Welsh  v.  People  (1855),  17  Ill.  339. 

n  Stinson  v.  People  (1867),  43  Ill.  397. 

13  Kellogg  v.  State  (1874),  26  Ohio  St.  15. 

14  Anon.,  J.  Kelyng  (ed.  1789),  82.  See  2  East,  PL  Crown,  690, 

16  Rex  v.  Semple  (1786),  2  Leach,  470. 

16  Rex  v.  Campbell  (1792),  2  Leach,  642. 

State  v.  Grimes  (Minn.  1892),  52  N.  W\  Rep.  42.  And  compare 
People  v.  Shaw  (1885),  57  Mich.  403. 
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§  1203.  Coin  Trick— Padlock  Bunco. 

In  a  Tennessee  case  in  1S70,1  it  was  held  that  “  the 
five-cent  trick  ”  was  larceny,  within  Tenn.  Code,  §  4679, 
reaffirming  the  common  law  making  it  larceny  to  use 
a  bailment  with  fraudulent  intention  to  get  and  ap¬ 
propriate.  It  appeared  that  Johnson,  the  prosecutor, 
about  noon  going  from  Knoxville,  overtook  Smith,  who 
asked  and  was  granted  permission  to  ride.  Soon  after¬ 
wards  another  stranger,  Defrese,  was  overtaken  and 
taken  into  the  wagon.  After  riding  some  distance, 
Smith  got  out,  and  appeared  to  be  taking  something 
from  his  pocket.  He  soon  walked  behind  a  house.  De¬ 
frese  remarked  that  Smith  had  dropped  something. 
Smith  got  out  and  picked  up  a  folded  paper,  remounted, 
took  therefrom  a  five-cent  coin,  and  refolded  it  as. before. 
At  the  top  of  the  hill  the  wagon  halted,  and  Defrese 
coming  up,  Smith  told  him  he  had  dropped  something, 
and  handed  him  the  folded  paper.  Smith  replied:  “0 
yes,  I  wouldn’t  take  ten  dollars  for  that  paper.”  Smith 
offered  to  bet  with  Johnson  five  dollars  against  Johnson’s 
watch,  that  there  was  a  five-cent  coin  in  the  paper. 
Smith  handed  to  Defrese  (also  then  standing  near  the 
wagon)  a  pocket-book,  and  Defrese  assumed  to  be 
counting  money  therein,  also  holding  Johnson’s  watch. 
Smith  opened  and  took  from  the  paper  the  coin  that  had 
been  concealed  therein,  snatched  the  watch  and  pocket- 
book  from  Defrese,  and  ran  away.  Smith  ran  after  him 
to  “  bring  him  back.”  The  final  goal  of  both  was  the 
penitentiary  for  five  years. 

In  an  Indiana  case  in  1878, 2  it  appeared  that  at 
Anderson,  McCarty,  while  counting  some  money  on  a 
cashed  check,  was  accosted  by  P.  (  “padlock-man  ”  ),  who 
asked  him  to  become  agent  for  sale  of  a  burglar-proof 
padlock.  They  walked  to  some  church  steps  and  sat 
down,  and  P.  showed  him  how  to  unlock  it.  Shinn  came 
along  and  said  his  father  had  just  had  two  horses  stolen 
from  his  stable.  P.  handed  Shinn  the  sample  lock,  saying 


i  Defrese  v.  State,  3  Heisk.  53. 


2  Shinn  v.  State,  64  Ind.  13. 
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the  horses  would  not  have  been  stolen  if  that  lock  had 
been  on  the  door,  and  defied  him  to  unlock  it.  Shinn 
took  the  key  and  pretended  to  try  in  vain  to  unlock  it, 
handed  it  back,  and  offered  to  bet  fifty  dollars  that  there 
was  not  a  man  in  the  State  who  could  unlock  it. 
McCarty  pulled  out  three  ten-dollar  bills,  hut,  his 
suspicions  becoming  aroused,  was  about  to  put  them 
back  into  his  pocket,  when  P.  snatched  them  and  ran 
away.  McCarty  was  delayed  from  pursuing  by  Shinn’s 
shoving  him  over  the  steps  ;  but  McCarty  overtook  and 
caught  P.  Shinn  handed  McCarty  a  ten-dollar  bill, 
advising  him  to  accept  it  by  way  of  compromise.  A 
tussle  between  all  three  ensued,  and  P.  escaped.  Held, 
that  Shinn  was  not  guilty  of  robbery. 

Other  criminal  frauds  will  be  considered  further  on.1 

§  1204.  Larceny  from  the  Realty. 

The  State  statutes  now  annex  penalties  to  larceny  of 
things  affixed  to  the  realty,  etc.  The  rule  of  the  old 
common  law,  that  there  can  he  no  larceny  of  things 
affixed  to  the  soil,  affords  a  text  for  a  pleasant  little 
poem  by  Wendell  P.  Stafford,  entitled  “A  Stroller’s 
Confession  ”  : 2 

“  The  farmer,  leaning  beside  his  fence, 

Believed  my  book  a  rogue’s  pretense, 

For  I  did  not  read  its  briefest  word, — 

Yet  all  its  rhymes  in  bis  brook  I  heard. 

I  lay  an  hour  by  the  southern  wall 
And  watched  the  sunbright  apples  fall; 

I  rifled  his  meadows  green  and  gold, 

Of  more  than  his  bulky  barns  would  hold ; 

And  I  met  him  again  by  the  gate  at  night, 

But  my  hands  were  empty,  my  pockets  light; 

And  he  could  not  see  in  the  dusk  of  day, 

That  I  bore  the  best  of  his  farm  away.” 

§  1205.  Burglary— Chambersburg  Bank. 

Entering  through  a  door  or  window  left  open  by  the 

2  4  Gr.  Bag,  554. 
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owner,  is  no  burglary ;  otherwise,  as  to  a  subsequent 
unlocking  and  entry  through  an  inner  door  with  intent 
to  commit  a  felony.  If  this  opening  be  simply  with 
intent  to  escape,  it  is  not  burglary.  So  held  in  an  excit¬ 
ing  Pennsylvania  case  in  1877, 1  wherein  it  appeared  that 
Holland  and  Johnston  undertook  to  rob  the  Chambers- 
burg  Bank.  Messersmith,  the  cashier,  resided  in  a  house 
connected  with  the  bank.  The  two  rang  his  outside 
door-bell,  and  were  admitted  by  Kindline,  his  brother- 
in-law,  and  requesting  to  see  M.  on  some  unfinished 
business,  were  ushered  into  the  office,  and  K.  left,  clos¬ 
ing  and  latching  the  office- door.  They  conversed  as  to 
a  previously  mentioned  purchase  of  an  adjoining  farm, 
and  asked  for  a  parcel  E.  had  left.  M.  starting  to 
comply,  was  seized  by  them,  and  while  he  was  moment¬ 
arily  made  insensible,  they  took  from  a  private  drawer  a 
$30,000  packet.  R.  afterwards  confessed  that  wishing 
to  get  all  the  money  in  the  bank,  he  left  M.  in  J.’s  care, 
but  on  entering  the  hall,  was  confronted  by  K.  whom  he 
covered  with  his  pistol.  M.  broke  away  from  J.,  and 
yelled  murder.  They  fled,  but  R.  was  captured  in  the 
yard,  and  J.  next  day  in  an  adjoining  town. 

§  1206.  “  Forcible  Breaking.” 

Pushing  open  an  unfastened  transom  swinging  hori¬ 
zontally  on  hinges  is  a  “forcible  breaking”  within  the 
Ohio  burglary  statute.2  Boring  a  hole  through  the  floor 
of  a  corn-crib,  and  drawing  shelled  corn  through  it  into 
a  sack  below,  with  intent  to  steal  is  burglary.3  One  con¬ 
cealing  himself  in  a  chest  and  getting  himself  shipped  in 
an  express  car  with  intent  to  rob  the  messenger,  is  guilty 
of  breaking  and  entering  the  car.4  In  a  Connecticut 
case  in  1876, 6  where  one  at  night  entered  through  an 
open  window  to  steal,  and  unlocked  a  door  to  escape,  it 
was  held  to  be  burglary. 

1  Rolland  v.  Com’th,  85  Pa.  66. 

2  Timmons  v.  State  (1878),  34  Ohio,  426. 

s  Walker  v.  State  (1879),  63  Ala.  49. 

i  Nicholls  v.  State  (1887),  68  Wis.  416. 

5  State  v.  Wax’d,  43  Conn.  489. 
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(19)  §  1207.  Escaping  Conviction— Bell— Brannon— Second 
J  eopardy — Lee. 

Sometimes  a  culprit  is  happy  to  fall  between  two 
stools  and  drop  out  of  the  law’s  clutches.  In  an  Alabama 
case  in  1872, 1  it  appeared  that  Bell  was  convicted  of 
burglary  and  obtained  a  new  trial.  The  jury  found  him 
guilty  of  larceny,  and  were  discharged  without  finding 
as  to  burglary.  The  first  verdict  being  an  acquittal  of 
larceny,  the  second  was  a  nullity.  There  was  a  similar 
autrefois  acquit  case  in  Missouri  in  1874, 2  Brannon 
being  convicted  of  a  robbery  in  the  second  degree,  upon 
an  indictment  charging  robbery  in  the  first  degree  con¬ 
taining  all  the  elements  of  grand  larceny. 

As  to  the  inhibition  of  second  jeopardy,3  it  has  repeat¬ 
edly  been  held  that,  in  absence  of  express  indication  to 
the  contrary,  the  Federal  constitutional  amendments  do 
not  apply  to  the  State  governments.4 

An  instance  of  delayed  law  was  afforded  by  the  con¬ 
viction,  in  18  ib,  of  Lee  in  Utah,  of  murder,  he  having 
participated  in  the  Mountain  Meadows  Massacre,  in 
1854. 

§  1208.  Buell — Skutt — Beed — Troy  Slough. 

In  an  Arkansas  perjury  case  in  1885, 5  the  alleged 
perjurer  had  a  narrow  escape.  The  town  of  Van  Buren 
had  assumed  to  pass  an  ordinance  imposing  a  fine  on 
“  any  person  whose  known  character  is  that  of  a  pros¬ 
titute”;  and  Cassie  Owensbuy  was  arrested  for  violat¬ 
ing  it.  On  her  trial,  Buell  falsely  swore  that,  to  the 
best  of  his  knowledge  and  belief,  Cassie  was  a  virtuous 
woman.  The  Supreme  Court  held  that  the  ordinance 
was  ultra  vires  and  void  ;  the  statutory  power  to  punish 
lascivious  behavior  in  public  places  ”  could  not  be 

1  Bell  v.  State,  48  Ala.  684.  2  State  v.  Brannon,  55  Mo.  63. 

3  U.  S.  Const.  Am.  Art.  5. 

4  Barron  v.  Baltimore  (1833),  7  Peters,  243.  And  see  F.  B.  Living, 

stone’s  article,  6  Gr.  Bag,  373.  But  see  Collation,  26  Alb.  L.  J.  324.  As 
to  jeopardy  in  general,  see  Collation,  11  Am.  &  Eng.  Encyc.  of  Law 
(1890),  926  et  seq. 

5  Buell  v.  State,  45  Ark.  336. 
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stretched  into  punishing  a  woman  for  having  a  had 
reputation.  Hence  the  arrest  and  trial  of  Cassie  was 
illegal ;  and  when  Mr.  Buell — 

‘  ‘  said  there  was  no  matter, 

It  was  no  matter  what  he  said.” 

In  a  Michigan  case  in  1893, 1  a  father  charged  with 
incest  with  his  child  vainly  undertook  to  escape,  on  the 
ground  that  the  evidence  established  rape. 

In  Chicago,  one  Reed  was  arrested  charged  with 
passing  two  ten-dollar  counterfeit  notes,  knowing,  etc. 
The  charge  was  proved.  In  defense,  to  show  that  he 
believed  them  to  he  good,  he  proved  that  he  stole  them 
from  a  comrade.  As  the  stuff  was  not  real  money  in 
the  eye  of  the  law,  he  could  not  he  convicted  of  stealing 
anything  of  value.  Accordingly  he  was  discharged. 
This  reminds  of  a  colloquy  in  an  Arkansas  court : — - 
(Magistrate) :  “You  say  that  you  are  innocent  of  steal¬ 
ing  Mr.  Jones’s  rooster  ?”  (Coonie) :  “  Yes,  yer  Honor, 
I’se  innocent  as  a  child,  and  I  can  prove  it.”  (Mag.)  : 
“How  can  you  prove  it?” — “  Because  I  stole  two  hens 
from  Mr.  Grast  dat  night,  and  he  lib  five  miles  from 
Mr.  Jones.” 

This  reminds  of  the  report  of  a  committee  of  the 
common  council  of  Troy,  N.  Y.,  a  half  century  ago;  a 
Mr.  H.  having  petitioned  for  compensation  for  damages 
to  his  wagon  from  a  slough  hole  in  the  street.  The 
report  was  adverse  :  “as  the  wagon  was  safe  in  the 
owner’s  shed  at  night,  and  was  found  in  the  slough  in 
the  morning,  there  was  nothing  to  show  but  that  some 
one  intended  to  steal  the  wagon,  and  got  stuck  in  the 
mud  with  it ;  hence  it  was  a  benefit  rather  than  a  damage 
to  him,  as  thereby  he  recovered  his  wagon  only  a  little 
damaged,  otherwise  he  would  have  lost  it  altogether.” 

§  1209.  Thief  Luck— Crenshaw— “  Quilted  ”  or  “Sewed”?— 
“  Stealing  a  Ride.” 

A  prisoner  has  sometimes  escaped  by  a  Sam  W eller 
1  People  v.  Skutt,  96  Mich.  449. 
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alibi, — or,  in  less  classical  parlance,  by  the  indictment’s 
“  getting  the  wrong  pig  by  the  ear.”  In  a  Georgia  case 
in  1879, 1  one  escaped  by  its  getting  the  wrong  ear  of  the 
pig  ;  the  allegation  being  that  he  stole  a  blue  hog  having 
“  a  swallow  fork  in  the  right  ear  and  a  smooth  crop  in 
the  left  ear.”  The  proof  was  vice  versa,  and  of  course 
the  indictment  was  vitiated. 

It  is  said  that  Wm.  H.  Seward’s  first  client  was 
charged  with  stealing  a  “quilted”  holder  and  a  piece  of 
“calico,”  and  was  acquitted  on  testimony  of  an  expert 
that  the  former  was  only  “  sewed,”  and  the  latter  was 
“ jean.” 2 

Moncton  Milnes  (Lord  Houghton)  got  two  little  boys 
acquitted  of  a  charge  of  liorse-stealing  by  having  them 
appear  in  court  in  clean  pinafores.  They  only  stole  a 
ride.3 

§1210.  “In  the  Late  War.” 

The  Philadelphia  News  told  that  X.,  who  had  stolen 
a  cow,  killed  it,  sold  the  hide,  and  taken  the  carcass 
home  to  his  family,  which  was  really  suffering  for  the 
necessaries  of  life,  was  arrested,  and  was  about  to  be 
taken  before  a  harsh  old  puritanical  judge  who  had 
only  one  soft  spot,  namely,  a  veneration  for  war  veterans. 
Young  McCallum  (afterwards  an  Iowa  judge)  advised 
X.  to  go  on  the  stand  and  tell  the  whole  truth.  When 
X.  was  about  to  step  down,  McCallum  turned  to  him, 
as  if  the  fact  had  nearly  escaped  him,  and  said  :  “By 
the  way,  you  were  a  soldier  in  the  late  war,  were  you 
not?”  “Yes,  sir.'’  “Weren’t  you  at  Gettysburg?” 

‘  ‘  Yes,  sir.  ”  “  So  was  I.  And  you  were  in  other  historic 

battles  fighting  for  your  country,  while  your  wife  and 
family  suffered  from  want  at  home?”  “Yes,  sir.” 
Here  the  prosecuting  attorney  attempted  to  ridicule  the 
£  old-soldier  ”  defense.  This  aroused  the  loyal  judge. 
“Enough  of  this!”  exclaimed  he,  bringing  his  hand 
down  on  the  desk  with  a  thundering  thud.  “  No  soldier, 

1  Crenshaw  v.  State,  64  Ga.  449. 

3  32  Alb.  L.  J.  340. 


2 24  Alb.  L.  J.  40. 
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no  man  that  has  shed  his  best  blood  for  his  country,  not 
even  if  he  be  a  criminal,  can  he  reviled  in  my  presence. 
The  prisoner  is  discharged.  And,  sir,  when  you  are 
suffering  for  the  necessaries  of  life  again,  come  to  me  !  ” 
The  joke  was  too  good  to  be  kept,  and  one  day  McCallum 
told  the  justice  that  the  old  soldier  was  an  ex-Confederate. 
McCallum  never  practiced  again  in  that  court. 

§  1211.  An  Old  “Infant”— “Female  Vanity  ”  no  Crime. 

It  is  newspaper  truth  that  a  woman  forty  years  old, 
in  Presburg,  Hungary,  when  arraigned  for  receiving 
stolen  goods,  pleaded  infancy.  She  was  by  birth  a 
Jewess,  but  six  months  before  the  arrest  had  been 
baptized  into  the  Roman  Catholic  Church.  In  Hun¬ 
gary,  the  date  of  baptism  governs  the  date  of  birth. 
The  tribunal  acquitted  her. 

The  Irish  Law  Times  tells  of  a  strange— yet  not 
strange — escape  in  the  Appeal  Court  at  Metz  in  IS  <  9. 
In  the  tribunal  below,  Fraulein  Catherine  Mahl  was 
charged  with  falsifying  a  public  document.  She  had 
declared  to  her  lover  her  age  at  six  years  less  than  it 
really  was,  and  altered  the  certificate  of  her  birth 
accordingly.  Her  silly  deed  was  detected,  and  she  was 
sentenced  to  spend  the  first  three  months  of  her  married 
life  in  prison.  She  appealed,  and  was  acquitted  on  the 
around  that  her  act  was  prompted  solely  by  female 
vanity. 

§  1212.  A  Matrimonial  Idiot — An  Unwarranted  Warrant. 

It  is  newspaper  truth  that  upon  trial  of  a  man  in 
Illinois  for  horse-stealing,  his  counsel  pleaded  “matri¬ 
monial  insanity,”  and  was  allowed  to'  prove  that  he  was 
living  with  his  sixth  wife,  and  that  they  were-  all  notori¬ 
ous  Xantippes.  Judge  W - ended  his  charge  to  the 

jury  thus  :  “  This  court  has  had  a  certain  amount  of 
matrimonial  experience  with  one  female,  and  such  ex¬ 
perience  has  not  been  altogether  of  a  satisfactory  cliai- 
acter.  But  here  is  a  man  who  has  been  so  blind,  imbe¬ 
cile  and  idiotic  as  to  marry  in  ten  years  six  horrible 
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scolds  and  shrews.  I  charge  you  to  bring  in  a  verdict  of 
acquittal.” 

In  an  Illinois  casein  1873, 1  one’s  conviction  of  murder 
was  reversed  by  a  majority  of  the  court.  To  resist  arrest, 
he  had  killed  a  police-officer.  The  warrant  having  been 
signed  in  blank  by  the  magistrate,  and  the  statement  of 
the  offense  filled  in  at  the  station,  he  was  only  resisting 
an  illegal  arrest. 

§  1213.  Somnambulists’  Acquittals — Tirrell. 

In  1845,  in  a  house  of  ill-fame  in  Boston,  Mrs.  Maria 
Bickford  was  found  dead,  her  throat  cut  to  the  bone,  a 
bloody  razor  near  her  body,  and  her  room  on  fire.  A 
woman  in  the  next  house  was  awakened  that  Monday 
morning  by  a  screech  as  from  a  grown  child,  and  on 
listening  heard  the  voice  of  a  woman,  then  a  strangling 
noise,  afterwards  a  fall,  then  a  louder  noise.  Albert  J. 
Tirrell  (indifferently  spelled  “  Tyrrell  ”),  the  paramour  of 
the  deceased,  was  known  to  have  been  with  her  the  Sun¬ 
day  night  before,  when  the  doors  were  locked.  In  her 
room  were  found  his  cravat,  stockings  and  cane.  Very 
early  that  Monday  morning,  he  called  at  a  livery  stable 
in  Bowdoin  Square  near  by,  and  asked  for  a  vehicle  and 
driver,  saying  :  “I  have  got  into  trouble  ;  somebody  lias 
come  into  my  room  and  tried  to  murder  me.”  A  few 
months  afterwards  he  was  arrested  in  New  Orleans.  On 
his  trial,  he  was  defended  by  Rufus  Choate,  who  adduced 
evidence  that  from  his  youth,  Tirrell  had  been  subject  to 
somnambulism,  and  while  in  that  state  would  utter  a 
strange  screech  ;  also  that  he  once  pulled  from  bed  a 
companion  with  whom  he  was  sleeping,  stood  over  him, 
and  cried  out :  “  Start  that  leader,  or  I’ll  cut  his  throat  !  ” 
In  addressing  the  jury,  Choate  read  the  following  from 
Hervey’s  “  Meditations,”  when  Hervey  was  showing  that 
Providence  preserves  us  in  the  hours  of  slumber  from 
“perils  from  the  irregular  workings  of  our  own 
thoughts”  :  “Two  persons  who  had  been  hunting  to- 


1  Rafferty  v.  People,  69  Ill.  111. 
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getlier  in  the  day  slept  together  the  following  night. 
One  of  them  was  renewing  his  pursuit  in  his  dream,  and 
having  run  the  circle  of  the  chase,  came  at  last  to  the 
fall  of  the  stag.  Upon  this  he  cries  out  with  determined 
ardor,  ‘  I'll  kill  him  !  I’ll  kill  him,  ’  and  immediately 
feels  for  the  knife  which  he  carried  in  his  pocket.  Iiis 
companion  happening  to  he  awake,  and  observing  what 
passed,  leaped  from  the  bed.  Being  secure  from  danger 
and  the  moon  shining  bright  into  the  room,  he  stood  to 
view  the  event,  when,  to  his  inexpressible  surprise,  the 
infatuated  sportsman  gave  several  deadly  stabs  in  the 
very  place  where,  a  moment  before,  the  throat  and  the 
life  of  his  friend  lay.”  Tirrell  was  acquitted.1  Compare 
also  the  peculiar  case  of  the  young  carpenter  in  New 
York  City,  mentioned  by  Dr.  M.  A.  Starr  in  his  article, 
“  Some  Curiosities  of  Thinking.”2 

One  shooting  another  who  roughly  awakens  him  may 
show  somnambulistic  habits  from  early  life.3 

§  1214.  Curia- Ad v.-Vult  Salvation. 

In  a  trial  of  a  young  man  in  New  Jersey  on  the 
charge  of  killing  a  man  in  a  quarrel  by  a  knife-wound 
in  the  stomach,  as  the  judge  began  to  deliver  his  charge, 
a  juror  was  taken  ill,  and  the  delivery  was  deferred 
until  next  morning.  The  judge,  after  the  adjournment, 
added  to  his  memoranda  a  point  that  had  been  overlooked, 
namely,  as  to  the  bearing  of  the  fact  of  a  scratch  on  the 
forehead  of  the  murdered  man.  In  the  quarrel,  the 
prisoner  had  struck  him  a  blow  in  the  face  and  knocked  his 
hat  off.  The  judge  now  called  it  to  the  jury’s  attention 
that  possibly  he  was  whittling  when  the  quarrel  began, 
and  this  would  show  less  deliberation  than  if  he  had  pur¬ 
posely  taken  his  knife  out  of  his  pocket  to  do  the  killing  ; 
if  he  had  been  carrying  murder  in  his  heart,  he  would 
have  done  the  stabbing  when  he  gave  instead  that  blow 
in  the  face.  (At  that  time  in  New  Jersey,  the  accused 

1  Compare  Parson  Quist’s  Case,  ante,  §  1108. 

2  Pop.  Sci.  Monthly  (April,  1895),  Vol.  46,  p.  721. 

a  Fain  v.  Com’th  (1879),  78  Ky.  183. 


58 


914 


LEADING  IN  LAW,  ETC. 


Chap.  NVIII. 


could  not  testify  in  his  own  behalf.)  The  jury  brought 
in  a  verdict  of  murder  in  the  second  degree.  After  the 
prisoner  had  been  sentenced  to  imprisonment,  he  con¬ 
fessed  to  his  counsel  (what  he  had  theretofore  denied) 
that  he  did  the  stabbing  ;  hut  that  it  was  brought  on  ex¬ 
actly  according  to  the  judge’s  hypothesis.1 

(20)  §  1215.  Escaping  Prosecution— Lynch  Law. 

In  a  booming  young  town  in  New  Mexico,  a  mob  ac¬ 
cused  a  Mexican  named  Juan  Labata  of  murder,  and 
lynched  him  ;  a  deacon  who  was  also  chairman  of  the 
school  committee  taking  the  lead.  On  the  next  day,  it 
was  found  that  Juan  was  innocent.  Something  had  to 
he  done  to  save  the  deacon’s  reputation  in  the  community. 
He  called  a  meeting,  was  elected  to  the  chair,  and  he 
presented  the  following  resolutions  : — 

“Whereas,  it  has  pleased  Almighty  God  to  remove 
from  our  midst  our  late  beloved  brother,  Juan  Labata  ; 
and  whereas  we  poor  weaklings  cannot  understand  His 
mysterious  movings,  hut  meekly  bow  to  His  will ;  and 
whereas  we  regret  that  the  said  Providence  did  not  dis¬ 
close  the  truth  of  this  affair  a  little  sooner,  and  thus  save 
unnecessary  pain  and  trouble  ;  and  whereas  it  cannot  be 
helped  now  :  Therefore,  be  it  resolved  by  the  citizens  of 

R - in  mass  meeting  assembled,  that  our  sympathy  and 

condolence  be  and  is  hereby  extended  to  the  stricken 
widow  of  the  departed  J  uan,  and  that  we  erect  a  suitable 
but  not  costly  headstone  over  the  resting-place  of  our 
former  fellow-citizen,  with  appropriate  inscription  there¬ 
on  ;  and  be  it  further  resolved,  that  a  copy  of  these  resolu¬ 
tions  be  properly  engrossed  by  our  worthy  chairman, — 
for  which  he  is  to  receive  the  sum  of  two  dollars  to  be 
paid  out  of  the  headstone  fund, — and  presented  to  the 
grief-bowed  widow.”  The  resolutions  were  carried  with 
a  “  whoop,”  and  the  deacon  continued  a  standing  pillar. 
The  effort  to  throw  the  responsibility  upon  ‘  ‘  said  Provi¬ 
dence”  reminds  of  Col. “  Bob”  Ingersoll’s  aphorism: 
“  An  honest  God’s  the  noblest  work  of  man.” 


1  See  4  Gr.  Bag,  206. 
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It  seems  that  Lynch  law  was  originally  applied  to  the 
whipping  of  Tories.  The  tree  to  which  they  were  tied, 
at  Avoca,  near  Lynchburg,  Va.,  the  residence  of  Col. 
Charles  Lynch,  was  standing  in  1893. 1 


(21)  §1216.  Escaping  Penalty— Tweed— O’Neil— Pardon. 

After  one’s  expedients  to  escape  prosecution  and  con¬ 
viction  have  all  been  baffled,  there  may  yet  remain  scope 
for  play  of  wits  upon  the  penalty.  Successful  or  not, 
the  effort  always  has  the  exciting  interest  of  “life 
lottery.”  “  Boss  ”  Tweed  in  1875  was  temporarily  lucky. 
He  was  found  guilty  on  twelve  counts,  and  received 
sentence  on  each.  But  the  N.  Y.  Court  of  Appeals  held 
that  the  power  of  the  court  was  exhausted  by  one  sen¬ 
tence,  and  the  others  were  coram  non  judice  and  void.2 
Otherwise  held,  in  one  of  the  Tichborne  cases,  as  to  pei- 
jury  in  two  different  tribunals.3 

Quite  otherwise  was  the  luck  of  a  Whitehall  (N.Y.) 
violator  of  Green  Mountain  law.  In  a  Federal  court 
case  from  Vermont  in  1892, 4  it  appeared  that  O’Neil 
had  been  complained  of  before  a  justice  of  the  peace  for 
unlawfully  selling  liquor  at  Rutland,  Yt.,  in  1882,  and 
under  the  statute  on  appeal  to  the  County  Court  was 
fined  $20  for  each  of  the  307  offenses  as  of  a  second 
conviction,  aggregating  $6,140,  and  costs  $498.  He 
appealed  to  the  State  Supreme  Court,  which,  in  1885, 
decided  there  was  no  error,  and  that  the  statute  allowing 
seizure  from  the  express  company  did  not  contravene 
the  interstate  commerce  law.5  His  writ  of  error  to  the 
Federal  Supreme  Court  was  dismissed  for  that  the  record 

presented  no  Federal  question. 

In  an  Iowa  habeas  corpus  case  in  1878,  it  was  held 
that  the  executive  may  annex  conditions  to  a  pardon, 


1  See  an  article  from  the  Philadelphia  Times,  4  Gr.  Bag,  561. 

2  People  v.  Liscomb,  60  N.  Y.  559. 

a  Regina  v.  Castro,  L.  R.,  9  Q.  B.  350.  Compare  Exp.  Lange,  IS 
Wall  163  ;  Williams  v.  State,  18  Ohio  St.  46. 

4  O’Neil  v.  Vermont,  144  U.  S.  823.  6  58  Vt.  140. 
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as  to  temperance,  supporting-  family,  etc.,  and  on  their 
breach,  revoke  and  recommit.1 

A  full,  unconditional  pardon  delivered  is  irrevocable  ; 
on  habeas  corpus,  it  cannot  be  impeached  by  showing 
that  a  physician’s  certificate  was  obtained  fraudulently.2 

§  1217.  Sentencing— Justice  “  Oftfold  Blindfold.” 

Chambers’  Journal  tells  that  a  Lincolnshire  justice  of 
the  peace  was  brought  to  London  and  held  to  answer 
for  saying  that  a  man  and  his  wife  are  but  one  person, 
and  so  ought  to  pay  but  twelve  pence  for  both  to  the 
Poll  Bill.  Also  that  James  I.  ordered  two  Londoners  to 
be  whipped  from  Aldgate  to  Temple  Bar  for  speaking 
disparagingly  of  Spain’s  unpopular  representative,  Gon- 
demar.  Also  that  Recorder  Fleetwood  sent  a  vivacious 
individual  to  jail  for  expressing  his  judgment  of  a  meal 
of  bread  and  cheese  by  saying  he  had  supped  as  well  as 
any  Lord  Mayor.  Also  that  an  Indiana  man  returning 
home  from  a  journey  found  his  house  empty  ;  his  wife 
having  raffled  off  all  the  furniture  and  absconded  with 
the  proceeds.  Before  he  fully  comprehended  the  situa¬ 
tion,  he  found  himself  arrested  by  the  sheriff  for  per¬ 
mitting  gambling  on  the  premises. 

In  a  Kentucky  case  in  1886, 3  a  fine  of  one  cent  and 
imprisonment  for  three  years,  for  the  assault  by  John 
T.  Cornelison  on  Judge  Richard  Reid  with  intent  to  kill, 
was  held  not  to  be  excessive. 

It  seems  that  a  sentence  may,  before  the  close  of  the 
term,  be  reconsidered,  and  a  severer  one  imposed.1  In 
Ohio  in  1877,  the  Governor  commuted  the  sentence  of  a 
lunatic  from  hanging  to  imprisonment  without  her  con¬ 
sent,  she  refusing  consent  even  when  restored  to  reason.5 6 

1  Arthur  v.  Craig,  48  Iowa,  264. 

2  Knapp  v.  Thomas  (1888),  39  Ohio,  377. 

3  Cornelison  v.  Com’th,  84  Ky.  583. 

•  4  Com’th  v.  Brown  (1877),  12  Phila.  600  ;  Com’th  v.  Mavloy  (1869) 

57  Pa.  291.  ' 

6  Re  Victor,  31  Ohio,  206. 
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(22)  §  1218.  Escaping  from  Custody— Stuart— Davis— Riley 
—Jailor’s  “Permission.” 

The  crime  of  escaping  from  prison  has  already  been 
partially  considered.1 2  A  somewhat  casuistical  question 
is  suggested  by  an  Illinois  decision  in  1876,  as  to  a 
prisoner’s  proper  remedy  to  escape  ruin  of  his  health.3 * 
In  a  Nevada  case  in  I860,3  it  was  held  that,  in  absence 
of  proof  that  the  escaped  prisoner  ever  complained  of 
the  condition  of  the  jail,  he  should  not  be  allowed  to 
show  that  it  was  unhealthy  by  reason  of  filth  and 
vermin. 

In  a  Connecticut  case  in  1843, 1  a  majority  of  the 
court  held  that  one  was  guilty  of  a  criminal  escape,  who, 
for  breach  of  the  peace,  had  been  sentenced  to  jail  for  sixty 
days  and  until  he  should  pay  the  costs  $62  and  was  by 
the  jailor  allowed,  after  that  time  expired,  to  do  farm- 
work  on  the  premises,  but  quit  the  State. 

In  a  Massachusetts  suit  in  1813, 5 6  upon  a  body-execu¬ 
tion  prisoner's  bond,  it  appeared  that  the  jail  of  Lincoln 
County  (now  in  Maine)  was  surrounded  by  a  picket  fence 
twelve  feet  high  with  iron  spikes  on  the  top.  Held,  that 
his  visiting  the  yard  in  the  night-time  with  the  jailor’s 
permission  was  an  escape. 

In  a  Rhode  Island  Federal  court  case  in  1822,  it  was 
held  that  a  sheriff  is  accountable  as  for  an  escape,  if  on 
an  execution  against  a  jailor,  he  commit  him  to  his  own 
jail  without  appointing  a  new  keeper,  or  taking  away 
the  keys  ;  although  he  remains  therein. .  It  has  been 
facetiously  remarked  that  under  this  decision,  St.  Paul 
answering  the  jailor,  “We  are  all  here,”  would  be  liable 

for  an  escape. 

1  gee  rhymed  report  of  a  Kansas  case,  etc.,  ante,  §  768. 

2  Stuart  v.  La  Salle  Cy.  Sup.,  83  Ill.  341.  And  see  an  article  on  es¬ 
cape  in  the  Kentucky  Law  Reporter  in  1880,  quoted  in  23  Alb.  L.  J.  5, 
and  editorial  note  thereon,  Id.  1. 

3  State  v.  Davis,  14  Nev.  439. 

i  Riley  v.  State,  16  Conn.  47. 

5  M’Lellan  v.  Dalton,  10  Mass.  190. 

6  Steere  v.  Field,  2  Mason,  486. 
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§  1219.  Escape  Time  is  Lost  Time— Appeal— Chloroforming 
Guard  Murder. 

A  recaptured  convict  cannot  be  credited  with  the 
time  he  was  at  large.1 2 *  In  a  case  from  Washington 
Territory  in  1876, 2  it  was  held  that  an  escaped  con¬ 
vict  is  not  entitled  to  a  writ  of  error  until  he  returns 
within  the  jurisdiction.  So  also  in  a  California  case  in 
1880, 3  it  was  held  that,  while  at  large,  he  could  not  pros¬ 
ecute  an  appeal  from  the  conviction. 

In  Iowa,  a  prisoner  who,  to  escape,  administers  chlo¬ 
roform  to  a  guard,  causing  death,  is  guilty  of  murder  in 
the  first  degree.4 

(23)  §  1220.  Venue. 

As  to  the  venue  in  the  earlier  times,  it  was  held  that 
there  could  be  no  conviction  of  killing  unless  the  death 
and  the  wounding  occurred  in  the  same  county  ;  also 
that  to  make  a  co-principalsliip  in  a  crime,  there  must  be 
actual  presence  at  the  spot  of  its  commission.  Now, 
signals,  steam-engines,  telegraphs  and  telephones,  by 
dissolving  the  old  limitations  as  to  space,  have,  without 
legislation,  abrogated  this  law.  An  explosive  package 
sent  from  New  York  to  San  Francisco  makes  the  sender 
liable,  according  to  the  now  prevalent  opinion,  in  either 
jurisdiction. 

In  a  Nevada  case  in  1878, 5  it  appears  that  Hamilton, 
Laurie  and  Davis,  in  order  to  rob  the  treasure-box  of 
Wells,  Fargo  &  Co.,  arranged  that  Laurie,  by  a  fire  on 
the  top  of  a  mountain,  signal  the  departure  of  the  stage 
from  Eureka  ;  the  fire  being  visible  by  the  others  in 
Nye  County,  over  thirty  miles  distant.  He  gave  the 
concerted  signal,  they  attacked  the  stage,  Davis  was 
killed,  a  messenger  was  wounded,  and  Hamilton  was 
caught.  It  was  held  that  Laurie  was  not  only  an  acces- 

1  Re  Edwards  (1881),  43  N.  J.  L.  555 

2  Smith  v.  U.  S.,  94  U.  S.  97. 

8  People  v.  Redinger,  55  Cal.  290. 

4  State  v.  Wells  (1883),  61  Iowa,  629. 

6  State  v.  Hamilton  and  Laurie,  13  Nev.  386, 


Chap.  XVIII. 


CRIMINAL. 


919 


sory  before  the  fact,  but  also  a  principal  in  the  second 
degree.1 

In  a  Georgia  case  in  1893, 2  it  was  held  that  the 
actual  presence  of  the  assailed  party  within  the  jurisdic¬ 
tion  was  not  essential  to  a  conviction  for  an  assault.  So 
also  in  Massachusetts  in  1869. 3  In  a  North  Carolina  case 
in  1891, 4  it  appeared  that  Hall  and  Dockery,  standing 
in  North  Carolina,  shot  and  killed  Bryson  in  Tennessee. 
Held,  that  the  Tennessee  court  alone  had  jurisdiction. 
It  seems  that  after  this  decision  a  majority  of  the  court 
held  that  the  prisoners  could  not  be  extradited  to 
Tennessee  ;  being  constructively  in  Tennessee  at  the 
time  of  the  killing,  they  were  not  fugitives  in  North 
Carolina.5  Compare  an  Alabama  case  in  1883, 6 7  where 
Mohr,  who  had  never  been  in  Pennsylvania,  cheated  by 
false  pretenses  a  citizen  thereof.  In  an  Alabama  case  in 
1880, 7  it  was  held  that  one  who  shot  another  in  Alabama, 
whereof  he  died  in  Georgia  within  a  year  and  a  day, 
could  in  Alabama  be  indicted  and  convicted  of  the 
murder.8 

A  letter  containing  false  pretenses  passes  from  county 
to  county  in  the  same  way  as  does  an  electric  spark 
through  an  insulated  wire  ;  and  from  the  very  fact  of 
such  insulation,  the  author  of  the  latter,  in  the  eye  of 
the  present  law,  is  regarded  as  talking  face  to  face  with 
the  sendee,  and  is  subject  to  process  in  either  county.9 

1  See  Green  v.  State,  13  Mo.  382. 

2  Simpson  v.  State,  17  S.  E.  Rep.  984  ;  92  Ga.  41. 

3  Corn th  v.  Macloon,  101  Mass.  1. 

4  State  v.  Hall,  114  N.  Car.  909. 

s  40  Cent.  L.  J.  148  ;  7  Gr.  Bag,  201. 

6  Re  Mohr,  73  Ala.  503. 

7  Green  v.  State,  66  Ala.  40. 

3  See  United  States  v.  Guiteau  (1882),  1  Mackey,  498.  See  also  Colla¬ 
tion  in  24  Alb.  L.  J .  224. 

9  See  in  Am.  &  Eng.  Encyc.  of  Law,  the  writer’s  article  on  “  Venue,” 
as  to  extra-territorial  offenses. 
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§  1221.  Religion  Means  More  than  Theology. 

In  proceeding  to  note  some  remarkable  controversies 
originating  in  differences  of  theological  opinion,  and 
culminating  in  an  appeal  to  civil  arbitrament,  we  shall 
be  reminded  of  the  distinction  between  religion  and  mere 
theology,  and  of  the  lines  of  Pope  which  Judge  Story 
was  fond  of  quoting  : — 

“  For  modes  of  faith  let  graceless  zealots  fight, 

He  can’t  be  wrong  whose  life  is  in  the  right. 

In  Faith  and  Hope,  the  world  will  disagree, 

But  all  mankind’s  concern  is  Charity.” 

Also  of  the  French  aphorism  : — 

“  D’un  devot  souvent  au  chretien  veritable, 

La  distance  est  deux  plus  longue,  a  mon  avis. 

Que  du  pole  Antartique  au  detroit  de  Davis.” 

(The  distance  between  a  devotee  and  a  true  Christian  is 
often  twice  as  great  as  that  from  the  Southern  Pole  to 
Davis  Strait.) 

Also  of  the  definition  : — 

“  Agnostic  :  one  who  don’t  pretend 
To  things  impossible  to  be  kenned.” 

Sometimes,  perchance,  we  shall  be  reminded  of  Dr. 

Holmes’  Katy-did,  the  “testy  little  dogmatist,”  that  said 

“  an  undisputed  thing  ”  (or  one  too  frivolous  to  be  worth 

disputing)  ‘  ‘  in  such  a  solemn  way .  ”  And  we  shall  surely 

be  reminded  of  the  maxim  that  the  same  cause  is  argued 

upon  different  principles  before  ecclesiastical  and  secular 
920 
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judges.1  Occasionally  we  may  be  reminded  of  Abner 
Kneeland's  aphorism  :  “  He  who  cannot  reason  is  a  fool ; 
he  who  will  not  reason  is  a  bigot ;  he  who  dares  not 
reason  is  a  slave.”  And  finally,  when  we  shall  have  ob¬ 
served  the  deportment  of  some  trustees  of  church  prop¬ 
erty  and  that  of  certain  other  officials  extremely  punc¬ 
tilious  about  right  thinking,  we  shall  wonder  how  they 
could  have  been  so  regardless  of  right  dealing,  and  shall 
exclaim  with  a  recent  rhymester  : — 

“  Wanted  ;  deeds. 

Not  words  of  winning  note, 

Not  thoughts  from  life  remote, 

Not  fond  religious  airs, 

Not  sweetly  languid  prayers, 

Not  love  of  scent  and  creeds  : 

Wanted  :  deeds. 

“  Wanted  :  men. 

Not  systems  fit  and  wise, 

Not  faiths  with  rigid  eyes, 

Not  wealth  in  mountain  piles, 

Not  power  with  gracious  smiles. 

Not  even  the  potent  pen  : 

Wanted  :  men.” 

§  1222.  Politico-Ecclesiastical— “  Without  Due  Process.” 

The  trial  of  the  seven  bishops  in  the  fourth  year  of 
James  II.  (1688),  their  acquittal,  the  statement  as  to  the 
Prince  of  Orange,  etc.,  were  of  both  political  and  ecclesi¬ 
astical  importance.  Howell’s  report  covers  nearly  350 
pages.2 

In  the  United  States,  it  is  a  delicate  and  difficult  ques¬ 
tion  how  far  the  courts  may  interfere  in  matters  apper¬ 
taining  to  church  discipline.  The  abstract  fundamental 
principle  which  our  constitution  inherited  from  Magna 
Charta  seems  easy  enough,— that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process 

1  Eadem  causa  diverts  rationibus  coram  judicibus  ccclesiasticis  et 
secularibus  ventilatur. 

2  12  Howell,  St.  Tr.  183. 
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of  law.  Thus  a  statute  opposed  to  the  Mormon  “  faith  ” 
in  polygamy  has  been  declared  constitutional  in  a  well 
considered  opinion  of  Chief  Justice  Waite;1  and  this 
was  approved  in  a  case  concerning  escheat  of  property  of 
the  dissolved  Mormon  corporation.2 3  But  when  a  subor¬ 
dinate  clergyman  is  by  his  superior  ecclesiastic  deprived 
of  his  position,  living  and  reputation,  without  a  chance  to 
vindicate  himself  ,  it  is  not  so  easy  to  make  the  “  applica¬ 
tion  ;  ”  Captain  Cuttle  himself  may  be  puzzled,  and  want 
a  Bunzby  to  tell  what  the  word  “  property  ”  includes. 

§  1223.  Bishop  May  Remove  Pastor. 

In  a  case  in  Lycoming  County,  Pa.,  in  1872, 3  it  ap¬ 
peared  that  Bishop  O’Hara  undertook  peremptorily  to 
remove  Father  Stack  from  the  pastorate  of  the  Catholic 
Church  of  the  Annunciation  at  Williamsport.  O’Hara 
obtained  a  preliminary  injunction.  Judge  James  Gamble 
recognized  the  decrees  of  the  council  of  bishops  held  at 
Baltimore  in  1866  as  binding  on  the  Roman  Catholic 
Church  in  this  country.  According  thereto,  a  bishop 
may  at  discretion  assign  a  priest  to  any  particular  charge 
or  locality,  or  change  him  to  another.  But  the  court 
held  he  may  not  remove  him  without  a  hearing. 

Judge  Gamble,  after  adverting  to  the  constitutional 
principle  involved,  said  :  “  When  an  officer  of  an  institu¬ 
tion,  however  sacred  and  venerable,  and  however  much 
personal  respect  and  confidence  we  may  entertain  toward 
the  officer  himself,  claims  the  right  to  exercise  a  power 
so  adverse  to  this  universal  sentiment  of  natural  justice, 
he  must  stand  entrenched  by  a  charter  clear  and  con¬ 
clusive.  To  doubt  is  to  deny  the  power.”  The  Supreme 
Court  held  that  a  Catholic  bishop  may,  at  his  pleasure 
and  without  a  trial,  remove  a  pastor  within  his  diocese.4 

In  one  argumentation  of  the  case,5  counsel  in  support 

1  Reynolds  v.  U.  S.,  98  U.  S.  145. 

2  United  States  v.  Mormon  Church  (1893),  150  U.  S.  115. 

3  Stack  v.  O’Hara,  4  Leg.  Gaz.  2  ;  5  Id.  97. 

4  Stack  v.  O’Hara  (1881),  98  Pa.  213. 

5  O’Hara  v.  Stack  (1879),  90  Pa.  477. 
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of  averment  that  a  pastor’s  acquiescence  in  a  bishop’s 
illegal  act  does  not  legalize  it,  cited  an  English  case  in 
1864, 1 2  wherein  it  appeared  that  in  1853,  Queen  Victoria 
established  a  Metropolitan  and  two  suffragan  bishops  at 
the  Cape  of  Good  Hope,  and  Rev.  J.  W.  Colenso  was 
made  one  of  the  latter.  In  1862,  the  Metropolitan, 
Robert  Gray,  D.  D.,  suspended  Colenso  on  charges  of 
“having  promulgated  opinions  which  contravene  and 
subvert  the  Catholic  Faith  as  defined  and  expressed  in 
the  XXXIX.  Articles  of  Religion,”  etc.,  and  of  “having 
depraved  the  Book  of  Common  Prayer,”  etc.  The  Privy 
Council  held  that  the  suffragan’s  oath  of  canonical  obedi¬ 
ence  to  his  Metropolitan  conferred  no  authority  “so  to 
deprive,”  etc., — “  no  voluntary  or  consensual  jurisdic¬ 
tion.”  After  this  specimen  of  the  verbiage,  the  reader 
will  not  wonder  that  the  report  covers  over  forty  pages. 
If  every  bishop  that  believes  in  the  errancy  of  the  Pen¬ 
tateuch  were  to  be  excommunicated,  how  many  sound 
brains  would  remain  ? 

§  1224.  Scotch-American  Presbyterian  “  The-Chureh.” 

If  Juliet’s  query:  “What’s  in  a  name?”  had  been 
propounded  to  the  moonshine  ambition  of  “the  three 
tailors  of  Tooley  Street,”  they  would  have  replied  : 
“There’s  grandeur  in  it,”  as  they  headed  the  preamble  of 
the  trio’s  petition  to  Parliament:  “We  the  People  of 
England.”  It  is  at  least  a  badge  of  deep  intensity  of 
conviction,  when  two  or  three  well-meaning  members 
of  a  church  withdraw  and  style  themselves  the  church, 
and  declare  everybody  else  to  be  excommunicated.  A 
Philadelphia  case  in  1851 2  involved  the  history  of 
American  and  Scottish  Presbyterian  government  and 
secessions.  In  order  to  any  fair  understanding  of  the 
controversy,  the  main  allegations  of  both  the  bill  in 
equity  and  the  answer  must  be  considered. 

The  bill  set  forth  that  there  had  been  organized  in 
1754,  “The  Associate  Church  of  North  America,”  under 

1  Re  Colenso,  Ld.  Bp.  of  Natal,  3  Moore,  P.  C.  N.  S.  115. 

2  Skilton  v.  Webster,  Brightly  (N.  P.)  203. 
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superintendence  of  the  Associate  Synod  of  Scotland, 
which  synod  authorized  the  several  congregations  to 
constitute  “  The  Associate  Presbytery  of  Pennsylvania.” 
In  1801  was  formed  “The  Associate  Synod  of  North 
America,”  to  which  all  the  presbyteries  owe  obedience. 
Subordination  to  the  Synod  of  Scotland  was  abolished  in 
1817.  Each  congregation  is  governed  by  a  session 
consisting  of  its  minister  and  ruling  elders  ;  but  only  the 
presbytery  consisting  of  the  ministers  and  one  ruling 
elder  from  each  church  of  the  district  can  install  or 
remove  a  minister.  At  Pequa,  in  1784,  was  set  forth 
“  The  Declaration  and  Testimony  of  the  Associate  Church 
of  North  America,”  requiring  every  member  to  adhere 
to  the  Westminister  Confession  of  Faith,  and  every 
officer  to  avoid  every  “divisive  course,”  and  every 
minister  to  submit  to  the  Presbytery.  In  1845,  a  pres¬ 
bytery  convened  at  Carlisle  found  in  due  form  a  libel 
against  Eev.  Chauncey  Webster,  pastor  of  a  Phila¬ 
delphia  congregation,  for  “divisive  courses,  contempt  of 
authority,  and  falsehood  ;”  and  summoned  him  to  appear 
at  the  session-room  of  his  church,  on  Walnut  Street, 
Nov.  12tli,  and  answer.  But  on  Nov.  11th,  he  with  the 
other  defendants  met  therein,  constituted  themselves  an 
Associate  Presbytery  of  Philadelphia,  and  excluded  there¬ 
from  the  “  The  ”  one.  Thereupon  the  “  The  ”  suspended 
him  “  from  the  exercise  of  his  ministry,  and  from  the 
communion  of  said  church,  until  he  give  evidence  of 
repentance.”  A  repeated  citation  to  appear  before  the 
bar  of  the  “The  ”  and  answer  was  wholly  disregarded  by 
him.  He  was  by  the  “  The  ”  canonically  adjudged  guilty 
of  divisi’v  e  courses,  and  also  of  a  heap  of  cfevicive  con¬ 
duct.  He  didn’t  “feel  the  halter  draw;”  he  preached 
right  along  as  though  he  were  not  excommunicated.  In 
vain  did  the  complainant  Skilton  and  other  members  try 
to  get  a  “sound”  clergyman  into  the  pulpit.  Presum¬ 
ably  there  was  no  room  therein  for  more  sound  without 
discord. 

The  answer  averred  that  the  complainants  were  not 
members  of  the  Associate  Congregation  in  the  city  of 


Chap.  XIX.  ECCLESIASTICAL,  EDUCATIONAL,  ETC. 


925 


Philadelphia  ;  that  the  Associate  Church  was  originally 
constituted  in  Scotland,  in  1733,  by  four  seceding 
ministers,  and  in  1735,  issued  its  “judicial  testimony, ” 
that  whenever  the  majority  depart  from  the  established 
standard,  either  in  doctrine  or  administration,  or  deny 
the  liberty  of  bearing  open  testimony  against  prevailing 
errors,  it  is  the  duty  of  the  minority  to  secede,  and  by  so 
doing  the  seceders  become  the  true  church.”  In  1747, 
the  Associate  Synod  became  divided  upon  the  burgess- 
oath  ;  and  in  1754,  the  Associate  Presbytery  of  Pennsyl¬ 
vania  was  constituted,  in  subordination  to  the  anti¬ 
burgher  or  Associate  Synod  of  Scotland  ;  which  sub¬ 
ordination  was  by  the  Scottish  synod,  in  1788,  defined  as 
no  more  than  a  spiritual  union.  In  1782,  the  majority 
of  the  Associate  Presbytery  of  Pennsylvania  attempted 
to  unite  with  “The  Reformed  Presbytery.”  The  minor¬ 
ity,  consisting  of  two  members,  Marshall  and  Clarkson, 
withdrew,  and  organized  themselves  as  the  Associate 
Presbytery  of  Pennsylvania.  Marshall  and  his  adherents 
had  formed  the  Associate  Congregation  of  Philadelphia ; 
but  in  a  legal  contest  over  the  church  in  Spruce  Street, 
were  defeated.  But  they  had  their  “say”;  for  their 
“appeal”  was  sustained  by  the  Associate  Synod,  which 
sent  over  ministers,  and  with  them  held  the  Pequa 
council  in  1784.  In  1804,  the  Scottish  Associate  Synod 
“  enacted  a  new  testimony  as  a  term  of  communion  ”  ; 
whereupon,  in  1806,  four  ministers  seceded,  and  formed 
“  The  Constitutional  Associate  Presbytery,”  and  the 
General  Synod  excommunicated  them.  In  1821,  the 
General  Synod  formed  a  union  with  the  burgher  or 
Associate  Synod,  as  “The  United  Secession  Church.” 
Nine  ministers  protested  and  formed  the  “Associate 
Synod.”  This  Scottish  body,  in  1827,  united  with  the 
Associate  Synod  of  North  America,  forming  “  The  As¬ 
sociate  Synod  of  Original  Seceders.” 

In  1845,  at  Xenia,  Ohio,  against  the  remonstrances 
of  the  Associate  Congregation  in  Philadelphia,  the  As¬ 
sociate  Synod  of  North  America,  sent  down  to  the 
presbyteries,  for  adoption,  a  basis  of  union  with  the 
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Associate  Reformed  Synod,  which  abandoned  the  Pequa- 
Westminster  doctrine.  The  remonstrants  claiming  this 
to  he  no  longer  the  supreme  judicatory,  united  with 
others  to  form  the  “  The  Associate  Presbytery  of  Phila¬ 
delphia,”  wherewith  Webster  is  in  good  standing  and 
full  communion.  The  answer  also  averred  that  the 
libel  at  Carlisle  was  adopted  not  by  a  presbytery  but  by 
a  faction,  concerned  at  his  published  criticisms  of  the 
conduct  of  the  synod  in  1844. 

Judge  Rogers  granted  the  prayer  of  the  bill  for 
account,  discovery  and  surrender,  and  enjoined  the 
respondents  against  excluding,  etc.,  and  Webster  against 
preaching,  etc.  The  court  held  :  firstly,  that  the  decisions 
of  ecclesiastical  tribunals,  in  all  cases  on  doctrine,  order 
and  discipline,  are  conclusive  in  the  common-law  courts  ; 
secondly,  that  when  it  appears  that  property  is  dedicated 
to  support  peculiar  tenets,  but  not  to  support  such  tenets 
in  connection  with  a  particular  church  government,  then 
it  is  not  subject  to  any  ecclesiastical  power  which  upholds 
those  tenets  ;  thirdly,  that  where  property  is  dedicated  to 
support  peculiar  tenets,  prima  facie,  it  is  subject  to  the 
jurisdiction  of  the  ecclesiastical  courts  ;  and  if  the  parties 
wish  exemption  from  their  jurisdiction,  it  is  necessary  for 
them  to  show  clearly  that  such  was  the  intention  of  the 
founders  of  the  church  ;  particularly  as  applied  to  a 
presbyterian  church  ;  and  fourthly,  that  in  case  of  seces¬ 
sion,  the  minority  of  the  church  are  not  entitled  to  any 
portion  of  the  property,  although  they  maybe  numerically 
the  majority  of  a  particular  congregation,  and  remain 
in  possession.  The  report  covers  fifty  pages — inclusive 
of  a  foot-note  distinguishing  the  case 1  of  a  charter  to 
trustees  of  a  Methodist  church.  - 

§  1225.  Secular  Court  Quits  Quarrel. 

In  the  Walnut  Street  (Louisville,  Ky.)  Presbyterian 
Church  case  in  1871, 2 — the  case  wherein  Judge  Miller 
enunciated  the  aphorism  :  “The  Law  knows  no  heresy,” 
it  was  held  that  where  the  right  of  property  in  the 
1  Com’th  V.  Cornish,  13  Pa.  288.  2  Watson  v.  Jones,  13  Wall.  679. 
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civil  court  is  dependent  oil  the  question  of  doctrine,  dis¬ 
cipline,  ecclesiastical  law  or  custom,  and  that  has  been 
decided  by  the  highest  tribunal  within  the  organization 
to  which  it  has  been  carried,  the  civil  court  will  accept 
that  decision  as  conclusive.  This,  however,  was  dis¬ 
tinguished  in  the  United  Brethren  case,  in  a  Federal 
court  in  Ohio,  in  1893, 1  where  it  was  held  that  a  general 
conference  decision  that  a  certain  constitutional  amend¬ 
ment  was  “impracticable,”  was  nugatory  and  void. 

Compare  a  complicated  Vermont  case  in  1846, 2  in¬ 
volving  the  Presbyterian  polity  in  determining  what 
“minister”  of  one  of  the  Ryegate  societies  was  the 
beneficiary  under  the  Nelson  will.  In  a  foot-note,  re¬ 
porter  Washburn  gives  the  prescribed  questions  to  ordi¬ 
nation  candidates.  A  clause  in  the  sixth  savors  of  the 
church  militant  style  :  “  Do  you  promise  that  you  will 
endeavor  to  maintain  the  spiritual  amity  and  peace  of  this 
church,  carefully  avoiding  every  divisive  course,  neither 
yielding  to  those  who  have  made  defection  from  the 
truth,  nor  giving  yourself  up  to  a  detestable  neutrality 
and  indifference  in  the  cause  of  God  ;  hut  you  will  con¬ 
tinue  steadfast  in  the  profession  of  reformation  prin¬ 
ciples  maintained  by  .  .  .  the  Associate  Synod  of  Scot¬ 
land  .  .  .  ?  ”  This  reminds  of  Scotty  Briggs’s  description 
of  Buck  Fansliaw  in  Mark  Twain’s  “  Roughing  It  ”  :  he 
“  would  have  peace,”— even  if  he  had  to  lick  the  whole 
crowd  to  make  ’em  behave.  The  seventh  question  :  “  Are 
vou  conscious  that  you  have  used  no  undue  means  in 
procuring  your  call  to  the  office  of  the  holy  ministry  ?  ” 
“  walks  in  with  a  search  warrant.”  If  a  straight  answer 
to  this  question  were  a  prerequisite  to  getting  into  Con¬ 
gress,  one  queries  as  to  the  percentage  of  the  elect  that 
would  answer  with  George  Freddy  :  “  Nothing  tmdue,— 
the  methods  were  due  to  my  peculiar  constitution.” 

§  1226.  Vote  Meant  Life  Salary— President  Allen. 

In  a  Connecticut  case  in  1824, 3  it  appeared  that  in 

1  Brundage  v.  Deardorf,  55  Fed.  Rep.  839. 

2  Smith  v.  Nelson,  18  Vt.  511. 

3  Whitney  v.  First  Eccl.  Soc.  in  Brooklyn,  5  Conn.  405. 
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1755,  the  defendant  society  voted  to  call  the  plaintiff  to 
settle  with  them,  in  the  work  of  the  gospel  ministry,  and 
pay  him  £65  annually  and  £300  as  a  settlement ;  and 
that  in  1756  he  was  ordained  as  such  pastor.  It  was 
held,  firstly,  that  he  thus  became  invested  with  the  office 
for  life,  and  it  was  not  determinable  at  will  of  either 
party  ;  secondly,  that  it  was  not  within  the  province  of 
a  court  of  secular  law  to  determine  what  acts  or  omis¬ 
sions  of  the  incumbent  would  create  a  forfeiture  of  the 
pastoral  office  ;  thirdly,  that  their  having  requested  of 
him  in  1821  to  ask  of  them  a  dismission  was  a  recogni¬ 
tion  of  him  as  their  minister,  and  a  waiver  of  all  claims 
of  forfeiture  for  previous  acts  or  omissions ;  and 
fourthly,  that  his  non-performance  of  pastoral  duty, 
enforced  by  their  committee  thereto  appointed  and  in¬ 
structed,  shutting  him  out  of  the  meeting-house,  when 
he  attempted  to  enter  to  administer  the  sacrament,  did 
not  preclude  him  from  recovery  of  salary. 

This  reminds  of  the  salary  case  of  President  Allen 
against  the  Bowdoin  College  treasurer,  in  1833,1 
wherein  Judge  Story  held  that  where  a  person  holds  an 
office  during  good  behavior  with  a  fixed  salary  and  cer¬ 
tain  fees  annexed  thereto,  the  tenure  of  the  office  cannot 
be  altered  without  impairing  the  obligation  of  a  con¬ 
tract.  Hence  the  Maine  act  of  1831  removing  President 
Allen  was  unconstitutional. 

§  1227.  Lutheran  Means  Augsburgh. 

In  a  New  York  case  in  lSil,2  the  report  of  which 
covers  nearly  130  pages,  there  is  an  historical  review  and 
comparison  of  the  Augsburgh  Confession,  the  Franckean 
Declaration  and  the  Dort  Five  Points,  etc.,  as  to 
11  Trinity,”  “  Original  Sin,”  etc.  The  St.  John’s  was  at 
Durlach  in  Sharon.  Kniskern  and  Angle,  the  two  com¬ 
plainants,  were  members  of  the  St.  Peter’s,  or  New 
Rhinebeck  Lutheran  Church.  Prior  to  1S00,  with  other 

1  Allen  v.  M’Kean,  1  Sumner  (U.  S.),  278. 

2  Kniskern  v.  Lutheran  Churches  of  St.John’s  and  St.  Peter’s,  1 
Sandf.  Ch.  439. 


Chap.  XIX.  ECCLESIASTICAL,  EDUCATIONAL,  ETC.  929 

donations  a  house  of  worship  was  erected  by  each  church, 
and  other  temporalities  wrere  acquired.  Each  church 
became  incorporated  under  the  general  statute.  At  the 
time  of  the  endowments  in  controversy,  their  standard 
of  faith  and  doctrine  was  the  Augsburgh  Confession, 
In  1830,  they  became  a  paid  of  the  Hartwick  Synod  of 
the  Evangelical  Lutheran  Church.  In  1837,  the  trustees 
of  the  two  churches,  in  connection  with  the  pastor  and 
the  church  councils,  dissolved  their  connection  with  the 
Hartwick  Synod,  and  united  with  other  churches  in 
forming  a  new  synod,  which  adopted  a  declaration  of 
faith,  essentially  variant  in  three  principal  and  cardinal 
doctrines  from  the  Augsburgh  Confession.  It  was  held 
that  these  proceedings  of  the  trustees  were  a  perversion 
of  their  trust,  and  an  unlawful  diversion  of  the  church 
property  ;  and  they  were  decreed  to  account  for  the  rents 
and  income. 

§  1228.  None  so  Dief  as  who  won’t  Hear  Dutch  Reform. 

In  a  New  York  case  in  1822, 1  it  appeared  that  Dief,  the 
appellant  (defendant  below),  had  subscribed  to  pay  to 
the  plaintiff  trustees,  etc.,  annually  $1.50  and  a  load  of 
wood  “  for  the  support  of  the  ministry  of  the  said  church 
as  long  as  the  Rev.  John  I.  Wack  is  and  remains  our 
regular  preacher.”  The  Montgomery  County  Classis, 
an  ecclesiastical  tribunal  of  the  Reformed  Dutch  Church, 
deposed  Mr.  Wack  for  alleged  drunkenness  and  profanity. 
In  1816,  on  appeal  to  the  synod,  this  decision  was  re¬ 
versed  for  irregularity  of  procedure,  with  recommenda¬ 
tion  that  the  charges  be  investigated  by  the  consistories 
of  Stone- Arabia,  Fort  Plain  and  Westerlo. 

In  1817,  the  Classis  reinstated  Mr.  Wack;  but  a  few 
days  afterwards  resolved  that  he  still  be  considered  as 
deposed.  He  kept  on  as  pastor  preaching  until  1820, 
when,  at  a  meeting  of  the  Classis  with  the  consistories 
of  Stone- Arabia  and  Fort  Plain,  at  which  he  did  not 
appear,  it  was  “resolved,  that  finding  no  reason  why 

1  Dieffendorf  v.  Trs.  of  Ref.  Calv.  Church  of  Canajoharie,  20 

Johns.  12. 
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the  deposition  of  said  Wack  should  be  annulled,  it  shall 
be  continued.” 

Dief  had  refused  to  pay  his  subscription,  and  at  the 
trial  before  the  justice  of  the  peace  offered  evidence  of 
Mr.  Wack’s  immorality,  which  was  excluded.  The  jury 
found  against  Dief  a  verdict  of  $8.50.  The  judgment 
thereon  was  sustained  by  the  Supreme  Court.  Next 
time,  he  will  perhaps  deem  it  wiser  to  pay  the  $1.50  and 
a  “  load  ” — a  small  pony-load. 

§  1229.  Theological  and.  Stipulogieal— “  Inebriety  and  In¬ 
toxication.” 

A  New  York  pastoral-salary  suit  in  1826  1  was  upon 
no  mere  unstately,  ungodly  document, — was  not.  e.  g., 
upon  this  :  ‘ £  Come,  Brad,  and  serve  us  as  minister.  Do 
the  job  in  a  workmanlike  manner.  Pick  your  own  text. 
Stick  to  the  Dordrecht  and  the  Heidelburgh,  even  if  you 
flounder  out  of  physics.  Revel  in  metaphysics.  But 
trim  your  sails  carefully  in  strange  ivaters.  Outside  of 
theological  dogmas,  plant  your  feet  on  hard-pan,  tell  the 
truth  and  shame  the  devil.  Hit  sin.  But  don’t  pound 
“the  pulpit  ”  too  hard.  Involve  your  sermon-sentences; 
eschew  this  ’ere  chopped-hay  style.  Cry  aloud  and  spare 
not  other  people’s  doxy  than  our  own.  Take  your  doxy 
orthos,  and  still  keep  sober.  Tribulate  with  them  that 
do  tribulate.  Adapt  yourself  to  old  women.  When 
among  the  girruls,  you  may  garrul,  but  don’t  gambol  or 
frivol.  We’ll  attend  to  your  livelihood,  and  a’  that,  and 
a’  that.  We’ll  give  you  $1,500  a  year,  Uncle  Sam’s  cur¬ 
rency  ;  when  you  are  married  we’ll  add  $250  a  year. 
Do  your  level  best,  and  we’ll  obey  you — so  far  as 

we  find  it  proper.  Betvare  how  you  take  a  ‘smile.’ 
Selah  !  ” 

Nay,  verily.  Destitution  of  verbiage  had  been  pro¬ 
vided  against.  An  iron-clad  form  had  been  prescribed. 
The  instrument  sued  on  was  as  follows:  “To  the 

Reverend  John  Melancton  Bradford,  etc.  Whereas  the 

Reformed  Protestant  Dutch  Church  in  the  city  of  Albany 

1  Ref.  Prot.  Dutch  Church  of  Albany  v.  Bradford,  8  Cowen,  457. 
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is  at  present  destitute  of  tlie  stated  preaching  of  the 
Word,  and  the  regular  administration  of  the  ordinances, 
and  is  desirous  of  obtaining  the  means  of  grace  which 
God  hath  appointed  for  the  salvation  of  sinners,  through 
Jesus  Christ,  His  Son  ;  and  whereas  the  said  church  is 
well  satisfied  of  the  piety,  gifts  and  qualifications  of  you, 
John  Melancton  Bradford,  and  hath  good  hope  that  your 
labor  in  the  gospel  will  be  attended  with  a  blessing  ; 
therefore,  we,  the  minister,  elders  and  deacons  of  said 
church,  have  resolved  to  call,  and  we  hereby  solemnly, 
and  in  the  fear  of  the  Lord,  do  call  you,  the  said  John 
Melancton  Bradford,  to  he  our  pastor  and  teacher,  to 
preach  the  Word  in  truth  and  faithfulness ;  to  administer 
the  holy  sacraments  agreeably  to  the  institutions  of 
Christ ;  to  maintain  Christian  discipline  ;  to  edify  the 
congregation,  and  especially  the  youth,  by  catechetical 
instructions,  and  as  a  faithful  servant  of  Jesus  Christ  to 
fulfill  the  whole  work  of  the  gospel  ministry,  agreeably 
to  the  Word  of  God,  and  the  excellent  rules  and  constitu¬ 
tion  of  our  Reformed  Dutch  Church,  established  in  the 
last  national  Synod,  held  at  Dordrecht,  and  ratified  and 
explained  by  the  ecclesiastical  judicatory,  under  which 
we  stand,  and  to  which  you,  upon  accepting  this  call, 
must  with  us  remain  subordinate.  In  fulfilling  the 
ordinary  duties  of  your  ministry,  it  is  expressly  stipu¬ 
lated,  that  besides  preaching  upon  such  texts  of  scripture 
as  you  may  judge  proper  to  select  for  our  instruction, 
you  also  explain  a  portion  of  the  Heidelbergh  catechism 
on  the  Lord’s  days,  agreeably  to  the  established  order  of 
the  said  church  ;  and  that  you  farther  conform  in  ren¬ 
dering  all  that  public  service  which  is  usual  and  has 
been  in  constant  practice  in  our  congregation. 

‘  ‘  To  encourage  you  in  the  discharge  of  the  duties  of 
your  important  office,  we  promise,  in  the  name  of  this 
church,  all  proper  attention,  love  and  obedience  in  the 
Lord  ;  and  to  free  you  from  worldly  cares  and  avoca¬ 
tions/ whilst  you  are  dispensing  spiritual  blessings  to  us, 
we,  the  minister,  elders  and  deacons  of  the  said  church, 
do  promise  and  oblige  ourselves,  and  our  successors,  to 
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pay  to  you  tlie  sum  of  one  thousand  five  hundred  dollars 
of  the  money  of  account  of  the  United  States,  yearly, 
and  every  year,  in  quarterly  payments,  as  long  as  you 
continue  our  minister  in  the  said  church  and  remain 
unmarried ;  and  from  and  after  the  time  of  your  mar¬ 
riage,  we  further  promise  and  oblige  ourselves,  and 
our  successors,  to  pay  you  the  additional  sum  of  two 
hundred  and  fifty  dollars,  of  like  money  as  aforesaid, 
yearly,  and  every  year,  in  quarterly  payments,  during 
the  continuance  of  your  ministry  in  the  said  church.” 

In  Constantinople,  where  the  signers  of  this  docu¬ 
ment  would  be  called  infidels,  its  blending  of  heavenly 
and  earthly  business  would  remind  of  the  fruit-vendors’ 
cry  :  “In  the  name  of  the  Prophet — figs  !  ”  It  was  dated 
in  1805.  In  1813,  the  consistory  fixed  Mr.  Bradford’s 
salary  at  $2, 000  per  annum.  Whether  he  had  meanwhile 
got  married  once  or  twice,  Brother  Cowen  doesn’t  report. 
In  1820,  he  was  tried  by  the  classis  upon  certain  charges, 
and  it  was  :  “  Resolved,  that  the  Reverend  Doctor  John 
M.  Bradford  he  and  he  is  pronounced  guilty  of  repeated 
instances  of  inebriety  and  intoxication.  .  .  .  That  the 
said  Doctor  John  M.  Bradford  he,  and  hereby  is  sus¬ 
pended  from  the  office  of  the  ministry,  until  he  shall 
give  the  classis  evidence  of  repentance  and  reforma¬ 
tion.” 

His  appeal  to  the  Particular  Synod  of  Albany,  not 
being  sustained  as  to  “Inebriety,” — its  resolution  omitted 
the  Ciceronian  emphasis,  “and  intoxication,” — he  ap¬ 
pealed  to  the  General  Synod  Benign  and  Benignant. 
This  body  advised  the  classis  to  dissolve  the  pastoral  rela¬ 
tion.  The  classis  accordingly  met,  December  2d,  1820,  and 
“Resolved,  that  the  pastoral  connection  which  has  sub¬ 
sisted,”  etc.,  etc.,  “  be  and  the  same  is  hereby  dissolved. ” 
His  appeal  herefrom  to  the  Particular  Synod  not  being* 
sustained,  he  took  an  appeal  to  the  General  Synod,  and 
this  was  sustained.  But  the  General  Synod  advised  the 
classis  to  dissolve  the  pastoral  connection.  The  classis 
met  J une  26th,  1821,  and  resolved  accordingly.  He  then 
brought  an  action  of  covenant  for  his  salary  between  the 
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last  two  dates  and  recovered  judgment.  Ihe  church 
appealed. 

The  report  quotes  from  the  evidence  eight  articles  of 
the  Dordrecht  Synod,  and  nine  of  the  American  "  ‘  Articles 
Explanatory,”  etc.  Brother  Cowen  does  not  say  whether 
these  were  adduced  to  show  the  necessity  of  Schiedam 
stimulus  for  the  overwhelming  responsibility  of  instil¬ 
ling  them.  J.  Y.  Henry,  counsel  for  Bradford,  contended 
that  the  sentence  by  the  classis  of  December  2d  was, 
under  the  Articles,  merely  disciplinary,  and  did  not 
dissolve  the  pastoral  connection;  and  he  cited  the 


Dieffendorf  case,  supra. 

Upon  the  point  raised  as  to  precedent  performance, 
Mr.  Henry  said  :  “  Suppose  Mr.  Bradford  had  doubted 
the  doctrine  of  the  Trinity  ;  my  friend  on  the  other  side 
would  have  deemed  it  a  higher  offense  than  getting  tipsy 
now  and  then.  Suppose  he  had  denied  the  doctrine  of 
the  saints’  perseverance,  or  of  infant  baptism  ;  would 
either  have  been  a  fit  subject  of  temporal  discussion  m 
an  action  for  the  salary  ?  Yet  these  are  important  fall¬ 
ings  off  in  regard  to  faith.  So  in  practice.  Suppose  he 
had  withheld  the  baptism  of  infants,  and  suppose  he  had 
been  suspended  for  that  omission  by  the  sentence  of  the 
proper  church  judicatory  ;  in  an  action  for  the  salary, 
we  might  be  met  with  the  objection  now  raised.  You 
cannot  thus  refine  away  your  minister’s  salary  by  object¬ 
ing,  now  want  of  faith,  and  now  want  of  practice  ;  nor 
any  temporary  suspension  for  such  cause.  The  whole 
duty  and  power  to  act  must  be  first  cut  off.  ...  If  par¬ 
tial  how  is  a  jury  to  discriminate  and  proportion  the 
compensation  ?  If  services  he  the  consideration,  how  is 
the  minister  to  recover  in  case  of  sickness  %  ’  A.  Van 
Vechten  in  reply  said  :  “  Suppose  a  hired  servant,  with  a 
numerous  family,  should  be  convicted  of  felony  and 
sent  to  the  State  prison  ;  would  it  be  pretended  that  his 
employer  was  bound  to  pay  the  wages  promised  for  Ins 
service,  to  save  his  family  from  starvation,  while  he  was 
undergoing  the  discipline  of  the  law  ?  ”  The  Court  o 
Errors  reversed  the  decision.  Chancellor  Jones,  m  an 
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opinion  twenty-five  pages  long,  favored  affirmance.  So 
also  did  eight  senators.  Seventeen  were  for  reversal.1 

§  1230.  Martyn’s  “  Preferment.” 

An  English  case  in  1779, 2  by  curate  against  rector, 
was  upon  the  following  instrument:  “  To  the  Right 
Reverend  Father  in  God,  Richard,  Lord  Bishop  of  Lon¬ 
don.  These  are  to  certify  your  Lordship  that  I,  Richard, 
rector  of  St.  Ann,  Westminster,  in  the  county  of  Middle¬ 
sex  and  your  Lordship’s  diocese  of  London,  do  hereby 
nominate  and  appoint  the  Reverend  Thomas  Martyn  to 
perform  the  office  of  a  curate  in  my  church  of  St.  Ann, 
and  do  promise  to  allow  him  the  yearly  sum  of  fifty 
guineas,  for  his  maintenance  in  the  same,  and  to  continue 
him  to  officiate  in  my  said  church,  until  he  shall  be 
otherwise  provided  with  some  ecclesiastical  preferment, 
unless  by  fault  by  him  committed  he  shall  he  lawfully 
removed  from  the  same  ;  and  I  hereby  solemnly  declare, 
that  I  do  not  fraudulently  give  this  certificate  to  entitle 
the  said  Thomas  Martyn  to  receive  holy  orders,  but  with 
a  real  intention  to  employ  him  in  my  said  church  accord¬ 
ing  to  what  is  before  expressed.  Witness  my  hand, 
this  13tli  day  of  February,  1769.  R.  Hind.”  This 
“  ’onest-Injun”  averment  of  the  rector,  that  he  wasn’t 
such  a  pesky  hypocrite  as  to  play  a  bluff  game,  was 
doubtless  very  refreshing  to  the  “father  in  God.”  A 
disagreement  arising,  Hind  gave  Martyn  six  months’ 
notice  to  quit,  and  thereafter  refused  to  let  him  officiate, 
and  discontinued  payment  of  the  salary.  On  being  sued 
by  the  victim,  His  Reverend  Honestness  insisted  that 
Brother  Martyn  was  no  party  to  the  instrument ;  and 
hadn't  any  regular,  genuine  license-under-seal  to  offici¬ 
ate  ;  and  since  his  nomination  to  the  curacy,  had  been 
chosen  to  the  readership  of  the  same  parish  with  a  salary 

1  Chief  Justice  John  Savage,  in  dissenting  from  the  judgment  for 
Bradfoi  d,  had  cited  Martin  v.  Hind,  infra.  The  decision  is  cited  in  a  case 
in  1874,  of  mere  disagreement  of  pastor,  elders  and  deacons,  Connitt  v. 
Ref.  I  lot.  D.  Church  of  New  Prospect,  54  N.  Y.  551,  where  the  call- 
contract  was  in  exactly  the  same  form. 

2  Martyn  v.  Hind,  Douglas,  142  ;  Cowp.  437. 
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of  £30,  and  this  was  an  “ecclesiastical  preferment.” 
Lord  Mansfield  held  :  firstly,  that  while  Hind  continued 
rector  of  St.  Ann,  he  could  not  remove  Martyn  without 
cause  ;  secondly,  that  if  Hind  was  bona  fide  (i.  e., 
“’onest-Injun ”)  preferred  to  another  living,  the  obliga¬ 
tion  ceased  ;  and  thirdly,  a  readership  is  not  an  ecclesi¬ 
astical  preferment, — a  reader  in  the  canon  law  is  always 
put  in  opposition  to  a  clergyman.  It  means  a  person  who 
reads  prayers  in  the  morning  and  afternoon  on  week¬ 
days.  It  is  an  order  in  the  Romish  church  inferior  to  a 
“  deacon.” 

§  1231.  “  Dog’s  Leg  ”  or  “  Bird’s  Wing.” 

At  Waugratta,  in  Australia,  in  1S6T,  a  dog  entered  a 
church,  and  disturbed  the  service  in  which  Rev.  Q.  Booth 
was  officiating.  Pursued  by  the  sexton,'  the  dog  took 
refuge  in  the  rector’s  pew,  and  bit  his  wife.  The  rector 
himself  trying  to  capture  the  dog  was  bitten  also.  It 
was  instantly  captured,  and  while  being  borne  from  the 
church  by  two  captors,  Mr.  Booth  pursued  them  and 
willfully  seized  and  broke  one  of  its  legs.  The  bishop, 
Dr.  Perry,  was  memorialized,  and  compelled  to  convene 
a  court  at  Melbourne.  The  resnlt  of  the  trial  was,  that 
Mr.  Booth  (having  a  wife  and  two  children)  was  not 
removed  from  his  incumbency,  but  was  sentenced  to  six 
months’  suspension  from  duty.  The  bishop  being  there¬ 
upon  criticised  by  editors  and  others  as  lenient,  wrote  an 
open  letter,  shooting  therein  a  chilled  shot  which  silenced 
the  critics.  His  ad  hominem  was  this:  “You  who  are 
so  severe  on  the  man  who  in  the  heat  of  passion  breaks  a 
dog’s  leg,  take  no  account  of  the  persons  who,  in  mere 
sport,  and  without  the  excuse  of  passion,  think  nothing 
of  breaking  a  bird’s  wing.” 

§  1232.  Canon  Explosions. 

England  is  blessed — or  cursed — with  a  court  to  ad¬ 
judge  what  religious  opinions  a  The-Church  man  may  or 
may  not  teach,  and  what  rites  and  ceremonies  he  may 
or  may  not  observe.  The  puerile  sayings  and  doings  of 
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the  English  Ecclesiastical  Court  are  about  as  amusing 
and  amazing  to  an  American  as  are  those  of  an  American 
ecclesiastical  council  to  an  Englishman. 1  The  importance 
attached  to  canonical  observances  reminds  of  Thomas 
Carlyle’s  ironical  quatrain  : — 

“  The  Builder  of  this  universe  was  wise  ; 

He  formed  all  souls,  all  systems,  planets,  particles. 

The  plan  he  formed  his  worlds  and  aeons  by 

Was— Heavens  ! — was  thy  small  nine-and-thirty  articles.” 

Or  of  the  old  conundrum  :  £  £  Why  was  Phil  Sheridan 
made  a  doctor  of  laws  %  ”  (Because  of  his  knowledge  of 
cannon  law.) 

§  1233.  Maekonoehie  held  Cup  too  high  13-1 7th  Inch  by. 

In  a  case  in  1868, 2  an  appeal  to  the  Privy  Council, 
there  sat  in  judgment  the  Archbishop  of  York,  Lord 
Chelmsford,  Lord  Westbury,  Lord  Cairns,  Sir  VC.  Earle 
and  Sir  J.  Colville.  This  mountain  labored  and  brought 
forth  the  following:  Mastodon  (Gigant.)  I.  “The 
priest  is  intended  by  the  rubric  to  continue  in  one  posture 
during  the  prayer  of  consecration,  and  not  to  change 
from  standing  to  kneeling  or  vice  versa.”  Mastodon  II. 
“  To  use  lighted  candles  on  the  communion-table  during 
the  celebration  of  the  holy  communion,  when  not  wanted 
for  the  purpose  of  giving  light,  is  unlawful.”  Mastodon 
III.  “  Lighted  candles  are  not  ‘ornaments  ’  within  the 
meaning  of  the  rubric,  not  being  prescribed  in  the  first 
prayer-book  of  Edward  the  Sixth.” 

Accordingly,  the  (Wrong)  “Reverend  Alexander 
Heriot  Maekonoehie,  clerk  in  holy  orders  in  the  Church 
of  England,  incumbent  of  the  parish  of  St.  Albans, 
Holborn,  in  the  diocese  of  London  ”  [planet  Earth,  Solar 
System,  Universe  of  God],  was  “  monished  ”  as  follows  : 
“  All  the  charges  against  the  respondent  having  been  thus 

1  See  a  humorous  account  of  the  ecclesiastical  trial  of  Rev.  T.  De 
Witt  Talmage  in  1879,  19  Alb.  L.  J.  246. 

2  Martin  v.  Maekonoehie,  38  L.  J.  R.,  N.  S..  Eccl.  Cas.  1—15  huge 
pages  ;  L.  R.,  2  Privy  C.  365  ;  3  Id.  52,  409  ;  2  Adm.  &  Ec.  116  ;  4  Id. 
279 ;  6  Ap.  Cas.  424. 
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established,  tlieir  Lordships  see  no  reason  why  the  usual 
consequence  as  to  cost  should  not  follow,  and  they  will 
humbly  advise  Her  Majesty,  that  the  respondent  should 
pay  to  the  appellant  the  costs  in  the  court  below  and 
of  this  appeal.” 

What  ’umble  ’umility  !  But  the  wrong  Reverend 
didn't  propose  to  be  switched  upon  the  rectitude  track 
so  jerkily.  He  paid  the  costs  like  a  good  little  boy  ;  but 
he  was  so  very,  very  naughty  as  to  hint  that  he  (and 
not  little  Johnnie  Martin)  was  yet  master  of  ceremonies 
at  St.  Albans,  etc.  But  Johnnie  kept  his  eye  a-peeping, 
and  in  1869,  he  again  hauled  little  Aleck  over  the  inqui¬ 
sitorial  coals  of  the  Arches  Court.1 

Johnnie  charged  that  Aleck  had  disobeyed  the  moni¬ 
tion  as  to  kneeling.  Aleck  pleaded  that,  at  certain  parts, 
of  the  prayer  of  consecration,  he  had  only  “bowed  one 
knee  to  an  extent  that  it  occasionally  touched  the 
ground.”  On  appeal,  again  the  Privy-Council  mountain 
labored  (ten  huge  pages).  It  brought  forth  Mastodon 
IV.  “Such  bowing  of  the  knee  was  a  breach  of  the 
monition  ;  it  is  not  necessary  that  a  person  should  touch 
the  ground  in  order  to  perform  an  act  of  reverence.” 

Poor  little  Aleck  had  vainly  argued  from  Shakespeare, 
Bishop  Taylor,  Bayley’s  Dictionary,  and  certain  other 
Scriptures,  that  “  bowing  the  knee  ”  was  not  “  kneeling.” 
Again  was  he  mulcted  for  the  costs.  The  reporter  does 
not  inform  us  whether  as  he  quitted  the  presence  of  the 
fat  salaried  big-wigs,  he  shot  back  at  them  such  a 
Parthian  arrow  as  Acts  vii.  60  :  “  And  he  kneeled  down 
and  cried,  with  a  loud  voice,  Lord,  lay  not  this  sin  to 
their  charge.” 

Be  this  as  it  may,  one  thing  is  certain  :  Aleck  was  no 
sooner  out  of  sight  of  these  superior  dominies  than  he 
repeated  his  naughty  hint  against  Johnnie’s  bossing  the 
ceremonies.  In  1870,  Johnnie  again  went  whining  to 
Canterbury  ;  this  time  that  Aleck  had  “  held  the  cup  so 
that  the  rim  was  above  his  (Aleck’s)  head,  and  during 


1  Martin  v.  Mackonochie,  39  L.  J.  R.,  N.  S.,  Eccl.  Cas.  11. 
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the  prayer  of  consecration  had  bowed  down  to  the  com¬ 
munion-table  after  replacing  the  wafer  and  cup  upon  it, 
and  remained  some  seconds  in  that  posture.” 

The  Arches  Court  declared  that  such  elevation  of  the 
cup  was  wrong,  but  declined  to  scold  as  to  the  bowing. 
Then  Johnnie  squealed  and  appealed  into  the  ample  ears 
of  the  Privy  Council.1  Again  the  mountain  labored 
(seven  huge  pages).  It  brought  forth  Mastodon  . 
“  The  elevation  of  any  part  of  the  cup  above  the  head  is 
an  elevation  of  the  cup  itself  ;  and  any  elevation  of  the 
consecrated  elements  is  unlawful.”  Mastodon  VI.  “  A 
reverential  bow  is  not  an  act  of  prostration  ;  but  the 
respondent’s  posture  was  a  prostration.”  This  was  a 
technical  violation  of  the  monition.  Aleck’s  answer  on 
cross-examination  that  he  had  been  “  careful  to  see  how 
exactly  he  could  keep  within  the  letter  of  the  monition,” 
was  interpreted  by  the  big-wigs  to  be  naughty — he 
hadn’t  sufficiently  tasted  the  bitter  juice  of  the  pill  ;  so 
they  not  only  tnulcted  him  in  costs,  but  suspended  him 
from  clerical  office  for  three  months.2 

§  1234.  Wix  (and  his  Candles)  Snuffed  Out. 

Somewhat  similar  was  the  case  of  Wix,  Vicar  of  St. 
Michael  and  All  Angels  (not  all  everywhere,  but  merely 
those  in)  Swanmore,  Isle  of  Wight.3 * * * * 8  He  did  a  deed  of 
daring  which  even  Milton’s  fancy  never  caught  the 
audacious  Michael  doing.  He  kept  lighted  candles  on  a 
relay  table  behind  the  holy  table  appearing  as  if  on  the 
mantelpiece  over  the  holy  table.  He  contended  that 
the  candles  were  not  “on”  the  communion  table.  He 
admitted  having  burned  incense  ;  but  he  contended  that 
this  being  only  between  morning  prayers  and  com- 

1  Martin  v.  Mackonochie,  40  L.  J.  R.,  N.  S.,  Eccl.  Cas.  1. 

2  See  also  Martin  v.  Mackonochie,  7  Moore,  P.  C.  239.  In  1857, 

Charles  F.  Choate,  in  8  Gray,  165,  cited  it  as  if  the  parties  were  heathen- 

asinine,  namely,  “  Doolubdass  Pettamberdass  v.  Ramboll  Thackoor- 

seydass,  7  Moore,  P.  C.  289.”  Ah  !  brother  Gray,  that  must  have  been 

before  Clarence  Cooper  was  the  Mass,  reporter’s  vigilant  citation  veri¬ 

fier.  Perhaps  Homer  was  not  nodding  so  much  as  tipping  a  wink. 

8  39  L.  J.  R.,  N.  S.,  Eccl.  Cas.  25. 
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munion,  was  not  within  the  prohibition.  But  the  big¬ 
wigs  sensed  against  such  censing,  and  Wix  got  snuffed 
out. 

§  1235.  Reposing  a  Woman— No  Stuffing  Anent  Credence. 

‘ £  Elphinstone  ”  must  be  a  huge  complainant.1  The 
wrong  Reverend  Purchas  not  only  watered  the  wine,  but 
placed  on  the  holy  table  a  veiled  crucifix,  then  unveiled 
it,  and  made  obeisance  unto  it.  He  even  announced  “  a 
mortuary  celebration  for  the  repose  of  a  sister.”  More 
heinous  yet,  he  “  wore  a  berretta.”  (Had  he  called  it  a 
“skull-cap”  ’twere  no  sin.)  He  wore  “stoles.”  (No 
larceny,  however,  was  charged.)  He  wore  “  tippets  in 
circular  form.”  (Of  course  this  wasn’t  “  on  the  square.”) 
He  wore  “  other  patches  called  apparel.”  (That’s  “  what’s 
in  a  name.”)  Incredible  though  it  may  seem,  he  “  put  a 
stuffed  dove,  in  flying  attitude,  over  the  credence.”  The 
Privy  Council  declared  that  these  were  all  wrong-doings. 
The  reporter  does  not  tell  us  whether  or  not  it  was 
pleaded  in  justification  of  the  extra  exercises  for  the 
repose  of  the  sister  that  she  had  been  extraordinarily 
irrepressible  when  alive. 

§  1236.  Presence  of  Sense  More  Veiled  than  Visible. 

In  our  .next  case,2  judicial  Dr.  Phillimore  of  the 
Arches  Court  is  full  of  all  proper  subtilty— over  fifty 
pages  full.  Bennett  had  been  charged  with  ‘  ‘  inculcating 
the  doctrine  of  the  visible  presence  of  our  Lord  in  the 
elements.”  He  conceded  that  he  had  “  adored,  and  taught 
the  people  to  adore,  Christ  present  in  the  sacrament 
under  the  form  of  bread  and  wine,  believing  that  under 
their  veil  is  the  sacred  body  and  blood  of  my  Lord  and 
Saviour.”  The  court  held  that  this  did  not  necessarily 
imply  a  belief  in  the  actual  presence.  What  did  it  mean  ? 
Go  wade  through  the  fifty  pages,  and— remain  “  ag¬ 
nostic.” 

1  Elphinstone  v.  Purchas,  39  L.  J.  R.,  N.  S.,  Eccl.  Cas.  38. 

2  Sheppard  v.  Bennett,  39  L.  J.  R.,  N.  S.,  Eccl.  Cas.  68. 
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§  1237.  Be  a  Brick  and  Follow  the  Rubric  Whithersoever. 

In  a  decision  in  1876, 1  Rev.  Charles  Joseph  Ridsdale, 
perpetual  curate  of  St.  Peter’s,  Folkstone,  was  “admon¬ 
ished  to  obey  the  rubric.”  From  a  report  fifty  pages 
long  it  seems  that  he  did  use  lighted  candles  at  the  com¬ 
munion  table,  and  he  did  wear  an  alb  and  a  chasuble, 
and  he  did  mix  water  with  the  sacramental  wine,  and 
he  did  use  bread  or  flour  made  in  the  form  of  circular 
wafers,  and  he  did  cause  to  be  sung  the  hymn,  “  O 
Lamb  of  God,  that  takest  away  the  sins  of  the  world, 
have  mercy  upon  us,”  and  he  did  form  a  procession  of 
singers,  and  he  did  retain  on  the  walls  pictures  of  the 
stations  of  the  cross  and  passion. 

§  1238.  Gee-haw  Tooth-pulling. 

In  an  English — you  know — case  in  1877, 2  it  appeared 
that  Rev.  Arthur  Tooth,  vicar  of  St.  James  Hatcham, 
(Item  I.)  did  suffer  to  be  placed  on  a  ledge  above  the 
communion  table,  several  images  of  angels,  a  foot  high, 
having  gilt  wings  ;  and  (Item  II.)  he  did  introduce  a 
large  crucifix  over  the  nave  ;  and  (Item  III.)  he  did  pre¬ 
cede  the  communion  service  by  a  procession  of  boys  carry¬ 
ing  incense,  lighted  candles  and  a  crucifix  ;  and  (Item 
IV.)  he  did  wear  an  alb,  girdle,  maniple,  amice,  stole  and 
chasuble,  with  a  cap  called  a  berretta  on  his  head  ;  and 
(Item  V.)  he  did  lay  the  berretta  with  ceremony  on  the 
table — he  did  not  put  ceremony  under  foot ;  and  (Item 
VI.)  he  did  read  the  epistle  and  gospel  with  his  back 
towards  the  congregation.  Lord  Penzance,  dean  of  the 
Arches,  palavered  awhile  about  “the  Edwardian  vest¬ 
ments”  and  “the  Eastward  position” — the  reporter 
doesn’t  vouchsafe  to  tell  us  whether  Albert  Edward 
wears  a  jockey  cap  at  horse-races  or  a  smoking  cap  at 
tobaccarat — and  ordered  a  monition  to  vicar  Tooth  “to 
abstain  from  these  various  practices,”  and  then  inhibited 
him  from  officiating  for  three  months.  But  Tooth 
either  wouldn’t  be  bridled,  or  else  took  the  bit  between 

1  Clifton  v.  Ridsdale,  L.  R. ,  1  Prob.  Div.  316-367  ;  2  Id.  276. 

2  Hudson  v.  Tooth,  L.  R. ,  2  Prob.  Div.  125. 
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bicuspid  and  molar,  and,  like  the  moon,  in  the  dog  case, 
he  “kept  right  on.”  The  Bishop  of  Rochester  sent  the 
Reverend  Richard  Gee,  D.  D.,  meanwhile  to  officiate  at 
St.  James  Hatch’em.  But  when  Gee  proceeded  to  enter 
the  church,  he  was  met  by  a  counter-procession  consist¬ 
ing  of  Tooth,  the  wardens  and  thirty  others,  and  Gee 
had  to  gee  off. 

The  report  proceeds  as  follows:  “Mr.  Tooth’s  con¬ 
tempt  having  been  duly  signified  to  the  Queen  in 
chancery,  a  writ  de  conturnace  capiendo,  directed  to  the 
sheriff  of  Surrey  and  returnable  in  the  Queen’s  Bench 
Division  on  the  16tli  of  April,  issued  out  of  the  Petty 
Bag  \sic — jes’  so  !]  Office,  and  under  it,  Mr.  Tooth  was, 
on  the  22d  day  of  January,  arrested  and  lodged  in  Horse- 
monger  Lane  Prison.”  (The  reporter  doesn’t  state 
whether  the  vicar  now  donned  “Edwardian  vestments.  ’) 
A  law  journal  of  the  time1  averred  that  when  Tooth 
heard  of  this  order  he  didn’t  wait  for  a  warrant,  but 
with  a  friend  walked  right  into  the  prison.  Moreover, 
he  scorned  to  be  unbagged  or  unboxed. 

Here  was  a  dilemma  for  the  high  and  mighty  Petty- 
Bag  party.  They  ahemmed  and  hawed  and  hiccuped, 
and  reported  that  Mr.  Gee  had  gotten  possession  of  the 
church.  (They  didn’t  report  whether  he  had  geed  off  all 
the  crucifixes.)  The  reporter  says  :  “  The  complainants 
desired  to  testify  their  consent  to  any  order  the  court 
might  think  fit  to  make  with  regard  to  Mr.  Tooth’s 
release  from  prison.”  (“  Consent  0  dominating 
Domiknees  !)  But  Lord  Penzance  preferred  to  make 
them  boost  their  own  elephant  ;  and  their  counsel,  Shaw, 
“then  formally  applied  that  Mr.  Tooth  be  forthwith 
released  from  prison.”  He  was  ordered  to  be  released 
‘ i  without  previous  payment  of  the  costs  of  his  contempt, 
but  without  prejudice  to  any  other  remedy,”  etc. 

§  1239.  Procrustean  Errancy  Processes. 

This  fizzle  reminds  the  writer  of  a  farcical  domestic 


115  Alb.  L.  J.  152. 
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prosecution  whereof  (as  defendant)  pars  fui.  A  certain 
child— 

“  The  which,  although  I  know  full  well, 

To-whit  !-to-whyou  !  I  will  not  tell”— 

was  by  his  gran’ma’m  incarcerated  in  a  lone  room  for 
the  crime  of  whistling  “  The  Star-Spangled  Banner  ”  on 
Sunday.  His  plea  to  the  jurisdiction  had  been  over¬ 
ruled.  He  had  moved  for  a  change  of  venue  across  Wells 
river  to  the  little  church  where  the  alternative  Justice 
(his  mother)  was  at  worship.  An  unfortunate  irregu¬ 
larity — an  offer  of  leg-bail — caused  the  motion  to  be  over¬ 
ruled.  Thereupon  he  had  pleaded  that  the  inhibition  of 
worldly  music  on  Sunday  did  not  include  the  line, 

“  And  this  be  our  motto,  In  God  is  our  trust  !  ” 

and  that,  in  order  to  lead  up  to  this  line,  he  was  obliged 
to  whistle  the  preceding  notes.  This  plea  was  overruled. 
He  then  pleaded  nolo  contendere ,  and  threw  himself  on 
the  mercy  of  the  court.  The  sentence,  that  he  be  igno- 
miniously  incarcerated  in  a  clothes-closet,  was  mitigated 
by  allowing  the  door  to  remain  ajar,  and  allowing 
Bennie  meanwhile  to  whistle  “Coronation,”  provided 
he  executed  the  high  notes  with  a  properly  reverent 
and  subdued  pucker.  (The  court  was  fourscore— 
older  than  granny  Victoria  or  any  other  granny  in  Vicar 
Tooth  s  case.)  On  the  mother  s  return,  Bennie  petitioned 
for  a  habeas  corpus.  On  the  hearing  thereof,  the  appel¬ 
late  court  elicited  the  fact  that  the  petitioner  had,  not 
only  on  this  but  on  all  previous  Lord’s  days  (whereof 
memoiy  runneth  not  to  the  contrary)  very  circumspectly 
refrained  from  whistling  so  ungodly  a  tune  as  “  Yankee 
Doodle,  and  the  culprit  was  discharged  on  probation. 

The  Tooth  humiliation  may  remind  readers  of  Wal¬ 
pole’s  Memoirs  of  George  II.  of  the  story  of  lawyer  Crowle, 
counsel  for  Sir  George  Vandepeet  in  an  election  scrutiny 
in  If 51.  Having  shown  contempt  of  the  House  by  call¬ 
ing  its  orders  brutum  fulmen,  he  was  brought  before  its 
bar  and  reprimanded  on  his  knees  by  the  Speaker.  As 
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he  arose,  he  wiped  his  knees  with  his  handkerchief,  and 
coolly  said  :  “  This  is  the  dirtiest  house  I  have  ever 
been  in,” 

It  was  newspaper  truth  in  May,  1S94,  that  a  certain 
General  Assembly  appointed  a  committee  to  inquire  of 
a  theological  professor:  “Will  you  cease  to  teach  the 
doctrine  of  Scripture  errancy  ?  ”  but  that  on  learning 
that  he  would  “say  thee  Nay,”  it  was  decided  that  the 
committee  call  upon  him,  omit  the  question,  exchange 
courtesies,  and  have  the  record  be  that  “  no  satisfactory 
answer  was  obtained.” 

§  1240.  “  The  Church  ”  for  Newbery  children,  id  est,  that  of 
Angle  Land. 

In  an  English  case  in  1866, 1  it  appeared  that  Thomas 
Newbery  was  a  beneficed  Anglican  clergyman,  but 
associated  much  with  the  “Plymouth  Brethren”  and 
other  dissenters.  He  appointed  his  widow  and  Mr.  Cad- 
dell  another  Anglican  clergyman,  guardians  of  his  two 
infant  children.  The  widow  joined  the  Plymouth  sect. 
When  the  boy  was  twelve  years  old  and  the  girl  eleven, 
Mr.  Caddell  proposed  a  scheme  for  their  being  brought 
up  in  the  Anglican  church.  The  boy  made  affidavit 
that  he  desired  to  be  brought  up  in  the  Plymouth  com¬ 
munity.  The  Registrar-General  had  reported  that  this 
sect  recognized  no  separate  orders  of  clergy  and  laity  ; 
all  the  Brethren  were  looked  upon  as  equal,  differing 
only  in  gifts  of  ruling,  teaching,  preaching,  etc.  Vice- 
Chancellor  Stuart  commanded  that  the  children  be  com¬ 
pelled  to  attend  the  Anglican  worship  only,  and  Lords 
Justices  Bruce  and  Turner  approved  of  the  order.  This 
reminds  of  the  old  hymn  on  “election ”  : — 

“  Election  !  ’tis  a  word  divine, 

For  now  I  plainly  see, 

Had  not  thy  will  prevented  mine, 

I  ne’er  had  chosen  thee.” 

1  Re  Newbery,  L.  R.,  1  Ch.  Ap.  Cas.  263. 
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§  1241.  Spiritual  Nurture— Mabel  Besant— Keep  of  Esther 
Lyons. 

In  an  English  case  in  1878, 1  the  court  gave  the  custody 
of  Mabel  Besant,  eight  years  old,  to  her  father,  although 
in  his  separation  deed  he  had  agreed  that  she  should 
remain  in  the  custody  of  her  mother  Annie  (of  Brad- 
laugh-Besant  fame)  eleven  months  of  each  year.  The 
mother  was  the  author  of  “The  Gospel  of  Atheism,” 
etc.,  also  of  a  book  advising  women  to  avoid  having 
children.2  In  an  English  case  in  1878, 3  the  rule  that  the 
father  has  the  right  to  bring  up  the  children  in  his  faith 
was  applied,  even  though  he  had  promised  before  mar¬ 
riage  to  waive  it. 

In  an  English  case  in  I860,4  it  appeared  that  Esther, 
daughter  of  Barnett  Lyons,  a  Hebrew  money-lender  at 
Cardiff,  was  induced  to  leave  his  house  without  his  knowl¬ 
edge  or  consent,  and  be  baptized  into  the  Christian  faith. 
He  obtained  against  the  persons  so  influencing  her  a 
verdict  of  £50.  He  afterwards  settled  upon  her  £100, 
and  her  brother  applied  to  be  appointed  her  guardian. 
Mrs.  Keep,  in  whose  house  Esther  was  harbored,  cross- 
applied  to  he  appointed.  Esther  was  of  a  nervous  tempera¬ 
ment  and  afraid  to  return  to  her  father.  Lord  Justice 
Giffard  restrained  the  father  from  attempting  to  get 
possession  of  her  except  by  legal  process  ;  and  put  Mrs. 
Keep  upon  an  undertaking  to  produce  the  infant  on  any 
application  for  a  habeas  corpus. 


§  1242.  God  Save  the  Mark,  “  Rev.” 

In  a  case  in  1875, 5  it  appeared  that  Keet  had  proposed 
to  erect  over  his  daughter  Annie’s  grave  in  Owston 
churchyard  a  tombstone  mentioning  her  as  daughter  of 
the  “Reverend”  H.  Keet,  “Wesleyan  minister.”  The 
vicar,  “Reverend  George  Edward  Smith,”  objected  to 
these  words,  the  bishop  sustained  the  objection,  the 

1  Re  Besant,  L.  R.  11  Ch.  Div.  508  ;  3  Q.  B.  607. 

2  See  Reg.  v.  Bradlaugh,  15  Cox,  Crim.  Cas.  217. 

3  Agar-EIlis  v.  Lascelles.  L.  R. ,  10  Ch.  Div.  49. 

4  Re  Esther  Lyons,  22  L.  T.  R.  770. 

Keet  v.  Smith,  L.  R.,  4  Adm.  &  Eccl.  398. 
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Consistory  Court  of  Lincoln  sustained  the  bishop,  and 
the  Arches  Court  of  Canterbury  sustained  the  Consistory 
Court.  No  hotel-register  title-pranks  in  that  church¬ 
yard  !  The  report,  although  covering  eighteen  pages, 
does  not  inform  us  whether  or  not  St.  Peter  replied  to 
the  girl  on  her  arrival  at  the  Grate  :  ‘  ‘  Pass  right  in,  my 
dear.  I  know  your  father.  Not  crest  but  character 
determines  manhood.”  When  Keet  and  Smith  shall 
have  both  been  lodged,  it  is  hoped  they  won’t  base  their 
claim  to  “  reverence  ”  on  “  jaw.”  1 

§  1243.  Epitaffy. 

In  1873,  the  Manchester  Guardian  stated  that  in  the 
Wells  Consistory  Court,  proceedings  had  been  taken 
against  a  widow  by  her  brother-in-law  for  the  following 
epitaph,  just  erected  at  Dulverton,  over  her  lat6  hus¬ 
band 

“To  the  memory  of,”  etc. 

“  Neglected  by  his  doctor, 

Treated  cruel  by  his  nurse, 

His  brother  robbed  his  widow, 

Which  makes  it  all  the  worse.” 

§  1244.  The  Crime  of  Uncommon  Prayer— Debl,  Debl,  Toil 
and  Trebl. 

A  case  occurred — in  Spain,  centuries  ago?— no,  in 
England  in  1875,  wherein  the  Arches  Court  of  Canter¬ 
bury  held  that  the  publication  of  a  book  of  selections 
from  the  Bible,  for  family  prayer,  omitting  passages 
concerning  the  devil  and  hell,  was  ground  for  excluding 
the  compiler  from  receiving  the  Sacrament  of  the  Lord’s 
Supper.2  The  vicar,  Reverend  Flavel  Smith  Cook, 
shocked  at  the  horrible  delinquency  of  the  wicked  parish¬ 
ioner,  Mr.  Henry  Jenkins,  in  a  private  letter  exclaimed 

1  It  is  newspaper  truth  that  after  the  late  Phineas  T.  Barnum  died, 
there  arose  a  “row,”  and  St.  Peter  said  to  the  ticket  taker,  St.  Ga¬ 
briel:  “What's  all  that  noise  in  there,  Gabe?”  and  was  answered: 
“It’s  the  crowd  laughing  at  Noah  and  at  Barnum.  Barnum  has  been 
disparaging  Noah’s  show  as  not  the  biggest  on  earth  and  Noah’s  hitting 
back.” 

2  Jenkins  v.  Cook,  L.  R.,  4  Adm.  &  Eccl.  463. 
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“  Quare?”  and  was  squarely  (if  not  quarely )  answered  : 
“  Because,  in  my  opinion,  the  omitted  passages,  in  their 
generally  received  sense,  are  incompatible  with  religion  or 
decency.”  The  vicar,  with  the  approval  of  the  bishop, 
refused  to  pass  the  parishioner  the  bread,  and  directed  the 
curate,  Mr.  Thomas,  not  to  pass  him  the  wine.  Moreover, 
he  proceeded  to  show  him  that  the  pulpit  of  Christ  Church, 
Clifton,  either  was  or  was  not  a  “coward’s  castle  ”  ;  in 
short,  he  preached  hell  and  the  devil.  Thereupon  Jen¬ 
kins  writes  to  the  bishop  ;  the  bishop  replies,  and  later 
on,  writes  a  secret  letter  to  the  vicar,  not  intended  for 
Jenkins’s  eye.  From  the  report,  covering  nearly  forty 
pages,  our  limits  admit  only  these  three  letters — and 
without  comment. 


“Clifton,-  6tli  September,  1874. 

“  My  Lord, — Mr.  Thomas  has  this  morning  again 
refused  to  give  me  the  sacrament.  Now,  whatever  a 
‘  common  and  notorious  depraver  of  the  Book  of  Com¬ 
mon  Prayer  ’  may  mean  as  applied  to  a  man  who  values 
the  book  only  second  to  the  Bible  itself,  the  reason  why 
I  am  debarred  from  partaking  of  the  Holy  Communion 
is  sufficiently  ‘notorious.’  It  is  because,  forsooth,  I 
ventured  to  protest  against  the  disgusting  and  impious 
doctrines  set  forth  by  Mr.  Cook  in  the  two  sermons  to 
which  I  have  referred.  My  Lord,  it  is  a  grievous  mis¬ 
fortune  if  your  power  will  not  indeed  allow  you  to  check 
such  unjustifiable  and  scandalous  proceedings  on  the 
part  of  your  subordinates. — I  am,  my  Lord,  Your  Lord¬ 
ship’s  obedient  servant,  Henry  Jenkins.” 

“Gloucester,  14th  September,  1874. 

“My  dear  Sir, — I  have  just  returned  after  a  short  ab¬ 
sence  on  the  Continent.  Hence  the  delay  in  reply.  I 
have,  as  I  implied,  either  in  a  former  letter  or  through 
Canon  Mather,  this  grave  difficulty,  viz.  :  that  I  do  not 
yet  clearly  understand  whether  you  do  or  do  not  heartily 
and  ex  animo  accept  the  creed  which  forms  a  part  of  the 
Communion  Service.  While  that  doubt  remains,  I  can- 
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not  conscientiously  take  any  action.  As  I  before  said,  I 
have  been  greatly  pained  by  the  whole  matter. — Very 
faithfully  yours,  C.  J.  Gloucester  and  Bristol.” 

“  {Private.) 

“  Gloucester,  23d  November,  1874. 

“  My  dear  Mr.  Cook,— I  have  carefully  thought  over 
our  short  conversation,  and  think  now  that  there  seems 
to  be  some  daylight  for  us  all.  But  we  must  of  course 
be  very  careful.  It  has  occurred  to  me  therefore,  that 
any  part  I  may  have  had  in  drawing  up  the  letter  which 
you  wrote  to  Mr.  Jenkins,  or  even  any  approval  of  it, 
should  carefully  be  suppressed.  It  will  not  legally  aid 
your  case,  and  it  will  make  my  interposition  less  effect¬ 
ive.  So,  as  much  as  you  can,  keep  me  out  of  it.  I  shall 
be  more  free,  and  more  able  to  bring  matters  to  a  peace¬ 
ful  solution. — Very  faithfully  yours, 

“C.  J.  Gloucester  and  Bristol.” 

Jenkins  appealed  to  the  Privy  Council.1  “  Held,  that 
no  lawful  cause  of  repulsion  had  been  shown  ;  that  the 
appellant  was  not  ‘  an  open  and  notorious  evil  liver  ’ 
within  the  meaning  of  the  Rubric  ;  neither  was  he  a 
£  common  and  notorious  depraver  of  the  Book  of  Com¬ 
mon  Prayer  ’  within  the  meaning  of  the  27th  Canon.’ 
The  appeal  report,  though  covering  nearly  thirty  pages, 
omits  to  mention  whether,  when  Curate  Thomas  there¬ 
after  passed  Jenkins  the  wine,  he  winked  his  nether  eye, 
and  whispered  : — 

“  Who  shall  decide  when  doctors  disagree, 

And  soundest  casuists  doubt  like  you  and  me  ?  ” 

Nor  does  the  report  inform  us  whether  Vicar  Cook 
accepted  the  decision  as  final  or  lay  perdu  for  some  new 
chance  to  see  if  the  Omniscient  had  not  made  a  mistake 
in  letting  the  decree  go  against  his  precious  opinion. 
Let  us  hope  not.  Let  us  assume  that  he  was  not  like  the 
would-appear-pious  landlady  in  Smollett’s  Roderick  Ran- 
1  Jenkins  v.  Cook,  L.  R.,  1  Prob.  Div.  80. 
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dom,  who  consoled  Rifle,  the  highwayman,  for  his  dis¬ 
appointment  at  failure  of  an  attempted  robbery  with  the 
remark  :  “We  must  trust  Providence  for  another  oppor¬ 
tunity.” 

§  1245.  Bells  Mustn’t  Schism. 

In  a  case  in  1815, 1  it  appeared  that  by  an  agreement 
made  in  1779  between  the  town  council  and  the  church 
heritors,  the  steeple  bells  were  “to  be  employed  for  the 
parish  as  well  as  the  town.”  In  1873,  the  town  council 
ordered  a  hell  to  be  rung  every  Sabbath  at  11a.  m.,  1.45 
p.  m.  and  5.45  p.  m.  This  last  ringing  was  to  accommodate 
dissenting  congregations  as  well  as  “  The-Church”  ones. 
An  injunction  was  applied  for,  and  the  House  of  Lords 
decided  that  the  use  of  the  bells  to  assemble  dissenters 
was  neither  a  parochial  nor  a  municipal  purpose,  and  the 
schismatic  5.45  clamor  must  cease.  (The  reporter  omits 
to  inform  us  whether  milords  enjoined  the  Hutchinson 
family  from  singing  any  verse  about  the  ’Piscopal  bell.) 

§  1246.  N.  H.  Switchland.  of  America — “  Not  Unitarian 
Christians.” 

In  a  New  Hampshire  case  in  1868, 2  head-note  23 
reads:  “Deists,  theists,  free  religionists,  and  other  in¬ 
fidels,  though  they  may  be  Unitarians  in  some  sense,  are 
not  Unitarian  Christians.” 

In  the  Francestown  church  case  in  1877, 3  Chief 
Justice  Doe  held  that  a  majority  of  the  members  of  an 
Orthodox  Congregational  church  not  shown  to  he  main- 

1  Peebles  Church  Case,  Sol.  J.  ;  12  Alb.  L,  J.  18. 

2  Hale  v.  Everett,  53,  N.  H.  9-276.  The  size — not  to  say  ponder¬ 
osity — of  this  report  reminds  a  friend  of  the  writer  of  the  emotions  of  a 

certain  child  on  beholding  the  late  Bishop  B - ,  eminent  for  his  great 

stature  and  handsome  face,  no  less  than  for  his  tender  kindliness.  The 
bishop,  at  some  informal  meeting  where  there  were  a  great  many  chil¬ 
dren,  felt  a  strange  sensation  about  one  of  his  knees.  When  it  came  the 
third  time,  he  realized  that  it  was  external,  and  looked  down  to  see  a 
tiny  girl  gravely  sticking  in  a  pin.  “  Well,  well,  little  girl,  what  are 
you  doing?”  he  exclaimed;  and  she  lisped,  “  I  just  wanted  to  thee  if 
you's  thtuffed  !  ” 

3  Holt  v.  Downs,  58  N.  H.  170. 
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taining  the  organization  of  that  church  according  to  its 
method  of  procedure,  is  not  legally  presumed  to  be  the 
church  ;  dissenting  from  three  Massachusetts  chief 
justices,  namely,  Parsons,  Parker  and  Shaw,1  and  remark¬ 
ing  that,  in  ecclesiastical  effect,  Barnes  v.  Falmouth 
sustained  Orthodoxy  against  Universalism  in  1810,  and 
Baker  v.  Fales  sustained  Unitarianism  against  Orthodoxy 
in  1820. 

§  1247.  American  Protestant  Episcopal  Secular  Rights. 

In  an  Illinois  case  in  1879, 2  it  was  held  that  religious 
societies  under  the  Illinois  law  were  not  like  Bnglish 
ecclesiastical  corporations,  but  like  civil  ones.  Hence, 
though  Mr.  Cheney,  rector  of  Christ  Church,  Chicago, 
had  been  deposed  from  the  ministry  of  the  Protestant 
Episcopal  Church,  and  the  parishioners  still  chose  to  at¬ 
tend  on  his  ministrations  in  their  house  of  worship,  this 
could  not  divest  the  congregation  of  the  title  to  their 
property,  or  of  the  right  to  use  it  as  they  deem  piopei. 
The  briefs  of  the  opposed  counsel,  S.  C.  Judd  and  M.  W. 
Fuller  (afterwards  chief  justice,  U.  S.  S.  C.),  contain 
valuable  collations. 

§  1248.  “  Not  Properly  Criminal.” 

A  New  York  court  in  1881  sent  a  clergyman  named 
Cowley  to  prison  for  starving  a  child  to  death.  There¬ 
upon  the  ecclesiastical  tribunal  to  which  he  was  answer- 
able  tried  him  over  and  declared  that  it  did  not  appear 
that  he  was  actuated  by  any  motive  properly  criminal. 
A  law  journal  commented  :  “  Many  a  lawyer  has  been 
disbarred  for  a  single  act  less  heinous  than  this  clergy¬ 
man’s  continuous  offense.  The  church  is  too  apt  to  strain 
at  a  gnat  and  swallow  a  camel.  Thus  it  resolves  that  it 
is  a  very  wicked  thing  for  one  to  marry  his  deceased 
wife’s  sister,  but  merely  an  error  of  judgment  to  starve 

igee  Barnes  v.  Falmouth,  6  Mass.  401  ;  Baker  v.  Fales,  16  Mass. 
488  ;  Stebbins  v.  Jennings  (1830),  10  Pick.  172. 

2  Calkins  v.  Cheney,  92  Ill.  463. 
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little  children  dependent  on  its  charity  and  committed  to 
its  care.”  1 

§  1249.  M.  E.  C.  N.  v.  M.  E.  C.  S. 

Sometimes  a  case  becomes  historical,  although,  owing 
to  its  turning  on  a  mere  question  of  fact,  or  having  some 
delicate  feature  in  connection  with  the  reputations  of 
saintly  men,  it  may  never  have  been  officially  reported. 
Such  was  “the  Methodist  Church  case,”  tried  in  a  New 
York  Federal  court  in  1851. 2  It  seems  that  the  plan  of 
separation  into  M.  E.  Church  North  and  M.  E.  Church 
South  (growing  out  of  the  Slavery  question),  drawn  up 
by  the  General  Conference  in  1814,  provided  for  a  division 
of  the  produce  of  the  Book  Concern,  proportional  to  the 
number  of  the  traveling  preachers.  The  Church  South 
claimed  that  this  division  was  absolute  ;  the  Church 
North,  that  the  assent  thereto  was  conditional  and  con¬ 
tingent,  and  that  the  conditions  had  not  been  complied 
with,  nor  the  contingency  occurred  ;  and  that  even  if 
otherwise,  the  General  Conference  had  no  power  to 
authorize  a  division.  Judge  Nelson  decided  against  the* 
Church  North,  and  was  sustained  by  the  Federal  Supreme 
Court. 

§  1250.  Bights  of  Pew-holders— Bequests. 

It  seems  that  the  interest  of  a  pew-owner  is  only  a 
usufruct,  an  easement ;  the  corporation  holding  the  land 
in  fee  on  which  the  church  is  built.3 

In  New  Jersey,  one  renting  a  pew  in  an  Episcopal 
church  has  only  a  leasehold  interest  for  the  term,  occu¬ 
pancy  for  ever  so  long  a  time  confers  no  additional  right.4 

In  a  Montreal  case  in  1886, 5  a  pew-liolder  in  the* 

1  Cowley’s  Case,  24  Alb.  L.  J.  102. 

2  A  partial  report  may  be  found  in  Brown’s  Life  of  Rufus  Choate, 
p.  241.  See  an  interesting  account,  by  Judge  Fancher,  of  Choate’s 
efforts  in  the  case,  15  Alb.  L.  J.  202. 

8  Union  Meeting-House  Prop.  v.  Rowell,  66  Me.  400 ;  Kincaid’s 
Appeal,  66  Pa.  411. 

4  State  v.  Trinity  Church,  Trenton,  45  N.  J.  L.  230.  For  the  de¬ 
fendant's  collation  of  over  200  cases,  see  brief  of  Messrs.  Stuart  and 
Lowthorp,  28  Alb.  L.  J.  111. 

6  Primeau  v.  Demers,  33  Alb.  L.  J.  200. 
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Notre  Dame  recovered  against  a  warden  $20  damages 
and  $260  costs  for  the  insult  on  two  Sundays  of  passing 
the  pew  without  handing  in  the  collection  plate. 

It  has  been  held  in  Pennsylvania  and  Iowa,  that  a 
union  of  synods  does  not  ineffectuate  prior  bequests  to 
either.1 

§  1251.  Liabilities— Beadle  Power. 

The  fact  that  one  is  liable  on  his  church  subscription 
on  the  faith  of  which  others  have  subscribed  has  already 
been  mentioned.2 

The  religious  corporation  is  not  liable  for  an  excom¬ 
munication  of  one  of  the  church  members.3 

In  a  Michigan  case  in  1881, 1  it  was  held  that  a  bishop 
is  not  liable  for  the  salary  of  a  priest  whom  he  has 
engaged. 

There  was  a  long  litigation  pending  in  1886, 5  to 
determine  whether  a  beadle  may  properly  compel  an 
invalid  to  get  down  on  more  than  one  knee  to  say  mass. 
(The  episode  occurred  in  the  church  Ste.  Anne  du  Bout 
de  Tile,  whose  chimes  Tom  Moore  mentions  in  the 
“  Canadian  Boat  Song.”) 

§  1252.  Camp-meeting  Ordinances. 

An  illustration  of  American  ecclesiastical  administra¬ 
tion  of  justice  was  afforded  at  a  camp-meeting  in  Massa¬ 
chusetts  in  1870.  An  old  man  was  arrested  for  peddling 
pop-corn  without  a  license.  As  he  had  not  enough  money 
to  pay  his  fine,  he  was  ordered  to  keep  on  selling  until 
he  raised  the  balance.6 

To  this  record  there  is  a  somewhat  apocryphal  ££  tra¬ 
dition  of  the  elders.”  Some  worldly  wags,  on  hearing  of 
the  decision,  privately  bought  up  the  residue  of  the  old 
man’s  stock  in  trade,  held  a  popping-bee,  and  distributed 

1  McGinnis  v.  Watson  (1861),  41  Pa.  9  ;  McBride  v.  Porter  (1864),  17 
Iowa,  203 ;  Speers’  Estate  (Pa.  1877),  16  Alb.  L.  J.  61. 

2  See  Capelle  v.  Trinity  M.  E.  Church,  ante ,  Chap.  XVII. 

3  Hardin  v.  Second  Bapt.  Church  of  Detroit  (1883),  51  Mich.  137. 

4  Rose  v.  Vertin,  46  Mich.  457. 

5  Poitras  v.  Lebeau,  34  Alb.  L.  J.  507.  6  2  Alb.  L.  J.  12. 
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the  product  among  a  bevy  of  giddy  girls,  with  design,  on 
Foreign-Mission  day,  to  have  the  “  Borioboola  boxes,” 
when  passed  through  the  congregation,  filled  with  moon¬ 
shine  currency.  But  a  worldly-wise  sister — or  rather 
aunt — observing,  on  the  tardy  return  of  her  niece  to 
her  tent  or  shebang,  a  suspiciously  demure  physiognomy, 
demanded  an  explanation  of  her  ramble  ;  and  the  poor 
girl  in  defense  of  her  character  was  pop-cornered  into  a 
disclosure  of  the  real  proposition  popped.  The  elders, 
by  a  convenient  change  of  programme,  postponed  the 
Foreign-Mission  session  to  a  later  day  ;  and  meanwhile 
the  surplus  corn,  like  other  coin,  vanished  unaccount¬ 
ably. 

§  1253.  Sunday  Schools. 

A  majority  of  the  Pennsylvania  Supreme  Court  in 
1873  held  that  a  Sunday  School  was  not  “  Divine  serv¬ 
ice  ”  (G-ottesdienst)  within  an  agreement  made  in  1848 
between  a  German  Reformed  and  a  Lutheran  Congrega¬ 
tion  to  build  a  church  together  in  Lower  Augusta  ; 
Sunday  schools  not  then  being  thought  of  by  the  parties.1 
But  Sunday-school  lecture-rooms  are  rooms  “  for  relig¬ 
ious  purposes.  ” 2 

§  1254.  Schools — Expulsion. 

In  a  Vermont  case  in  1876, 3  it  was  held  that  a  school 
committee  might  exclude  children  from  further  attend¬ 
ance,  for  an  absence  pursuant  to  the  command  of  their 
parents  and  priests  to  attend  Corpus  Christi.  Judge 
Barrett,  in  an  opinion  twenty-one  pages  long,  remarks 
that  Vt.  Const.,  Art.  III.  (freedom  to  worship  according 
to  conscience),  was  not  designed  to  exempt  from  the 
obligatory  force  of  the  laws  authorized  by  other  pro¬ 
visions  ;  and  that  the  judiciary  cannot  interfere  with  the 
legislative  discretion  in  imposing  the  power  in  the 
prudential  committee.  He  cites  a  Maine  casein  1854, 4 

1  Gass's  Appeal,  73  Pa.  39. 

2  Craig  v.  First  Presb.  Church  of  Pittsburgh  (1878),  88  Pa.  42. 

3  Ferriter  v.  Tyler,  48  Vt.  444. 

4  Donahoe  v.  Richards,  38  Me.  379. 
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as  to  a  like  exclusion  of  a  girl  fifteen  years  old  for  a 
refusal  to  read  in  school  the  Protestant  version  of  the 
English  Bible. 

In  a  Laporte  case  in  1S86,1  a  pupil’s  refusal  to  provide 
himself  with  a  musical  text-book,  and  practice  music, 
was  held  to  be  good  ground  for  expulsion. 

In  a  Wisconsin  case  in  1885, 2  it  was  held  that  a 
regulation  that  each  scholar  returning  after  recess  shall 
bring  in  a  stick  of  wood  for  the  fire  was  not  “  needful  ” 
for  the  good  order,  and  that  a  refusal  to  comply  was  no 
ground  for  suspension. 

A  Massachusetts  decision  in  1851 3  approved  of  a 
school  board  expelling  a  girl  for  licentious  acts  outside 
of  school  hours. 

§  1255.  Corporal  Punishment— Greek-letter  Societies. 

It  has  been  held  that  under  the  English  educational 
regulations  of  1892,  the  head-master  of  a  board  school 
has  power  to  inflict  corporal  punishment  on  a  pupil  for 
an  offense  committed  on  the  way  to  school  and  out  of 
school  hours.4  Similarly  held  in  Missouri  in  1885  ; 5  in 
Texas  in  1887  ;6  and  in  Vermont  in  1859. 7 

In  an  Indiana  case  in  1882, 8  it  was  held  that  Purdue 
University  could  not  make  one’s  membership  of  a 
Greek-letter  fraternity  a  disqualification  for  admission 
as  a  student. 

This  chapter  has  exceeded  our  limits,  and  many  topics 
only  indirectly  pertinent — e.  g.,  black-mailing  clergy¬ 
men — must  go  aside.9 

1  State  v.  Weber,  108  Ind.  31. 

2  State  v.  Bd.  of  Ed.  of  Fond  du  Lac,  63  Wis.  234. 

8  Sherman  v.  Charlestown,  8  Cush.  160. 

4  Cleary  v.  Booth,  Q.  B.  D..  68  L.  T.  N.  S.  Rep.  349. 

5  Deskins  v.  Gose,  85  Mo.  485,  6  Hutton  v.  State,  23  Tex.  App.  886. 

1  Lander  v.  Seaver,  32  Yt.  114.  As  to  the  teacher’s  powers,  the 

rights  of  the  pupil,  etc.,  see  Collation.  21  Am.  &  Eng.  Encyc.  of  Law 
.(1893),  748  et  seq. 

»  State  v.  White,  82  Ind.  278. 

9  See  Fairchild’s  Case,  §  1617,  and  Wood’s  Case,  §  1552.  As  to 
clergyman’s  privilege  of  denunciation,  see  post,  §  1585,  Fitzgerald  v. 
Robinson  &  Co. 


CHAPTER  XX. 

FRAUD,  FORGERY,  ETC. 

§  1256.  New  Frauds,  New  Laws. 

Ill  the  report  of  Twyne’s  Case,1— a  gift  of  sheep  with 
out  delivery,  and  in  fraud  of  creditors, — there  is  a  Latin 
couplet  : — 

“  Queer  it ur,  ut  crescunt  tot  magnet  volumina  legis  t 
In promptu  causa  est ;  crescit  in  orbe  dolus." 

“Is  ’t  asked  why  in  such  swelling  volume  laws  do  flow  ? 

The  cause  is  in  the  need  ;  fraud  in  the  world  doth  grow.’ 

The  statute  29  Charles  II.,  for  the  prevention  of  frauds 
and  perjuries,  has  already  been  considered." 

§  1257.  Four  Kinds. 

Fraud  has  been  tersely  defined  to  consist  in  endeavor 
to  alter  rights,  by  deception  touching  motives,  or  by 
circumvention  not  touching  motives.  Firstly,  one  may 
endeavor  by  deception  to  alter  another’s  general  rights  ; 
e.  g.,  where  one  seeks  to  sell — i.  e.,  change  the  right  to 
your  money — to  you  a  horse  under  the  representation 
that  it  was  foaled  by  Flora  Temple,  when  he  ought  to 
know  it  to  be  false  ;  or  where  one  to  whom  you  are  about 
to  sell  property  on  credit  intends  not  to  pay  you. 

Secondly,  by  deception  to  alter  another’s  particular 
rights  ;  e.  g.,  where  A.,  after  making  a  note  payable  to 
you,  signed  by  himself  and  by  B.  as  surety,  seeks  to  sub¬ 
stitute  for  it  a  new  writing  signed  apparently  by  B.  as 
surety,  upon  false  representation  of  the  genuineness  of 
the  signature  ;  or  where  an  obligor  seeks  to  induce  you 
to  cancel  a  bond,  on  false  representation  that  it  has  been 

1  3  Coke,  80b  ;  1  Smith,  L.  C.  1.  §791. 
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paid.  Thirdly,  one  may  endeavor  by  circumvention  to 
alter  another’s  general  rights  ;  e.  g.,  where  you  are 
arrested  on  Sunday  on  a  trumped-up  charge  of  crime, 
and  held  until  Monday,  for  the  purpose  of  arresting  you 
Monday  on  civil  process  ;  or  where  an  officer  on  pretense 
of  searching  for  stolen  goods,  but  in  reality  to  find  goods 
to  attach,  wrongfully  opens  your  trunk. 

Fourthly,  by  circumvention  to  alter  particular  rights  ; 
e.  g.,  where  a  buyer  on  credit  abandons  his  intention  to 
pay  you,  and  puts  his  property  out  of  his  hands  ;  or 
where  one  colludes  with  your  partner  to  obtain  false 
credit  against  you  in  a  covert  transaction  within  the 
scope  of  the  partnership.  Fifthly,  all  these  four  classes 
may  be  united  in  one  transaction  ;  e.  g.,  where  you  put 
money  into  your  broker’s  hands  to  he  invested  in  stocks 
in  your  own  name,  but  he  wrongfully  buys  them  in  his 
own  name,  and  then  transfers  them  to  a  confederate. 

§  1258.  Non-disclosure  may  be  False  Representation— Fraud¬ 
ulent  Condonation. 

As  to  what  is  a  false  representation,  the  examples  are 
equally  multifarious.  u  It  may  he  but  a  word,  a  glance 
of  the  eye,  a  nod  of  the  head,  or  a  calling  away  of  atten¬ 
tion  from  one  thing  to  another,  hut  there  must  be  an 
act  of  some  kind.”  1  Thus  it  has  been  held  that  a  woman  s 
marrying  is  no  representation  that  she  is  chaste.  In  an 
English  case  in  I860,2  it  was  held  that  a  wife’s  non¬ 
disclosure  of  ante-nuptial  incontinence  was  not  such  a 
fraud  on  the  husband  as  to  entitle  him  to  set  aside  a 
marriage  settlement. 

Fraud  as  a  ground  of  divorce  will  be  considered 
further  on.3 

Procurement  by  fraud  will  avoid  even  a  condonation 
agreement.4 


1  Bigelow,  Law  of  Fraud  on  its  Civil  Side,  Vol.  I.  p.  467. 

2  Evans  v.  Carrington,  2  De  Gex,  F.  &  J.  481. 

s  See  Carris  v.  Garris,  Allen’s  Appeal,  Crehore  v.  Crehore,  etc.,  §  1390. 

4  Farnham  v.  Farnham  (1874),  73  Ill.  497.  As  to  fraud  geneially, 
see  Collation,  8  Am.  &  Eng.  Encyc.  of  Law  (1889),  635. 
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§  1259.  Married  Pretending  to  be  Single— False  Personation. 

At  common  law,  a  woman  could  maintain  an  action 
on  the  case  against  one  who,  by  falsely  representing  him¬ 
self  to  be  single,  had  enticed  her  to  marry  li-im.1  In  an 
English  case  in  the  time  of  Charles  II.2  it  was  held  that 
if  A.  marry  B.’s  wife  on  her  representation  that  she  is 
sole,  A.  cannot  recover  of  B.  and  wife  for  the  conse¬ 
quent  disturbance  of  conscience. 

A  peculiar  fraud  was  disclosed  in  1763  upon  the  trial 
and  conviction  before  the  justices  at  Angel,  Whitechapel, 

of  Mrs. - (anonymous)  and  a  man  (anon.)  of  conspiring 

to  blackmail,  etc.,  by  his  false  personation  of  an  officer 
as  having  been  sent  by  Justice  Sir  John  Fielding,  to 
arrest  Mary  East,  alias  James  How,  who  the  two  knew 
had  been  crossed  in  love  thirty  years  previously,  and, 
disguising  herself  as  husband  to  another  disappointed 
girl,  had  become  proprietor  of  the  White  Horse  Inn  at 
Poplar,  honestly  amassed  a  competency,  filled  several 
parish  offices,  and  sat  on  juries.  Under  the  duress,  Miss 
East  had  (as  J ames  How)  signed  a  draft  on  her  (or  his) 
friend  Williams,  a  pawnbroker,  who  with  Sir  John  co¬ 
operated  in  their  detection.3 

§  1260.  Ante-nuptial  Conveying  away  of  Property. 

In  a  Michigan  case  in  1877, 4  an  action  to  recover  dower 
in  a  hotel  property  at  Big  Rapids,  it  appeared  that,  two 
days  before  the  plaintiff’s  marriage  with  the  deceased, 
both  being  past  middle  age,  he  clandestinely  conveyed 
his  property  to  his  children,  and  they  concealed  the  deed 
until  his  death  a  year  later.  The  court  granted  her  peti¬ 
tion,  treating  the  conveyance  as  fraudulent  and  void. 
Judge  I.  P.  Christiancy  cited  a  case  somewhat  the  con¬ 
verse,5  an  action  by  Stimpson’s  Heirs  to  remove  a  cloud 
thrown  on  title  by  his  widow’s  maneuvering.  One’s 
conveyance  to  his  children  just  before  his  second  mar- 

1  Anon.,  Skin.  Ilf).  2  Cooper  v.  Witham,  1  Levinz,  247  ;  1  Sid.  375. 

8  See  Book  of  Wonderful  Characters,  p.  386. 

4  Brown  v.  Bronson,  35  Mich.  415. 

6  Damouth  v.  Klock^29  Mich.  289. 
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riage,  without  informing  his  intended  wife,  is  not  neces¬ 
sarily  fraudulent.1 

§  1261.  Deceiver  Liable  though  not  Benefited— Enticing  to 
Breach. 

In  a  leading  English  case  on  deceit,2  it  was  held  that 
a  false  affirmation  made  by  me  with  intent  to  defraud 
you,  whereby  you  receive  damage,  is  ground  for  suit  by 
you  for  deceit,  although  I  be  not  benefited  by  the  deceit, 
nor  collude  with  the  person  who  is  benefited.  Thus  on 
Freeman’s  assertion  that  Falch  could  be  safely  trusted, 
the  Pasleys  sold  to  Falch  on  credit,  £2,634  worth  of 
cochineal.  One  may  recover  against  another  for  en¬ 
ticing  to  break  contracts.3 

§  1262.  Defrauding  Creditors. 

In  a  case  in  the  Federal  Supreme  Court  in  1876, 4  it 
was  held  that  where  A.,  by  concealing  his  insolvency  and 
intent  not  to  pay,  induces  B.  to  sell  him  goods  on  credit, 
B.  may  disaffirm  the  contract  and  recover  them,  if  no  in¬ 
nocent  third  party  has  acquired  an  interest  in  them. 
And  such  defeasibility  of  title  would  pass  toA.’s  assignee 
in  bankruptcy.  One  purchasing  with  intent  not  to  pay 
“creates  a  debt  by  fraud,”  precluding  his  discharge  in 
bankruptcy.5 

Fraud  must  not  be  hastily  presumed  from  mere  cir¬ 
cumstances.  Slight  discrepancies  between  a  debtor’s 
condition  and  his  statements  to  secure  credit  are  no 
ground  for  an  attachment ;  nor  are  imprudent  attempts 
to  enlarge  his  business  ;  nor  a  bona  fide  removal  of  goods 
to  another  store  ;  nor  a  few  sales  below  cost  to  get  cus¬ 
tom.  All  this  may  consist  with  an  honest  general  busi¬ 
ness  purpose.6 

1  Hamilton  v.  Smith  (1881),  57  Iowa,  15. 

2  Pasley  v.  Freeman  (1789),  3  Durnf.  &  E.  T.  R.  51.  See  notes  thereon 
in  Dr.  Bigelow’s  Leading  Cases  on  Torts,  1-42. 

3  Lumley  v.  Gye  (1853),  2  El.  &  B.  216.  See  notes  thereon  in  Mr. 
Bigelow’s  Leading  Cases  on  Torts,  p.  286. 

4  Donaldson  v.  Farwell,  93  U.  S.  631. 

6  lie  Alsberg  (1877),  1  Fed.  Cas.  557. 

e  Mack  v.  Jones  (W.  D.  Tenn.  1887),  31  Fed.  Rep.  189.  As  to  degree 
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§  1263.  Home’s  “  Spiritual  Athengeum.” 

In  an  English  case  in  1868, 1  it  appeared  that  Jane  Lyon, 
a  childless  widow,  having  an  income  of  £5,000  a  year, 
called  upon  Daniel  Dunglass  Home,  a  spiritualistic 
medium,  and  desired  to  see  if  she  could  get  a  communi¬ 
cation  from  her  deceased  husband.  They  sat  down  at  a 
table,  and  rappings  were  heard  which  Home  spelled  out 
to  say  :  “My  own  beloved  Jane,  I  am  Charles,  your  own 
beloved  husband  ;  I  live  to  bless  you,  my  own  precious  dar¬ 
ling.  I  am  with  you  always.  I  love,  love,  love  you  as  I 
always  did.”  She  was  gratified,  and  subscribed  liberally 
to  Home’s  “  Spiritual  Athenaeum.” 2  At  a  subsequent  sit¬ 
ting,  the  rappings  announced  that  the  fond  Charles  had 
made  Daniel  (the  defendant)  his  son,  and  wished  her  to 
adopt  him  as  her  spiritual  son,  and  to  hand  over  to  him 
stock  worth  £700  a  year.  She  did  so,  and  Home  assumed 
the  name  Lyon-Home.  Afterwards  there  came  a  rapped 
request  to  make  a  sort  of  will  or  transfer  in  his  favor,  with 
his  solicitor,  Wilkinson,  as  trustee.  Again  she  complied. 
But  finally  while  Lyon-Home  was  off  on  a  pleasure-trip 
to  Torquay  and  Plymouth,  she  consulted  another  medium 
and  was  told  that  her  spiritual  son  was  an  impostor. 
She  had  sense  enough  left  to  consult  a  lawyer.  She  sued 
Sonnie,  and  the  court  set  the  gifts  aside  as  obtained  by 
undue  influence  ;  Vice-Chancellor  Giffard  remarking  that 
the  manifestations  were  brought  about  in  consequence 
of  Home’s  presence,  but  just  how  there  was  no  proof  to 
show. 

§  1264.  Christian  Science. 

Can  a  sincere  person— e.  g.,  a  “  Christian  Scientist  ” — 
be  an  impostor  ?  In  a  case  in  1894, 3  the  Nebraska  Supreme 
Court  held  that  the  object  of  the  statute  punishing  the 
practice  of  medicine  without  a  certificate  from  the  State 

of  care  to  prevent  fraud  from  effecting  damage,  see  Western  Union 
Tel  Co.  v.  Meyer,  post,  §  1484. 

1  Lyon  v.  Home,  L.  R.,  6  Eq.  Cas.  655. 

2  Compare  the  “  Agapemone”  case,  Thomas  v.  Roberts,  post, 
§  1332. 

3  State  v.  Bus  well,  58  N.  W.  Rep.  728  ;  40  Nebr.  158. 
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board  of  health,  was  to  prevent  imposition  upon  the 
afflicted  by  ignorant  or  unqualified  pretenders  to  healing 
power.  In  the  Gage  County  District  Court,  the  defend¬ 
ant  had  claimed  that  healing  had  been  performed  as  a 
religious  duty  ;  and  there  was  a  verdict  of  not  guilty. 
The  State  appealed,  and  the  judgment  was  reversed  ; 
Judge  Ryan  remarking  that  the  exercise  of  the  art  of 
healing  for  compensation  cannot  he  classed  as  an  act  of 
worship.  From  the  long  and  interesting  opinion  it  ap¬ 
peared  that  the  modus  operandi  was,  to  read  to  the 
patient  passages  from  the  Bible,  also  from  a  book  en¬ 
titled  ‘ ‘  Science  and  Health,”  written  by  Rev.  Dr.  Mary 
B.  G.  Eddy,  of  whose  “Metaphysical  College”  in  Boston 
the  defendant  was  a  graduate. 

Witnesses  had  testified  that  Bus  well  had  effected  vari¬ 
ous  cures  :  Walthers,  of  his  curing  a  boy’s  rheumatic 
leg  sores  ;  Gibbs,  of  a  boy’s  scarlet  fever ;  Burgess,  of 
pneumonia ;  Bushnell,  of  some  sort  of  spinal  trouble  ; 
and  James  Ellerbeck,  of  a  rattlesnake  bite.  (Ah,  the 
“Old  Sarpint!”  Is  not  “Christian  Science”  just  the 
thing  to  “  beat  the  Divil  ”  ?)  Ellerbeck  testified  :  “  He  ” 
—not  His  Snakeship,  but  Rev.  Dr.  Buswell— “  talked 
to  me  on  the  Bible.  ...  I  lay  down  on  a  lounge,  and 
he  sat  down  and  put  his  hands  over  his  face,  and  was 
in  that  position  maybe  ten  or  fifteen  minutes  ;  and  all 
at  once  I  felt  it  come  right  through  me,  and  it  raised 
me  up,  and  I  sat  on  the  lounge.  From  that  time  on  I 
had  no  more  pain,  only  there  was  one  or  two  minutes, 
when  I  first  got  up  and  put  my  foot  on  the  floor,  that 
the  stiffness  seemed  to  be  hard.”  (This  phenomenal  un¬ 
limbering  was  no  further  explained  by  him  ;  nor  does 
the  report  state  whether  Mrs.  Eddy  had  ever  touched 
upon  the  point.) 

§  1265.  Quackery. 

As  to  quackery  frauds,  a  noted  case  was  that  of 
Thompson  of  Beverly,  Mass.,  tried  in  1809  for  alleged 
murder  of  Lovett  by  lobelia,  and  acquitted.  His  three 
principal  remedies  he  named  “  coffee,”  “  well-my-gristle  ” 
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and  “ram-cats.”1  Compare  the  case  of  the  botanic 
physician  at  St.  Charles,  Mo.,  in  1844; 2  the  guardian¬ 
ship  case  of  Heinemann  of  Pittsburgh  in  1880,  who 
practiced  Dr.  Carl  Baunscheidt’s  “  exanthematic  meth¬ 
od  ”  of  healing  by  puncturing  the  skin  and  rubbing  in 
an  irritating  oil ; 3  and  the  “  Oleum  Baunscheidti  ”  Case 
in  Des  Moines  in  1881. 4 

The  rule  of  “  ordinary  prudence  ”  must  be  adapted  to 
the  degree  of  intelligence  of  the  victim  of  the  false  pre¬ 
tenses.  See  a  Tennessee  case  in  1876, 5  of  a  quack’s 
imposition,  by  legerdemain,  upon  a  negro  as  to  poison 
in  the  bed  of  his  sick  granddaughter. 

§  1266.  Astrology. 

In  an  English  case  in  1887, 6  it  appeared  that  Penny 
advertised,  assuming  as  “Neptune,  the  Astrologer,”  to 
tell  fortunes  “  by  the  position  of  the  planets  in  the 
nativity.”  Khurt,  a  detective,  sent  for  “  Neptune’s  ”  cir¬ 
cular,  and  received  it  with  scale  of  charges,  but  did  not 
get  his  fortune  told,  nor  was  he  proven  to  have  believed 
Penny’s  pretensions.  Held,  that  Penny  was  rightly 
convicted  under  the  act  5  Geo.  IV.  c.  83,  of  “  professing 
to  tell  fortunes  ...  to  deceive  any  of  his  Majesty’s 
subjects.” 

§  1267.  Tricks  of  Sellers. 

As  to  what  is  or  is  not  evidence  of  “  artifice,  intended 
and  fitted  to  deceive,  practiced  by  the  buyer  upon  the 
seller,”  examples  are  multifarious  and  multitudinous.7 

In  a  Chicago  case  in  1893, 8  Judge  J.  H.  Baker  held 
that  an  auctioneer  who  sells  goods  that  have  been  ob¬ 
tained  by  a  fraud  known  to  him  is  liable  to  account 

1  Com’th  v.  Thompson,  6  Mass.  134.  2  Rice  v.  State.  8  Mo.  561. 

sHeinemann’s  Appeal,  96  Pa.  112.  4  State  v.  Schulz,  55  Iowa,  628. 

5  Bowen  v.  State,  9  Baxter,  45. 

6  Penny  v.  Hanson,  L.  R.  Q.  B.  Div.  478. 

7  See  Smith  v.  Smith,  21  Pa.  367  ;  Backentoss  v.  Speicher,  31  Pa. 

324;  Hamer  v.  Fisher,  58  Pa.  453;  Bush  v.  Bender,  113  Pa.  94;  Kline 

v.  Baker,  99  Mass.  253  ;  106  Mass.  61. 

8  Morrow  Shoe  Man.  Co.  v.  New  Eng.  Shoe  Co.,  57  Fed.  Rep.  685. 
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therefor  to  the  persons  from  whom  they  were  fraudulently 
obtained. 

The  “  green-goods  ”  trick  of  offering  counterfeit 
money  for  sale  is  interdicted  by  N.  Y.  Penal  Code, 
§  527. 1 

Effect  of  fraudulent  representations  of  the  agent  of 
one  of  the  contracting  parties  will  be  considered  further 
on.2 

§  1268.  Honest  Mistake  in  Commending. 

In  a  leading  English  case  in  1801, 3  it  was  held  that, 
upon  an  inquiry  concerning  the  credit  of  another,  who 
was  recommended  to  deal  with  the  plaintiff,  a  representa¬ 
tion  by  the  defendant  that  the  party  might  safely  be 
credited  and  that  he  spoke  this  from  his  own  knowledge, 
and  not  from  hearsay,  will  not  sustain  an  action  oif  the 
case  for  damages  on  account  of  a  loss  sustained  by  the 
default  of  the  party,  who  turned  out  to  be  a  person  of 
no  credit ;  if  it  appear  that  such  representation  was 
made  bona  fide,  and  with  a  belief  of  the  truth  of  it. 
The  foundation  is  damage  from  fraud  and  deceit, 
The  assertion  of  knowledge  must  be  taken  secundum 
subjectam  materiam.  Here  it  meant  only  strong  belief 
of  the  credit  founded  on  apparently  good  grounds. 

This  was  followed  in  a  New  York  casein  1871. 4  Also 
in  a  case  in  1869, 5  where  real  estate  in  Syracuse  referred 
to  proved  to  be  badly  encumbered ;  Judge  Charles 
Daniels  distinguishing  a  case  in  I860,6  of  a  representa¬ 
tion  as  to  lands  in  Illinois  and  Indiana  purporting  to  be 
based  on  personal  ocular  inspection.  The  case  distin¬ 
guished  was  questioned  by  Judge  Robert  Earl  in  a  case 


iSee  People  v.  Albow  (1893),  71  Hun,  123.  As  to  the  trade-mark 
fraud  of  handing  out  “  Pride  of  the  Kitchen  ”  when  “Sapolio”  was 
called  for,  see  Enoch  Morgan  Sons  Co.  v.  Wendover  (1890),  43  Fed. 
Rep.  420.  See  also  other  cases,  ante,  §  1013. 

2  See  Universal  Fashion  Co.  v.  Skinner,  §  1137. 

3  Haycraft  v.  Creasy,  2  East,  92. 

4  Meyer  v.  Amidon,  45  N.  Y.  169. 

5  Marsh  v.  Falker,  40  N.  Y.  562. 

6  Bennett  v.  Judson,  21  N.  Y.  238. 
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in  1872. 1  In  a  case  in  1874, 2  Judge  J.  A.  Lott  distin¬ 
guished  a  cause  of  action  based  on  fraud  in  the  execution 
of  a  written  contract  from  that  founded  on  a  mistake 
merely.  In  a  case  in  1876, 3  where  the  defendant  had 
sold  and  assigned  to  the  plaintiff  a  legacy  on  representa¬ 
tion  that  it  was  as  good  as  a  mortgage  on  any  man’s 
farm,  and  the  legacy  had  been  adjudged  not  to  be  a 
charge  on  the  real  estate,  it  was  held  that  an  action  for 
fraud  was  not  maintainable. 

§  1269.  Fraudulent  Intent— Evidence— One’s  Means  of  Knowl¬ 
edge  Equal  to  the  Other’s. 

In  an  English  case  in  1832, 4  it  appeared  that  Fox,  at 
Pernambuco,  wrote  a  bill  of  exchange  on  Hancorne,  and 
Walter,  who  lived  with  Hancorne,  wrote  an  acceptance 
on  it  as  by  Hancorne’s  procuration.  The  bill  being  dis¬ 
honored,  it  was  held  that  Polhill,  an  indorsee,  could 
maintain  against  W alter  an  action  for  fraud  in  law, 
intent  presumable.  But  he  could  not  be  charged  as  ac¬ 
ceptor.  In  an  English  case  in  1851, 5  it  appeared  that 
Watson  intrusted  a  post-dated  check  to  Sartain  to  enable 
him  to  impose  on  Poulson,  who  could  not  read  writing-, 
in  a  purchase  of  sheep,  and  payment  was  stopped  after 
he  had  parted  with  the  sheep.  It  was  held  that  Poulson 
could  maintain  an  action  against  both  for  deceit  ;  and 
the  post-dated  check  was  admissible  to  show  fraud,  though 
inadmissible  to  prove  a  contract. 

In  a  New  York  case  in  1874, 6  a  majority  of  the  court 
held  that  a  false  statement  as  to  the  value  of  stock  in  the 
Congress  Spring  Company,  made  by  a  vendor  for  the 
purpose  of  obtaining  a  higher  price  than  he  knows  the 
property  is  worth,  will  not  sustain  an  action  for  fraud  by 
a  purchaser  who  contracted  relying  upon  the  statement ; 
he  must  rely  on  his  own  judgment.  This  was  distin- 

1  Wakeman  v.  Dailey,  51  N.  Y.  27. 

2  Dudley  v.  Scranton,  57  N.  Y.  424. 

8  Duffany  v.  Ferguson,  66  N.  Y.  482. 

4  Polhill  v.  Walter,  3  Barn.  &  Adol.  114. 

6  Watson  v.  Poulson,  7  Eng.  L.  &  Eq.585. 

*  Ellis  v.  Andrews,  56  N.  Y.  83. 
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guished  from  a  case  in  1873, 1  where  tlie  vendor  used  means 
to  induce  the  purchaser  to  forbear  making  inquiries. 
Compare  a  decision  in  1871, 2  that  the  defendant  might 
show  he  believed  from  inquiries  that  the  mining  bonds 
transferred  by  him  were  good.  Various  are  the  applica¬ 
tions  of  the  rule  as  to  statements  of  the  cost  or  value 
where  the  means  of  knowledge  are  equally  available  to 
both  parties.3 

In  a  case  from  a  Louisiana  Federal  court  in  1871, 4 
it  appeared  that  Butler  was  a  patentee  of  a  cotton-tie, 
and  that  Watkins,  agent  of  an  English  “  Nut  and  Bolt 
Company,”  fraudulently  pretending  to  negotiate  for  the 
use  of  the  patent,  delayed  the  use,  with  intent  to  get 
time  to  bring  a  rival  invention  into  use.  It  was  held 
that  Butler  might  prove  that  Watkins  had  played  the 
same  trick  on  Wailey,  another  inventor  of  a  cotton-tie. 


g  1270.  Forging  Letter  of  Introduction — Counterfeiting. 

Although  it  is  indictable  to  forge  a  free  railway  pass,5 
•or  a  railway  ticket,6  it  seems  to  be  otherwise  as  to 
forgery  of  a  letter  of  introduction  bespeaking  the  show¬ 
ing  of  courtesies  to  the  bearer,  by  railroad  officials,  and 
promising  to  reciprocate,  purporting  to  be  signed  by  a 
railway  superintendent.7  The  writing  forged  must  sub¬ 
ject  the  party  affected  to  legal  liability,  if  genuine. 

In  an  English  case  in  1879, 8  a  majority  of  the  court 
held  it  to  be  counterfeiting  to  fraudulently  file  away  at 


1  Simar  v.  Canaday,  53  N.  Y.  298. 

2  0berlander  v.  Spiess,  45  N.  Y.  175. 

8  See  Slaughter’s  Adm.  v.  Gerson  (1871),  13  Wall.  379  (Judge  Field 
citing  Atwood  v.  Small  (1835),  2  Clark  &  F.  232) ;  Holbrook  v.  Connor 
C872)  60  Me.  578  (Judge  Danforth  quoting  Judge  Gray’s  dictum  m 
Manning  v.  Albee,  11  Allen,  520  ;  and  Judge  Ames’s  in  Cooper  v. 
Lovering  (1870),  106  Mass.  77) ;  Van  Epps  v.  Harrison  (1843)  5  Hdl  (N. 
Y.),  63  (cited  by  Judge  Miller  in  Goldenbergh  v.  Hoffman  (1877),  69  N. 
Y.  322) ;  Ekins  v.  Tresham  (1664),  1  Levinz,  102. 

4  Butler  v.  Watkins,  13  Wall.  456. 

6  Com’th  v.  Ray  (1855),  3  Gray,  441. 

8  Reg.  v.  Fitch  (1862),  9  Cox,  Crim.  Cas.  160. 

7  Waterman  v.  People  (1873),  67  Ill.  91. 

8  Reg.  v.  Hermann,  L.  R.,  4  Q.  B.  D.  284. 
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the  edges  one- twenty- fourth  of  the  weight  of  a  genuine 
sovereign,  and  add  a  new  milling. 

§  1271.  Philadelphia’s  Champion  Forger. 

A  Pennsylvania  case  in  1840, 1  wherein  Dr.  Eldridge 
was  acquitted  after  several  trials,  disclosed  remarkably 
hold,  skillful  forgeries.  In  1839,  the  forger  (whoever 
he  was)  opened  accounts  in  twelve  Philadelphia  banks. 
He  used  names  of  three  fictitious  firms.  In  1839,  the 
banks  had  suspended  specie  payments  ;  the  paying  teller 
marking  “  Good”  on  the  face  of  checks,  and  these  pass¬ 
ing  from  hand  to  hand,  or  being  deposited  as  cash.  In 
1840,  this  rule  was  partly  relaxed.  The  forger  prepared 
thirty-six  checks,  twelve  for  over  $800  each,  twelve  for 
over  $400  each,  and  the  remaining  twelve  for  $1,230  each. 
The  two  former  series  were  drawn  by  each  of  the  ficti¬ 
tious  firms,  on  one  of  the  particular  banks  in  which  tho 
account  of  that  firm  had  been  kept,  and  all  marked 
“  Good,”  with  the  forged  signature  of  the  paying  teller 
of  the  bank.  The  remaining  checks  were  drawn  ready 
for  use,  when  the  forged  checks  should  be  deposited  and 
entered  as  cash  in  the  respective  banks.  In  order  that 
nothing  be  wasted,  the  money  remaining  was  withdrawn 
before  the  day  of  the  final  operations. 

On  that  day,  April  30th,  he  deposited  in  each  of  the 
twelve  banks  one  of  the  $800  checks  on  another  bank, 
and  of  the  $400  checks  on  another  bank,  adroitly  placed 
with  thirty  dollars  in  bank  notes  in  the  bank  book  ;  and 
the  credit  was  entered  by  the  receiving  teller.  He  then, 
in  every  instance,  walked  to  the  desk  of  the  paying 
teller,  presented  the  check  of  $1,230  upon  that  bank^ 
stated  that  lie  wished  it  paid  in  notes,  and  received  the 
amount  accordingly.  It  is  one  of  the  cases  that  reminds 
of  Marmion’s  forged  letter  before  Flodden  and  also  of 
the  lines — - 

“  Will  Surrey  dare  to  entertain 
’Gainst  Marmion  charge  disproved  and  vain  ? 

Small  risk  of  that,  I  trow, 

1  Com’th  v.  Eldridge,  2  For.  457. 


Chap.  XX. 


FRAUD,  FORGERY,  ETC. 


965 


Yet  Clare’s  sharp  questions  must  I  slum  ; 

Must  separate  Constance  from  the  nun — 

O  what  a  tangled  web  we  weave 
When  first  we  practice  to  deceive  !  ” 

§  1272.  Transmutable  Blanks— Patent-agent  Notes. 

Liability  of  parties  to  altered  instruments  lias  already 
been  considered.1 

A  well-worked  fraud  lias  been  to  induce  a  party  to 
sign  a  paper  purporting  to  appoint  him  an  agent  for 
sale  of  some  agricultural  implement,  but  which  finally 
turns  up  in  the  hands  of  an  alleged  innocent  holder  as  a 
“  cut-throat  ”  promissory  note.  In  a  Pennsylvania  case 
in  1875, 2  the  instrument  resulting  from  cutting  off  the 
right  end  (at  [  ])  was  as  follows  : 

“North  East,  April  3d,  1872.  Six  months  after-date 
I  promise  to  pay  to  J.  B.  Smith  or  ”  [  ]  “  order  two 

hundred  and  fifty  dollars,”  [  ]  “for  value  received, 

with  legal  interest,  without  ”  [  ]  “  defalcation  or  stay 

of  execution.  T.  H.  Brown.”  [  ]  (Endorsed)  “J.  B. 

Smith,  without  recourse.” 

The  clipping  of  the  right  end  cut  off  the  following 
(after  “  Smith  or  ”)  “bearer  fifty  dollars  when  I  sell  by,” 
and  (after  “two  hundred  and  fifty  dollars”)  “worth 
of  Hay  and  Harvest  Grinders,”  and  (after  “interest 
without”)  “  appeal  and  also  without,  '  and  (after  “  T.  H. 
Brown”)  “agent  for  Hay  and  Harvest  Grinders.”  It 
was  held  that  it  was  for  the  jury  to  determine  if  there 
was  negligence  in  the  maker ;  and  that  one  who  makes 
a  note  so  negligently  as  to  invite  alteration  or  tampering 
is  liable  to  an  innocent  indorsee. 

§  1273.  Trick-note  Forgery. 

In  the  patent  washing-machine  case  in  1874, 3  a  con¬ 
dition  in  the  bottom  margin  was  cut  off,  namely,  that 
the  note  was  not  to  be  paid  until  the  profits  on  the 
patent  should  amount  to  $250.  In  a  similar  case  in 

i  gg  1043-4.  2  Brown  v.  Reed,  79  Pa.  St.  870. 

3  Zimmerman  v.  Rote,  75  Pa.  St.  188. 
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1870,1  the  maker  signed  the  note  while  sitting  in  his 
carriage,  and  (not  having  his  spectacles)  without  reading 
it.2  To  cut  off  the  condition  is  punishable  as  forgery.3 

In  a  Massachusetts  case  in  1877, 4  an  insertion  by  one 
of  the  makers,  before  “sixty-seven  dollars”  of  “four 
hundred  and  ”  was  held  to  avoid  the  note  as  to  makers 
not  consenting  thereto.  In  an  Iowa  case  in  1879, 5  it 
appeared  that  a  note  had  been  altered  by  inserting  after 
the  “at”  (in  the  printed  blank)  ten  per  cent,  interest, 
but  the  payee  restored  by  erasure  before  transfer.  The 
maker  was  held  liable  to  the  indorsee.6 

e 

A  colluding  indorsee  cannot  recover  on  a  trick-note.7 

§  1274.  Accession  and  Alteration — Fraudulent  Conversion. 

As  to  the  rights  of  a  fraudulent  trespasser,  it  is  in¬ 
teresting  to  note  the  change  of  law  with  the  progress 
of  the  centuries  ;  the  distinction  between  accession  and 
alteration.  Blackstone  tells  us8  that  “  by  the  Roman 
law,  if  any  given  corporeal  substance  received  after¬ 
wards  an  accession  by  natural  or  by  artificial  means,  as 
by  the  growth  of  vegetables,  the  pregnancy  of  animals, 
the  embroidery  of  cloth,  or  the  conversion  of  wood  or 
metal  into  vessels  and  utensils,  the  original  owner  of  the 
thing  was  entitled  by  his  right  of  possession  to  the 
property  of  it  under  such  its  state  of  improvement. 
But  if  the  thing  itself,  by  such  operation,  was  changed 
into  a  different  species,  as  by  making  wine,  oil  or  bread 
out  of  another’s  grapes,  olives  or  wheat,  it  belonged  to 
the  new  operator  ;  who  was  only  to  make  satisfaction  to 
the  former  proprietor  for  the  materials  which  he  had  so 

1  Phelan  v.  Moss,  67  Pa.  St.  59. 

-  Compare  Wait  v.  Pomeroy,  20  Mich.  425  ;  Benedict  v.  Cowden,  49 
N.  Y.  396. 

8  State  v.  Stratton  (1869),  27  Iowa,  420. 

4  Greenfield  Sav.  Bk.  v.  Stowell,  123  Mass.  196. 

6  Shepard  v.  Whetstone,  51  Iowa,  457. 

6  Compare  Rambolt  v.  Eddy  (1872),  34  Iowa,  440  ;  Holmes  v.  Trum- 
per,  22  Mich.  427  ;  Washington  Sav.  Bk.  v.  Ecky,  51  Mo.  272. 

7  Ormsbee  v.  Howe  (1881),  54  Vt.  182. 

8  2  Com.  404. 
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converted.”1  Tortuous  confusion  of  goods  will  be  con¬ 
sidered  further  on.2 

§  1275.  Trespasser  Suffers  Consequences. 

In  a  case  hotly  contested  in  New  York  in  1844,  1847 
and  1S50,3  it  was  finally  decided  that  when  a  quantity  of 
corn  was  taken  from  the  owner  A. ,  by  a  willful  trespasser, 
B.,  and  by  B.  converted  into  whisky,  the  property  was  not 
changed,  and  the  whisky  belonged  to  A.  Chief  Justice 
Bronson  dissented  ;  still  adhering  to  the  opinion  he  had 
rendered  in  the  Supreme  Court.  Judge  Harris  agreed 
with  him.  Of  the  four  judges  rendering  in  the  Court  of 
Appeals  the  decision  of  reversal,  Judge  Jewett  had  given 
a  dissenting  opinion  in  the  Supreme  Court,4  wherein  he 
quoted  Puffendorf  :  The  fraudulent  party  gains  no  more 
right  to  demand,  etc.,  “  .  .  .  than  a  thief  who  digs  through 
my  walls  can  claim  to  be  paid  for  his  great  trouble  in 
making  a  new  door  into  my  house  ;  or,  than  one  that 
breaks  an  imposthume,  otherwise  incurable,  with  a  blow 
that  he  designed  for  my  death  ;  or  than  Autolycus  could 
have  asked  a  price  for  painting  the  horses  which  he  first 
stole.” 

This  was  followed  in  a  case  in  1880,  where  there  had 
been  a  fraudulent  sale  of  whisky  from  a  U.  S.  bonded 
warehouse  ;  the  doctrine  of  equitable  subrogation  would 
not  apply  to  relieve  the  purchaser  from  a  loss  occasioned 
by  his  own  unlawful  act.5  Therein  Judge  Andrews 
quoted  a  remark  by  Judge  Bearsley  in  a  case  in  1845  :  6 
“  The  law  cares  very  little  what  the  loss  of  a  fraudulent 
party  may  be.  If  lie  lias  so  entangled  himself  in  the 
meshes  of  his  own  knavish  plot,  that  the  party  defrauded 
cannot  unloose  him,  the  fault  is  his  own.” 

1  Compare  a  peculiar  case  of  conversion  of  the  Vicksburg  bales. 
The  Intermingled  Cotton  Cases  (U.  S.  v.  Raymond,  etc,),  92  U.  S.  651. 

2  See  §  1655. 

s  Silsbury  v.  M’Coon,  6  Hill,  425  ;  4  Denio,  3*3  ;  3  N.  Y.  379. 

4  4  Denio,  339. 

5  Guckenheimer  v.  Angevine,  81  N.  Y.  394. 

6  Masson  v.  Bovet,  1  Denio,  69. 
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§  1276.  Defrauding  a  Corpse. 

In  a  Cincinnati  case  in  1871, 1  by  a  widower  against 
surgeons  of  a  medical  college,  it  appeared  that  the  de¬ 
fendants  had  received  the  wife’s  body  in  order  to  make 
a  post  mortem  examination  of  her  throat  to  ascertain  the 
cause  of  her  death.  Instead  of  fulfilling  their  promise  to 
give  the  body  decent  burial,  they  put  a  dummy  in  the 
coffin,  and  on  pretense  of  danger  of  infection,  kept  the 
coffin  closed.  The  sexton  accidentally  discovered  the 
fraud,  and  only  after  threats  of  a  criminal  prosecution 
was  the  body  surrendered  to  the  plaintiff.  To  his  civil 
suit  for  the  outrage  they  demurred,  contending  that 
there  was  no  property  in  a  dead  human  body.  In  over¬ 
ruling  the  demurrer  Judge  Prentiss  remarked  that  it 
would  be  against  public  policy  to  allow  a  contract  for 
the  sale  of  such  body  to  be  enforced  ;  that  some  person — 
here,  the  husband — should  have  a  right  to  its  custody 
for  purposes  of  decent  burial ;  and  that  this  quasi  prop¬ 
erty  right  could  be  enforced  by  civil  action.  Right  of 
custody  of  a  corpse  will  be  considered  in  the  next  chapter. 

§  1277.  “  Bunco  ”  Tricks— Stake-holder  Passes  no  Title. 

Several  “ bunco”  larcenies  have  already  been  con¬ 
sidered.2  In  an  Arkansas  case  in  1880, 3  it  was  held  that 
an  indictment  setting  forth  several  false  pretenses  is 
sustained  if  only  one  be  proven.  Herman  led  Jameson 
to  V  andimark,  whom  he  represented  to  be  a  fine  Ken¬ 
tucky  gentleman  and  trustworthy  man,  having  stock  at 
the  Union  Depot,  and  money  in  a  bank  at  Little  Rock, 
and  desirous  to  hire  a  man,  and  safe  to  lend  to,  etc. 
The  indictment  negatived  by  alleging  that  Vandimark 
was  not  a  stock-owner  from  Kentucky  or  any  other 
State,  was  “not  a  trustworthy  man,  but  a  fakir  and  a 
cheat.  Omission  to  allege  that  the  false  pretenses  were 
made  in  Vandimark’s  presence  was  not  fatal,  as  both 
logues  were  charged  with  making  them.  That  method 

1  Anon.,  4  Alb.  L.  J.  56.  2  §§  1202-3. 

8  State  v.  Vandimark  and  Herman,  35  Ark.  396. 
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of  borrowing  $70  cost  three  and  a  half  years  in  the  peni¬ 
tentiary. 

In  a  New  York  case  in  1874, 1  it  appeared  that  Hodge 
staked  his  watch  and  chain  on  a  throw  of  the  dice,  and 
lost  by  reason  of  a  trick  of  his  adversary,  Badger.  The 
stake-holder  delivered  them  to  Badger,  who  sold  them 
for  value  to  Sexton  without  notice  of  how  he  obtained 
them.  Held,  the  no  title  passed  to  Badger,  and  Hodge 
could  recover  of  Sexton  in  replevin. 

§  1278.  Sharper  than  the  Lawyer— “  Doctorine.” 

The  London  Truth  in  1882  told  of  a  confidence  game 
played  upon  a  lawyer  by  a  smarter  man,  a  stranger. 
Stranger  asked  lawyer  to  draw  his  will,  taking  the  execu¬ 
torship  and  £500  for  his  trouble  ;  all  in  great  secrecy,  as 
he  was  going  to  cut  off  his  family  and  make  his  valet 
his  beneficiary.  Lawyer  complied,  and  consented  to 
retain  custody  of  the  precious  document.  Lawyer  then 
gave  Stranger  his  check  for  £200  as  a  loan.  Stranger 
was  the  valet  in  disguise. 

In  a  Pennsylvania  case  in  1879, 2  it  was  held  that  a 
physician’s  inducing  an  aged  and  wealthy  patient  to  give 
him  $50,000  was  not  presumptively  fraudulent. 

§  1279.  What  is  a  Lottery. 

An  offer  to  give  a  gold  watch  to  the  person  buying 
fifty  cents’  worth  of  goods  and  guessing  nearest  to  the 
number  of  beans  in  a  glass  globe  in  the  store  window  is 
advertising  a  lottery  within  the  Indiana  prohibition.3 

In  an  Alabama  case  in  1878, 4  it  was  held  that  the 
following  did  not  constitute  a  lottery  :  money  was  put 
upon  a  round  board  in  equal  amounts,  by  several  persons, 
each  in  turn  whirling  a  hand  fastened  in  the  center,  the 
one  at  whose  whirl  the  hand  registered  the  highest 
number  on  the  rim  of  the  board  taking  all  the  money  on 
the  board ;  the  owner  of  the  board  sometimes  putting  up 

1  Hodge  v.  Sexton,  4  Thomp.  &  C.  54  ;  1  Hun,  576. 

2  Audenreid’s  Appeal,  89  Pa.  114. 

3  Hudelson  v.  State  (1883),  94  Ind.  426. 

4  Buckalew  v.  State,  62  Ala.  334. 
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money,  and  sometimes  charging  a  small  sum  to  be  paid 
by  the  winner  for  the  use  of  the  board.  Whether  it 
would  be  a  “  table  for  gaming”  within  the  statute  was 
not  decided. 

In  a  Chicago  case  in  1866, 1  a  “  gift  sale  ”  was  decided 
to  be  a  lottery.  Dunn  kept  on  his  desk  a  box  of  envelopes 
containing  recipes  and  popular  songs,  also  a  card  de¬ 
scriptive  of  some  one  of  a  stock  of  different  values  worth 
$1,500,000,  all  to  be  sold  for  one  dollar  each  without 
regard  to  value,  and  not  to  be  paid  for  until  the  buyer 
of  the  envelope  knew  what  he  was  to  receive.  The  price 
of  the  envelope  was  25  cents.  Similarly,  in  a  New  York 
case  in  1874, 2  was  a  sale  of  “prize  candy  packages” 
held  to  be  a  lottery.  So  also  in  Texas  in  1877.1 2  3 4 

In  a  Maryland  case  in  1891, 4  it  was  held  that  selling 
packages  of  coffee  on  which  are  pasted  slips  of  paper 
marked  “  1  Plate,”  for  each  of  which  slips  when  presented 
to  the  seller  he  gives  a  plate,  contravened  the  Maryland 
statute  prohibiting  “any  scheme  or  device  by  way  of 
gift  enterprise.” 

§  1280.  Gift-Sales— Blank-book  Slide. 

In  a  Tennessee  case  in  1858, 6  it  appeared  that  a  firm, 
to  dispose  of  an  old  lot  of  books,  made  a  “gift  sale,” 
selling  each  book  at  its  market  price,  but  offering  to  the 
buyer  of  each  book  a  prize.  The  names  of  the  prizes 
were  written  in  a  blank-book  having  a  scale  that  was 
slid  one  line  at  purchase  revealing  the  name  of  the 
prize.  These  consisted  of  two  gold  watches,  a  silver 
watch,  a  case  of  mathematical  instruments,  and  minor 
prizes  down  to  a  box  of  wafers.  Bell  bought  eight  books, 
received  as  many  prizes,  and  was  convicted  of  unlawful 
gaming.  The  Supreme  Court  accepted  the  definition  of 
gaming  as  an  agreement  to  risk  money  on  a  contest  or 

1  Dunn  v.  People,  40  Ill.  465. 

2  Hull  v.  Ruggles,  56  N.  Y.  424. 

8  Holoman  v.  State,  2  Tex.  App.  610. 

4  Long  v.  State,  74  Md.  565. 

6  Bell  v.  State,  5  Sneed,  507. 
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chance  where  one  must  be  loser  and  the  other  gainer. 
But  as  there  had  been  only  eleven  jurors,  the  judgment 
was  reversed. 

In  a  North  Carolina  case  in  1876, 1  it  appeared  that 
there  was  in  Raleigh  a  licensed  “  gift  enterprise”  where¬ 
in  were  sold  small  oval  cards  with  numbers  on  them,  and 
there  were  in  a  box  a  certain  number  of  envelopes,  con¬ 
taining  each  one  card  with  a  number  on  it.  One  buying 
an  oval  card  was  permitted  to  draw  from  the  box  an 
envelope,  and  if  any  one  of  the  numbers  on  the  oval  card 
corresponded  with  that  on  the  envelope  card,  he  got  ten 
times  the  amount  invested.  It  was  held  to  be  a  lottery, 
and  a  buyer  to  be  indictable.  Somewhat  similar  was  a 
gift  sale  at  Concord,  N.  H.,  decided  in  1856,  to  be  a 
lottery,2  and  the  proprietors  to  be  indictable.  The  gift 
was  to  be  determined  by  correspondence  of  indorsed 
numbers  on  the  book  sold  with  one  in  a  blank-book 
whereon  a  piece  of  zinc  with  an  aperture  was  used. 
Compare  the  druggist’s  enterprise,  “$500  given  away.”3 

§  1281.  Gift  Concerts. 

There  was  a  similar  decision  in  Massachusetts  in 
186 7, 4  as  to  the  “  North  American  Prize  Concert.  To  be 
drawn  at  the  Rink,  Chicago,  Illinois.  ...  1  Gift  in 
Greenbacks,  $30,000  .  .  .  residences,  pianos,  watches. 

.  .  .  Every  other  ticket  draws  a  prize.” 

In  a  Chicago  case  in  1871, 5  another  scheme  was  held 
to  be  a  lottery.  One  buying  a  ticket  at  five  dollars  was 
presented  a  steel-plate  engraving  and  also  a  bill  entitled 
“  Grand  National  Festival,  to  erect  in  the  city  of  Chicago 
an  Industrial  College  and  Home  for  Unfortunate  Fe¬ 
males,”  and  proposing  to  give  a  series  of  musical  recep¬ 
tions,  and  a  course  of  lectures  in  Chicago,  at  the  close  of 
which  and  after  sale  of  200,000  engravings  to  distribute 
to  the  purchasers  “in  a  just  and  legal  manner  ”  $200,000 

1  State  v.  Bryant,  74  N.  Car.  207.  2  State  v.  Clarke,  33  N.  H.  329. 

3Lohman  v.  State  (1882),  81  Ind.  15. 

4  Com’th  v.  Thacher.  97  Mass.  583. 

6  Thomas  v.  People,  59  Ill.  160. 
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in  3,012  presents.  Each  buyer  was  to  have  a  chance  for 
$50,000  in  gold  or  $25,000  in  greenbacks,  or  a  splendid 
residence  in  Chicago,  or  one  in  Brooklyn.  Judge  An¬ 
thony  Thornton  remarked :  “If  the  engravings  are 
worth  $1,000,000,  and  the  presents  $200,000,  then  $1,200,- 
000,  together  with  concerts  and  lectures,  are  given  for 
$1,000,000.  This  benevolence  is  too  exalted  and  dis¬ 
interested.” 

Somewhat  similar  was  a  New  York  case  in  1872, 1 
wherein  was  held  to  be  a  lottery  a  scheme  for  a  gift 
concert  at  Washington,  and  distribution  for  the  benefit 
of  a  Foundling  Asylum  in  New  York  City,  and  a  Sol¬ 
diers  and  Sailors  Orphans’  Home  in  Washington.  So  an 
action  would  not  lie  to  recover  of  an  agent  the  proceeds 
of  sales  of  such  (lottery)  tickets. 

§  1282.  Art(fulness)  Exhibitions. 

In  a  New  Jersey  case  in  1868, 2  it  was  held  that  a 
public  exhibition  during  which,  and  as  a  part  of  the 
advertised  proceedings,  presents  were  distributed  among 
such  of  the  audience  as  held  tickets  which  answered  to 
the  number  called  at  will  by  the  exhibitor,  was  held  to 
be  a  lottery.  It  was  a  panorama,  at  Trenton,  of  “  The 
Great  Miltonian  Tableaux  of  Paradise  Lost,  or  the  Great 
Rebellion  in  Heaven.”  Every  one  receiving  a  present 
was  expected  to  act  as  canvasser  by  speaking  well  of  the 
exhibition. 

In  a  New  York  case  in  1852, 3  it  was  held  that  the 
annual  distribution  provided  for  in  the  constitution  of 
the  Art  Union  being  an  illegal  lottery,  the  works  of  art 
that  had  been  offered  for  distribution  were,  by  force  of 
the  statutory  forfeiture,  the  exclusive  property  of  the 
State.  In  an  Alabama  case  in  1S71,4  the  distribution  of 
money  prizes  by  lot  by  the  Tuskaloosa  Scientific  and  Art 
Association  was  held  to  be  a  lottery. 

1  Negley  v.  Devlin,  12  Abb.  Pr.  N.  S.  210. 

2  State  v.  Shorts,  32  N.  J.  L.  398. 

8  Bennett  v.  American  Union,  5Sandf.  614  ;  People  v.  Id.,  13  Barb. 
577  ;  Governors  of  Alms  House  v.  Id. ,  7  N.  Y.  228. 

4  Marks  v.  State,  45  Ala.  38. 
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§  1283.  Austrian  Loan  Scheme. 

In  a  New  York  case  in  1S80,1  an  action  under  the 
statute  allowing  the  buyer  of  a  lottery  ticket  to  recover 
back  double  the  money  paid,  it  appeared  that  the  ticket 
was  called  an  Austrian  government  bond.  It  was  held 
that  international  comity  did  not  allow  lottery  tickets 
issued  by  a  foreign  government  to  be  sold  within  its 
limits.  And  in  1S93  the  Federal  Supreme  Court  declared 
this  Austrian  loan  scheme  giving  each  bondholder  a 
share  for  a  prize  to  be  a  “lottery”  within  U.  S.  St.  1890. 2 

§  1284.  Deed  Lottery— Innocent  Purchaser’s  Title  Void. 

In  a  New  Jersey  case  in  1852, 3  it  appeared  that 
Wooden  owning  a  fifteen-acre  tract  in  Warren,  in  1835, 
caused  it  to  be  laid  out  in  fifty-eight  lots,  and  sold  fifty- 
seven  of  them  to  different  persons,  taking  from  each  a 
promissory  note  for  $75,  with  an  understanding  that 
the  fifty-seven  numbers  should  be  put  in  one  box  and 
the  fifty- seven  names  in  another,  and  the  lots  he 
appropriated  by  a  drawing  and  the  respective  deeds 
afterwards  made  accordingly.  Lot  No.  1  was  worth 
$600,  but  several  of  the  lots  not  more  than  $50.  Lot  No. 
1  fell  to  Shot  well,  and  Wooden  executed  to  him  a  deed 
and  he  took  possession  thereof.  Afterwards  Wooden 
brought  this  ejectment  suit  to  recover  possession,  on  the 
ground  of  illegality  of  the  transaction  in  which  the  con¬ 
veyance  originated.  A  majority  of  the  Supreme  Court 
rendered  judgment  for  Shotwell ;  Chief  Justice  Green 
citing  the  maxims,  in  pari  delicto ,  potior  est  conditio 
possidentis ,  and  salus  populi  suprema  lex.  Wooden 
appealed,  and  the  Court  of  Errors  declared  that,  under 
the  statute  against  lotteries,  Wooden’s  conveyance  was 
void.  Accordingly,  the  judgment  was  reversed. 

§  1285.  Land  Lottery— Farm  Lottery. 

In  a  case  in  an  Oregon  Federal  court  in  1868, 4  the 

1  Kohn  v.  Koehler,  21  Hun,  446.  But  see  96  N.  Y.  362. 

2  Horner  v.  U.  S.,  147  U.  S.  449. 

3  Wooden  v.  Shotwell,  3  Zabr.  465  ;  4  Id.  (24  N.  J.  L.)  789. 

*U.  S.  v.  Olney,  Deady  (U.  S.),  461. 
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Astoria  scheme  to  sell  600  lots  at  $50  each,  the  values 
ranging  from  nearly  $50  to  $5,000,  was  held  to  be  a  lottery 
and  liable  to  the  special  tax. 

In  a  case  in  a  New  Jersey  Federal  court  in  1821, 1  it 
was  held  that  a  conveyance  of  the  “Griffith  farm”  in 
New  Jersey,  founded  on  a  lottery  consideration,  was  void 
by  the  N.  J.  lottery  act,  although  the  lottery  was  con¬ 
trived  and  drawn  in  Pennsylvania.  In  that  lottery  the 
1,500  certificates  were  sold  at  $125  each,  and  one  of  the 
prizes  was  the  Olympic  Theater  in  Philadelphia. 

Similar  was  the  Blue-Rock  farm  case  in  Lancaster 
County  in  1818. 2 


§  1286.  Lottery  Tickets. 

In  a  case  in  1850, 3  it  was  held  that  B.,  arranging  in 
Pennsylvania  for  M.  to  purchase  for  him  in  Baltimore  a 
lottery  ticket  (lotteries  being  authorized  by  Md.  law), 
may  in  Pennsylvania  recover  the  proceeds. 

In  a  Pennsylvania  case  in  1822, 4  it  wTas  held  that  an 
action  would  not  lie  to  recover  the  prize  drawn  to  a 
lottery  ticket  that  had  been  lost,  unless  indemnity  be 
first  given  or  tendered  against  future  claims  founded 
thereon.  It  was  a  ticket  in  the  Elizabetlitowm  Church 
lottery.  The  plaintiff  had  pursued  the  thief  twenty 
miles,  caught  him  and  recovered  his  pocket-book,  but 
not  the  ticket. 


§  1287.  Cup  and  Sorcery. 

In  a  New  York  case  in  1888, 5  it  was  held  that  the  N.  Y. 
statute  of  1881,  prohibiting  the  sale  of  any  article  of 
food  upon  the  inducement  of  a  gift  or  prize,  was  uncon¬ 
stitutional.  The  following  extracts  are  from  Irving 
Browne’s  pleasantly  rhymed  report  of  the  case  : 6 — 

1  Ridgeway  v.  Underwood,  4  Wash.  (U.  S.)  129. 

2Seidenbender  v.  Charles’s  Adm.,  4  Serg.  &  R.  (Pa.)  151. 

3  McNight  v.  Biesecker,  13  Pa.  St.  328. 

4  Snyder  v.  Wolfley,  8  Serg,  &  R.  328. 

6  People  v.  Gillson,  109  N.  Y.  389. 

«  4  Gr.  Bag,  202. 
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“  One  Gillson  sold  coffee  and  teas, 

And  sought  his  customers  to  please 
By  offering  them  with  each  two  pound 
Their  choice  of  cup  and  saucer  found 
Upon  a  neighboring  counter  spread 
All  gay  with  green,  blue,  gilt  and  fed. 

It  seemed  that  winter,  Albany 
Was  choked  with  every  kind  of  tea, 

Like  old  historic  Boston  port, 

And  women  joyed  in  every  sort 
Of  kettle-drum  and  various  scandal 
As  fatal  as  the  raid  of  Vandal, 

And  as  to  Weller’s  great  surprise, 

Swelled  visibly  afore  one’s  eyes  ; 

And  men  at  breakfast  dosed  themselves 
With  coffee  from  said  Gillson’s  shelves. 

“  By  such  seductive,  crafty  offers 
Gillson  diverted  to  his  coffers 
Much  of  the  trade  his  rivals  had; 

Which  naturally  drove  them  mad, 

And  they  combined  to  prosecute 
The  naughty  man  by  public  suit, 

Under  this  beneficial  act; 

And  having  proved  the  damning  fact, 
The  court  promoted  the  benign 
Enactment  by  a  wholesome  fine. 

But  Gillson  hired  him  lawyers  four, 

Who  knocked  at  the  appellate  door, 

And  there  with  wit  and  wisdom  blended, 
Before  those  awful  gowns  contended 
This  hygienic  resolution 
Was  not  within  the  constitution  ; 

That  any  man  might  lawfully 
Sell  with  his  coffee  or  his  tea 
The  china  ware  appropriate, 

And  not  exceed  the  usual  rate 
Which  others  charged  for  them  alone. 

‘  By  various  instances  ’tis  shown 
The  world  was  ever  ruled  by  boot ; 
Whether  upon  the  martial  foot 
Or  in  pursuit  of  peaceful  trade, 

A  certain  pathway  it  has  made.  .  .  . 
[Noah,  Jacob,  Solomon,  etc.] 
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And  so  the  Tyrian  merchantmen 
And  Carthaginian  traders,  when 
They  boldly  sailed  to  Britain’s  isle 
The  pictured  natives  did  beguile 
With  cheap  inducements  and  “job  lots” 
Of  girdles,  beads  and  showy  pots  ; — 

The  founders  of  our  common  law 

Were  caught  with  glittering  gewgaw.  .  .  . 

One  may  “  commute  ”  for  soda-water, 

And  buy  five  tickets  for  a  “  quarter”; 

The  chop-house  waiter  loudly  calls, 

“We  here  give  bread  with  two  fish-balls  !  ” 
Free  lunch  is  served  at  every  bar, 

From  Maine  to  California?*.’ 

Here  counsel  paused  to  take  a  drink 
And  mop  his  brow  and  seemed  to  think 
Of  soon  reverting  to  his  brief, 

When  quick  observed  the  reverend  chief: 

‘  Judicial  notice  we  will  take 
Of  the  last  instance  that  you  make  ; 

Its  force  may  not  be  well  denied, 

I  think  we’ll  hear  the  other  side.’ 

But  Danaher’s  eloquence  was  lost; 

They’d  not  believe  the  trifling  cost 
Would  have  the  slightest  tendency 
To  hurt  the  coffee,  or  the  tea, 

Nor  did  they  deem  the  choice  to  be 
In  nature  of  a  lottery. 

“  Thus  Montignani’s  magic  wit 
The  gist  of  the  contention  hit ; 

And  so  the  art  of  selling  tea 
Is  helped  by  cup-and-sorcery, 

And  Gillson’s  rivals,  I  surmise, 

May  straightway  go  and  do  likewise.” 


CHAPTER  XXI. 

HABEAS  CORPUS,  EXTRADITION,  ETC. 

§  1288.  Miss  Columbia  Checkmates  Miss  Nova  Eborak. 

The  perfection  of  our  duplex  judicial  system  has  gen¬ 
erally  prevented  collisions  between  the  State  courts  and 
the  Federal.1  Occasionally,  however,  a  case  arises  which, 
until  the  judges  have  ferreted  out  the  facts,  is  “fun  for 
the  million.”  In  1871,  a  petition  to  Judge  J.  H.  M’Cunn 
of  the  N.  Y.  City  Superior  Court  stated  that  John  Casey, 
a  minor,  was  being  restrained  of  his  liberty  at  Fort  Col¬ 
umbus.  A  habeas  corpus  was  granted  commanding  the 
officer  in  command  of  that  fort  to  produce  Casey’s  body 
before  Judge  M’Cunn.  General  Thos.  H.  Neill  made 
return  that  Casey  was  regularly  enlisted  in  the  service 
of  the  United  States,  and  sent  copies  of  the  papers, 
showing  Casey’s  oath  that  he  was  twenty-one  years  old. 
But  he  didn’t  produce  the  body.  Thereupon  Judge 
M’Cunn  ordered  the  sheriff  to  bring  the  said  Thomas 
Neill  “immediately  before  me.”  The  sheriff  took  the 
General  into  custody. 

Then  Gen.  Neill  petitioned  Judge  Blatchford  of  the 
Federal  District  Court,  and  was  brought  before  him  on 
habeas  corpus.  In  the  report 2  we  find  that  the  U.  S. 
law  of  1884  took  from  the  courts  and  confided  in  the 
Secretary  of  War  the  power  of  discharge  from  the  army  ; 
that  an  officer  showing  by  return  prima  facie  that  a 
man  is  held  as  an  enlisted  soldier  is  not  bound  to  produce 
the  body  before  a  judge  ;  and  that  a  sworn  army  officer 
need  not  verify  his  return  by  oath.  And  through  Judge 
Blatchford,  Miss  Columbia  made  her  “  courtesy  ”  to  Mr,. 

1  See  Re  Reynolds  (1867),  20  Fed.  Cas.  592. 

2  Re  Neill.  8  Blatch.  156  ;  17  Fed.  Cas.  1296. 
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Sheriff  and  to  Judge  M’Cunn  and  sang  :  ££  Let  my  people 
go  !  ”  The  two  were  ££  charmed  ” — and  obeyed  her.  Miss 
Nova  Eborak  was  excused  from  followingin  a  solo.  She 
however  got  in  a  bit  of  ££  last  word.”1  In  18S2,  Judge 
Blatchford  made  an  escapade  to  Washington  with  Miss 
Columbia.  He  is  said  to  be  very  fond  of  her — and  she, 
of  him.  Miss  Nova  says  :  ££I  told  you  so.”  But  she  is 
reticent  when  asked  if  M’Cunn  died  of  a  broken  heart.2 

§  1289.  Mail-bags  not  for  “  Convenience.” 

A  habeas  corpus  case  which  in  1871  caused  much  ex¬ 
citement  was  that  of  Edward  Lange,  a  gentleman  of  good 
character  and  high  standing,  proprietor  of  an  extensive 
printing  house  in  New  York  City.  On  removal  of  his 
establishment  from  Pearl  Street  to  Wooster  Street,  the 
owner  of  the  former  premises  requested  him  to  carry 
away  any  rubbish  left,  and  he  ordered  his  carman  to 
throw  the  same  into  the  loft  of  his  stable  at  his  residence 
on  Seventh  Street.  Among  this  rubbish  were  several 
old  jute  mail-bags.  Afterwards  his  coachman  was  dis¬ 
charged,  and  vindictively  informed  the  Federal  author¬ 
ities.  Mr.  Lange  was  indicted  and  found  guilty  of  steal¬ 
ing  mail-bags.  Judge  R.  D.  Benedict  sentenced  him  to 
pay  a  fine  of  $200  and  be  imprisoned  for  one  year.  On 
habeas  corpus  and  certiorari ,  the  Federal  Supreme  Court 
discharged  him.  A  law  journal  3  commented  :  ££  It  is  a 
pity  to  have  judges  so  overworked,  and  it  is  evident 
Judge  Benedict  needs  a  colleague.”  District- Attorney 
Bliss  replied,  calling  attention  to  the  words,  ££  conveni¬ 
ence  or  gain  ”  in  the  statute,4  but  the  editor  adhered  to 
his  view.6 

§  1290.  Federal  Enforcement— Gareia. 

In  a  Federal  court  case  in  18  79, 6  wherein  certain 
judges  of  election  sought  release  from  a  Baltimore  jail, 

1  See  3  Alb.  L.  J.  88.  2  See  ante,  §  101. 

3  United  States  v.  Lange,  9  Alb.  L.  J.  103.  4  Id.  p.  154. 

6  Id.  p.  150.  See  Lange  v.  Benedict,  post,  §  1707. 

6  Ex  p.  Siebold,  100  U.  S.  371. 
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it  was  held  that  Congress  may  modify  the  regulations 
made  by  a  State  for  Congressional  elections,  and  the 
Federal  government  use  physical  force  to  compel  obedi¬ 
ence  to  the  laws. 

Our  limits  hardly  admit  any  consideration  of  the 
abduction  of  Rey,  alias  Garcia,  a  Cuban  refugee,  by  De 
Espana,  the  Spanish  consul  at  New  Orleans,  and  the 
exciting  hearing  before  the  U.  S.  commissioner  there  in 
1849. 1 

§  1291.  Wily  Wiley  gets  Mixed  and  is  Checkmated  by  Mr. 

K.  Lo — Expatriation. 

An  interesting  case  deciding  the  status  of  “  Lo,  the 
poor  Indian,  ”  was  early  reported  from  Kansas.2  Keokuk, 
chief  of  the  Sac  and  Fox  tribes,  learning  that  big  white 
men  and  big  negroes  visited  Washington,  declared  that 
so  also  might  a  big  Indian.  “  0  no,”  outspoke  an  Indian 
agent  named  AViley,  6‘  for  Commissioner  Mix  says  that 
this  must  not  be,  without  a  Congressional  appropriation 
to  pay  the  expenses.”  Thereupon  Keokuk  made  his  own 
appropriation  and  started.  But  at  Lawrence,  Kan.,  he 
was  arrested  by  "Wiley.  He  was  finally  liberated  on 
habeas  corpus.  He  then  sued  Wiley  for  false  imprison¬ 
ment,  assault  and  battery,  and  recovered  a  verdict  of 
$1,000.  This  was  sustained  on  appeal. 

In  a  habeas  corpus  case,  in  a  Nebraska  Federal  court 
in  1879, 3  Judge  Dundy  held  that  an  Indian  has  the  same 
expatriation  rights  as  a  white  man,  and  a  Ponca,  sent 
to  an  unhealthful  reservation  in  the  Indian  Territory, 
might  take  French  leave,  and  return  to  his  Northern 
ancestral  home. 

§  1292.  No  Indian-in-Law. 

In  a  habeas  corpus  case  in  1879, 4  it  appeared  that  under 
the  Choctaw  Nation’s  Treaty  of  1866,  art.  38,  every  white 
person  marrying  a  Choctaw  and  domiciled  with  that 
nation  is  adopted  by  the  tribe  and  becomes  a  sort  of 

1  See  5  Gr.  Bag,  261.  2  Keokuk  v.  Wiley,  6  Kan.  94. 

3  Re  Standing  Bear,  19  Alb.  L.  J .  405,  466. 

4  Ex p.  Reynolds,  5  Dillon,  394  ;  20  Fed.  Cas.  582. 
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Indian-in-law,  within  the  U.  S.  Statute,  §  2446,  leaving1 
to  be  dealt  with  by  the  Indian  authorities  “offenses com¬ 
mitted  by  one  Indian  upon  the  person  or  property  of  an¬ 
other  Indian.”  Reynolds,  a  white  man,  arrested  on  a 
charge  of  murdering  Puryear,  applied  for  a  discharge 
for  want  of  jurisdiction,  claiming  that  both  he  and  Pur¬ 
year  were  such  Indians-in-law.  Reynolds  had  married 
a  Choctaw  in  Mississippi,  Puryear  had  there  married  a 
woman  both  of  whose  parents  had  Indian  blood,  but  her 
paternal  grandfather  was  a  full-blooded  white  man, 
residing  with  no  Indian  tribe.  Consequently  her  father 
was  in  law  a  white  citizen  of  the  United  States,  and  such 
also  was  her  status.  So  Puryear  was  no  Indian-in-law, 
and  Reynolds  was  remanded  to  the  custody  of  the 
marshal. 

§  1293.  The  White  the  Off  Color. 

On  habeas  corpus,  in  1853,  Jane  Trainer,  a  colored 
girl  ten  years  old,  was  brought  before  Judge  Barculo  of 
the  N.  Y.  Supreme  Court  sitting  at  Brooklyn,  upon  ap¬ 
plication  of  her  father,  Charles  Trainer,  a  free  colored 
man  who  had  followed  her  and  the  respondent  Rose 
Cooper,  alias  Porter  (a  woman  admitted  by  her  counsel 
to  be  a  common  prostitute),  from  Mobile  to  Yew  York. 
(The  notorious  ward-room  ruffian,  Capt.  Isaiah  Rynders, 
had  interfered  to  prevent  service  of  the  writ,  but  was 
released  from  arrest  on  apologizing.)  The  child  was 
delivered  to  her  father.  In  1854,  he  obtained  in  the 
King  s  County  Court,  against  the  Cooper- Porter  woman, 
a  verdict  for  $775,  for  the  outrage.  He  was  rejoined  by 
his  wife,  bought  from  slavery  at  Mobile.1 

§  1294.  Arguing  against  Time. 

On  a  Saturday  evening,  in  a  case  at  Mount  Holly, 
N.  J.,2  where  Parker,  his  wife  and  three  children  were 
claimed  as  slaves,  D.  P.  Brown,  examining  a  deed  of 
manumission  upon  which  he  relied  for  defense,  discovered 
that  it  was  defectively  authenticated.  He  requested  his 

1  Re  Trainer,  May,  Fug.  Slave  L.  25.  2  2  Forum,  345, 


Chap.  XXI.  HABEAS  CORPUS,  EXTRADITION,  ETC.  981 

friend  Shipley  to  go  to  Dover,  Del.,  get  it  authenticated, 
and  return  by  Monday  morning,  traveling  a  hundred 
miles.  Brown  started  an  objection  to  a  point  of  evidence, 
■continuing  the  argument  until  the  court  adjourned. 
On  Monday  Shipley  seasonably  returned,  and  Parker 
and  family  were  liberated. 

§  1295.  “  Comity  ’’—Massachusetts. 

In  the  famous  Oberlin  Rescue  case  of  1859  (not  offi¬ 
cially  reported),  three  of  the  five  judges  of  the  Ohio 
Supreme  Court  refused,  on  the  ground  of  “  comity,”  to 
issue  a  writ  of  habeas  corpus  to  U.  S.  Marshal  Lowe  for 
the  rescuers  of  J ohn  Rice.  The  suits  against  the  rescuers 
were  abandoned  on  agreement  to  abandon  the  suits  against 
the  four  kidnappers.  The  details  and  adventures  afford 
an  interesting  study  of  the  spirit  of  the  times.1 

In  a  Massachusetts  case  in  1836, 2  Chief  Justice  Shaw 
refused  to  let  Slater,  the  master,  take  hack  to  Louisiana 
the  slave  girl  Med.  His  opinion,  covering  nearly  twenty 
pages,  reviews  the  history  of  slavery  in  Massachusetts. 

§  1296.  Burns’  Riot— Parker  on  Curtis. 

In  1854,  Federal  Commissioner  Loring  issued  to  Free¬ 
man,  the  marshal  of  the  Massachusetts  district,  a  war¬ 
rant  for  the  arrest  of  Antho-ny  Burns,  a  fugitive  slave. 
While  Burns  was  in  Freeman’s  custody,  Theodore  Parker 
and  others  in  Faneuil  Hall  delivered  addresses  denounc¬ 
ing  the  Fugitive  Slave  Law  and  the  seizure  of  Burns. 
Parker  said:  “These  men  who  have  kidnapped  a  man 
in  Boston  are  cowards,  every  mother’s  son  of  them  ;  and 
if  we  stand  up  there  resolutely  and  declare  that  this  man 
shall  not  go  out  of  the  city  of  Boston  without  shooting  a 
gun,  then  he  won’t  go  hack.  Now  I  am  going  to  propose 
that  when  you  adjourn,  it  be  to  meet  at  Court  Square 
to-morrow  morning  at  nine  o’clock."  A  mob  assembled 
in  Court  Square,  and  shots  were  fired,  but  the  marshal 
with  the  aid  of  the  militia  took  Burns  back  to  slavery. 


1  See  May,  Fug.  Slave  L.  1038. 


2  Com’th  v.  Aves,  18  Pick.  193. 
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The  grand  jury,  under  the  instructions  of  Judge 
Benj.  Robbins  Curtis,  indicted  Parker,  Phillips,  Higgin- 
son,  Bishop,  Cluer,  Morrison,  Proudman  and  Stowell, 
charging  that  they  obstructed  Freeman  in  the  discharge 
of  his  official  duty.  On  the  arraignment,  John  P.  Hale 
and  Charles  M.  Ellis  appeared  as  counsel  for  Parker,  and 
John  A.  Andrew  and  Wm.  L.  Burt,  for  the  others. 
Finally,  on  motion  of  B.  F.  Hallett,  the  district  attorney, 
a  nolle  prosequi  was  entered.  But  Parker  was  not  to  be 
silenced.  He  penned  and  Perry  Burnham  published  a 
defense  entitled  “  The  Trial  of  Theodore  Parker  for  the 
‘  Misdemeanor’  of  a  Speech  in  Faneuil  Hall  against  Kid¬ 
napping,”  a  volume  of  221  large  pages.  Therein  he  re¬ 
views  a  multitude  of  kidnapping  and  other  cases,  and 
although  starting  out  with  “  May  it  please  the  court,” 
has  no  end  of  invective  against  the  supposed  presiding 
judge  and  his  brother,  George  Ticknor  Curtis,  the  Federal 
commissioner  who  in  1851  had  returned  Thomas  Sims  as 
a  fugitive  slave.  The  professional  reader  cannot  repress  a 
smile  when  imagining  a  trial  wherein  the  prisoner  would 
launch  forth  before  Judge  Curtis  (as  he  does  at  page 
156)  : — - 

“  Gentlemen,  the  Curtis  family  consists  of  six  persons, 
namely,  Charles  P.  Curtis,  lawyer,  and  Thomas  B.  Cur¬ 
tis,  merchant,  sons  of  the  late  Thomas  Curtis  ;  Ben¬ 
jamin  R.  Curtis,  by  birth  a  kinsman,  and  by  mar¬ 
riage  of  Charles  P.  Curtis,  late  a  practicing  lawyer, 
now  this  Honorable  Judge  of  the  Supreme  Court  of 
the  United  States,  and  his  brother,  George  T.  Curtis, 
lawyer  and  U.  S.  Commissioner  for  the  district  of 
Massachusetts  ;  Edward  G.  Loring,  a  step-son  of  the 
late  Thomas  Curtis,  judge  of  probate  for  Boston  [how 
‘  dead  ’  was  Chelsea  ?  ],  U.  S.  Commissioner,  and  until 
recently  lecturer  at  the  Cambridge  Law  School  ;  and 
also  Wm.  W.  Greenough,  son-in-law  of  Charles  P.  Cur¬ 
tis.  ”  Spicy  if  not  saucy  !  Whatever  Judge  Curtis 
would  have  said  or  done,  the  expression  of  his  counte¬ 
nance  can  readily  be  guessed  by  any  one  who  has  seen, 
looking  out  from  page  35  of  the  second  volume  of  Apple- 
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ton's  Cyclopedia  of  American  Biography,  liis  bright, 
dignified,  slightly  smiling,  slightly  inquisitive,  possibly 
slightly  severe  physiognomy.  Upon  the  Dred  Scott  de¬ 
cision  in  1856,  he  was  one  of  the  dissenting  justices.1 

§  1297.  Infants. 

Which  parent  has  the  right  of  custody  of  a  young 
child  in  case  of  unauthorized  separation,  will  be  con¬ 
sidered  further  on.2 

In  a  New  Hampshire  casein  1876, 3  it  was  held  that  an 
infant  cannot  be  a  justice  of  the  peace  ;  and  his  warrant 
will  not  protect  against  an  action  for  false  imprisonment. 
Chief  Justice  Cushing  remarked  that  beiug  infans 
(speechless),  he  is  unable  in  the  eye  of  the  law  to  exercise 
sufficient  judgment  to  bind  his  property  by  the  purchase 
of  a  penny  whistle.  Hence  Shackford,  “  J.  P.,”  though 
nearly  twenty  years  old,  couldn’t  talk  mittimus. 

§  1298.  Kidnapping. 

In  a  New  York  case  in  1893, 4  it  was  held  that,  in  order 
to  a  conviction  under  the  N.  Y.  act  of  1871  prohibiting  kid¬ 
napping  a  person  “  with  intent  to  cause  him  without  au¬ 
thority  of  law  to  be  secretly  confined,”  all  three  elements 
are  essential  ;  mere  proof  of  negligence  is  insufficient.  It 
appeared  that  Ada,  Mr.  Camp’s  daughter,  had  left  her  hus¬ 
band  for  good  cause,  returned  to  her  father  at  Moravia, 
and  a  few  years  afterwards,  gone  to  her  grandfather,  who 
owned  considerable  property  and  was  almost  blind  and 
helpless.  Upon  the  grandfather’s  expressing  a  purpose 
to  convey  to  her  all  his  property,  her  father  (who  had 
two  other  children)  conferred  with  the  county  judge, 
who  caused  her  mental  condition  to  be  examined  into  by 
two  reputable  physicians,  and  on  their  certificate  of  her 
insanity,  approved  of  her  father  taking  her  to  the  State 
insane  hospital  at  Utica.  Mr.  Camp  did  so,  and  after 
twenty-five  days  she  was  discharged  as  sane.  He  was 

1  Scott  v.  Sandford,  19  How.  398. 

2  See  M’Kim  v.  M’Kim,  and  People  v.  Humphreys,  §§  1330-3.  See 
also  §  1241. 

3  Golding’s  Petition,  57  N.  H.  146.  4  People  v.  Camp,  66  Hun,  531. 
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arrested  under  the  kidnapping  act,  and  on  the  trial  at  the 
Cayuga  Oyer  and  Terminer,  the  judge  instructed  the 
jury  to  find  him  guilty,  if  they  should  find  that,  however 
honest  and  sincere,  he  failed  to  exercise  the  care  and 
foresight  of  an  ordinarily  prudent  man.  He  was  found 
guilty,  and  sentenced  to  two  and  one-half  years  in  the 
State’s  prison.  On  his  appeal,  the  Supreme  Court  de¬ 
clared  this  instruction  to  be  erroneous. 

§  1299.  Foreign  Extradition— Immunity  from  Trial  on  Other 
Charges. 

As  to  foreign  extradition,  it  seems  there  is  no  obliga¬ 
tion  to  surrender  fugitive  criminals  except  as  provided 
for  by  treaty  stipulations.1  In  a  New  York  Federal 
court  case  in  1871, 2  Caldwell’s  plea  to  an  indictment  for 
bribery  that  he  had  been  extradited  on  a  charge  of 
forgery,  was  held  to  be  bad.  And  in  another  in  1876, 3 
J udge  Benedict  held  that  the  extradited  person  has  no 
immunity  from  prosecution  for  offenses  other  than  the 
one  on  which  the  surrender  was  made.  This  decision 
was  disapproved  in  a  Kentucky  case  in  1878. 4  In  a 
New  York  case  in  1874, 5  the  judges  disagreed  whether 
a  person  extradited  is  subject  to  arrest  in  civil  actions. 

In  Winslow’s  case/  Secretary  Fish  and  Lord  Derby 
were  unable  to  agree  in  construing  the  treaty  of  1842, 
as  to  the  obligation  to  return  the  extradited  person 
before  trying  him  upon  a  prior  offense.7 

§  1300.  Russian  Crime  of  “  Evil  Intent  ”  against  Czar. 

Under  the  Russian  penal  code,  §  242,  “  evil  intention  ” 
against  the  life,  the  health  or  the  honor  of  the  Czar, 
shall  be  regarded  as  an  actual  crime,  and  shall  subject 

1  Re  Washburn,  4  Johns.  Ch.  106;  Adriance  v.  Lagrave  (1874)  59 
N.  Y.  110. 

2  United  States  v.  Caldwell,  8  Blatch.  131. 

3  United  States  v.  Lawrence.  13  Blatch.  295. 

4  Com’th  v.  Hawes,  13  Bush,  697. 

Bacharach  and  Adriance  v.  Lagrave,  59  N.  Y  110 

0  17  Alb.  L.  J.  280,  300,  380. 

'  As  to  the  Franco-English  law  of  extradition,  see  10  Alb.  L.  J.  167. 
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the  individual  guilty  thereof  to  the  penalty  of  death. 
During  the  agitation  in  1893  concerning  the  extradition 
treaty  with  Russia,  George  Kennan  wrote:  “It  is  not 
known,  I  think,  to  American  readers  generally,  and  it 
was  not  known,  I  presume,  to  the  senators  who  voted 
for  the  ratification  of  the  extradition  treaty,  that  the 
most  important  part  of  the  Russian  Empire,  including 
the  great  Provinces  of  St.  Petersburg,  Moscow,  Kiev, 
Kharkoff,  Podolia,  and  Volhynia,  has  been  under  mar¬ 
tial  law  ever  since  the  present  Czar  came  to  the  throne — - 
that  is,  throughout  a  period  of  nearly  twelve  years. 

“  By  the  provisions  of  this  law  Russian  governors  and 
governors-general  are  empowered  to  remove  from  the 
civil  to  the  military  tribunals  any  case  that  they  may 
wish  to  deal  with  by  summary  process,  and  send  before 
a  field  court-martial  for  trial  behind  closed  doors  any 
extradited  criminal  from  the  United  States.  They  are 
also  empowered,  by  this  law  and  by  the  Penal  Code,  to 
issue  1  imperative  regulations  ’  with  regard  to  all  matters 
which  concern  the  safety  of  the  State  ;  to  punish  at 
their  own  discretion  for  violations  of  such  regulations  ; 
to  prohibit  all  public,  social  and  private  meetings  ;  to 
close,  either  temporarily  or  permanently,  all  stores, 
factories  and  foundries  ;  to  make  searches  and  seizures 
without  legal  process  in  all  habitations  and  buildings 
without  exception  ;  to  exile  all  obnoxious  persons  by 
administrative  process,  and  to  send  to  the  Siberian  mines 
all  persons  who  question  the  rights  of  the  Czar,  who 
condemn  the  Russian  form  of  government,  or  who  de¬ 
sire,  ‘at  a  more  or  less  remote  time  in  the  future,’  to 
change  that  form  of  government  for  one  more  in  har¬ 
mony  with  the  civilization  of  the  nineteenth  cent¬ 
ury.  *  *  *  Now,  can  it  be  maintained  for  a  moment, 
in  view  of  the  arbitrary  and  despotic  lawlessness  which 
characterizes  the  Russian  state  of  siege,  that  Russia 
and  America  are  ‘  States  whose  criminal  legislation  rests 
on  analogous  bases  and  which  have  mutual  confidence 
in  each  other’s  judicial  institutions  ’  ?  Tried  by  the  test 
which  Bluntschli  prescribes,  is  not  the  pending  extradi- 
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tion  treaty  with  Russia  a  dangerous  experiment,  as  well 
as  a  humiliating  surrender  not  only  of  American,  but  of 
Anglo-Saxon  principles  ?  ” 

§  1301.  Burning  of  the  Caroline— McLeod— Ker. 

In  a  habeas  corpus  case  in  New  York  in  1841,1  it  ap¬ 
peared  that  the  Canadian  authorities  fitted  out  under  Col. 
McNab  an  expedition  to  seize  and  destroy  the  steamer 
Caroline,  suspected  of  conveying  warlike  stores  from 
Schlosser,  N.  Y.,  to  a  band  of  insurgents  on  Navy 
Island  in  the  Niagara  river,  commanded  by  Rensselaer 
Van  Rensselaer.  McNab  attacked  and  burnt  her.  In 
the  melee,  Durfee,  a  citizen  of  New  York  was  killed. 
Alexander  McLeod,  one  of  McNairs  men,  was  arrested 
and  indicted  for  murder  and  arson.  Held,  that  he  was 
liable  to  be  proceeded  against  individually ;  and  this,  even 
though  negotiations  were  pending  between  the  two 
governments.2 

There  was  in  1884  a  temporarily  interesting  case  be¬ 
tween  Illinois  and  the  United  States  and  the  Republic  of 
Peru.3 

§  1302.  Interstate  Extradition. 

Interstate  extradition  has  often  been  the  subject  of 
lively  correspondence  between  State  executives  ;  notably 
between  Gov.  W.  E.  Russell  of  Massachusetts  and  Gov. 
Morgan  G.  Bulldey  of  Connecticut  in  1892.  In  a  New 
Jersey  Federal  court  case  in  187  8, 4  it  was  held  that  a 
prisoner  extradited  from  one  State  to  another  on  one 
charge  cannot  he  held  to  answer  to  another.6 

In  an  Ohio  case  in  1877, 6  it  was  held  that  a  governor 
receiving  a  requisition  from  another  has  no  discretion 

People  v.  McLeod,  25  Wencl.  483. 

2  As  to  the  extradition  laws  of  Canada,  see  comments  on  Eno’s  Case, 
by  G.  H.  Adams,  30  Alb.  L.  J.  144. 

3  Ker  v.  People,  110  Ill.  627.  As  to  international  law  generally,  see 
Collation,  11  Am.  &  Eng.  Encyc.  of  Law  (1890),  431  et  seq. 

4  Re  Noyes,  17  Alb.  L.  J.  407. 

5  As  to  other  extradition  cases,  see  17  Alb.  L.  J.  380. 

6  Work  v.  Corrington,  34  Ohio,  64. 
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as  to  issuing  a  warrant  of  extradition.  Judge  Oakey, 
however,  remarked  that  where  the  warrant  has  been 
revoked,  the  courts  will  on  habeas  corpus  make  no  in¬ 
quiry  as  to  the  grounds  of  revocation,  even  though  the 
fugitive  may  at  the  time  thereof  have  been  in  the  custody 
of  the  agent  of  the  demanding  State.  But  compare  a 
Federal  case,  between  the  Kentucky  and  Ohio  executives, 
in  1860; 1  a  case  between  the  California  and  Oregon  author¬ 
ities  in  1SS4  ; 2  one  between  Missouri  and  Texas  in  1878  ; 3 
one  between  Indiana  and  Wisconsin  in  1834  ; 4  one  be¬ 
tween  Governor  Cleveland  of  New  York  and  Governor 
Pattison  of  Pennsylvania  in  1884  ;5  cases  between  Ver¬ 
mont  and  Massachusetts  in  1873  6  and  1878  ;7  the  case 
of  McGuire  in  1872,  in  which  Maine,  Connecticut  and 
New  York  were  interested  ;8  and  the  case  of  Lawrence 
between  New  York  and  Michigan  in  1874; 9  whence  it 
seems  that,  in  general,  a  governor  has  no  absolute  duty 
to  surrender.  Governor  A.  H.  Rice  of  Massachusetts 
in  1878  refused  to  give  up  Kimpton  to  the  South 
Carolina  executive ;  believing  the  object  to  be  other 
than  to  try  him  for  the  alleged  crime.10 

§  1303.  Escape— Jurisdiction— U.  S.  Marshal. 

Escape  from  custody  has  already  been  considered.11 
An  escaped  convict  can  be  returned  to  prison  although 
his  sentence  had  expired  before  his  recapture.12 

1  Kentucky  v.  Dennison,  Gov.,  24  How.  66. 

2 Re  Robb,  19  Fed.  Rep.  26  ;  Robb  v.  Connolly,  111  U.  S.  624. 

3  Ham  v.  State,  4  Tex.  App.  645.  4  State  v.  Stewart,  60  Wis.  587. 

s  Norton’s  Case,  31  Alb.  L.  J.  66.  6  Brown’s  Case,  112  Mass.  409. 

7  Davis’s  Case,  122  Mass.  324.  8  Taylor  v.  Taintor,  16  Wall.  366. 

9  People  v.  Brady,  56  N.  Y.  182. 

10  For  construction  of  the  Federal  habeas  corpus  laws,  see  18  Alb.  L. 
J.  7.  As  to  the  function  of  the  President  in  extradition,  see  Id.  46.  As 
to  the  proceedings,  see  Id.  226.  As  to  interstate  extradition,  see  Id.  147, 
166.  See  also  G.  C.  H.  Corliss’s  collation,  31  Alb.  L.  J.  4,  24.  As  to  the 
Constitutionality  of  the  Pa,  extradition  law  of  1878,  see  Ex  p.  Butler, 
7  Luz.  L.  Reg.  209,  and  18  Alb.  L.  J.  466.  As  to  habeas  corpus  generally, 
see  collation,  9  Am.  &  Eng.  Encyc.  of  Law  (1889),  161  ei  seq. 

11  §  1218. 

12  Re  Edwards  (1881),  43  N.  J.  L.  555. 
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A  marshal’s  arrest  of  a  bankrupt  in  New  Hampshire 
for  contempt  of  a  register’s  order  in  Vermont  was  held 
to  be  illegal  ;  so  also  his  imprisonment  in  Vermont.1 

§  1304.  Corpses’  Rights. 

The  writer  was  once  asked  for  an  opinion  on  the  law 
of  habeas  corpse.  The  questioner  knew  Latin,  and  asked 
in  good  faith,  although  in  playful  form.  It  seems  that  in 
England,  the  control  of  a  human  corpse  belongs  to  the 
ecclesiastical  courts  exclusively  ;  and  that  formerly  it 
could  be  arrested  and  detained  for  debt.  But  a  The- 
Church  minister  must  not  refuse  to  bury  the  child  of  a 
dissenter.2  In  the  United  States,  a  human  corpse  is  not 
a  subject  of  property  ;  nor  is  the  coffin  when  once  in¬ 
terred.3  In  Pennsylvania,  the  next  of  kin,  and  not  the 
widow,  controls  the  body  of  her  deceased  husband.4  In 
Rhode  Island,  equity  will  assume  custody,  etc.5  In 
Pennsylvania,  in  1876,  a  majority  of  the  court  held  that 
a  cemetery  by-law  prohibiting  burial  of  negroes,  was 
void  as  to  those  owning  lots  when  it  was  passed.6 

At  Harwich,  Mass.,  in  1811,  Sheriff  Snow,  on  suit  of 
B.  Bangs  for  debt  $130,  arrested  the  corpse  of  C.  Foster 
at  the  grave  ;  but  on  account  of  his  ignorance,  he  was  let 
off  by  Chief  Justice  Parsons  with  a  small  fine.7  A  sim¬ 
ilar  seizure  was  denounced  by  Lord  Ellenboro  in  1784. 8 

It  is  said 9  that  in  Nebraska,  in  1893,  a  case  was  pend¬ 
ing  to  determine  the  right  to  dig  up  the  corpse  of  the 
widow  of  a  wealthy  cattleman  named  Warrington,  to 
discover  whether  (as  testified  by  her  nurse)  she  had 
swallowed  some  diamonds  just  before  her  death. 

As  to  practice  upon  exhuming  a  corpse  for  purposes 

1  Re  Allen  (1876),  13  Blalch.  271  ;  1  Fed.  Cas.  436. 

2  Kemp  v.  Wickes  (1809),  3  Phillim.  264. 

8  Guthrie  v.  Weaver,  1  Mo.  App.  136. 

4  Wynkoop  v.  Wynkoop  (1862),  42  Pa.  293. 

5  Pierce  v.  Swan  Pt.  Cem.  Prop.  (1872),  10  R.  I.  227. 

6  Mount  Moriah  Cem.  Ass.  v.  Com’tli,  81  Pa.  235. 

Anon.,  18  Alb.  L.  J.  485  ;  Olden  Time  Series,  No.  5,  p.  87. 

8  Jones  v.  Ashburnham,  4  East,  460. 

9  Re  Warrington,  5  Gr.  Bag.  572. 
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of  evidence,  see  a  Missouri  case  in  1887. 1  Exhumation 
is  disfavored  by  the  courts.2 

The  Court  of  Appeals  at  Naples,  Italy,  in  1875,  de¬ 
cided  against  a  widower  who  naturally  desired  to  deposit 
the  body  of  his  young  wife  in  his  own  family  vault,  and 
in  favor  of  her  father,  whose  counsel,  Signor  Correra, 
argued  from  the  Bible,  etc.,  that  as  she  had  borne  no 
children,  the  father  was  entitled,  both  by  ancient  or 
natural  law  and  by  the  modern  or  civil  law,  to  have  the 
body  interred  in  the  parental  family  vault.3 

§  1305.  Funereal. 

The  husband’s  right  to  demand  the  body  of  his  wife 
and  order  the  funeral,  imports  no  right  to  enter  the 
premises  of  another  to  view  her  body.4 

A  statute  authorizing  removal  of  the  dead  from  a 
churchyard  does  not  impair  the  obligation  of  contracts 
with  pewliolders  having  relatives  therein  buried.5 

In  Louisiana,  mandamus  will  not  lie  to  compel  a 
religious  society  to  restore  an  expelled  member,  merely 
because  of  his  right  of  sepulture  as  such  member.6 

§  1306.  Serio-comic  Definitions  of  “  Hab.  Corp.” 

It  is  newspaper  truth  that  an  Indiana  colored  lawyer, 
in  trying  to  get  his  client  out  of  custody,  exclaimed  : 

‘  ‘  Da  is  a  law  dat’s  called  ‘  hab  his  carcass,  ’  an’  I’ze  gwine 
to  hab  de  carcass  ob  dat  client  ob  mine  dead  or  alive.” 

An  American  named  Ambrose  Fortescue  experienced 
a  comical  English  interpretation  of  habeas  corpus,  in 
1879,  while  detained  in  Newgate  prison  on  a  charge  of 
forgery.  The  governor  of  the  prison  invited  him  to 
permit  his  photograph  to  be  taken  for  the  “  Bogues’ 
Gallery,”  but  he  interposed  a  personal  negative.  There¬ 
upon  he  was  manacled  and  “shored  up”  ;  and  his  like- 

1  State  v.  Brooks,  92  Mo.  542.  f 

2 See  Wehle  v.  U.  S.  M.  Acc.  Ass.,  post,  §  1429. 

3  11  Alb.  L.  J.  164.  4  Neilson  v.  Brown  (1882),  13  R.  I.  651. 

5  Craig  v.  First  Presb.  Church  of  Pittsburgh  (1878),  88  Pa.  42. 

6  State  v.  Hebrew  Cong.  Disp.  of  Judah  (1879),  31  La.  An.  205. 
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ness  taken.  Whether  he  was  compelled  to  “  assume 
a  cheerful  expression  ”  is  not  reported.  Parliament 
called  on  the  Home  Secretary  to  explain.  He  complied, 
and  replied  that  the  whole  proceeding  was  against  the 
rules  of  the  prison.  Whether  Fortescue  ever  got  any 
compensation  for  the  deep  damnation  of  his  taking  off, 
the  writer  is  not  informed. 

A  more  pleasant  interpretation  of  habeas  corpus  was 
given  by  the  Troy  Press  in  1879.  On  a  train  near 
Utica,  a  poor  woman  unattended  was  nearly  exhausted 
by  a  persistently  crying  baby.  Judge  Augustus  Bockes, 
of  the  N.  Y.  Supreme  Court,  soon  arose,  and  asked  per¬ 
mission  to  take  the  body,  and  this  was  gratefully  ac¬ 
corded.  He  resumed  his  seat  with  baby’s  great  wonder¬ 
ing  eyes  staring  in  the  face  of  the  stately  extempore 
custodian.  But  the  silence  of  curiosity  soon  began  to 
succumb  to  the  petulant  ailing.  Then  the  court  resorted 
to  an  extraordinary  remedy.  In  a  rich  voice  came  the 
notes  of  :  “A  charge  to  keep  I  have,” — the  singer  sway¬ 
ing  the  child  in  cadence.  Baby  “was  took,”  and  the 
passengers  indicated  their  appreciation  of  the  appro¬ 
priateness  of  the  words  by  applause.  The  facetious 
editor  of  the  Albany  Law  Journal  quoted  the  report  and 
added  :  “We  have  heard  the  learned  judge  give  a  good 
many  charges,  but  we  did  not  know  until  now  that  he 
had  one  to  keep.” 

§  1307.  A  Massachusetts  ‘‘Poor  Debtor  ”  Owed  and  Ode. 

In  a  Massachusetts  case  in  1872, 1  it  was  held  that 
under  the  then  Massachusetts  statute  thereon  a  debtor 
arrested  on  execution  in  1870,  found  guilty  of  fraud  and 
imprisoned,  was  not  entitled  to  benefit  of  the  poor  debtor’s 
oath,  even  upon  a  new  application  after  expiration  of  his 
thirty  days’  sentence.  This  hardship  was  thereupon 
remedied  by  Mass.  Stat.  1872,  chapter  28.  The  follow¬ 
ing  extracts  are  from  Francis  Dana’s  pleasantly  rhymed 
report  of  the  case  (originally  Sarah  Glanburg  v.  John 
E.  Dennis  ;  Sarah,  presumably  virile,  is  transmuted  into 
1  Dennis’s  Case,  110  Mass.  18. 
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the  generic  “  lie  ”  of  the  statute  books  ;  and  “  years,”  by 
like  poetic  license,  means  the  period  according  to  the 
views  and  feelings  of  poor  Dennis.1 

“  A  creditor  who  clung  to  every  claim, 

Keen  for  his  debts  as  Sliylock  late  of  Venice, 

Once  sued  a  debtor  whose  unlucky  name 
Was  Dennis. 

“  And  when  upon  the  contract  suit  he'd  licked  him, 

And  on  a  debtor’s  hearing  had  him  bested,  . 

He  took  a  precept  out  and  had  his  victim 
Arrested. 

“  Dennis  applied  for  the  poor  debtor’s  oath, 

His  countenance  with  pearls  of  woe  bedizzened : 

The  court  found  ‘  fraud,’  and  had  him  (very  loath) 
Imprisoned.  .  .  . 

When  thirty  weary  days  had  worn  away, 

Dennis  addressed  his  jailor:  ‘  Am  I  through,  sir  ?  ’ 

And  felt  surprised  to  hear  that  worthy  say : 

‘  Not  you ,  sir  ! 

“  ‘  Debtors  for  fraud  and  contumacy  both 

Must  stay  in  jail  (the  statute  leaves  no  doubt  of  it) 

Until  they  can  by  offering  the  oath 
Get  out  of  it. 

“  ‘  Further  enacted,  that  whenever  he 

(The  debtor  poor)  shall  be  of  fraud  convicted, 

Forever  from  that  oath  that  man  must  be 
Restricted.  .  .  .’ 

“  For  years  poor  Dennis  could  not  be  extracted, 

For  years  the  creditor,  obliged  to  feed  him, 

Paid  for  his  board.  A  law  was  then  enacted 
That  freed  him. 

“  Yet  still  we  celebrate  his  woful  fame, 

And  when  inevitable  sorrows  menace 
Some  luckless  wight,  men  whisper  that  ‘  His  name 
Is  Dennis.’  ” 


1  6  Gr.  Bag,  9. 
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HUSBAND  AND  WIFE. 

§  1308.  Subject  Outlined. 

Perhaps  the  general  topics  of  this  chapter  may  most 
conveniently  be  arranged  :  (1)  Breach  of  the  promise.  (2) 
Ante-nuptial  settlements.  (3)  Separation  deeds.  (4) 
Custody  of  the  children.  (5)  Wife’s  Powers  and  rights. 
(6)  Suits  between  husband  and  wife.  (7)  Conveyances  to 
or  between  them.  (8)  Distribution,  curtesy  and  dower. 
(9)  Torts  between  them.  (10)  Third  parties’  torts.  (11) 
The  husband’s  lordship.  (12)  The  wife’s  liabilities.  (13) 
The  husband’s  duty  to  support  the  wife  ;  necessaries.  (14) 
Privileged  communications.  (15)  Valid  marriage.  (16) 
Divorce  ;  adultery ;  non-disclosure  of  ante-nuptial  in¬ 
continence  ;  fraud  ;  cruelty  ;  impotency  ;  desertion  ;  non¬ 
support  ;  extraterritorial  divorce  decree  without  personal 
service ;  fabricating  decrees.  (17)  Alimony.  (18)  Big¬ 
amy.  (19)  Restraint  of  marriage.  (20)  Local  eccentrici¬ 
ties  in  the  domestic  relations. 

(|)  §  1309.  Breach  of  the  Promise — Desolation. 

In  suits  for  breach  of  promise  to  marry  it  is  almost 
invariably  that  the  male  is  the  party  defendant.  The 
duplicity  of  that  sex  reminds  of  Mrs.  Caroline  Norton’s 
familiar  ballad  : — 

“  ‘  Oh  !  Charles,  I  wonder  that  the  earth 
Don’t  open  where  you  stand 
By  the  Heaven  that  is  above  ns  both, 

I  saw  you  kiss  her  hand !’.... 

‘  Good-by  !  ’  ‘  Good-by  !  ’  ‘  You’ll  come  again  ?  ’ 

‘  Oh  !  yes  ;  one  of  these  days  !  ’ 

‘  He's  turned  the  street  ;  I  knew  he  would  ; 

He’s  gone  to  Fanny  Grey’s  1  ’  ” 
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Also  of  her  couplet  : — 

“We  have  been  friends  together 
In  sunshine  and  in  shade.” 

Or,  when  the  male  is  the  plaintiff  his  desolation 
reminds  of  Wm.  Motherwell’s  pathetically  bitter-sweet 
lines  : — 

“  I  marvel.  Jeanie  Morrison, 

Gin  I  hae  been  to  thee 
As  closely  twined  wi’  earliest  thochts 
As  ye  hae  been  to  me  ?  .  .  . 

0,  mind  ye,  luve,  how  aft  we  left 
The  deavin’,  dinsome  toun, 

To  wander  by  the  green  burnside, 

And  hear  its  waters  croon  ? 

The  simmer  leaves  hung  ower  our  heads, 

The  flowers  burst  round  our  feet, 

And  in  the  gloamin’  o’  the  wood 
The  throssil  whusslit  sweet  ; 

The  throssil  whusslit  in  the  wood, 

The  burn  sang  to  the  trees, 

And  we  wi’  Nature’s  heart  in  tune 
Concerted  harmonies  ; 

And  on  the  knowe  abune  the  burn 
For  hours  thegither  sat 
I’  the  silentness  o’  joy  till  baith 
Wi’  very  gladness  grat.” 

Sometimes  a  case  reminds  of  the  reminiscence  of 
“Doane”  (Jonah  L.)  Robinson’s  pall-bearer  : — 

“  Got  me  a  sweetheart  purty  an’  trim— 

Tole  me  ’at  I’s  a  heap  likelier  ’n  Joe  ; 

Mittened  him  twicet  ;  Joe  kep’  on  the  track, 

Follered  her  round  ary  place  she  ’ud  go  ; 

I  offered  to  lick  him.  Says  she  :  ‘  It’s  a  treat; 

Le’s  watch  an’  fin’  out  what  the  poor  critter  ’ll  do.’ 
Watched  him,  believin’  the  thing  uz  all  right — 

That  identical  gal  is  Joe’s  widder  to-night.” 

§  1310.  “Fooled  so  many  Times.” 

The  (New  York)  Independent  in  1886  told  a  little 
story  :  “lama  lawyer’s  daughter,  you  know,  George, 
63 
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dear,”  she  said  after  George  liad  proposed  and  been  ac¬ 
cepted,  “  and  you  wouldn’t  think  it  strange  if  I  were  to 
ask  you  to  sign  a  little  paper  to  the  effect  that  we  are 
engaged,  would  you  ?  ”  George  was  too  happy  to  think 
anything  strange  just  then,  and  he  signed  the  paper  with 
a  trembling  hand  and  a  bursting  heart.  Then  she  laid 
her  ear  against  his  middle  vest  button,  and  they  were 
very,  very  happy.  “  Tell  me,  darling,”  said  George  after 
a  long,  delicious  silence,  “  why  did  you  want  me  to  sign 
that  paper  ?  Do  you  not  repose  implicit  confidence  in 
my  love  for  you  ?  ”  “  Ah,  yes,  ”  she  sighed  with  an  infinite 
content,  “indeed  I  do;  but,  George  dear,  I  have  been 
fooled  so  many  times  !  ” 

§1311.  Didn’t  Feel  Accepted. 

Of  the  multitudinous  cases  of  admonitory  value  per¬ 
taining  to  divorce  and  breach  of  promise,  our  limits  ad¬ 
mit  little  more  than  a  single  representative  of  each  of 
the  few  “  species.” 

A  recent  Michigan  case 1  is  a  good  representative  of  a 
large  class.  Following  are  a  letter  and  the  answer  :  “I 
received  your  note  yesterday,  and  in  reply  why  I  don’t 
come  up  there,  would  say  that  you  have  never  answered 
my  proposition  by  giving  your  consent  or  otherwise  ;  so 
I  have  concluded  that  you  don’t  want  my  company,  and 
therefore  there  was  no  use  in  my  coming  to  see  you  any 
more.  I  have  always  thought  more  of  you  than  of  any 
other  young  lady  I  have  ever  met  with  ;  but  you  always 
seem  to  doubt  my  sincerity,  so  I  have  given  up  and  have 
concluded  to  live  single  all  the  rest  of  my  life.”  Her 
answer  was:  “Mr.  Collins — Dear  Sir:  I  thought,  of 
course,  you  knew  your  proposition  was  accepted,  and  I 
would  not  have  you  think  otherwise  for  the  world.  Now 
if  you  can  come  up  this  evening  I  would  like  to  have  you  ; 
would  like  to  have  a  talk  with  you.  Now  oblige  me  and 
come. — Etta.”  The  Supreme  Court  approved  of  the  intro¬ 
duction  of  the  defendant’s  letter  and  of  the  copy  of  its 
answer,  but  reversed  the  judgment  for  the  plaintiff  for 

1  Rutter  v.  Collins  (1893),  96  Mich.  510. 
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error  of  an  instruction  concerning  evidence  of  conduct 
showing  tendency  of  the  offer.1 

§  1312.  Shifting  Burden. 

In  a  Massachusetts  case  in  1SU,2  for  breach  of  promise 
by  a  widower,  “  Wash  Gfeorge,”  he  pleaded  that  he  had 
offered  to  fulfill,  but  that  plaintiff  Dora  refused  to  marry 
him  if  compelled  to  reside  on  his  farm  in  Amesbury  and 
with  his  daughter  fifteen  years  old.  Susan  Brown,  a 
witness  for  him,  testified  that  Dora  had  called  the  daugh¬ 
ter  a  damned  bitch,  and  had  said  she  would  not  have  her 
live  with  her.  In  rebuttal,  Dora  introduced  a  letter  from 
Susan  (“  Jenny  ”  therein  is  the  successful  rival) :  “  That 
Friday  Jenny  was  here,  Wash  got  a  horse  and  carried 
her  home,  and  asked  me  if  I  wanted  to  go  down  with 
them  and  bring  the  horse  back  as  he  stayed  ;  so  I  went 
and  she  showed  me  her  wedding  things.  Oh,  Dora,  isn’t 
it  surprising,  the  change  ?  I  could  hardly  believe  that  it 
was  so.  At  times  it  goes  through  me  like  an  arrow. 
But  I  must  say  that  her  dress  and  each  suit  was  splen¬ 
did.  She  is  tall,  and  her  dress  trails  considerably  ;  it  is 
58  inches  long,  the  skirt.  They  will  be  married  next 
week,  I  expect.  He  said  he  wanted  me  to  come.  I  shall 
feel  very  bad  to  go,  knowing  you  and  all  your  misery  ; 
but  shall,  I  suppose.  I’ll  bet  I  shall  almost  cry  through 
the  ceremony.  Now,  Dora,  don’t  kill  yourself  mourning, 
for  it  is  unjust  for  you  to  be  treated  so,  but  strike  out 
and  see  what  you  will  do  in  the  line  of  matrimony.” 
A  new  trial  was  granted  owing  to  an  erroneous  instruc¬ 
tion  as  to  shifting  burden  of  proof  of  Dora's  refusal. 

§  1313.  Parlor  Presumption. 

In  a  suit  in  Vermont  in  1893, 3  for  breach  of  the  prom¬ 
ise,  it  was  held  that  a  young  man’s  regularly  remaining 
late  in  a  young  lady’s  lighted  parlor  with  herself  alone 
raised  a  presumption  of  courtship.  Query  :  How  if  the 
parlor  had  been  unlighted  ?  “  Life  ”  tells  that  a  young 

1  See  the  amusing  love  letters  of  a  German  trapper  in  Prescott  v. 
Guyler  (1863),  32  Ill.  312. 

2  Hook  v.  George,  108  Mass.  324. 


3  Clark  v.  Hodges,  65  Vt.  273. 
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man  appealed  to  a  stern  father  for  permission  to  call  on 
liis  daughter,  which  was  accorded,  but  with  the  warn¬ 
ing  :  “  Remember,  young  man,  I  always  turn  out  the 
gas  at  ten  o’clock.”  “All  right,  sir,”  was  the  reply, 
“  I  will  be  careful  not  to  call  before  that  hour.” 

§  1314.  Descent  and  Condescend 

In  a  Massachusetts  Court  late  in  1893,  there  was 
rendered  a  verdict  of  $4,000  for  Mrs.  V.,  the  divorced 
wife  of  a  Western  senator,  against  Mr.  M.,  a  bank 
president  of  Cambridge,  Mass.  At  the  moment  of  this 
writing  a  motion  for  a  new  trial  is  pending.  Mr.  M. 
insists  that  he  loaned  her  $28,000,  taking  mortgages  on 
her  real  estate  at  Spokane,  Wash.;  that  she  represented 
herself  to  be  descended  from  the  Huguenots,  and  to  be 
the  daughter  of  an  eminent  lawyer,  when  in  fact  her 
father  was  a  colored  barber  by  the  name  of  Smith.  Mr. 
M.  denies  that  she  told  him  of  Mr.  Y.  ’s  having  procured  a 
divorce  on  cross-petition  until  he  accused  her  thereof  ; 
or  that  she  furnished  him  any  proof  that  the  allegations 
of  Mr.  V.’s  cross-petition  were  not  true.  Mrs.  Y.  says 
that  when  a  student  at  the  New  England  Conservatory 
of  Music,  she  called  on  Mr.  M.  to  obtain  a  loan,  etc., 
and  was  boarded  by  him  at  different  hotels;  that  at 
Saratoga  he  gave  her  a  $500  diamond  ring  ;  having 
previously  said  to  her  at  his  Cambridge  mansion  :  “It’s 
too  bad  for  a  nice  little  lady  like  you  to  have  so  much 
trouble  ;  you  had  better  give  me  your  trouble  and  your¬ 
self.”  Mrs.  V.  is  one-third  of  one  hundred  years  old 
and  Mr.  M.  about  two-thirds  of  a  century. 

§  1315.  What  Constitutes  a  Proposal  ?— Kissing. 

In  an  Illinois  case  in  1881, 1  over  thirty  letters  of 
defendant  John  to  plaintiff  Virginia  were  read.  But 
what  chiefly  lost  him  the  case  was  his  having  handed 
her  a  newspaper  article  entitled  “  Love,  the  Conqueror,” 
marked  by  his  hand,  “Read  this  !  ”  The  judgment  on  the 
verdict  for  her  for  $4,000  was  sustained  by  the  Supreme 
1  Richmond  v.  Roberts,  98  Ill.  472. 
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Court  ;  Judge  Craig  remarking  that  the  article  and  two 
words  constituted  a  proposal — “it  was  his  appeal  for 
marriage, — it  foretold  in  clear  and  emphatic  language 
his  object  and  intent  in  his  courtship  with  her.” 

It  seems  that  a  bachelor’s  publicly  kissing  a  spinster 
raises  a  presumption  of  promise  to  marry.1 

§  1316.  Other  Presumptions — Cuffy  called  Phillis  “  Wenus.” 

A  New  York  law  journal 2  long  ago  told  of  an  amusing 
case  occurring  about  the  time  of  the  abolition  of  slaveiy 
in  that  State.  The  story  will  bear  a  brief  repetition, 
although  the  reader  may  possibly  suspect  that  the 
reporter  is  here  or  there  amenable  to  Dick  Sheridan’s 
repartee  against  Dundas,— “  lias  drawn  on  his  imagina¬ 
tion  for  his  facts.”  Phillis  Schoonmaker  sued  Cuffy 
Hogeboom  for  breach  of  promise  of  marriage, — a  sort  of 
American  Bardell  v.  Pickwick.  Phillis  s  Buzfuz  is  a 
Counselor  Van  Schaick.  After  adverting  to  the  honor 
and  gallantry  of  an  American  jury,  he  tells  them  “it  is 
time  to  put  a  curb  upon  the  wily  tongues  and  false 
hearts  of  pretended  lovers,  who  with  honied  accents  only 
woo  to  ruin,  and  only  profess  to  deceive.”  His  client 
was  black,  it  was  true  ;  but  so  was  the  honored  wife  of 
Moses.  Othello  was  black,  yet  the  lovely  Desdemona 
saw  “Othello’s  visage  in  his  mind.”  His  client  might 
be  “black  and  be  in  a  humble  sphere  in  life,  but  love 
levels  all  distinctions  ;  the  blind  god  is  no  judge  and  no 
respecter  of  colors  ;  his  darts  penetrate  deep— not  skin- 
deep  merely.  .  .  .  She  confidently  throws  herself  upon  a 
jury  of  freemen — freemen  of  New  York— not  men  who 
live  on  a  Southern  sugar  plantation.” 

When  the  defendant  Cuffy  is  asked  if  he  has  any 
counsel,  he  naively  responds:  “No,  Mas’r  Squire,  I  did 
go  to  get  Mas’r  Lucas  to  plead  for  me,  but  he  gone  to 
court  up  at  Albany.  But  I  know  all  de  jury  berry 
well  :  dere  Mas’r  Terpening  ob  Little  ’Sopus, —  I  plow 
for  him  ;  dere  Mas’r  Topper  dat  prints  de  paper  at  Big 
’Sopus  ;  den  dere  Mas’r  Pete  Steenburg,— he  owe  me  a 

i  Hoonan  v.  Earle,  3  Gr.  Bag,  40.  2  1  Alb.  L.  J.  233. 
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little  money,”  etc.  Phillis  testified  that  when  she  was 
at  work  on  Shaungum  mountain,  piling  brush  for  her 
Dutch  master  Schoonmaker,  Cuffy  stopped  his  team  and 
asked  her  to  meet  him  next  night  by  moonlight  down  by 
the  barn  ;  she  met  him  and  “  he  told  me  heaps  of  t’ings 
all  about  love  ;  he  called  me  Wenus  an’  a  lot  of  oder 
’t’ings  he  get  out  ob  the  play-house  yen  he  vent  down  to 
New  York  on  de  sloop.  Den  he  ax  me  to  marry  him, 
an’  he  gib  me  dis  here  as  earnest,” — pulling  from  her 
pocket  a  wooden  pipe  curiously  carved. 

Cuff  admitted  making  a  proposal,  but  he  insisted 
that  it  was  conditional  on  her  becoming  freed  by  the  act 
of  abolition  that  was  expected  to  come  in  New  York  in 
1827.  But  Phillis  replied  that  the  only  condition  was. 
Cuffy’s  being  able  to  get  three  and  sixpence,  due  the 
tailor,  Crippley  Coon,  so  as  to  get  his  new  corduroy 
breeches.  The  court  advised  the  jury  not  to  make  the 
damages  more  enormous  than  circumstances  warranted, 
yet  sufficient  to  serve  as  a  lesson  to  those  colored  gentry 
in  their  attempts  to  imitate  the  infidelity  fashionable  in 
white  society.  The  jury  found  for  the  plaintiff  ten  dollars 
and  costs  ;  in  default  of  payment  whereof,  Cuffy  was  com¬ 
mitted  to  Kingston  jail.  (The  report  contains  no  state¬ 
ment  ex  cathedra ,  to  justify  prefix  of  such  catch-line  as  : 
Emancipation — Effect  on  Validity  of  Promise  to  a  Slave — 
Testimony  of  Parties — Competency.) 

§  1317.  Ring — Its  Return  not  Conclusive  of  Rescission. 

It  is  not  conclusive  against  an  engagement,  that 
there  were  no  presents,  ring,  letters  or  wedding  arrange¬ 
ments.1  In  an  English  case, 2  it  was  held  that  the 
plaintiff’s  possession  of  defendant’s  signet-ring,  was  no 
corroboration  of  the  plaintiff’s  testimony  that  there  \vas 
a  promise,  seduction,  etc.,  in  a  hotel  in  Constantinople. 

In  a  Missouri  case  in  1886, 3  the  lady’s  return  of  the 
engagement  ring,  on  being  told  by  the  defendant  that 

1  Homan  v.  Earle  (1873),  53  N.  Y.  267. 

2  Wiedemann  v.  Walpole,  2  Q.  B.  D.  of  1891,  534. 

3  Kraxberger  v.  Roiter,  91  Mo.  404. 
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he  would  not  marry  her  and  that  he  loved  another,  was 
held  not  to  constitute  any  assent  by  her  to  a  rescission. 

§  1318.  Letters. 

In  a  New  York  Federal  court  case  in  1882, 1  it  was 
held  that  an  oral  agreement  to  marry  not  to  be  per¬ 
formed  within  one  year,  is  void  within  the  Statute  of 
Frauds,  unless  accompanied  by  a  better  memorandum 
than  letters  failing  to  state  time  and  terms.2  In  a  Maine 
case  in  1868, 3  an  oral  promise  to  marry  within  four  years 
was  upheld. 

In  an  English  case  in  1891, 4  it  was  held  that  an  infant 
plaintiff  cannot  be  compelled  to  show  her  treasured 
letters,  or  to  answer  interrogatories. 

Mr.  Herscliel,  in  moving,  in  the  House  of  Commons, 
in  1879,  for  an  act  restricting  actions  for  breach  of  the 
promise  to  cases  of  actual  pecuniary  loss,  mentioned  a 
woman  who,  being  threatened  with  suit  by  a  discarded 
lover,  paid  him  £1,000,  rather  than  have  her  letters  read 
in  court. 

Upon  a  case  of  breach  of  the  promise  in  Kentucky  in 
1870,  the  court  asked  the  counsel  for  the  plaintiff  how 
long  the  trial  would  probably  last.  The  attorney  an¬ 
swered  :  ‘ 'I  can’t  say  exactly,  but  will  mention  as  one 
item,  that  I  have  384  love-letters  to  read.” 

§  1319.  Can  a  Lustful  Promise  be  a  Marriage  Promise  ? 

A  Pennsylvania  criminal  case  in  1882,  for  seduction 
under  a  promise  to  marry,5  turned  on  what  is  such 
promise  within  the  Pa.  act  of  1S60.  Miss  Robertson,  the 
prosecutrix,  testified  that  Rice  kept  company  with  her 
nearly  a  year  ;  i.  e.,  he  walked  home  from  church  with 
her,  generally  lingering  at  her  father’s  gate,  but  on  three 
occasions  going  into  the  house  ;  that  he  finally  invited 

1  TJllman  v.  Meyer,  10  Abb.  N.  Cas.  281. 

2  Compare  Derby  v.  Phelps  (1822),  2  N.  II.  515  ;  Nichols  v.  Weaver 

(1871),  7  Kan.  373. 

3  Lawrence  v.  Cooke,  56  Me.  187. 

4  Mayor  v.  Collins.  L.  R.,  24  Q.  B.  D.  361. 

5  Rice  v.  Commonwealth,  100  Pa.  23. 
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her  to  walk,  and  in  a  secluded  place  “  went  down  upon 
his  knees  and  promised  to  marry  her  if  she  would  let 
him  do— what  he  did  do.”  He  denied  ever  promising 
to  marry  her.  At  the  Lackawanna  Quarter  Sessions, 
the  judge  instructed  the  jury  that  one  may  desire  to 
court  his  girl  in  a  secluded  place,  and  another,  on  the 
highway  where  all  may  see  him;  “hence  there  is  no 
standard,  each  case  must  stand  on  its  own  four  legs  as 
the  parties  built  it  up.”  The  Supreme  Court  held  that 
this  misled  the  jury,  and  reversed  the  judgment  on  the 
verdict  of  guilty  ;  Judge  Paxson  saying  :  “  The  circum¬ 
stances  which  will  warrant  a  jury  in  finding  an  intention 
to  marry  must  be  those  of  pure  acts  which  mark  an 
honorable  purpose  and  not  attentions  which  are  consistent 
only  with  the  pursuit  of  lust.”  But  may  not  the  legis¬ 
lature  mean  to  have  a  false  promisor  punished  for  seduc¬ 
tion  ? 

§  1320.  Ex  Turpi  Causa. 

No  recovery  can  be  had  for  breach  of  one’s  promise 
made  in  consideration  that  she  would  have  carnal  inter¬ 
course  with  him  ;  the  maxim  applies :  ex  turpi  contractu, 
non  oritur  actio }  But  it  seems  that  such  promise  is 
valid  if  renewed  afterwards  as  on  the  executed  consider¬ 
ation.2  So  held  also  in  an  English  case  in  1873,  where 
the  plaintiff  was  a  widow  fifty-three  years  old.  (A  ver¬ 
dict  in  her  favor  for  £2,000  was  reduced  to  £500  by 
7'emittitur  through  Erskine’s  exertions.)  3 

In  an  English  case  in  1767, 4  Judge  Bathurst  held 
that  a  bond  given  to  a  spinster  in  consideration  of  past 
cohabitation  is  good.  Citing  Exodus,  xxii.  16  ;  Deut. 
xxii.  28-9  (the  man  the  enticer).  What  would  he  say  of 
a  note  given  where  the  damsel  was  the  seducer  ? 

In  an  English  case  in  1742, 5  Lord  Chancellor  Hard- 
wicke  remarked  that  a  woman’s  virtue  does  not  consist 

1  Steinfeld  v.  Levy  (1873),  16  Abb.  Pr.  N.  S.  26  ;  Hanks  v.  Naglee 
(1879),  54  Cal.  51.  2  Hotclikins  v.  Hodge  (1862),  38  Barb.  117. 

3  Morton  v.  Fenn,  3  Doug.  211. 

4  Turner  v.  Vaughan,  2  Wilson,  339. 

5  Clark  v.  Periam,  2  Atk.  337. 
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wholly  in  her  chastity.  She  cannot  be  virtuous,  however 
intangible,  if  her  heart  be  full  of  any  unchristian  cussed¬ 
ness.  Under  his  standard  of  virtue,  it  would  seem  that 
the  truly  virtuous  men  are  greatly  in  the  minority.1 

§1321.  Married  Promisor. 

In  a  New  York  case  in  I860,2  it  was  held  that  an 
action  for  breach  of  the  promise  would  not  lie  where  one 
party  was,  at  the  time  of  contracting,  incapable  of  mar¬ 
rying  ;  e.  g.,  under  the  N.  Y.  Statute,  having  a  consort 
alive  who  had  obtained  a  divorce  for  adultery.  In  a  case 
in  1S74,3  it  was  held  that  under  said  statute,  the  mar¬ 
riage  of  residents  of  New  York  would  be  invalid  even 
if  solemnized  in  another  State,  such  consort  being  still 
alive.  Sometimes,  however,  an  action  on  the  promise 
will  lie  against  one  who  was  married  at  the  time  of 
making  it.4 5  In  a  New  Jersey  case  in  1879, 5  it  was  held 
that  under  the  statute  making  incurable  impotency, 
existing  at  the  time  of  the  marriage,  a  ground  for 
divorce,  one  has  no  cause  of  action  for  another’s  breach 
of  a  promise  made  when  incurably  impotent.  The  woman 
plaintiff  at  the  time  of  the  promise  was  thirty-nine 
years  old,  and  the  man  seventy-nine,  and  she  knew  him 
to  be  sexually  impotent  owing  to  a  surgical  operation. 

§  1322.  Defenses— Infancy— Immorality. 

Infancy  of  the  female  plaintiff,  if  not  under  the  mar¬ 
riageable  age  (in  New  York,  twelve  years),  will  not  pre¬ 
vent  her  recovering.  Nor  the  fact  that  on  his  return  from 
a  journey,  he  heard  rumors  that  she  had  allowed  his 
rival  to  hug  and  kiss  her  and  handle  her  bosom.6  But 
see  Judge  Theodore  Sedgwick’s  restrictions  in  Clarissa 

1  As  to  second  seduction,  see  post,  Chap.  XXVI. 

2  Haviland  v.  Halstead,  34  N.  Y.  643. 

8  Marshall  v.  Marshall,  48  How.  Pr.  57. 

4  Stevenson  v.  Pettis  (1877),  12  Phila.  468  ;  Kelley  v.  Riley  (1871),  106 
Mass.  339 ;  Coover  v.  Davenport  (1870),  1  Heisk.  368  ;  Blattmacher  v. 
Saal  (1858),  29  Barb.  22. 

5  Gulick  v.  Gulick,  41  N.  J.  L.  13. 

8  Willard  v.  Stone  (1827),  7  Cowen.  22. 
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Harlowe  Boynton’s  case,  in  Berkshire  County,  in  1807. 1 
Evidence  of  her  indelicate  conduct  may  be  considered  in 
mitigation  of  damages.2  And  this  without  time  limit.3 

In  a  New  York  suit  in  1874, 4  by  a  widow  fifty-three 
years  old  against  a  widower  fifty-two,  it  was  held  that 
the  defendant  might — even  without  having  pleaded  it — 
prove  in  mitigation  of  damages  that  the  plaintiff,  twenty- 
five  years  previously — before  a  former  marriage,  and 
while  very  young — had  committed  fornication. 

In  a  French  case  in  1874, 5  it  was  held  to  be  a  good 
defense  to  a  suit  for  the  breach  of  the  promise,  that  the 
plaintiff  had  represented  herself  to  be  only  twenty-three 
years  old,  when  she  was  thirty-two,  as  the  defendant 
(aged  forty-five)  discovered  by  the  registry. 

§  1323.  Mitigation— Age  Disparity— Bad  Breath— Snoring. 

In  an  English  case  of  breach  of  the  promise,  the  de¬ 
fendant’s  counsel  argued  in  mitigation  that  the  lady  had 
had  a  lucky  escape  from  one  who  had  proved  so  incon¬ 
stant.  The  judge  instructed  the  jury  that  what  she  lost 
was  “the  man  as  he  ought  to  be.”  And  on  the  ad¬ 
visability  of  a  marriage  of  a  man  of  fifty  and  a  girl  of 
twenty,  the  judge  said  : 

“  A  man  is  as  old  as  he  feels  ;  a  woman  as  old  as  she  looks.” 

In  a  lady’s  breach  of  promise  case  in  Leeds,  Eng. ,  in 
1870,  it  appeared  that  she  was  fifty-six  years  old,  and  the 
defendant  sixty-six.  His  counsel  told  the  jury  that  she 
had  “  had  a  fortunate  escape  from  being  the  nurse  of  a 
wheezy  old  gentleman  of  seventy.”  The  jury  probably 
concluded  that  he  was  old  enough  to  know  better,  for  the 
verdict  was  against  him  for  damages,  £500. 9  The  male 

1  Boynton  v.  Kellogg,  3  Mass.  189. 

2  Palmer  v.  Andrews  (1831),  7  Wend.  142. 

3  Johnson  v.  Calkins,  1  Johns.  Cas.  116.  But  compare  Button  v. 
M’Cauley  (1862),  38  Barb.  414  ;  Kniffen  v.  M'Connell  (1864),  30  N.  Y 
285. 

4  Tompkins  v.  Wadley  3  Thomp.  &  C.  424. 

5 Decaisne  v.  Manage,  9  Alb.  L.  J.  293.  6  Anon.,  4Ir.  L.  T.  565. 
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defendant  may  show  in  mitigation  of  damages  that  his 
mother  was  an  invalid  and  opposed  to  the  match.1 

In  an  action  for  breach  of  the  promise,  Serjeant 
Wilkins  is  said  to  have  once  won  a  verdict  for  his  client,  a 
money-lender  of  small  stature,  by  saying  :  “  Gentlemen 
of  the  jury,  do  you  think  that  this  enchanting,  this  ac¬ 
complished  young  lady  would  ever  have  permitted  an  offer 
of  marriage  to  be  made  to  her  by  this  miserable  atom 
of  humanity,  this  stunted  creature,  who  would  have  to 
stand  on  a  sheet  of  paper  to  look  over  twopence  ?  ” 2 

In  a  pamphlet  by  James  W.  Gerard,  “The  Old  Stadt 
Huys  at  New  Amsterdam,”  we  find  Rose  Goele  sued 
Frangois  Soleil  for  having  broken  the  promise,  after 
publication  of  the  banns  and  cohabitation.  He  pleaded 
that  she  was  of  uncongenial  temper  and  had  a  bad 
breath.  Having  plucked  the  rose  before  smelling,  he 
was  doubtless  deemed  estopped  from  denying  its  fra¬ 
grance.  Thereupon  the  coward  shot  a  Parthian  arrow  : 
“  I’d  rather  join  the  Indians  than  marry  her.”  It  may 
safely  be  inferred  that  this  coup  cle  Soleil  did  not  strike 
the  sympathy  of  the  court. 

A  recent  illustrated-newspaper  colloquy  runs  as  fol¬ 
lows  :  “How  happened  it  that  young  Jinks  broke  his 
engagement  with  Miss  Flyer?”  “Oh,  he  grew  so  ro¬ 
mantic  that  he  left  a  phonograph  at  her  house  in  order 
that  she  could  whisper  a  ‘Good-night  !’  just  before  she 
turned  out  the  gas,  and  send  it  to  him  through  the  post. 
Well,  in  the  excitement  of  the  affair,  she  forgot  to  shut 
the  machine  off,  and  he  not  only  received  her  words,  but 
a  large  and  varied  assortment  of  snores  that  had  accumu¬ 
lated  while  she  was  asleep.” 

§  1324.  Aggravation. 

In  England,  in  one’s  action  for  breach  of  the  promise, 
it  may  be  alleged  and  proved  in  aggravation  that  the 
defendant  seduced  her  and  gave  her  a  venereal  disease.3 

1  Johnson  v.  Jenkins  (1862),  24  N.  Y.  252.  2  See  6  Gr.  Bag,  175. 

3  Millington  v.  Loring  (1880),  6  Q.  B.  Div.  190. 
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In  several  suits  1  for  breach  of  the  promise  there  have 
been  novel  reminders  of  Lady  Macbeth’s  admonition — 

u  The  attempt  and  not  the  deed  confounds  us  ;  ” 

it  being  held  that  the  jury  might  enhance  the  damages 
for  the  defendant’s  mala  fide  attempt  to  prove  the 
plaintiff’s  misconduct  with  other  men.2  Also  that  she 
might  prove  in  enhancement  that  she  announced  the  en¬ 
gagement  and  invited  her  friends  to  the  wedding.3 

In  a  New  York  case  in  1875, 4  for  breach  of  the 
promise,  Judge  Brett  remarked  to  the  jury  :  “  If  a  man 
has  been  for  years  kissed  by  a  woman,  he  certainly  is 
not  much  the  worse  for  it  ;  but  if  a  woman  has  been  for 
years  kissed  by  a  man,  and  the  engagement  be  broken 
off,  does  that  render  any  other  man  quite  so  desirous  as 
he  might  otherwise  be  to  kiss  her  ?  .  .  .  When  women 
gets  toward  middle  life,  they  do  not  readily  get  married  ; 
but  a  middle-aged  man  has  much  less  difficulty  in  get¬ 
ting  a  wife.  .  .  .  When  a  woman  becomes  engaged, 
she  looks  forward  to  a  comfortable  home  where  she  will 
be  worked  for  ;  but  a  man  after  the  breach  has  the  same 
power  of  working  for  himself  as  before.” 

The  unreliability  of  juries  was  illustrated  in  an 
Illinois  suit  in  1871, 5  for  breach  of  the  promise  aggra¬ 
vated  by  alleged  seduction.  She  testified  that  he  was  the 
widower  of  her  deceased  sister  Sarah  ;  that  ten  years  be¬ 
fore  Sarah  s  death,  when  she,  Electa,  was  twenty-eight 
years  old,  he  seduced  her  and  “  time  and  again  ”  thence¬ 
forth  had  intercourse  with  her,  she  being  his  house¬ 
keeper  and  taking  care  of  his  children.  The  jury  found 
a  verdict  for  $10,000.  The  judgment  thereon  was  re¬ 
versed  for  want  of  preponderance  of  testimony.  Any 
reader  of  Judge  Breese’s  opinion  of  jurors,  on  a  second 
trial  would  be  apt  to  find  for  the  defendant. 

1Reed  v.  Clark  (1874),  47  Cal.  194;  Southard  v.  Rexford  (1826),  6 
Cow.  255. 

2  But  see  restriction  in  Kniffen  v.  MConnell,  30  N.  Y.  289. 

8  Reed  v.  Clark,  47  Cal.  194. 

4  Townsend  v.  Bennett,  11  Alb.  L.  J.  163. 

5  Broughton  v.  Electa  Smart,  59  Ill.  440. 
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§  1325.  Does  Cause  Die  with  Promisor  ? — Limitations. 

In  New  York,  under  the  maxim,  Actio  personalis 
moritur  cum  persona,  a  cause  of  action  for  the  breach 
dies  with  the  promisor.1  So  held  in  a  Massachusetts  case 
in  1S23,2 * 4 * 6  where  no  special  damage  was  alleged  ;  in  a 
Pennsylvania  case  in  1825  ; 3  and  in  Virginia  in  1879. 4  But 
see  a  North  Carolina  case  in  1882, 5  where  it  was  other¬ 
wise  held  ;  and  moreover  that  there  may  be  circum¬ 
stances  under  which  one's  having  a  venereal  disease  may 
exonerate  him  from  fulfilling  the  promise. 

In  a  Massachusetts  case  in  1882, 6  the  rule  that  a 
purely  personal  contract  of  marriage  does  not  survive 
against  the  executor  of  the  promisor,  was  recognized, 
but  carefully  limited.  Late  in  1894,  a  case  was  pending 
in  the  Massachusetts  Superior  Court  at  Cambridge  (the 
jury  having  disagreed)  by  Miss  Bartlett  against  Bigelow’s 
executor,  wherein  the  consideration  was  her  consent  to 
the  testator's  postponing  the  marriage. 

This  cause  of  action  ought  to  be  clearly  presented  in 
the  statute  of  limitations.7 

§  1326.  Suing  Defendant  Sole. 

One  of  the  noted  cases  for  breach  of  promise  to  marry 
came  up  in  the  New  York  Court  of  Appeals  in  1870. 8 
Thompson  had  promised  Miss  Burtis  to  marry  her  “in 
the  fall.”  In  October  he  told  her  he  would  not  perform. 
She  sued  him  instanter  and  recovered  a  verdict  for 
$2,000.  From  the  judgment  thereon  entered  he  ap¬ 
pealed.  His  counsel  contended  that  his  notice  did  not 
affect  his  right  to  tender  a  performance  at  any  time  be¬ 
fore  winter — before  the  first  day  of  December.  Non 

1  Wade  v.  Kalbfleisch  (1874),  58  N.  Y.  282. 

2Stebbins  v.  Palmer,  1  Pick.  71. 

8  Lattimore  v.  Simmons,  13  Serg.  &  R.  183. 

4  Grubb’s  Adm.  v.  Suit,  32  Gratt.  203. 

*  Allen  v.  Baker,  86  N.  Car.  91. 

6  Chase  v.  Fitz,  132  Mass.  359. 

7  See  Flint  v.  Gilpin,  29  W.  Va.  740. 

8  Burtis  v.  Thompson,  42  N.  Y.  246 
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eonstcit,  but  lie  might  reconsider.1  The  court  sustained 
the  judgment.2 

In  an  English  case  in  1S72,3  it  appeared  that  the  de¬ 
fendant  had  promised  to  marry  her  as  soon  as  his  father 
should  die,  but  he  refused  absolutely  ever  to  perform  the 
promise.  It  was  held  that  Miss  Frost  might  recover  for 
the  breach  before  old  Mr.  Knight’s  death. 

§  1327.  The  Scorned  Scorning— Praying  his  Hair  Off. 

Occasionally  on  trial  of  suit  for  breach  against  a  male 
who  has  not  married  anybody,  a  peppery  letter  from  the 
impatient  wronged  one  reminds  us  of  Congreve’s  couplet 
in  “  The  Mourning  Bride”  : — 

“  Heaven  has  no  rage  like  love  to  hatred  turned, 

Or  hell  a  fury  like  a  woman  scorned.” 


In  a  Pennsylvania  case  in  1881, 4  Miss  E.  B.  Simmers 
a  domestic  servant,  recovered  in  the  Chester  County 
Common  Pleas,  against  Wagenseller,  a  farmer  worth 
$10,000,  a  verdict  for  $5,000,  from  which  she  remitted 
-$3,000,  hoping  perhaps  thereby  to  prevent  its  being  ap¬ 
pealed  from,  and  thus  escape  having  embalmed  in  the 
permanent  reports  a  certain  specimen  of  her  epistolary 
rhetoric.  He  appealed,  but  the  Supreme  Court  affirmed 
the  judgment,  and  declared  that  where  no  time  of  marry¬ 
ing  is  specified,  the  promise  imports  that  it  shall  be 
within  a  reasonable  time. 

From  March,  1877,  to  October,  1S79,  he  had  taken  her 
to  picnics,  accompanied  her  to  and  from  church,  and 
extended  his  visits  into  Sunday  nights ;  the  last ’time 
remaining  until  after  midnight  and  promising  to  call 
the  next  Sunday  and  take  her  to  church.  Two  Sundays 
passed  and  he  came  not.  Hearing  that  he  was  payino- 
attention  to  another  lady,  she  wrote  to  him,  expressing 

'Citing  the  farm  contract,  North’s  Adm.  v.  Pepper,  21  Wench 


2  Citing  Short  v.  Stone,  8  Q.  B.  358,  where  before  the  day  set  for 
man  ying  Mary  Short,  the  hard-hearted  Stone  married  Edith  Collins. 


8 Frost  v.  Knight,  L.  R.,  7  Exch.  Cas.  111. 
4  Wagenseller  v.  Simmers,  97  Pa,  465. 
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lier  grief  at  his  neglect,  and  asking  his  forgiveness  for  a 
remark  she  had  previously  made.  He  gave  no  answer. 
On  a  subsequent  Sunday  evening,  she  caught  him  and 
the  rival  girl  staring  at  her  superciliously  ;  and  later 
she  detected  that  he  and  a  male  crony  were  deriding  her. 
Thereupon,  she  freed  her  mind  to  him  in  the  following 
letter : — 

“Jim: — I  think  it  is  a  sin  and  disgrace,  I  cannot 
come  into  church  without  you  and  Newton  Wynn  mak¬ 
ing  fun  of  me.  To-night  two  weeks  there  was  a  lady — 
a  perfect  lady— told  me,  when  I  came  in,  you  and  Newt, 
began  to  laugh,  and  Newt,  told  you  to  not  cry.  Jim,  if 
you  want  to  make  fun  of  me,  you  must  go  somewhere 
else  to  do  it,  for  no  one  in  this  neighborhood  thinks  any¬ 
thing  of  you.  All  they  call  you  is  McConkey  arid  the 
Marsh  Hog.  Newt.  Wynn  is  the  only  friend  you  have 
got,  and  you  have  to  pay  him  for  going  with  you.  ...  I 
suppose  you  think  that  you  have  got  a  rich  one,  now, 
hut  such  is  not  the  case,  every  one  knows  how  rich  they 
are.  Well,  if  I  am  poor,  I  do  not  wear  the  one  hat  for 
five  or  six  years  like  she  does.  There  was  a  person  told 
me  that  Guthrie’s  girls  made  fun  of  me  when  I  went  out 
of  church. 

“You  always  promised  me  that  you  would  marry  me, 
and  I  have  been  told  by  dozens  of  people  to  sue  you  and  get 
some  of  your  money.  I  don’t  want  you,  for  I  know  that 
I  would  have  a  devil’s  life  of  it.  There  is  people  tell  me 
that  I  could  put  you  where  the  dogs  would  not  bark  at 
you,  or  get  some  of  your  money.  As  you  have  so  much 
of  it  I  send  a  letter  away  to-day,  and  I  am  waiting  for 
answer  from  it.  There  is  plenty  of  lawyers,  and  some  a 
great  deal  smarter,  too,  than  Newton  Wynn.  Jim,  you 
think  that  you  can  worry  me,  but  you  cannot  do  it.  I 
did  worry  at  first,  but  do  not  now  ;  to  think  you  have 
been  depriving  me  of  other  company  all  this  time,  every¬ 
body  is  talking  how  you  have  been  using  me.  Now  I 
am  going  to  use  you  as  bad  as  the  law  will  allow  me  to 
do  it.  .  .  . 

“If  you  were  poor,  I  would  not  do  anything  with 
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you  ;  so  rich,  so  gossiping,  so  deceitful,  so  fun -making, 
underhanded  and  sneaking.  If  you  were  any  kind  of  a 
gentleman,  you  would  not  act  as  you  have.  I  pray 
night  and  day  that  you  may  never  prosper  in  this  world. 
I  just  pray  for  every  hair  in  your  head  to  come  out. 
Why  could  you  not  tell  me  that  you  were  not  coming 
hack,  as  well  as  to  tell  Nute,  for  I  heard  he  was  telling 
it  all  around,  he  told  old  Bill  Segnor  that  he  had  to  be 
blamed  with  you  not  going  with  me.  I  am  the  one  that 
blamed  him.  He  knows  that  you  have  been  going  with 
me  year  after  year,  hut  the  time  will  be  here  that  you 
will  like  me  more  or  less,  but  you  have  no  mind  of  your 
own,  and  can  he  coaxed  into  anything  by  Newton 
Wynn.  From  E.  B.  S.” 

Wayne  McVeigh  (appointed  U.  S.  Attorney- General 
in  1881)  argued  for  the  defendant  that  the  plaintiff’s 
words  :  ‘  ‘  I  don’t  want  you,  for  I  know  I  would  have  a 
devil’s  life  of  it,”  constituted  a  release  from  his  promise. 
But  Judge  Mercur,  rendering  the  opinion  of  the 
Supreme  Court,  said:  ‘‘Regard  must  be  given  to  the 
whole  letter  and  to  the  facts  which  led  to  it.  Relying 
on  his  promise  of  marriage,  she  had  avoided  the  society 
of  other  gentlemen  for  two  whole  years.  Her  youth 
was  passing.  She  had  not  received  any  answer  to  her 
letter  of  16th  of  October.  She  saw  him  weekly  in  the 
society  of  another.  She  thought  he  treated  her  with 
scorn  and  contempt.  She  recognized  his  conduct  as 
unequivocal  evidence  of  his  refusal  to  marry  her.  Under 
these  circumstances,  it  is  very  natural  that  all  the  bitter 
and  angry  feelings  of  a  woman’s  nature  should  be 
aroused.  She  makes  no  pretense  of  a  continuing  affec¬ 
tion,  yet  she  does  not  indicate  any  intention  of  releasing 
him  from  his  legal  obligation  for  refusing  to  marry.” 

The  jury  had  been  instructed  by  Judge  Futliey  that  if 
they  should  find  that  IVagenseller’s  words  and  conduct 
indicated  to  her  a  breach  of  the  contract,  it  was  not  neces¬ 
sary  for  her  to  offer  to  marry  before  bringing  suit.  This 
also  was  approved  above.  A  law  journal,  commenting  on 
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the  verdict,  said  :  “  Wagenseller  is  well  rid  of  the  girl 
at  the  price,  for  if  she  now  prays  that  he  may  become 
bald,  she  would  probably  not  have  restricted  herself  to 
prayers  in  this  direction  if  she  had  married  him.”  1 

Miss  Simmers’  letter  reminds  of  the  concluding  words 
of  the  letter  of  Nellie  Brackett  (friend  of  Miss  Hill)  to 
Senator  Sharon  :  “I  am  a  poor  girl,  but  I  feel  myself 
much  better  than  you — you  horrible,  horrible  man.”2 

(2)  §  1328.  Ante-nuptial  Settlements  —  Pin-money — Hus¬ 
band’s  Gift  to  Wife. 

As  to  cases  arising  upon  ante-nuptial  settlements, 
the  matter  of  pin-money  sometimes  has  been  an  interest¬ 
ing  feature.  It  seems  there  is  annexed  to  the  wife’s  pin- 
money  an  implied  duty  of  applying  it  towards  her  per¬ 
sonal  dress  and  decoration.  In  an  English  case  in  1834, 3 
it  appeared  that  the  Duchess  of  Norfolk  was  entitled, 
under  the  trusts  of  the  marriage  settlement  made  with 
the  duke  in  1771,  to  £1,000  in  annuities  charged  by  way 
of  pin-money,  upon  estates  to  which  the  duke  was  en¬ 
titled  for  his  life.  Up  to  1815,  when  he  died,  he  re¬ 
ceived  all  the  rents  and  profits  of  the  estates,  and  main¬ 
tained  her  according  to  her  rank.  From  1782  to  1820, 
when  she  died,  she  was  a  lunatic  without  lucid  intervals. 
Earl  Digby,  her  personal  representative,  claimed  from 
Henry  Howard,  his  representative,  arrears  of  the  pin- 
money  from  1782  to  1815.  The  House  of  Lords  held  that 
Howard  was  entitled  to  set  off  any  payments  made  by 
the  duke  in  respect  of  the  pin-money,  against  a  claim 
for  the  arrears  by  the  duchess  during  her  lifetime,  and 
that  Earl  Digby  was  not  entitled  to  any  arrears  of  her 
pin-money. 

A  husband  may  settle  property  on  his  wife  if  he  does 
not  thereby  impair  claims  of  existing  creditors,  nor 
intend  it  to  cover  any  schemes  of  fraud.4 

1  24  Alb.  L.  J.  201. 

2  Sharon  v.  Hill  (1885),  26  Fed.  Rep.  387,  at  p.  353. 

3  Howard  v.  Digby,  2  Clark  &  F.  634. 

4  Moore  v.  Page  (1884),  111  U.  S.  117. 
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(3)  §  1329.  Separation  Deedc— Trustees. 

In  an  English  case  in  1815, 1  it  appeared  that  after 
Lady  Jodrell  had  instituted  a  suit  for  divorce,  an  ar¬ 
rangement  was  come  to,  and  Sir  Richard  executed  a 
separation  deed  assigning  to  trustees  a  house  for  her  and 
the  children,  and  providing  an  income  of  £300  “as  and 
for  pin-money,”  and  £3,700  a  year  for  her  to  keep  up  the 
establishment  “  upon  such  a  scale  and  regulated  in  such 
a  manner  as  she  should  think  fit,”  and  the  surplus  he 
repaid  to  him,  and  he  to  partake  of  the  benefit  of  the 
establishment  £  ‘  so  long  as  he  should  be  desirous  to  reside 
at  Portland  Place,  and  conform  to  the  spirit  and  inten¬ 
tion  of  the  deed.”  The  deed  was  held  valid — not  void 
for  uncertainty — and  enforceable  against  either  party  ; 
the  Master  of  the  Rolls,  Lord  Langdale,  remarking  that 
the  pin-money  has  duties  annexed  to  it. 

In  an  English  case  in  1881, 2  a  wife’s  covenant  in  a 
separation  deed  not  to  “molest”  the  husband,  was  held 
not  to  be  broken  by  her  adultery  resulting  in  birth  of  a 
child  which  she  did  not  put  forward  as  his  own.  Our 
limits  preclude  further  consideration  of  separation  deeds 
beyond  mere  reference.3 

Where  an  instrument  creating  a  trust  for  protection 
of  a  married  woman’s  property  required  her  consent 
before  a  loan  could  be  made  to  her  husband,  it  was  held 
that  the  trustees  could  not  lawfully  make  such  a  loan 
without  her  consent,  even  though  afterwards  obtained.4 

(4)  §  1330.  Custody  of  the  Children  —  Theology  versus  Re¬ 

ligion. 

In  England,  an  ante-nuptial  agreement  that  the 
children  shall  be  brought  up  in  a  different  religion  from 
that  of  the  father,  is  not  binding  at  law  or  in  equity. 

1  Jodrell  v.  Jodrell,  9  Beavan,  45. 

2  Fearon  v.  Earl  of  Aylesford,  L.  R.,  12  Q.  B.  Div.  539. 

8  See  the  writer’s  article,  “  Separation  (Husband  and  Wife),”  22  Am. 
&  Eng.  Encyc.  of  Law,  p.  58.  As  to  the  history  of  the  custom  of  pin- 
money,  see  Peachey,  Mar.  Settl.  300.  As  to  distinction  from  parapher¬ 
nalia,  Schouler,  Dom.  Rel.  §  160. 

4  Bateman  v.  Davis,  3  Mad.  98. 
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But  such  an  agreement  will  have  weight  with  the  court 
in  considering  whether  the  father  had  abandoned  his 
right.  In  a  case  in  1873, 1  it  appeared  that  such  agree¬ 
ment  was  that  the  boys  be  brought  up  Catholic  (the 
father’s  faith),  and  the  girls  Protestant,  the  mother 
being  such.  Upon  the  birth  of  a  girl,  the  father,  absent 
and  sick  with  consumption,  said  a  Catholic  priest  would 
call  ;  but  none  called  and  the  Babe  (Mary)  was  baptized 
as  a  Protestant.  He  soon  died  leaving  a  will  directing 
that  his  children  be  brought  up  in  the  Catholic  faith, 
and  appointed  his  brother,  a  Catholic,  their  guardian. 
Mary  remained  in  her  mother’s  family  nearly  nine  years  ; 
and  then  the  guardian  applied  in  the  Queen’s  Bench  for 
a  habeas  corpus.  She  was  made  a  ward  in  chancery, 
and  when  eleven  years  old  was  conversed  with  by  the 
Lords  Justices.  They  found  she  had  so  imbibed  the 
Anglican  principles  that  it  would  be  cruel  to  let  her  be 
educated  in  the  Catholic  faith  ;  and  they  consigned  her 
to  her  mother. 

Somewhat  similar  was  a  case  in  1857. 2  A  posthum¬ 
ous  son  of  Catholic  parents  had  no  near  relatives  except 
Catholics.  His  mother  became  a  Protestant,  and  was 
allowed  to  educate  him  as  such  until  he  was  nine  years 
old.  Then  his  uncle  applied  to  have  him  made  a  ward 
of  court,  etc.  There  was  a  judicial  conversation  with 
the  child.  Judge  Bruce  reports  :  “  I  had  thought  it  not 
unlikely  that  we  should  find  him,  in  collegiate  phrase, 

<  crammed  ’  for  the  occasion,  but  I  had  not  anticipated 
such  answers  as  he  gave.  ...  He  spoke  on  the  subjects 
of  transubstantiation,  the  attributes  of  the  Virgin  Maiy, 
the  invocation  of  saints,  and  the  authority  of  the  Pope, 
in  a  manner  convincing  me  that  the  Protestant  seed 
sown  in  his  mind  had  taken  such  a  hold,  that  if  we  are 
to  suppose  it  to  contain  tares,  they  cannot  be  gathered 
up  without  great  danger  of  rooting  up  also  the  wheat 
with  them.”  And  Chief  Justice  Turner  very  naively 
.added  :  “May  it  not  be  that  the  attempt  to  force  upon 

1  Andrews  v.  Salt,  L.  R-,  8  Ch.  Ap.  622. 

2  Stourton  v.  Stourton,  8  De  Gex,  M.  &  G.  760. 
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this  child  a  different  faith  might  end  in  unsettling  his 
existing  impressions,  and  substituting  no  fixed  impres¬ 
sions  in  their  place  ?  ”  Ah  !  Oh  !  Religious  principles, 
forsooth,  must  not  be  the  product  of  manhood  reasoning 
hut  of  childhood  prejudice  ? 

§  1331.  James  (not  the  Apostle). 

This  case  got  commented  on  and  crawled  over  by  a 
case  in  1871. 1  A  Catholic  had  died  leaving  a  Protestant 
widow  and  a  daughter,  Catharine,  six  months  old.  He 
left  no  directions  as  to  her  religious  education.  Her 
mother  brought  her  up  a  Protestant  till  the  application, 
when  she  was  nearly  nine  years  old,  for  her  to  be  trained 
up  a  Catholic.  The  Chancellor  and  Lords  Justices 
thought  Catharine  had  been  thitherto  “brought  up  as  a 
well  educated  religious  child,”  had  “not  been  immature- 
ly  inducted  into  matters  of  religious  controversy  ”  (like 
the  precocious  boy  in  the  Stourton  case);  “she  has 
learned  from  her  mother  the  ordinary  habits  and  practice 
of  devotion,  and  there  can  he  no  danger  that  those  re¬ 
ligious  impressions  can  be  disturbed  by  having  added  to 
them  the  peculiar  doctrines  and  practices  of  the  deceased 
father,  in  whose  faith  she  ought  to  have  been  brought 
up  and  ought  now  to  be  brought  up.” 

How  luminous  you  are,  my  good  Lord  Justice 
James  !  “  Ought  to  have  been  !  ”  Is  not  the  religion— 

the  Lord’s  Prayer,  etc.— that  is  common  to  both  Cath¬ 
olic  and  Protestant,  sufficient  for  a  child  before  nine 
years  old  ?  In  one  breath  you  concede  that  in  a  child  of 
tender  years,  religion  should  not  be  adulterated  with 
dogmatic  theology  ;  in  another  you  sigh  for  the  ouglit- 
to-have-been  inculcated  “peculiar  doctrines.”  Grand- 
ma’am,  go  to  ! 

§  1332.  “  Agapemone.” 

Rather  different  was  a  case  in  1850, 2  Thomas  and  an¬ 
other  clergyman  of  the  Anglican  church,  Prince,  with- 

1  Hawksworth  v.  Hawksworth,  L.  R.,  6  Cli.  Ap.  539. 

2  Thomas  v.  Roberts,  3  De  Gex  &  Sm.  758. 
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drew  and  founded  a  sect  which  held  that  the  day  of 
grace  had  passed,  and  the  day  of  judgment  begun  ;  that 
prayer  was  no  longer  necessary,  and  that  all  days  are 
equally  holy.  Thomas  and  two  others  of  the  sect,  Price 
and  Cobb,  married  three  sisters  named  Nottidge,  each  of 
whom  was  heir  to  nearly  £6,000. 

Prince  established  at  Bridgewater  “  the  Agapemone,” 
a  large  building  having  a  flag  on  the  top  inscribed  “  Oh, 
hail,  holy  Love,”  and  lived  there  with  about  thirty  fol¬ 
lowers.  He  commanded  Mr.  and  Mrs.  Thomas  to  join 
them.  “  Brother  Thomas  ”  obeyed,  but  “  Sister  Thomas,” 
being  advanced  in  pregnancy,  disobeyed  and  took  refuge 
in  Carmarthenshire  with  her  mother-in-law.  She  was 
delivered  of  a  son,  which  was  reared  by  her  mother  in 
Suffolk,  until  four  years  old  ;  when  Thomas  seeking  to 
get  control  of  the  child,  the  wife  applied  to  the  court  for 
an  injunction.  This  the  court  granted.  The  report  of 
the  case  (covering  over  twenty  pages)  contains  a  mass  of 
letters  most  pathetic,  amusing  and  amazing.  The  court 
appointed  a  guardian,  and  protected  the  mother  in  the 
future  religious  education  of  the  child,  against  the 
father’s  infatuation. 

§  1333.  Custody  of  Babes. 

Is  the  father’s  right  to  the  custody  of  a  young  female 
ehild — e.  g.,  four  years  old— superior  to  that  of  her 
mother,  in  case  of  unauthorized  separation  ?  This  was 
answered  in  the  negative  in  a  Rhode  Island  habeas 
corpus  case  in  1879. 1  But  it  seems  to  depend  wholly  on 
the  character  and  circumstances  of  each  parent.  In  a 
New  York  case  in  1857, 2  the  father  was  given  the 
custody  of  a  nursing  infant  less  than  six  months  old.  In 
a  case  in  1885,  it  was  held  as  to  the  custody  of  a  mother¬ 
less  child,  that  its  rights  and  interests  must  govern.3 

The  rule  of  the  father’s  paramount  right  to  the 
custody  of  his  infant  child  has  been  greatly  relaxed.4 

1  M’Kim  v.  M'Kim,  12  R.  I.  462. 

2  People  v.  Humphreys.  24  Barb.  521. 

3  People  ex  rel.  Brush  v.  Brown,  35  Hun,  324. 

4  See  collation.  23  Alb.  L.  J.  26,  44. 
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In  Nebraska  in  1884,  custody  of  a  child  eight  months 
old  was  given  to  its  deceased  mother’s  parents  rather 
than  to  its  father.1 

The  New  York  Times  in  1874  stated  :  “Some  years 
ago  an  Indianapolis  lady  was  married,  and  four  months 
thereafter  separated  from  her  husband,  was  divorced  and 
remarried  in  a  month,  and  four  months  thereafter  gave 
birth  to  a  child  by  her  first  husband.  Quite  recently  the 
second  husband  procured  a  divorce,  and  the  custody  of 
the  child  was  awarded  to  him.  Now  conies  the  first 
husband  and  claims  the  child,  and  the  lawyers  are  asking 
who  is  entitled  to  its  possession  ?  ”  To  this  there  is  at 
least  one  answer, — that  given  by  a  colored  lawyer  in  a 
“curbstone  consultation,”  “whence  he  knew  no  fee’d 
accrue  ”  :  “  Such  cases  as  dat  am  bery  rare  ;  dat  one  was 
done  decided  long  ago,  an’  de  next  one  ’ll  neber  happen.  ” 

§  1334.  Bastard — Custody  of  Insane  Husband. 

As  to  the  custody  of  a  bastard  on  the  death  of  its 
mother,  the  ties  of  nature  will  be  respected  by  the  courts, 
and  its  putative  father  be  deemed  a  proper  person  to 
apply  for  appointment  of  a  guardian.2 

The  dogma  that  a  bastard  is  nobody’s  child  cannot  he 
applied  to  ignore  the  mother.  In  an  English  case  in 
1883, 3  it  appeared  that  Rose  Carey  was  seduced  ere  fifteen 
years  old,  turned  out  of  her  father’s  house,  delivered  of 
a  female  child,  placed  it  in  charge  of  Mr.  and  Mrs.  Nash, 
laboring  people,  paid  them  for  keeping  it  until  by  ill- 
health  she  lost  her  situation,  and  on  leaving  the  infirm¬ 
ary,  “  became  the  kept  mistress  to  a  gentleman.”  Held, 
that  her  right  to  the  custody  of  her  child  was  superior 
to  that  of  the  Nashes.  Quoth  Justice  Bowen  :  “  Philan¬ 
thropy  sometimes  makes  mistakes.” 

In  Ohio,  the  natural  father  of  a  child  cannot  be  held 
for  its  support  if  the  mother,  during  the  pregnancy,  has 
married  another  man  who  fully  knew  the  facts.4  So  also 

1  Sturtcvant  v.  State  ex  rel.  Havens,  15  Nebr.  459. 

2  Pote’s  Appeal  (1885),  106  Pa.  574. 

3  Regina  v.  Nash,  Re  Carey,  L.  R.,  10  Q.  B.  Div.  454. 

4  Miller  v.  Anderson  (1885),  43  Ohio,  473. 
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in  Iowa,1  the  wife’s  right  to  the  custody  of  her  insane 
husband  is  paramount  to  that  of  his  father.2 

(5)  §  1335.  Wife’s  Powers  and  Rights. 

As  to  cases  pertaining  to  the  wife’s  powers  and  rights, 
it  may  he  observed  for  the  benefit  of  younger  lay  readers 
that  at  common  law,  from  early  feudal  times,  man  and 
wife  were  one,  and  the  man  was  the  one.  She  was  dis¬ 
abled  from  making  any  contracts  ;  her  services  belonged 
to  him  ;  her  personal  property  vested  in  him  ;  and  he 
controlled  her  lands  and  their  income.  At  his  death,  she 
had  “  dower,”  the  use  for  her  life,  of  one- third  of  his  real 
property. 

How  ridiculous  all  this  must  have  seemed  to  a  man 
of  Shakespeare’s  heart-wisdom  !  In  “  The  Taming  of  the 
Shrew,”  he  makes  Petruchio  swagger  : — 

“  I  will  be  master  of  what  is  mine  own  ; 

She  is  my  goods,  .  .  .  my  ass,  my  anything  ; 

And  here  she  stands,  touch  her  whoever  dare  ; 

I'll  bring  mine  action  on  the  proudest  he 
That  stops  my  way  in  Padua.” 

And  the  tamed  Katherine  is  made  to  say 

“  Thy  husband  is  thy  lord,  thy  life,  thy  keeper, 

Thy  head,  thy  sovereign.” 

Now-a-days,  an  out-Heroding  Herod  of  a  Petruchio 
generally  gets  the  worst  of  it. 

§  1336.  Prom  Degradation  by  Gradation  of  Legislation. 

The  progress  of  reformatory  legislation  hereon  has 
been  more  marked  in  some  of  our  States  than  in  others, 
or  than  in  England.  Perhaps  in  point  of  chronology, 
honorable  mention  should  proceed :  Massachusetts, 
Maine,  Michigan,  Connecticut,  New  York,  Pennsylvania, 
etc.  A  good  illustration  of  “the  slow  gradations  up 
from  degradation  ”  is  afforded  by  Connecticut,  wherein 

1  State  v.  Shoemaker  (1883),  62  Iowa,  343. 

2  Robinson  v.  Park  (1881),  54  Vt.  105. 
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it  took  the  interval  from  1845  to  1866  to  enact  protection 
of  the  wife’s  property  from  the  husband’s  creditors.1 

The  act  of  1845  regulated  the  husband’s  interest  in 
the  wife’s  real  estate  possessed  at  marriage  or  accruing 
by  devise  or  inheritance  afterwards.  That  of  1849  made 
him  trustee  of  pei’sonal  estate  accruing  to  her  after 
marriage.  One  act  of  1850  protected  real  estate  con¬ 
veyed  to  her  in  consideration  of  her  acquisitions  ;  and 
another  act  protected  reinvestments  of  the  avails  of  her 
sole  real  estate.  The  act  of  1853  vested  in  her,  for  her 
sole  use,  all  her  property  when  she  be  abandoned.  That 
of  1855  extended  that  of  1849  to  personalty  owned  by 
her  at  marriage  ;  that  of  1856  extended  it  to  patents, 
copyrights  and  Government  claims  ;  and  that  of  1857,  to 
property  acquired  by  gift.  That  of  1860  extended  the 
first  1850  one  to  reinvestments.  That  of  1865  extended 
that  of  1845  to  realty  acquired  by  devise  or  gift.  That 
of  1866  still  further  extended  that  of  1849.  That  of  1869 
made  her  liable  on  notes  given  for  benefit  of  the  joint 
estate.  Those  of  1872  and  1873  made  her  suable  on  her 
ante-nuptial  debts,  or  on  her  post-nuptial  contracts  made 
on  her  personal  credit  for  benefit  of  herself,  her  family 
or  her  estate,  and  enabled  her  to  join  with  him  in  suits 
in  her  behalf.  That  of  1877  empowered  her  at  marriage 
to  continue  her  ownership  of  real  property  and  to  con¬ 
tract  and  convey,  he,  however,  liaviug  an  interest  as 
survivor.  Finally,  that  of  1878  gave  to  her  sole  and 
separate  use  all  property  thereafter  acquired  by  her. 

§  1337.  Separate  Business — Community  Property. 

In  three-fourths  of  the  States,  a  woman  on  marriage 
retains  all  her  property,  and  may  go  on  acquiring  more. 
She  may  even  acquire  from  her  husband,  if  it  be  not  in 
fraud  of  his  creditors  ;  transactions  between  them  being 
jealously  scrutinized  by  the  courts  in  this  regard. 
Indeed,  in  Oregon,  Arkansas,  Florida,  etc.,  she  must 
publicly  register  property  claimed  as  her  own.  In  Mas¬ 
sachusetts  and  many  other  States  she  must  publicly 
xSee  Jackson  v.  Hubbard,  36  Conn.  10. 


Chap.  XXII. 


HUSBAND  AND  WIFE. 


1017 


register  her  separate  business  concern.  In  Louisiana, 
and  to  some  extent  in  other  States  upon  territory  once 
under  Spanish  domination,  the  doctrine  of  the  Civil  Law 
as  to  “  community  property”  prevails.  The  wife’s 
rights  under  the  “civil  damage  law”  will  be  considered 
further  on.1 

The  question  of  woman’s  rights  under  the  Code 
Napoleon,  Art.  1530,  is  rather  an  interesting  one. 
Where  a  couple  is  married  under  the  regime  of  com¬ 
munity  of  property,  the  husband  being  liable  for  the  ex¬ 
penses  of  the  household,  is  entitled  to  the  income  or 
“  usufruct.”  In  1858,  Mile.  Pauline  Lanters,  an  eminent 
prima  clonna,  married  M.  Gueyward,  also  an  opera 
singer.  Ten  years  afterwards,  upon  their  divorce,  he 
had  received  from  her  salary  526,000  francs.  She 
insisted  on  getting  half,  but  the  court  gave  to  him  the 
whole.  She,  however,  was  given  her  piano  and  her 
jewels,  as  being  necessary  to  the  exercise  of  her 
profession. 

It  seems  that  the  Ohio  wife-enabling  statutes  have 
not  changed  the  common-law  rule  that  the  husband 
cannot  steal  his  wife’s  goods.2 

§  1338.  Husband  Agent  of  Wife— When  her  Promise  not 

Binding. 

In  an  Illinois  case  in  1873, 3  it  appeared  that  Mrs. 
Armstead,  while  owning  a  house,  heard  her  husband 
contract  with  Anderson  to  paint  it,  and  neither  then  or 
during  progress  of  the  work  disclosed  her  ownership  or 
repudiated  the  husband’s  act.  She  was  in  possession 
with  him,  but  neglected  to  record  her  deed  until  after 
the  contract.  It  was  held  that  she  was  estopped  to  deny 
that  he  acted  as  her  agent.  In  a  Georgia  case  in  1871, 4 
it  was  held  that  a  wife’s  authorizing  her  husband  to 
raise  money  by  pawning  her  watch  would  not  empower 

1  See  post,  §  1712  et  seq. 

2  State  v.  Parker  (1882),  26  Alb.  L.  J.  423. 

8  Anderson  v.  Armstead,  69  Ill.  452. 

4  Van  Arsdale  v.  Joiner.  44  Ga.  173. 
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him  to  waive  the  statutory  provision  for  thirty  days’ 
notice  of  sale. 

In  a  New  York  suit  against  a  married  woman,  in 
1871, 1  it  appeared  that  the  father  of  Mrs.  Eliza  Douglas, 
in  1862,  purchased  for  her  half  a  glass  factory  at  Lock- 
port  ;  Ditchings,  the  owner,  giving  her  a  deed  therefor 
and  carrying  on  the  business  with  her  in  equal  partner¬ 
ship,  as  “  Hitchings  and  Douglas,”  William  W.,  her 
husband  (with  whom  she  resided),  being  in  charge 
thereof.  In  1865,  Hitchings  sold  and  conveyed  to  her 
the  remaining  half  of  the  factory,  assets  and  business  ; 
and  it  was  carried  on  in  the  name  of  “  W.  W.  Douglas,” 
until  suspended  in  1866  by  his  failure.  Certain  drafts 
drawn  in  this  name  were  accepted  and  paid  by  Hamilton. 
Upon  Douglas’s  assignment  for  benefit  of  creditors,  Mrs. 
Douglas  made  no  claim  to  the  firm’s  assets.  It  was  held 
that  she  could  thereafter  derive  no  benefit  therefrom. 
The  H.  &  D.  dissolution  revoked  his  agency. 

In  a  New  York  case  in  18 73, 2  it  appeared  that  the 
defendant  Matilda  carried  on  a  grocery  business,  on 
Broome  Street,  her  husband  for  many  years  acting  as 
her  agent  in  buying  of  the  plaintiffs,  wholesale  dealers. 
In  1869,  she  sold  out  to  him,  and  he  continued  to  buy  of 
them  on  credit  without  disclosing  the  change.  It  was 
held  that  she  was  estopped  to  deny  her  liability  for  the 
latter  purchases. 

In  New  York,  a  wife  allowing  liquor  to  be  sold  in  her 
building  by  her  husband  is  liable  for  the  death  of  the 
person  from  the  intoxication.3 

In  a  Missouri  case  in  1882, 4  it  was  held  that  a  married 
woman’s  promise  to  pay  an  attorney  for  procuring  her 
divorce  was  not  binding,  though  renewed  after  the  decree. 

(6)  §  1339.  Civil  Suits  between  Husband  and  Wife— New 
York. 

The  statute  39  Eliz.  c.  4,  declared  that  any  person 

1  Hamilton  v.  Douglas,  46  N.  Y.  218. 

2  Bodine  v.  Killeen,  53  N.  Y.  93. 

3  Mead  v.  Stratton  (1882),  87  N,  Y.  493. 

4  Musick  v.  Dodson,  76  Mo.  624. 


Chap.  XXII. 


HUSBAND  AND  WIFE. 


1010 


“  fayning  to  have  knowledge  of  physiognomie  or  like 
fantasticall  ymaginacions  ”  should  have  the  upper 
portion  of  the  body  stripped  and  whipped  until  “  bloodye.” 
Now-a-days,  woe  befalls  the  young  lady  who  lacks  the 
faculty  of  reading  a  suitor’s  physiognomy.  In  a  New  Y  ork 
case  in  1S85,1  it  appeared  that  a  biped  pretending  to  have 
attributes  of  manhood  gave  a  spinster  his  check  for 
$400  as  a  bridal  gift.  After  the  marriage  he  refused  to 
pay  it.  Thereupon  she  separated  from  him  and  brought 
suit  on  the  check.  But  Judge  Follett  declared  that  she 
could  not  recover  ;  the  check  being  without  consideration.2 

In  a  New  York  case  in  1873, 3  it  was  held  that  a  wife 
might  there  maintain  an  action  against  her  husband  on  a 
promissory  note  ($5,000,  six  months)  given  to  her  by 
him  before  marriage  in  consideration  of  her  promise  to 
marry  him.  This  was  followed  in  a  wife’s  ejectment 
suit  against  her  husband  in  1871, 4  also  in  a  wife’s  replevin 
suit  against  her  husband  in  1880. 5  But  she  could  not 
recover  against  him  for  slander  ; 6  nor  for  assault  and 
battery.7 

In  a  New  York  case  in  1S60,8  it  was  held  that  where 
a  married  woman  signed  a  promissory  note  as  surety  for 
her  husband,  her  intention  to  charge  her  separate  estate 
would  not  take  effect.  So  held  also,  in  1877,  where  she 
signed  a  guardian’s  bond  as  surety,  without  its  expressing 
any  intention  to  bind  her  separate  estate.9  Similarly, 
in  1877,  as  to  a  charge  for  services  ; 10  but  compare  the 
furniture  case  in  1874, 11  and  the  mortgage-assumption 
case  in  1878. 12 

1  Cloyes  v.  Cloyes,  36  Hun,  145. 

2  Further  as  to  suits  between  husband  and  wife,  see  J.  B.  Leavitt’s 
collation  (1884),  31  Alb.  L.  J .  64. 

s  Wright  v.  Wright,  54  N.  Y.  437.  4  Minier  v.  Minier,  4  Lans.  421. 

s  Howland  v.  Howland,  20  Hun,  472. 

6  Freethy  v.  Freethy  (1865),  42  Barb.  641. 

7  Longendyke  v.  Longendyke  (1863),  44  Barb.  366. 

8  Yale  v.  Dederer,  22  N.  Y.  450. 

9  Gossman  v.  Cruger,  69  N.  Y.  87. 

m  Eisenlord  v.  Snyder,  71  N.  Y.  45. 

11  Kelty  v.  Long,  4  Thomp.  &  C.  163  ;  1  Hun,  714. 

42  Cashman  v.  Henry,  75  N.  Y.  103. 
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§  1340.  North  Carolina— England. 

In  a  North  Carolina  case  in  1878, 1  a  wife  was  granted 
a  writ  of  possession  of  her  lands  which  her  cheeky 
husband  was  cultivating  solely  for  his  own  use.  But  the 
writ  of  possession  had  to  be  so  framed  as  to  put  her  in 
without  putting  him  out  ;  his  right  of  ingress  and  egress 
to  her  society  continued.  Judge  Bynum  remarked  :  “If 
she  beholds  her  husband  with  a  sinister  eye,  and  prefers 
to  forsake  him  and  cleave  unto  her  property,  she  may 
direct  the  sheriff  to  use  only  so  much  force  as  is  neces¬ 
sary  to  remove  his  body  from  her  bed  and  board,  and 
put  it  down  in  the  public  highway.” 

In  England,  a  husband  may  maintain  an  action 
against  his  wife  and  charge  her  separate  estate  for 
money  lent  or  paid  at  her  request.2 * 

(7)  §1341.  Conveyances  to  or  between  them. 

In  an  Indiana  case  in  1873, 8  it  was  held  that  notwith¬ 
standing  the  reformatory  legislation  in  that  State,  a 
married  woman’s  deed  of  land  to  her  husband  was  void, 
both  at  law  and  in  equity. 

In  New  York  prior  to  1887,  a  deed  of  land  from  a 
husband  directly  to  his  wife  or  from  her  to  him  was 
void,  and  could  not  divest  title  unless  founded  on  a 
consideration  enabling  a  court  of  equity  to  sustain  it.4 

In  New  York,  on  conveyance  to  a  husband  and  wife 
jointly,  they  take  as  tenants  by  the  entirety,  and  on 
death  of  either,  the  survivor  takes  the  whole.5 

(8)  §  1342.  Distribution— Curtesy— Dower. 

A  wife  divorced  for  the  husband’s  adultery  is  not  his 
“  widow  ”  within  the  New  York  statute  of  distributions.6 

1  Manning  v.  Manning,  79  N.  Car.  293. 

3  Butler  v.  Butler  (1885),  L.  R.,  16  Q.  B.  Div.  374. 

8  Kinnaman  v.  Pyle,  44  Ind.  275. 

4  Dean  v.  Metrop.  El.  Ry.  Co.  (1890),  119  N.  Y.  540. 

e  Bertles  v.  Nunan  (1883),  92  N.  Y.  152.  As  to  other  States,  see 
I.  N.  Payne’s  collation,  28  Alb.  L.  J.  87. 

6  Re  Ensign  (1886),  103  N.  Y.  284. 
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In  New  Jersey,  a  wife,  by  deserting  a  brutal  husband, 
may  forfeit  rights  to  personal  property.1 

The  statutes  regulate  the  husband’s  tenancy  by  the 
curtesy.  In  general,  at  common  law,  actual  seizin  was 
essential.  But  in  the  case  of  wild  land,  entry  is  not 
necessary  therefor.2 

So  also  do  the  statutes  regulate  as  to  dower.  Unless 
empowered  by  statute,  an  infant  married  woman  cannot 
release  dower.3 

A  widow’s  right  to  dissent  from  her  late  husband’s 
provision  in  lieu  of  dower  is  personal,  and  is  defeated 
by  her  insanity.4 

In  Tennessee,  the  wife’s  adultery,  if  not  coupled  with 
elopement,  will  not  prevent  her  recovering  dower,  if 
there  was  no  divorce.5 

§  1343.  Eliza  Ann  (not  RidgwayVCropsey  Hard  Case. 

James  Ridgway  married  Catharine  Dobb  in  1812, 
separated  from  her  in  1815,  and  for  his  adultery  was 
divorced  from  her  in  1822.  In  1821,  when  he,  a  car¬ 
penter,  was  worth  not  over  $1,000,  a  marriage  ceremony 
was  performed  between  him  and  Eliza  Ann,  she  believ¬ 
ing  it  valid,  and  a  second  marriage  ceremony  in  1825, 
both  believing  it  valid  ;  and  again  in  1830.  She  was  a 
faithful  frugal  helpmate,  and  at  his  death  in  1847,  he 
was  worth  $150,000.  She  bore  him  twelve  children, 
eight  of  whom  were  living  in  1858.  Under  the  New 
York  statute,  these  three  ceremonies  were  nullities, 
Catharine  being  still  alive.  Eliza  Ann  married  Cropsey 
and  brought  ejectment 6  to  recover  an  individual  third  of 
premises  in  New  York  City,  as  her  dower  as  Ridg way’s 
widow.  In  1854,  the  Court  of  Appeals  sustained  the 
judgment  of  the  Superior  Court  declaring  her  not  entitled 

1  Black  v.  Black  (1878),  30  N.  J.  Eq.  215. 

2  Barr’s  Lessee  v.  Galloway  (1839),  1  McLean,  476. 

8  McMorris  v.  Webb  (1882),  17  S.  Car.  558. 

4  Crenshaw  v.  Carpenter  (1882),  69  Ala.  572  ;  Watson  v.  Billings 
(1881),  38  Ark.  278. 

5  London  v.  London  (1839),  1  Humph.  11. 

6  Cropsey  v.  Ogden,  11  N.  Y.  228. 
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thereto.  She  sued  the  public  administrator  1  to  recover 
$40,000  for  her  services  as  Ridgway’s  housekeeper.  This 
was  decided  in  1858  ;  and  therein,  Judge  Sutherland, 
after  conceding  her  statement  to  be  true,  pathetically 
remarked  :  “  Her  own  story  of  her  long,  devoted,  faith¬ 
ful  love  and  services  as  a  wife  and  mother  will  not  permit 
us  to  say  that  she  is  legally  entitled  to  receive  pay  for 
those  services  as  a  servant”  Being  “performed  not  as 
a  servant,  but  from  higher  and  holier  motives  ...” 

- — what  then  %  Oh  !  they  must  not  be  paid  for  !  ! 

(9)  §  1344.  Torts  between  Husband  and  Wife. 

In  a  Maine  case  in  1871, 2  it  was  held  that  a  wife  after 
divorce  cannot  maintain  an  action  against  her  late  hus¬ 
band  or  his  assistants  for  an  assault  committed  during 
the  coverture;  e.  g.,  forcibly  taking  her  to  an  insane 
asylum.  In  an  English  case  in  1876, 3  it  was  held  that 
such  action  will  not  lie  ;  divorce  does  not  avoid  the  mar¬ 
riage  ab  initio. 

Gibson  s  Law  Notes  in  1S87  told  that  Justice  Mathews 
had  sent  a  man  to  prison  for  four  months  for  stealing 
from  the  conjugal  bolster  money  belonging  to  his  wife. 

GO)  §  1345.  Third  Parties’ Torts  against  her. 

Under  the  New  York  Married  Woman’s  Act,  a  wife 
may  maintain  an  action  for  enticing  her  husband  to 
abandon  her.4 

The  right  of  a  wife  to  recover  against  one  who  unlaw- 
fully  induces  her  husband  to  abandon  her  was  recognized 
in  an  Ohio  suit  in  1878, 5  by  a  wife  against  her  husband’s 
father,  although  judgment  on  the  verdict  in  her  favor 
for  $1,700  was  set  aside  for  an  erroneous  instruction.6 

1  Cropsey  v.  Sweeney,  27  Barb.  310. 

2  Abbott  v.  Abbott,  67  Me.  304 ;  followed  in  Libby  v.  Berry  ('1883') 

74  Me.  286.  J  v  h 

8  Phillips  y.  Barnet,  L.  R.,  1  Q.  B.  Div.  436. 

4  Jaynes  v.  Jaynes  (1886),  39  Hun,  40. 

5  Westlake  v.  Westlake,  34  Ohio,  621. 

6  See  m  Dr.  M.  M.  Bigelow’s  Leading  Cases  on  Torts,  note  on  Wins- 
more  v.  Greenbank  (1745),  Willes,  577,  as  to  enticing  a  wife  away  from 
her  husband. 
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§  1346.  The  Husband  against  her  Tort-feasors. 

In  a  New  York  case  in  1867, 1  a  majority  of  the  court 
held  that  the  husband  could  maintain  an  action  against 
a  druggist  for  long  continued  clandestine  sale  of  lauda¬ 
num  to  the  wife,  knowing  she  was  using  it  secretly  as 
a  beverage  to  the  injury  of  her  health.  Judge  Le  Roy 
Morgan,  dissenting,  thought  that  the  direct  doer  of  the 
wrong  upon  Peck  was  the  wife,  and  that  Hoard’s  agency 
was  too  remote  for  liability  ;  citing  the  case  of  Madame 
Mara’s  declining  to  sing  in  oratorios  through  fear  of 
being  hissed  after  defendant’s  publication  of  a  libel, 
thereby  thinning  the  plaintiff's  audience,  wherefor  no 
action  lay.2 

In  the  Lambeth  County  Assizes,  in  1885,  there  was  a 
curious  “  kissing-case,  ”  according  to  an  anonymous 
report  in  the  Pall  Mall  Gazette.  A  workingman  and 
his  wife  sued  a  surgeon  to  recover  the  value  of  a  kiss 
which  the  surgeon  had  stolen  from  the  cheek  of  the 
female  plaintiff.  The  husband  had  been  pacified  by  the 
surgeon’s  giving  an  I.  0.  U.  for  £5.  This  not  being 
paid  at  the  end  of  the  month,  was  sued  upon.  The  court 
rendered  judgment  for  the  defendant  on  the  ground  of 
want  of  consideration.  But  before  we  deduce  that  a  kiss 
is  valueless,  it  may  be  well  to  bear  in  mind  that  the 
judge  may  have  been  biased  by  the  presence  of  the  face 
of  the  female  plaintiff  in  court.  Had  it  been  you  (my  lady 

reader)  the  decis - verb.  sap.  This  reminds  of  Judge 

Sherwood’s  four-word  opinion  (after  statement  of  peti¬ 
tion  and  ad  damnum  $25,000)  in  School-ma’am  Robinson’s 
case  against  a  “musser”  :3  “  Volenti  non  fit  injuria .” 

(II)  §  1347.  The  Husband’s  Lordship— England— Alabama. 

Concerning  marital  coercion,  the  products  of  the  big¬ 
wigs  have  been  a  medley  of  the  tragic  and  the  comic. 
There  must  have  been  a  twinkle  in  the  eye  of  Sir  Wm. 
Blackstone4  when  he  wrote  that  the  female  sex  is  a  great 

1  Hoard  v.  Peck,  56  Barb.  202.  2  Ashley  v.  Harrison,  1  Esp.  49. 

3  Robinson  v.  Musser,  78  Mo.  153.  4  Born  in  1723.  See  §  469. 
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favorite  of  the  laws  of  England.1  For  he  had  just  cited2 
that  the  husband  may  restrain  the  wife  of  her  liberty. 
He  remarks  that  “the  lower  rank  of  the  people  still 
claim  and  exert  the  ancient  privilege/’  namely,  that 
“the  husband  may  enforce  the  wife’s  obedience  by  mod¬ 
erate  correction,”  and  she  not  to  be  any  judge  of  what  is 
immoderation. 

In  an  Alabama  “crank”  case  in  1871, 3  it  appeared 
that  Gleorge  Fulgham  and  his  wife  Matilda  were  eman¬ 
cipated  slaves.  She  caught  him  in  the  act  of  ex¬ 
cessively  chastising  one  of  their  children,  and  she 
remonstrated.  The  child  fled  and  George  pursued,  over¬ 
took  and  undertook.  But  Matilda  intervened  with  ma¬ 
ternal  indignation  in  her  dark  eye  and  a  switch  in  her 
heaven-bequeathed  stout  right  hand.  George  struck 
her  upon  the  back  twice  with  a  board.  Matilda  returned 
the  blows  with  the  aforesaid  equipment,  by  way  of  pay¬ 
ment  of  principal  ;  as  to  the  interest,  she  went  before  a 
grand  jury  and  had  George  indicted.  He  was  convicted 
of  assault  and  battery,  was  fined,  and  appealed.  The 
majority  of  the  Supreme  Court  held  that  Alabama  no 
longer  recognizes  the  “ privilege-exert ”  by  “lower-rank 
husbands”  to  whip  their  wives.  Chief  Justice  Peck 
dissented,  but  without  caring  or  daring  to  exhibit  his 
reasoning — or  unreasoning. 

§  1348.  North  Carolina. 

In  a  North  Carolina  case  in  1864 — “  war  times  ”4 — it 
was  held  that  a  husband  cannot  be  convicted  of  a  bat¬ 
tery  on  his  wife  unless  he  inflicts  a  permanent  injury, 
or  uses  such  excessive  violence  or  cruelty  as  indicates 
malignity  or  vindictiveness.  It  appeared  that  Mr.  and 
Mrs.  Black  were  living  separately.  As  he  was  passing 
her  temporary  residence,  she  loudly  asked  him  if  he  had 
“patched  Sal  Daly’s  bonnet.”  He  pursued  the  cate- 

1  1  Bl.  Com.  445. 

2  Rex  v.  Lister  (1722),  1  Strange,  478 ;  Child  v.  Hardvman  (1731),  2 
Id.  875. 

3  Fulgham  v.  State,  46  Ala.  143.  *  State  v.  Black,  1  Winst.  262. 
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chiser,  threw  her  upon  the  floor  and  held  her  there.  She 
prosecuted  him,  but  conceded  that  he  inflicted  no  perma¬ 
nent  injury.  Chief  Justice  R.  M.  Pearson  said  that 
“unless  some  permanent  injury  be  inflicted,  or  there  he 
an  excess  of  violence  .  .  .  the  law  will  not  invade  the 
domestic  forum,  or  go  behind  the  curtain.” 

This  was  followed  in  a  case  in  1S68,1  wherein  the  jury 
returned  a  special  verdict :  “We  find  that  the  defendant 
struck  Elizabeth  Rhodes,  his  wife,  three  licks  with  a 
switch  about  the  size  of  one  of  his  fingers  (but  not  so 
large  as  a  man’s  thumb),  without  any  provocation  except 
some  words  uttered  by  her  and  not  recollected  by  the 
witness.”  The  Supreme  Court  affirmed  the  judg¬ 
ment  of  “not  guilty”  ;  Judge  Reade  remarking  :  “We 
will  no  more  interfere  when  the  wife  whips  the'  hus¬ 
band.  .  .  .  Two  hoys  under  fourteen  years  of  age  fight 
upon  the  playground,  and  yet  the  courts  will  take  no 
notice  of  it,  not  for  the  reason  that  boys  have  the  right 
to  fight,  but  because  the  interests  of  society  require  that 
they  should  be  left  to  the  more  appropriate  discipline  of 
the  school-room  and  of  home.” 

In  a  case  in  1874, 2  Judge  Settle  remarked  :  “  We  may 
assume  that  the  old  doctrine  that  a  husband  has  a  right 
to  whip  his  wife,  provided  he  used  a  switch  no  larger 
than  his  thumb,  is  not  law  in  North  Carolina.” 

§  1349.  Mississippi— Massachusetts— South  Carolina. 

In  a  Mississippi  case  in  1824, 3  Judge  Powhattan  Ellis — 
his  full  savage  name  may  prove  explanatory,  as  in  the 
case  of  John  Pocahontas  Rolfe  Randolph — said  :  “Let 
the  husband  be  permitted  to  exercise  the  right  of  mod¬ 
erate  chastisement,  in  cases  of  great  emergency,  and  use 
salutary  restraints  in  every  case  of  misbehavior,  with¬ 
out  being  subjected  to  vexatious  prosecutions,  resulting 
in  their  mutual  discredit.”  The  reporter  does  not  inform 
us  whether  or  not  some  civilized  judge,  dissenting, 
added  sarcastically:  “And  let  the  wife,  after  being 

1  State  v.  Rhodes,  62  N.  Car.  453.  2  State  v.  Oliver,  70  N.  Car.  60. 

3  Bradley  v.  State,  Walk.  (Miss.)  156. 
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beaten  by  a  goacl-stick  in  the  hands  of  a  drunken  brute, 
secretly  put  a  little  ‘ quietus  medicine’  in  the  husband’s 
next  potation,  and  tell  no  tales,  to  ‘  their  mutual  dis¬ 
credit.  ’  ” 

In  a  Massachusetts  case  in  1871, 1 2  Chief  Justice  R.  A. 
Chapman  said  :  1  ‘  Beating  or  striking  a  wife  violently 
with  the  open  hand  is  not  one  of  the  rights  conferred  on 
the  husband  by  the  marriage,  even  if  the  wife  be  drunk 
or  insolent.  The  blows  being  illegal,  the  defendant  was 
at  least  guilty  of  manslaughter.” 

In  a  South  Carolina  case  in  1809, 2  it  appeared  that 
Jennet  Prather  was  a  virtuous  wife  to  William,  had 
helped  him  to  accumulate  sufficient  property  ($2,500)  for 
their  decent  support,  and  had  borne  him  five  children, 
three  still  surviving.  He  threatened  her  life  if  he  found 
her  in  the  company  of  them  ;  and  he  took  into  the  house 
an  adulteress  who  abused  them.  He  was  preparing  to 
quit  the  State  and  remove  the  property.  The  court 
gi  anted  her  the  old  writ  now  almost  wholly  superseded 
by  other  remedies  of  supplicavit ,  also  a  ne  exeat,  gave 
hei  custody  of  the  infant  child,  decreed  her  annual  ali¬ 
mony  until  he  should  take  her  home  and  treat  her  kindly, 
and  compelled  him  to  give  security. 

But  in  a  Massachusetts  case  in  1868, 3  the  court  re¬ 
fused  the  supplicavit  in  a  case  of  cruelty  and  non¬ 
support  that  would  sustain  a  petition  for  a  divorce  a 
mensa,  although  the  wife  had  religious  and  conscien¬ 
tious  scruples  against  divorce. 

0  2)  §  1350.  Lordship  Consequences— Wife  not  Answer- 
able. 

In  Oliver  Twist,  Dickens  makes  Brownlow  argue 
that  m  case  of  a  joint  offense,  the  husband  is  more  guilty 
than  the  wife  in  the  eye  of  the  law  ;  for  the  law  pre¬ 
sumes  that  she  acts  under  his  direction.  Bumble  re¬ 
plies  :  “If  that’s  the  eye  of  the  law,  the  law’s  a  bach- 

1  Com’th  v.  McAffee,  108  Mass.  458. 

2  Prather  v.  Prather,  4  Desaus.  33. 

8  Adams  v.  Adams,  100  Mass.  365. 
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elor ;  and  the  worst  I  wish  the  law  is  that  his  eye  may 
he  opened  by  experience.” 

The  common-law  rule  as  to  the  non-liability  of  a 
married  woman  for  a  crime  participated  in  by  her  in 
presence  of  her  husband,  has  had  some  applications 
drawing  down  severe  animadversions  of  the  law  jour¬ 
nals.  In  an  English  court  in  1871,  Mrs.  Martha  Thorpey 
was  charged  with  stealing  jewels.  There  was  clear 
proof  that  she  got  the  servant  out  of  the  way,  sending 
her  on  a  pretended  errand  ;  that  she  forged  the  letter 
whereby  her  husband  deceived  his  lodging-house  keeper 
into  admitting  him  as  a  respectable  tenant  ;  that  she 
stupefied  the  jeweler’s  shopman  with  chloroform  while 
her  husband  was  admiring  the  jewels  ;  and  that  she  sent 
a  parcel  to  a  friend  in  Southampton.  Yet  she  was  ac¬ 
quitted  upon  the  judge’s  instruction  that,  “  as  a  gen¬ 
eral  principle,  a  wife  is  not  answerable  for  any  felony 
committed  in  presence  of  her  husband,  except  treason 
and  murder.”  1 

The  following  is  a  verbatim  copy  of  the  report  of  a  case 
temp.  22  Charles  II.  : 2  “  If  a  woman  be  warden  of  the  Fleet, 
and  one  that  is  imprisoned  there  marry  her,  he  is  thereby 
out  of  prison,  and  the  law  does  adjudge  him  to  be 
enlarged  ;  because  it  is  repugnant  that  he  as  husband 
should  have  the  custody  of  her,  and  she  as  jailei  the 
custody  of  him.”  This  reminds  of  the  lover’s  response  to 
his  sweetheart's  request  for  a  hit  of  Shakespeare’s 
Twelfth  Night — “  Sweet  are  the  uses  of”  captivity  to  a 
pretty  woman. 

In  the  same  reign,  in  a  civil  action  for  assault  and 
battery,  the  plea  was,  that  the  female  defendant  being 
the  wife  of  an  esquire  and  justice  of  the  peace,  the 
female  plaintiff  being  the  wife  of  a  doctor  of  divinity, 
assumed  to  go  before  her  at  a  funeral,  at  Plymouth, 
whereupon  the  defendant  gently  laid  her  hands  upon  her 
(mol.  man.  imposuit )  to  displace  her,  as  she  lawfully 
might.  The  court,  without  deciding  the  question  of  pre¬ 
cedence,  gave  judgment  for  the  plaintiff. 

i  5  jr  l  t.  123,  2  Platt’s  Case,  2  Ventris,  19- 
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§  1351.  Her  New  Statutory  Rights  Import  her  New  Liabili¬ 
ties. 

,  The  statutes  of  many  States  relieving  married  women 
from  many  of  the  disabilities  formerly  resulting  from 
the  marital  relations  do  not— at  least,  in  absence  of 
special  reservation— discharge  the  husband  from  the 
liabilities  which  that  relationship  imposed  on  him  for  the 
torts  of  his  wife.  But  a  married  woman  might  alone  be 
guilty  of  a  conversion.  His  liability  to  be  sued  jointly 
with  her  simply  resulted  from  her  incapacity  to  be  sued 
without  him. 

In  a  case  in  New  York  in  1872, : 1  where  Rowing  had 
deposited  with  Manly  nine  $1,000  joint  bonds,  with  express 
instructions  not  to  deliver  them  to  any  person  except 
upon  Ins  (Rowing’s)  written  order,  but  Rowing’s  wife 
raudulently  obtained  them  by  a  forged  order,  the  Court 
o  Appeals  held  that  Rowing  was  not  barred  from  re¬ 
covering  from  Manly  their  value. 

In  a  New  York  case  in  1880,2  where  H.’s  wife  set  fire 
o  ler  house  and  burned  it  down,  it  was  held  that  her 
tenant  N.  could  not  recover  of  H.  for  the  consequent 
destruction  of  Ins  furniture. 

In  a  Michigan  case  in  1872, *  it  was  held  that  the 
chigan  statute  for  protection  of  married  women’s 
ng  its  haa  not  affected  the  marital  unity  of  husband  and 

of  “  tbp°0S6qirentl?  ^  Statute  Prohibiting  the  burning 
of  the  dwelling  house  of  another  ”  did  not  apply  to  the 

husband  s  burning  his  wife’s  house.  One  may  bo  guilty 
of  arson  within  the  New  York  stain  Ip  if  uV  Tr 
own  house.4  6’  l£  lle  burns  hls 

§  1352.  Sharing  Tongue-products. 

helcUhaUhT.  Y0A  T  in  1896)5  the  S"Preme  Court 
that  the  common-law  rule  as  to  libel  had  not  been 

1  Rowing  v.  Manly,  49  N.  Y.  192. 

J  (Lansing)  Northrup  v.  Holdridge,  58  How.  Pr  449 
Snyder  v.  People,  26  Mich.  106. 

4  Shepherd  v.  People,  19  N.  Y.  537. 

5  Tait  v.  Culbertson,  57  Barb.  9. 
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changed;  a  general  judgment  can  be  rendered  against 
both  husband  and  wife  for  a  slander  uttered  by  her. 

An  Illinois  case  in  1872, 1  against  a  husband  and  wife 
for  her  words  charging  the  plaintiff,  Janet,  with  fornica¬ 
tion,  involved  the  question  of  the  husband’s  liability  for 
torts  committed  by  the  wife,  without  his  presence  or 
participation,  under  the  Illinois  acts  of  1801  and  1869, 
giving  the  wife  the  sole  control  of  her  property  and 
earnings,  “free  from  the  interference  of  her  husband.” 
The  court  held  that  lie  is  not  liable  ;  Judge  Thornton 
remarking  :  “  His  legal  supremacy  is  gone,  and  the 
scepter  has  departed  from  him.  .  .  .  She  may  now  enter 
upon  the  stern  conflicts  of  life  untrammeled.  .  .  .  She 
may  climb  with  him  the  steps  of  fame  and  share  with 
him  in  every  occupation.  Her  brain  and  hands  and 
tongue  are  her  own,  and  she  alone  should  be  responsible 
for  slander  uttered  by  herself.”  The  judge  does  not  tell 
us  whether  after  climbing  steps,  she  may  stand  up  with 
him  in  street  cars. 

In  a  Kansas  case  in  1881, 2  it  was  held  that  the  hus¬ 
band  is  not  liable  for  slanderous  words  uttered  by  the 
wife  when  he  is  not  present  or  participating. 

<I3)  §  1353.  The  Husband’s  Duty  to  Support  the  Wife. 

One’s  duty  to  support  his  wife  is  not  affected  by  the 
fact  that  his  marriage  was  to  secure  a  discharge  in 
bastardy,  and  upon  assurances  that  he  would  not  be 
bound  to  live  with  her.3  Nor  by  the  fact  that  she  induced 
the  marriage  by  falsely  representing  herself  to  be  with 
child  by  him.4  Under  the  Iowa  statute  allowing  him  a 
divorce  if  when  he  married  her  she  was  with  child  by 
another  (unless  he  had  an  illegitimate  child  then  living 
unknown  to  her),  he  is  not  bound  to  live  with  her  or  sup¬ 
port  her  or  her  child.5  In  a  New  Jersey  case  in  1879, 6  it 
appeared  that  a  miser  eighty  years  old  married  a  woman 

1  Martin  v.  Robson,  65  III.  129.  2  Norris  v.  Corkill,  32  Kan.  409. 

8 State  v.  Ransell,  41  Conn.  433. 

4  Fairchild  v.  Fairchild,  43  N.  J.  Eq.  473. 

6  Brannum  v.  O’Connor,  77  Iowa,  632. 

6  Van  Arsdalen  v.Van  Arsdalen,  30  N.  J.  Eq.  359. 
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thirty -five  years  old,  accused  her  of  being  a  hermaphrodite, 
and  withdrew  from  her.  The  chancery  court  decreed  that 
he  support  her.  (What  further  might  have  been  de¬ 
creed  had  it  been  an  English  ecclesiastical  court,  Brother 
Stewart  does  not  undertake  to  tell.) 

In  an  English  case  in  188S,1  it  appeared  that  a  wife 
had  committed  adultery,  with  her  husband’s  connivance, 
and  he  turned  her  out  of  doors.  Held,  that  he  was  liable 
for  necessaries  supplied  to  her  while  she  was  living  apart 
from  him. 

In  South  Dakota,  a  wife,  justified  by  her  husband’s 
misconduct  towards  her  in  living  separate  from  him, 
may  maintain  an  action  against  him  for  her  support, 
without  regard  to  the  question  of  divorce  ;  and  if  she  is 
destitute,  the  court  may  include  her  attorney’s  fees  as 
necessaries.  So  held,  where  the  husband  by  duress — - 
knocking  her  down  and  kicking  her— had  compelled  her 
to  sign  a  separation  deed.2 

In  Michigan  in  1895, 3  a  husband  was  held  not  to 
be  liable  for  counsel  fees  of  his  wife  in  her  action  for 
divorce. 

§  1354.  His  Liability  for  Necessaries. 

As  to  the  law  concerning  “ necessaries,”  a  writer 4 
facetiously  remarks  :  “  These  are  to  be  determined  both 
in  amount  and  kind  by  the  means  and  social  position  of 
the  husband  and  wife, — not  by  their  real  position,  but 
by  their  apparent  and  assumed  position.  If  the  husband’s 
position  is  an  imposition,  still  he  is  estopped  from  setting 
up  that  fact.  I  he  lawful  measure  of  mercantile  phle¬ 
botomy  seems  to  be  what  the  husband’s  apparent  venous 
system  will  afford.  If  he  has  passed  in  society  as  a 
blood,  it  is  in  vain  for  him  to  deny  his  fullness,  when 
called  on  to  pay  his  bills.  What  saith  Goldsmith— qui 
nih  il  teh git  quod  non  ornuvit — [or  his  counterfeitor]  ? 

1  Wilson  v.  Glossop,  L.  R.,  20  Q.  B.  Div.  354. 

2  Bueter  v.  Bueter  (1890),  1  So.  Dak.  94. 

8  Walcott  v.  Patterson,  7  Gr.  Bag,  145. 

4  4  West.  Jur.  375. 
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When  lovely  woman  stoops  to  quarrel, 

And  from  her  husband  goes  astray, 

What  charm  can  hide  affairs  immoral, 

What  art  can  chase  his  duns  away  ? 

The  only  chance  to  quell  the  riot, 

And  hide  the  quarrel  from  the  day, 

The  scandal  hush  and  keep  those  quiet 
Who  ring  his  door-bell  is — to  pay. 

“  In  the  new  era  of  perfect  equality  between  the  sexes 
which  is  dawning,  it  will  be  worth  while  to  notice 
whether  the  law  of  necessaries  will  be  extended  in  favor 
of  husbands  as  against  wives,  and  if  so,  what  articles  it 
will  embrace — whether  a  niglit-key,  club-cigars,  etc., 
will  be  among  them.  .  .  .  King  Lear  .  .  .  one  may  almost 
imagine  him  a  modern  husband  or  father  of  girls 

‘  Thou  art  a  lady  ; 

If  only  to  go  warm  were  gorgeous, 

Why  nature  needst  not  what  thou  gorgeous  wearest 

Which  scarcely  keeps  thee  warm.  But  for  true  need, 

Heaven  give  me  patience  ;  patience  that  I  need.’  ” 

A  husband  has  been  held  to  be  liable  for  necessaries 
furnished  to  his  wife  living  separate  from  him  and  in 
adultery  by  his  connivance.1 

§  1355.  What  are  ?— Condition. 

As  to  what  are  necessaries  for  which  a  wife  may  ren¬ 
der  her  husband  liable  to  a  shopkeeper,  the  novel  cases  in 
point  are  too  various  and  multitudinous  for  presentation 
here.2  In  general,  it  depends  on  their  condition  in  life. 
Thereto  has  been  applied  the  maxim  :  “Id  necesse  est 
quod  necesse  reddi potest.  The  Manchester  (Eng.)  Law 
Students’  Society  had  a  mock  trial  of  a  suit  for  neces¬ 
saries  wherein  one  personating  a  woman  testified  that 
she  had  a  private  income,  but  devoted  it  in  part  to  the 

1  Ferren  v.  Moore  (1879),  59  N.  H.  106. 

2  See  collation  as  to  millinery,  jewelry,  piano,  carriage,  etc.,  in  the 
writer’s  article  ‘‘Separation,”  Am.  &  Eng.  Encyc.  of  Law,  Vol.  22. 
See  Irving  Browne’s  pleasantly  rhymed  report  of  the  case  of  an  aviary. 
Freestone  v.  Butcher,  2  Gr.  Bag,  200. 
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Society  for  the  Abolition  of  Polygamy  among  the 
Aborigines  of  the  Northwestern  Division  of  South 
Australia,  and  in  part  to  the  Society  for  the  Better 
Education  of  Retired  Washerwomen. 

§  1356.  Not  a  Question  for  Drapers. 

In  an  English  suit  for  necessaries  in  1868, 1  Judge 
Blackburn  quoted  “  the  quaint  language  of  Hyde,  J.,” 
in  a  case  temp.  Charles  II.2  “If  the  wife  will  have  a 
velvet  gown  and  satin  petticoat,  and  the  husband  thinks 
mohair  or  farendon  for  a  gown,  and  watered  tabby  for 
a  petticoat,  is  as  fashionable  and  fitter  for  his  quality, 
the  husband  is  to  decide  and  neither  the  wife  nor  a  jury, 
it  may  be,  consisting  of  drapers  and  milliners.” 

In  a  Montreal  case  in  1881, 3  it  was  held  that  a  ball 
dress  worth  $80  was  not  necessary  wearing  apparel  exempt 
from  attachment. 

A  sewing  machine  is  a  necessary  for  the  wife.4 

§  1357.  Where  Draw  the  Line — Pleasure  and.  Pain. 

In  an  Irish  county  court  in  1869,  a  tradesman  sued  a 
husband  whose  wife  had  eloped  with  a  man  fond  of  smok¬ 
ing,  to  recover  the  price  of  a  cigar-case  and  tobacco-pouch 
sold  to  her.  The  plaintiff’s  counsel  contended  these  were 
necessaries  for  a  lady.  The  Chief  Justice  (Brett  ?)  asked 
him:  “If  the  lady  proposed  to  purchase  an  elephant 
(her  paramour  loving  elephantine  sports),  would  that  be 
a  necessary  ?  ”  The  barrister  condescended  to  draw  the 
line  at  elephants.  The  court  decided  in  the  husband’s 
favor.5 

Whether  one  would  be  liable  for  alleged  necessaries 
furnished  his  wife  while  she  was  making  a  pleasure  trip 
over  Europe  with  her  child  (as  also  what  would  be  actual 
necessaries)  would  depend  on  the  circumstances.6 

1  Bazeley  v.  Forder,  L.  R.,  3  Q.  B.  Gas.  559. 

2  Manby  v.  Scott,  1  Mod.,  at  p.  138. 

3  Sharpley  v.  Doutre,  4  Leg.  N.  185. 

4  Singer  Mfg.  Co.  v.  Harned  (1881),  79  Ky.  379. 

6  Anon.,  Daily  News,  1870  ;  4  Ir.  L.  T.  121. 

6  Thorpe  v.  Shapleigh,  67  Me.  235. 
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An  attorney’s  services  in  prosecuting  the  husband  for 
assaulting  the  wife  are  not  necessaries  for  which  she 
can  charge  him.1 

§  1358.  Sanitary  Necessaries. 

In  a  case  in  Illinois  in  1850, 2  it  appeared  that  Ellis,  a 
miller,  having  an  invalid  wife  and  four  children,  and  re¬ 
ceiving  $30  per  month,  had  been  advised  by  a  physician 
to  buy  a  horse  worth  $45  for  open-air  exercise  of  the 
family.  The  court  held  that  the  horse  was  a  necessary. 

In  a  Massachusetts  case  in  1851, 3  it  appeared  that 
O’Kelley’s  wife  called  upon  Wood  for  examination  and 
advice  ;  that  Wood  who  did  not  profess  any  medical 
skill,  hypnotized  one  Mrs.  Davis,  who  while  clairvoyant 
diagnosed  and  prescribed,  and  he  furnished  the  medicines. 
The  jury  found  Davis  to  be  only  a  dormant  partner, 
and  it  was  held  that  she  need  not  be  joined  as  plaintiff  ; 
the  sole  plaintiff  being  no  physician  could  not  recover. 

In  a  Vermont  case  in  1S56,4  a  set  of  mineral  teeth 
was  held  to  be  necessaries  under  circumstances  that  have 
been  metrically  set  forth  as  follows  : — 

“  If  A.  makes  ai'tificial  teeth  for  Mrs.  B., 

And  B.,  well  knowing  it,  does  not  forbid  the  set, 

As  matter  of  estoppel  it  is  plain  to  see 

It  does  not  lie  in  his  mouth  to  deny  the  debt.” 

§  1359.  Baby  Syllogisms. 

Is  a  baby-carriage  a  necessary?  In  a  case  in  the 
Farmington,  Me.,  Municipal  Court  in  1891, 5  Judge 
Chandler  said  :  “The  law  of  necessity,  early  given  and 
never  repealed,  enjoins  upon  the  human  race  the  duty 
to  increase  and  multiply.  And  while  ‘  He  setteth  the 
solitary  in  families.’  what  is  home  without  a  mother?  is 
a  significant  inquiry,  since  in  order  to  have  mothers, 
babies  are  necessary,  and  if  babies  are  necessary,  why 

1  Conant  v.  Burnham  (1882),  133  Mass.  503.  But  see  Bueter  v.  Bue- 
ter,  ante,  §  1353. 

2  Cornelia  v.  Ellis,  11  Ill.  584.  3  Wood  v.  O’Kelley,  8  Cush.  406. 

4  Gilman  v.  Andrus,  28  Yt.  241.  6  Anon.,  3  Gr.  Bag,  248. 
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not  baby  carriages  ?  .  .  .  Our  reminiscent  poetry  which 
most  touches  the  heart  is  of  the  garret,  trundle-bed  and 
cradle.  But  the  muse  of  the  future  is  to  attune  her  harp 
to  the  rhythm  of  the  baby-jumper  and  the  baby-car¬ 
riage  ;  and  woe  betide  the  antiquated  judge  who  shall 
dare  in  the  face  of  thousands  of  actual  and  prospective 
young  American  mothers  to  decide  that  they  are  not 
necessaries.  What  insurance  company  would  take  the 
risk  of  his  periwig  and  ermine  ?  ” 

§  1360.  Religious  Instruction— Child’s  Tuition. 

In  a  Connecticut  case  in  1873, 1  it  appeared  that  Bron¬ 
son’s  wife  hired  a  pew  in  plaintiff’s  church  at  Water  bury, 
without  his  consent,  and  herself  and  daughter  occupied 
it.  He  protested,  and  he  refused  to  pay  therefor.  The 
court  held  that  “necessaries,”  in  the  common-law  sense, 
does  not  include  religious  instruction  ;  consequently  he 
was  not  liable  ;  Judge  Park  remarked  that  tuition  of  a 
child  in  reading  and  writing  would  be  a  necessary.2 

§1361.  The  Wife’s  Funeral  Expenses. 

In  a  Michigan  case  in  1879, 3  Judge  Cooley  declared 
that  a  husband  is  proximately  liable  for  the  expenses  of 
his  wife’s  funeral,  whether  he  is  her  legatee  or  not.  In 
an  Alabama  case  in  1875, 4  Chief  Justice  R.  C.  Brickell 
declared  that  a  husband  cannot  claim  reimbursement 
from  bis  wife’s  estate  for  either  the  expenses  of  her 
interment,  or  a  monument  that  he  has  erected  over  her 
ashes.  In  a  Pennsylvania  case  in  1832, 5  Judge  John 
Ross  declared  that  a  testator’s  estate  was  not  liable  for 
the  funeral  expenses  of  his  widow.  It  seems,  then,  that 
the  husband’s  only  escape  would  be  to  die  first.  But  in 
a  Pennsylvania  case  in  18S5,  a  wife’s  funeral  expenses 
were  held  to  be  necessaries  for  which  her  husband  was 
liable.6 


1  St.  John’s  Parish  v.  Bronson,  40  Conn.  75. 

Citing  Clares  Case,  1  Sid.  112;  and  Pickering  v.  Gunning,  W. 
gs,  183. 

*  ®ears  'y*  Ghddey ,  41  Mich.  590.  *  Smyley  v.  Reese,  58  Ala.  89. 

°  Lawa11  v-  Krei<jler,  3  Rawle,  300.  «  Bair  v.  Robinson,  108  Pa.  247. 
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(14)  §  1362.  Privileged  Communications— Kansas. 

A  good  illustration  of  the  strictness  with  which  the 
courts  have  upheld  the  doctrine  of  privileged  communi¬ 
cations,  as  applied  to  the  marital  relation,  was  afforded 
by  the  Supreme  Court  of  Kansas  in  1872.1  After  di¬ 
vorce,  Mrs.  Anderson  sued  her  former  husband  and  his 
vendee,  to  set  aside  a  deed  of  the  homestead,  made 
during  coverture,  on  the  ground  of  duress  in  obtaining 
her  signature.  At  the  trial  below,  she  had  been  allowed 
to  testify  that,  on  her  refusing  to  sign  the  deed,  he 
struck  her  with  his  fist ;  and  on  his  afterwards  request¬ 
ing  her  and  her  again  refusing,  he  “  brought  an  ax, 
sharpened  a  large  knife,  said  nothing,  but  looked  very 
angry.”  It  was  argued  that  these  were  facts,  and  not 
communications  made  to  her  ;  but  the  testimony  was 
held  to  have  been  improperly  admitted.  Chief  Justice 
S.  A.  Kingman  remarked:  “It  seems  a  peculiar  hard¬ 
ship  to  allow  a  husband  to  shield  himself  under  the  pro¬ 
tection  of  the  law,  from  the  consequences  of  his  own 
outrages.  But  the  rule  of  law  is  absolute,  and  it  would 
be  a  great  evil  to  weaken  its  universal  application,  to 
meet  the  exigencies  of  a  single  case,  however  much  that 
case  may  appeal  to  our  sense  of  justice.” 

In  a  Kansas  case  in  1878, 2  a  letter  from  the  defendant 
to  his  wife,  shown  by  her  to  her  young  sister,  the  prose¬ 
cuting  witness,  was  held  to  be  properly  admitted  in 
evidence  against  him  ;  it  having  passed  out  of  the  wife’s 
custody.  His  plea  of  privilege  came  with  ill  grace  from 
one  that  had  betrayed  the  confidence  of  the  girl’s  parents, 
who  entrusted  her  to  his  care  in  a  small  berrying  party. 
The  Supreme  Court  sustained  the  judgment  of  con¬ 
viction,  and  he  was  sent  to  the  penitentiary  for  ten 
years. 

g  1363.  New  York  —  Not  Privileged  after  Divorce  —  North. 

Carolina. 

In  a  New  York  case  in  1853, 3  it  was  held  that  the 

1  Anderson  v.  Anderson,  9  Kan.  112. 

2  State  v.  Buffington,  20  Kan.  599. 

8  Hasbrouck  v.  Vandervoort,  9  N.  Y.  153. 
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statute  allowing  no  witness  to  be  excluded  on  account  of 
his  or  her  interest,  did  not  apply  to  husband  or  wife  ; 
the  reason  of  the  common  law  being  not  interest  but 
public  policy.  In  illustration  of  the  distinction,  there 
was  a  New  York  case  in  1841, 1  wherein  it  was  held  that 
in  the  husband’s  suit  for  crim.  con.,  the  divorced  wife 
could  testify  against  her  paramour. 

In  a  New  York  case  in  1861, 2  it  appeared  that  C.  and 
wife  had  married  Feb.  9,  1850,  and  she  was  delivered  of 
a  child  in  January,  1851.  C.  applied  for  a  divorce,  and 
swore  that  he  never  had  sexual  intercourse  with  her. 
On  his  indictment  for  perjury,  it  was  held  that  after 
divorce,  she  was  a  competent  witness  to  prove  that  she 
had  never  had  sexual  intercourse  with  any  other  person.3 
In  the  case  of  Mr.  Tilton  against  Mr.  Beecher,  the 
plaintiff  was  not  permitted  to  testify  as  to  Mrs.  Tilton’s 
admissions.4  The  common  law  contemplates  the  marital 
relation  as  distinguished  by  all  the  feelings  of  confidence, 
tenderness  and  devotion  which  should  characterize  it. 
When  those  feelings  have  ceased  to  exist,  and  the  case 
is  one  of  hostile  attitude, — e.  g.,  a  divorce  suit, — then 
the  leason  of  the  rule  of  evidence  ceases,  and  spouses 
may  testify  against  each  other.  But  under  the  Georgia 
Code,5  they  cannot  be  witnesses  concerning  adultery. 
In  North  Carolina,  in  a  delicate  case  in  1873, 6  Judge 
Thomas  Settle  deprecated  the  statutory  innovation  upon 
the  common-law  rule  thereon. 

§  1364.  Insane  Spouse— Vermont— Federal  Statute. 

Another  distinction  was  made  in  1846  by  Chancellor 
Walworth  in  a  case7  which  was  a  creditor’s  bill  against  a 
lunatic,  to  have  a  receiver  appointed,  and  a  discovery  of 
his  concealed  property.  A  guardian  ad  litem  was  as- 

1  Ratcliff  v.  Wales,  1  Hill  (N.  Y.)  63. 

2  Chamberlain  v.  People,  23  N.  Y.  85. 

3  See*n,tapilt°n  V‘  StaPilton>  1  Atk-  3 !  and  Goodright  v.  Moss,  2 
Cowper,  591. 

4  Further  as  to  that  case,  seeposL  §  1547.  s  jggg  g  gg55 

6  Barringer  v.  Barringer,  69  N.  Car.  179. 

7  Copous  v.  Kauffman,  8  Paige  (N.  Y.),  583. 
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signed  him.  Had  lie  been  sane,  lie  could  have  been  com¬ 
pelled  to  make  disclosure.  Accordingly,  it  was  held  that 
liis  wife  could  be  compelled  to  testify.  In  a  Vermont 
case  in  1S27,1  Judge  Redfield  excluded  a  wife’s  testimony, 
tending  to  show  that  her  husband  had  obtained  certain 
receipts  fraudulently. 

Under  the  Federal  act  of  1887,  chap.  397,  in  a  bigamy 
case,  the  lawful  spouse  cannot  be  compelled  to  testify 
without  consent  of  the  other  spouse. 

§  1365.  New  Jersey— Duty’s  Dilemma. 

Departures  from  this  common-law  rule  have  not 
always  proved  to  be  judicious.  Soon  after  the  New 
Jersey  statute  of  1881  was  enacted,  allowing  the  husband 
or  wife  of  an  accused  person  to  testify  against  him  or 
her,  a  wife  was  sworn  at  the  trial,  and  if  her  evidence 
had  been  believed,  it  would  have  secured  her  husband’s 
acquittal.  But  as  usual,  the  jury  were  reminded  by  the 
prosecution  —  if  indeed  they  needed  reminding  —  of  the 
strong  incentive  the  wife  had  to  testify  to  whatever 
would  secure  her  husband’s  discharge,  and  how  un¬ 
reliable  such  evidence  necessarily  is.  The  jury  took  the 
same  view  and  condemned  the  prisoner  upon  the  evi¬ 
dence  of  the  other  witnesses.  Thus  the  first  time  the 
statute  was  subjected  to  a  practical  test,  its  only  effect 
was  to  send  from  the  court-room  the  wife,  who  availed 
herself  of  its  provisions  in  an  attempt  to  shield  her  hus¬ 
band,  branded  by  the  verdict  which  rejected  her  testi¬ 
mony,  whether  justly  or  not, — branded  as  a  perjurer. 

Now  consider  the  position.  Her  husband’s  life  is  in 
danger.  She  knows  nothing  that  can  avail  him  in  his 
peril.  But  he  appeals  to  her  to  tell  a  story  under  oath 
that  will  be  a  good  defense  in  law.  Perhaps  she  is  a 
conscientious  woman,  and  she  hesitates.  There  is  a 
struggle  between  her  sense  of  the  sacred  obligation  of 
an  oath,  and  the  love  she  bears  her  husband.  If  the 
former  prevails,  he  may  go  to  the  gallows  to  die  an 
ignominious  death  ;  if  the  latter,  he  may  be  saved. 

1  Sparhawk  v.  Buell’s  Adm.,  9  Vt.  41. 


1038 


LEADING  IN  LAW,  ETC. 


Chap.  XXII. 


There  are  few  Jeannie  Deans  in  the  world.  She  would 
not  swear  falsely  to  save  her  sister’s  life.  What  would 
she  have  done  had  it  been  her  husband  ?  The  result  of 
such  a  conflict  cannot  he  doubted  while  poor  human 
nature  is  weak  and  woman’s  love  is  strong.  The  latter 
prevails.  The  wife  goes  on  the  stand  to  commit  perjury 
to  save  her  husband.  On  no  moral  ground  can  this  be 
justified,  but  the  sin  thus  committed  is  the  offspring  of 
the  legislative  folly  which,  in  the  words  of  Justice  Mc- 
Clean,  “ignores  the  soundest  and  deepest  principles  of 
our  nature.”  Even  old  Polonius  could  recognize 

‘  *  Ecstasy  of  love, 

Whose  violent  property  foredoes  itself, 

And  leads  the  will  to  desperate  undertakings.” 

(15)  §  1366.  Validity  and  Evidence — Common-law  Mar¬ 
riage— Vermont  Whim. 

What  are  the  requisites  of  a  valid  marriage  ?  In  an 
English  case  in  1844, 1  the  House  of  Lords  was  equally 
divided  as  to  whether  a  marriage  celebrated  between 
parties — George  Millis  of  the  established  church  and 
Hester  Graham  not  thereof — acting  in  good  faith,  by  a 
Presbyterian  clergyman,  was  valid  enough  to  support  an 
indictment  for  bigamy  on  George’s  marrying  another 
while  Hester  was  alive. 

At  common  law,  a  marriage  to  be  valid  must  be 
celebrated  in  the  presence  of  a  clergyman  in  holy  orders. 
In  a  case  in  1861, 2  it  appeared  that  Beamish,  who  was 
such  clergyman,  fell  in  love  with  Isabella  Fraser,  and 
failing  to  get  his  father’s  consent  to  marry  her,  went 
to  a  private  house  in  Cork,  and  himself  performed  the 
ceremony  according  to  the  united  church  form,  witnessed 
by  nobody  else  than  their  two  selves,  except  by  one 
Catherine  Coffey,  who  without  their  knowledge  or  con¬ 
sent  saw  it  from  an  adjoining  yard.  Held,  not  valid. 

Hall’s  History  of  Eastern  Vermont  mentions  a  curious 
marriage  custom  of  an  administratrix  widow’s  standing 

1  Queen  y.  Millis,  10  Clark  &  F.  534. 

2  Beamish  v.  Beamish,  9  H.  L.  Cas.  274. 
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nude  in  a  recess  and  thrusting  her  hand  through  a 
blanket,  afterwards  receiving  from  the  bridegroom  a 
complete  costume.  This  was  the  result  of  a  prevalent 
notion  that  otherwise  he  would  he  liable  for  the  estate 
and  debts  of  his  predecessor.1 

Lizzie  Champney,  in  Harper’s  Magazine,  tells  that  a 
religious  sect  once  arose  in  Connecticut,  led  by  one  Gorton, 
and  holding  that  a  marriage  approved  by  Christ  needed 
not  the  sanction  of  the  civil  authorities.  One  day  Gorton 
appeared  before  Gov.  Gurdon  Salstonstall,  and  proudly 
announced  that  he  had  been  married  to  the  woman  who 
wras  with  him,  and  that,  too,  without  the  sanction  of  the 
law.  The  Governor  serenely  removed  his  long  pipe  from 
his  mouth,  and  asked:  “And  thou  art  determined  to 
have  this  woman  to  thy  wife?”  (Gorton):  “lam.” 
(Gov.)  :  “And  you,  madam,  have  taken  this  man  for 
your  husband  ?  ”  (Woman) :  “  That  I  have,  sir.”  (Gov.) : 
‘  •  Then  by  the  authority  and  according  to  the  statutes 
of  Connecticut,  I  pronounce  you  legally  man  and  wife.” 
(Gorton)  :  “Gurdon,  thou  art  a  cunning  creature.” 

§  1367.  Prohibited  Degrees— Wife’s  Sister. 

It  seems  that  in  England  more  than  in  America,  are 
denounced  as  null,  marriages  within  the  prohibited  de¬ 
grees.2  In  a  country  yielding  nothing  to  primogeniture, 
the  English  ecclesiastical  prohibition  of  marriage  with  a 
deceased  wife’s  sister  appears  ridiculous.  In  England, 
the  daughter  of  a  family  who  married  the  eldest  son  of 
another  house  married  “rich.”  Then  she  would  try 
either  to  help  her  sisters  to  other  “  rich  ”  marriages,  or 
to  have  some  of  them  live  with  her  as  companions, 
wheedling  her  husband  to  let  them  do  so, — she  “got 
around  ”  him  and  they  surrounded  him.  While  age  and 
child-rearing  would  age  and  isolate  her,  they  would  keep 
fresh,  and  seek  to  please  their  benefactor.  Sometimes 


!See  39  Alb.  L.  J.  140. 

2  For  an  amusingly  quaint  ecclesiastical  court  opinion  thereon,  see 
that  of  Vaughan,  temp.  Car.  II.,  in  Harrison  v.  Burwell,  2  Ventris,  9. 
In  contrast,  as  to  Roman  law,  see  2  Guizot’s  Gibbon  fCinc.  eel.  1841),  89. 
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he  and  one  of  them  would  conspire  to  put  his  wife  out  of 
the  way.  But  in  modern  times  it  is  difficult  to  see  why 
Parliament  should  deem  the  marriage  unjust  or  im¬ 
politic. 

In  1816,  the  Massachusetts  legislature  passed  an  act 
legalizing  the  marriage  of  James  Parton  the  historian, 
to  his  step-daughter,  Ellen  Willis  Eldredge.  But  Gov. 
Rice  vetoed  it  as  unconstitutional,  being  opposed  to  the 
general  statute.1 

§  1368.  Comity— State  Differences  of  Requisites. 

In  an  Illinois  case  in  1882, 2  a  marriage  solemnized 
in  Wurtemberg  without  compliance  with  the  laws  of 
that  realm,  was  recognized  as  valid.  And  in  general, 
fortunately,  on  principles  of  comity,  a  marriage  recog¬ 
nized  as  valid  in  the  State  where  it  was  contracted,  is 
recognized  by  the  courts  of  other  States  as  valid.3  In 
some  States,  there  needs  only  to  be  consent  avowed  in 
presence  of  two  witnesses,  before  an  authorized  officer.4 
In  Oregon,  one  cannot  evade  the  law  by  going  on  a  sea- 
voyage,  and  having  a  wedding  all  alone,  as  “Widow” 
Holmes  claimed.5  Nor  in  Maryland,  by  mere  civil  con¬ 
tract  per  verba  de  prcesenti,  vet  futura  cum  copula ,  un¬ 
less  a  religious  ceremony  he  superadded.6  In  Vermont 
also,  marriage  is  regarded  as  more  than  a  contract  ;  it  is 
a  status ? 

§  1369.  A  Pair  of  Indiana  Philosophers — Kansas  Coupling. 

In  Indiana  in  1875,  a  couple  was  prosecuted  for  forni¬ 
cation.8  They  produced  in  defense  the  following  written 
agreement:  “Whereas  the  courts  of  law  have  decided 
that  marriage  is  a  civil  contract,  and  governed  by  the 
same  rules  as  all  other  contracts,  therefore,  we  hereby 
agree  that  this  contract  exist  and  be  in  force  during  our 

1  Compare  White  v.  White  (1870),  105  Mass.  325;  Simonds  v. 
Simonds,  103  Mass.  572. 

2  Roth  v.  Roth,  104  Ill.  35.  8  Putnam  v.  Putnam,  8  Pick.  433. 

4  See  Oregon  Annot.  L.  1892,  §  2855  ;  Cal.  Civil  Code,  §  710. 

5  Holmes  v.  Holmes.  1  Sawyer,  99. 

6  Denison  v.  Denison,  35  Md.  361. 

7 Nortlifleld  v.  Plymouth,  20  Vt.  582.  8  Anon.,  12  Alb.  L.  J.  17. 
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pli}'sical  lives,  provided  our  mutual  love  and  natures 
blend  as  now,  but  to  terminate  without  prejudice  by  tlie 
wish  of  either  party  if  love  shall  cease  to  be  mutual, 
which  event  we  trust  and  believe  will  never  occur.” 
The  court  held  this  to  be  a  valid  marriage,  dissoluble 
only  by  death  or  decree.  The  couple  were  ignorant  of 
the  law  ;  neither  believed  the  marriage  to  be  illegal. 

In  the  “  autonomistic  marriage”  case,  in  Kansas  in 
18ST,1  it  was  held  that  persons  marrying  without  con- 
formity  to  the  statute  may  be  punished  without  avoid¬ 
ing  the  marriage  itself.  The  parties  had  signed  a  com¬ 
pact  denouncing  statutory  marriage  as  of  mythologic 
origin,  and  declaring  that  man  was  made  for  woman 
just  as  much  as  woman  for  man. 

§  1370.  Lauderdale  Peerage  Case— Omnia  Rite. 

In  the  Lauderdale  Peerage  case  in  1885, 2  involving 
the  validity  of  the  marriage  of  Col.  Richard  Maitland 
with  Mary  McAdam  at  New  York  in  1772,  it  was  held 
that  where  a  marriage  cle  facto  was  solemnized  bona  fide 
and  openly  over  a  century  ago,  by  people  who  intended 
it  to  be  a  good  marriage,  the  maxim  omnia  rite  acta 
prcesumuntur  applies.  Also  that  the  marriage  of  a 
domiciled  Scotchman  legitimated  his  children  born  pre¬ 
vious  to  the  marriage  ;  and  that  their  right  to  succeed 
to  his  heritable  estate  was  not  prejudiced  by  the  marriage 
taking  place  on  death-bed. 

§  1371.  Presumption  from  Cohabitation. 

In  order  to  change  an  adulterous  cohabitation  into 
marriage,  there  must  be  at  least  some  public  manifesta¬ 
tion  of  consent.3  In  Maryland,  mere  cohabitation  with 
reputation  of  being  husband  and  wife  will  not  establish 
marriage.4 

1  State  v.  Walker,  36  Kan.  297. 

2  Maitland  v.  Maitland.  L.  R.,  10  Ap.  Cas.  692. 

3 Bundle  v.  Pegrnm  (1874),  49  Miss.  751.  See  in  Wright  v.  Wright 
(1874),  48  How.  Pr.  1,  Judge  Van  Brunt’s  comparison  of  the  facts  of  five 
New  York  cases  turning  upon  the  validity  of  the  marriage. 

4  Jones  v.  Jones  (1877),  48  Md.  391.  As  to  cohabitation  in  evidence 
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A  second  marriage  during  the  lives  of  the  parties  to 
the  first  raises  no  absolute  presumption  that  the  first 
had  been  dissolved.1 

In  an  Illinois  case  in  1887, 2  it  was  held  that  A.’s  co¬ 
habitation  in  Illinois  with  B.’s  husband,  not  knowing  of 
his  marriage  to  B.  in  Kentucky,  did  not  raise  any  pre¬ 
sumption  of  a  common-law  marriage. 


§  1372.  California— Sharon-Hill. 

In  the  Sharon  litigation,3  it  was  held  that  evidence 
that  after  Senator  Sharon  and  Sarah  Althea  Hill  had 
executed  a  marriage  contract,  they  kept  it  secret,  and 
clandestinely  occupied  the  same  bed,  but  had  separate 
dwelling-places,  and  held  themselves  out  as  unmarried, 
would  not  establish  marital  cohabitation.  In  the 
cognate  litigation  in  the  California  Federal  Circuit 
Court  in  1885, 4  Judge  M.  P.  Deady,  after  adverting  to 
the  Grand  Hotel  door-and-carpet  episode  and  the  spicy 
“Dear  Wife  ”  letters  (averred  to  be  forged  by  Miss  Hill), 
concludes  an  opinion  forty  pages  long:  “But  I  cannot 
refrain  from  saying  in  conclusion,  that  a  community 
which  allows  the  origin  and  integrity  of  the  family,  the 
comei -stone  of  society,  to  rest  on  no  surer  or  better 
foundation  than  a  union  of  the  sexes,  evidenced  only  by 
a  secret  writing,  and  unaccompanied  by  any  public 
recognition  of  each  other  as  husband  and  wife,  or  the 
assumption  of  marital  rights,  duties  and  obligations,  ex¬ 
cept  furtive  intercourse  more  befitting  a  brothel  than 
otherwise,  ought  to  remove  the  cross  from  its  banner  and 
symbols,  and  replace  it  with  the  crescent. 1,5 


of  marriage,  see  Com’th  v.  Stump  (1866),  53  Pa.  132;  Denison  v 
Denison  (1871),  35  Md.  361  ;  and  the  seamstress  case,  Van  Tuyl  v  Vai 
T„rl  (,869),  8  Abb.  Pr.  N.  S.  5.  As  to  the  „Mumptim  „t  ujriage  7 
U  C.  H.  Corliss’s  collation,  31  Alb.  L.  J  106  127  ' 

(l87;w431;^..milliam3(l885,’83  wis- 

2  Cartwright  v.  McGown,  121  Ill.  388. 

3  Sharon  v.  Sharon  (1889),  79  Cal.  633. 


4  Sharon  v.  Hill,  26  Fed.  Rep.  337,  atp.  379. 
6  See  Sharon  v.  Sharon  (1890),  84  Cal.  424. 
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§  1373.  West  Virginia— Virginia— Colored— Rhode  Island 
Exception. 

A  notable  application  of  the  maxim,  “Affirmative 
specification  excludes  implication,”  1  was  made  in  a  West 
Virginia  case  in  1887. 2  The  statute  required  every  mar¬ 
riage  to  be  under  license  and  solemnized  in  a  certain 
mode,  and  declares  that  certain  marriages  shall  not  be 
void  if  not  so  solemnized.  Held,  that  no  marriage  not 
within  the  exception — no  “common-law  marriage  ”  is 
valid,  even  though  the  parties  have  cohabitated  as  hus¬ 
band  and  wife. 

In  a  Virginia  case  in  1877, 3  it  was  held  that  the  mar¬ 
riage  of  a  free  colored  man  to  a  slave  with  her  master’s 
consent  was  validated  by  the  parties’  assent  after  the 
disability  of  slavery  was  removed,  and  the  issue  thereof, 
recognized  by  the  father,  was  legitimate  ;  Judge  Wing¬ 
field  citing  a  Missouri  case  in  1870. 4 

In  a  Rhode  Island  case  in  1880, 5  it  was  held  that 
betrothal  followed  by  copulation  does  not  make  the 
common-law  marriage,  per  verba  de  futura  cum  copula , 
when  the  parties  looked  forward  to  a  formal  ceremony 
and  did  not  agree  to  become  husband  and  wife  with¬ 
out  it. 

§  1374.  Hew  York— Consensus  Facit— Bissell— Hayes. 

In  a  New  York  case  in  1869, 6  it  appeared  that  while 
the  two  were  riding  alone  in  Central  Park,  John  gave 
to  Beatrice  a  ring,  and  said:  “This  is  your  wedding- 
ring  ;  we  are  married,  I  will  live  with  you  and  take  care 
of  you  all  the  days  of  my  life,  as  my  wife.”  They  then 
went  to  boarding-house,  where  he  introduced  her  as  his 
wife,  and  they  lived  together  as  husband  and  wife.  It  was 
held  that  the  marriage  was  not  invalidated  by  want  of 
solemnization.  It  is  maxim  both  of  the  Civil  and  of  the 

1  Expression  facit  cessare  taciturn. 

2Beverlinv.  Beverlin.  29  W.  Va.  732. 

3  Colston  v.  Quander,  1  Va.  L.  J.  689. 

4  Johnson  v.  Johnson,  45  Mo.  495.  Compare  Jones  v.  Jones,  36  Md. 

447. 

5  Peck  v.  Peck,  12  R.  I.  485.  6  Bissell  v.  Bissell,  55  Barb.  325. 
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Common  Law  :  “  Consensus  non  concubitus  facit  matri- 
monium.  ” 

In  a  New  York  case  in  1862, 1  it  appeared  that  Hayes 
met  Jane,  a  hotel  servant,  became  engaged  to  marry 
her,  afterwards  appointed  and  met  her  on  her  disem¬ 
barkation  from  a  steamboat  in  New  York,  took  her  to  a 
room  in  Thompson  Street,  introduced  a  ministerially 
looking  chap  in  a  white  neck-tie,  who  read  the  Episcopal 
service  and  gave  a  certificate.  She  afterwards  cohabited 
with  him,  and  was  introduced  to  her  father  and  others 
as  his  wife.  This  was  held  to  be  sufficient  marriage  to 
support  an  indictment  of  him  for  bigamy.  As  Brother 
Smith  pithily  puts  it,  in  the  head-note:  “A  married 
man,  imagining  himself  to  effect  mere  seduction,  may 
blunder  into  bigamy.” 

§  1375.  Cohabitation— Singer— Badger. 

In  a  New  York  case  in  1876, 2  it  appeared  that  the 
testator,  a  sewing-machine  millionaire,  married  in  1830 
Miss  A.,  and  in  1860  obtained  a  divorce  with  liberty  to 
marry  again.  Without  any  formal  marriage  ceremony, 
h6  continued  a  cohabitation  with  Miss  B.,  begun  in  1836. 
Six  months  afterward  he  married  Miss  C.  Afterwards 
Miss  B.  married  D.  The  surrogate  held  that  the  con¬ 
tinuance  must  be  presumed  to  be  illicit. 

In  a  New  York  action  for  dower  in  1882, 3  it  appeared 
that  for  a  third  of  a  century  Jacob  Badger  lived  a  double 
life.  He  was  a  wealthy  bachelor  lodging  in  Joralemon 
Street,  and  he  was  John  Baker  cohabiting  with  a  woman 
as  his  wife  in  McDougal  Street  ;  the  two  having  a 
daughter.  The  evidence  (as  to  his  sister,  family  rela¬ 
tions,  etc.)  was  held  not  to  warrant  a  conclusion  that 
the  cohabitation  was  illicit  in  its  origin. 

§  1376.  Missouri— Cynthia  Wilson. 

A  Missouri  ejectment  suit  in  1876  4  is  a  most  pathetic 

1  Hayes  v.  People,  25  N.  Y.  390. 

2  Re  Singer’s  Will,  13  Alb.  L.  J.  52. 

3  Badger  v.  Badger,  88  N.  Y.  546. 

4  Dyer  v.  Brannock,  2  Mo.  App.  432 ;  66  Mo.  391. 
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sermon  to  confiding  maidens  to  be  wary.  Mrs.  Collins, 
a  widow,  once  kept  a  boarding-house  in  St.  Louis,  She 
bad  a  daughter  Jane,  nineteen  years  old,  who,  on  the 
evening  of  August  24th,  1819,  stood  up  in  their  parlor, 
taking  by  the  hand  Zacliariah  AVilson,  a  river-pilot,  and 
in  the  presence  of  her  brothers  and  others  (not  including 
any  clergyman  or  magistrate)  declared,  as  also  did  he, 
their  intentions  henceforth  to  live  together  as  husband 
and  wife.  After  three  weeks’  cohabitation,  he  joined 
Major  Long’s  Rocky  Mountain  Expedition.  Their  child 
Cynthia  was  born  April  20th,  1820.  He  occasionally 
remitted  money  to  Jane.  She  and  her  mother  removed 
to  St.  Charles.  He  returned  to  St.  Louis  in  1824,  and 
married  Sarah  Ann  Adams,  who  died  in  child-bed  in 
1826,  leaving  a  babe  that  died  in  1827.  In  1830,  he  wrote 
to  Jane,  and  she  came  with  Cynthia  to  St.  Louis,  and 
cohabited  with  him  until  his  death  in  1836.  Cynthia 
soon  afterwards  married  Abner  Dyer,  bore  him  children, 
and  died  in  1S69.  He  died  in  1870,  and  these  children 
brought  this  ejectment  suit  against  Brannock  and  other 
alleged  squatters,  to  recover  possession  of  premises  in 
the  Grand  Prairie  Cul-de-Sac,  St.  Louis,  belonging  to 
representatives  of  Motard,  one  of  whom  was  Sarah  Ann, 
of  whom  it  was  claimed  Wilson  was  heir,  and  con¬ 
sequently  were  also  his  grandchildren,  the  plaintiffs. 
The  Court  of  Appeals  held  that  Cynthia  was  a  bastard. 
But  the  Supreme  Court  in  1877  reversed  the  judgment.1 
Both  courts  accepted  J ane’s  testimony  as  true. 

§  1377.  Scotland— Maggie  (not)  Steuart. 

In  a  Scotch  case  in  1875, 2  it  appeared  that  Major 
Steuart,  a  bachelor  of  forty  and  heir  of  a  baronetcy,  was 
supping  at  the  house  of  Wilson,  a  fishing-tackle  maker, 
in  Edinburgh,  in  February,  1866,  with  Wilson,  his  wife, 
their  daughter  Maggie,  sixteen  years  old,  and  her  eldei 
brother.  The  father  remarked  to  him:  “Major,  I  am 
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getting  a  bad  name  with  your  staying  so  long  in  my 
house  among  my  three  daughters.”  He  answered  :  “I 
will  show  you  what  I  can  do  to  shut  up  people’s  mouths. 
I  am  poor  now,  and  cannot  marry  ;  but  I  will  marry  her 
in  the  Scotch  fashion.”  Thereupon,  he  went  down  on  one 
knee,  took  a  wedding  ring  from  his  pocket,  put  it  on 
Maggie’s  finger,  and  said  :  “  Maggie,  you  are  my  wife 
before  heaven  ;  so  help  me  God.”  They  then  kissed  each 
other,  and  Maggie  said  :  “  0  Major  !  ”  The  health  of 
the  couple  was  drunk,  and  they  were  “bedded  ”  accord - 
mg'  to  an  obsolete  Scotch  fashion.  They  lived  together 
some  weeks,  and  at  several  periods  subsequently,  but 
there  was  no  continuous  matrimonial  cohabitation,  nor 
did  they  represent  each  other  to  third  parties  as  husband 
and  wife.  In  April,  1867,  a  son  was  born  of  the  connec¬ 
tion,  and  was  registered  as  illegitimate.  In  1868,  Major 
Steuart,  while  dying  of  delirium  tremens,  admitted  the 
marriage.  But  the  House  of  Lords  (reversing  the  judg¬ 
ment  of  the  Court  of  Session)  held  that  no  marriage  was 
contracted. 

§  1378.  A  Vermont  Girl’s  Verdancy. 

In  a  Vermont  case  in  1841, 1  it  appeared  that  Mary, 
when  eighteen  years  old,  and  with  her  mother’s  consent 
betrothed  with  mutual  affection  to  Clark,  visited  Brat- 
tleboro,  and  at  the  house  of  the  Bradleys,  intimate  friends 
of  her  family,  became  acquainted  with  Field,  who  knew 
of  her  betrothal  to  Clark,  yet  who  fell  desperately  in  love 
with  her,  and  induced  her  to  promise  to  marry  himself. 
But  the  Bradleys,  deeming  it  a  matter  of  mere  whim  or 
impulse  on  Mary’s  part,  refused  to  permit  the  marriage 
to  be  performed  at  their  house.  The  next  day,  October 
15, 1832,  as  Mr.  Bradley  was  taking  her  home  to  Windsor, 
Field  appeared  at  Putney,  where  a  marriage  ceremony 
was  performed,  and  he  at  once  returned  home  to  Fayette¬ 
ville,  she  going  to  Windsor,  and  for  a  few  days  writing 
him  affectionate  letters.  On  October  29th,  she  wrote  to 
Clark,  then  at  Boston,  to  come  to  her  immediately.  He 

1  Clark  v.  Field,  13  Vt.  460. 
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arrived  next  day,  and  then  for  the  first  time  she  disclosed 
to  her  family  the  fact  of  the  ceremony  at  Putney,  say¬ 
ing  :  “It  is  nothing,  and  Mr.  Field  will  say  so.”  She 
then  dispatched  (by  Judge  Aikens)  to  Field  this  letter  : 

“  Sir  :  Moments  of  consideration  and  much  reflection 
have  at  length  caused  me  to  see  in  its  proper  light  the 
whole  of  my  late  visit  to  Brattleboro.  That  I  have  been 
led  by  you  and  others  to  a  course  of  conduct  which  my 
own  reason,  sense  and  feelings  entirely  disapprove,  is 
now  very  clear  to  me.  I  therefore  write  this  to  say  to 
you  that  I  am  not  willing  on  any  account  to  see  you 
again  ;  neither  will  I  by  any  course  you  can  adopt  be 
prevailed  upon  to  view  the  matter  in  a  different  light 
from  what  I  now  do.  I  leave  you  to  the  alternative  of 
forever  preventing  the  public  avowal  of  a  disgraceful 
transaction,  of  which  you  yourself  said  you  were  ashamed. 
— Mary  A.  P.” 

On  ^November  27th,  she  married  Clark,  and  this  was 
followed  by  birth  of  issue  in  the  September  following. 
On  their  bill  in  chancery  to  have  the  ceremony  at  Putney 
annulled,  there  was  a  great  conflict  of  evidence.  Chief 
Justice  Williams  reviews  it  in  detail,  and  then  says  : 
‘ £  On  an  examination  of  the  whole  case,  we  come  to  the 
result  that  the  ceremony  at  Putney  was  not  intended  as 
a  marriage  in  present i,  to  be  followed  by  consummation 
and  cohabitation  thereafter,  without  some  future  act  or 
ceremony  of  marriage  ;  or,  at  least,  that  it  was  not  so 
understood  by  her,  and  it  was  known  to  him  that  such 
was  her  understanding,  and  this  is  enough  to  decide  the 
present  case.  It  is  true,  £  consensus,  non  concubitus , 
facit  nuptias .’  The  consent,  however,  in  this  State, 
must  be  declared  before  one  authorized  to  solemnize  a 
marriage,  with  a  present  intention  to  be  husband  and 
wife,  by  that  solemnization  ;  and  usually ,  with  the  inten¬ 
tion  of  cohabiting  together  thereafter  as  husband  and 
wife,  in  pursuance  of  the  vows  pledged  at  the  time.  .  .  . 
This  being  in  violation  of  her  previous  engagement  to 
Clark,  she  having  repudiated  the  ceremony  as  binding, 

.  .  .  the  ceremony  is  decreed  to  be  null.” 
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§  1379.  Jersey  Jest— IN.  H.  Naughtiness — Philadelphia  Fun. 

Chancellor  A.  0.  Zabriskie  in  New  Jersey,  in  1810, 
cited  this  Vermont  case  with  approval  on  annulling  a 
legal  ceremony  performed  in  jest  in  a  party  of  excur¬ 
sionists.1  A  case  quite  the  converse  of  the  Vermont  one 
was  decided  in  New  Hampshire  in  1869. 2  A  deputy 
sheriff  holding  a  bastardy  warrant  against  Wiley  told 
him  he  must  either  marry  Cynthia  at  once  or  go  to  jail. 
He  answered  that  to  get  out  of  the  scrape  he  would 
marry  her,  “or  as  many  more  as  you  want  me  to.” 
The  marriage  was  performed,  and  it  was  held  to  be  valid 
by  his  subsequent  cohabitation  with  her. 

These  cases  remind  of  the  Philadelphia  case  in  1870, 3 
and  the  ridiculously  contradictory  testimony  as  to  which 
deserted  the  other  on  the  way  home  from  the  clergyman’s. 

§  1380.  Domicil — Yelverton  Case. 

In  an  English  suit  in  1859, 4  by  a  wife  for  restitution 
of  conjugal  rights,  it  was  held  that  a  domiciled  Irishman, 
by  enlisting  in  a  regiment  in  the  Queen’s  service,  the 
headquarters  of  which  are  in  England,  does  not  thereby 
acquire  an  English  domicil,  and  an  English  court  had 
not  jurisdiction.  Thereupon,  Yelverton  brought  in  the 
Scotch  Court  of  Session  a  suit 5  praying  to  have  it 
declared  that  he,  Major  Yelverton,  was  “free  of  any 
marriage  with  the  said  Maria  Theresa  Longwortli,”  and 
that  she  ‘  ‘  ought  to  be  put  to  perpetual  silence  thereanent 
in  all  time  coming.”  In  1860,  she  sued  to  be  declared 
his  wife.  She  asserted  a  Scotch  irregular  marriage  by 
interchange  of  present  consent  and  words  of  promise. 
She  however  denied  immediate  copula,  requiring,  as  a 
Roman  Catholic,  a  prior  religious  ceremony  to  satisfy 
her  conscience.  Such  ceremony  took  place  in  Ireland, 
several  months  afterwards,  followed  by  copula  in  Ire- 

1  M’Clurg  v.  Terry,  21  N.  J.  Eq.  225. 

2  Hampstead  v.  Plaistow,  49  N.  H.  84. 

3  Winter  v.  Winter,  7  Pliila.  369.  And  see  editorial  note,  28  Alb. 
L.  J.  481. 

4  Yelverton  v.  Yelverton.  1  Swab.  &  T.  574. 

5  Yelverton  v.  Longwortli,  4  Macq.  745. 
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land.  It  was  held  that,  for  validity,  hoth  promise  and 
copula  must  have  been  in  Scotland  ;  hut  whether  the 
copula  in  Ireland  was  not  a  medium  impedimentum,  ex¬ 
cluding  or  preventing  any  matrimonial  effect  from  the 
subsequent  copula  in  Scotland,  quaere. 

§  1381.  “  Dreadful  and  Awful !  ” 

An  English  case  in  1885  1  was  a  petition  by  the  Earl 
of  Durham  for  nullity  of  his  marriage,  on  the  alleged 
ground  that  the  Countess  {nee  Ethel  Milner)  was  non 
compos  mentis  when  she  accepted  his  marriage  proposal. 
His  proof  was  that  after  she  had  given  an  answer  which 
he  construed  as  “  yes,”  he  kissed  her,  and  she  did  not 
return  the  kiss  ;  and  upon  his  upbraiding  her,  she  said  : 
“  Oh,  there  is  something  dreadful  and  awful  I  ought  to 
tell  you.”  The  evidence  disclosed  did  not  refer  to  any 
consciousness  of  insanity,  but  simply  to  the  fact  that  she 
had  once  reciprocated  the  affection  of  a  most  estimable 
young  man,  whose  suit  for  her  hand  had  been  prevented 
by  her  brother,  by  reason  of  the  young  man’s  not  being 
wealthy.  The  judge  (Sir  James  Hannen),  in  refusing 
petition  for  nullity,  remarked  that  it  was  nothing 
strange  for  a  sensitive  young  girl  thus  to  use  the  words 
“  dreadful  and  awful”;  adding,  “it  is  not  unusual  at 
the  present  day  for  young  men  and  women  to  apply  such 
terms  as  ‘  dreadful  ’  and  £  awful  ’  without  any  nice  con¬ 
sideration  of  their  fitness.” 

(16)  §  1382.  Divorce— French  Law— Burmese  Custom. 

As  to  when  a  divorce  may  be  decreed,  and  what  the 
rights  and  liabilities  of  separated  spouses,  the  local 
statutes  generally  determine.  Occasionally  one  will  be 
reminded  of  the  French  proverb  :  “  Le  divorce  est  le 
sacrement  de  l’adultere.” 

The  French  law  of  1803  allowed  a  divorce  for  the 
following  causes  :  (1)  Adultery  of  the  wife  ;  (2)  adultery 
of  the  husband  when  he  introduced  a  concubine  in  the 
conjugal  domicil  ;  (3)  condemnation  of  either  party  of 
an  infamous  crime  ;  (4)  excesses,  violence  and  extreme 
1  Durham  v.  Durham,  L.  R.,  Prob.  Div.  80. 
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cruelty  and  injury  ;  (5)  mutual  consent.  Not  until  1884 
was  the  second  ground  amended  by  exscinding  the  con¬ 
cubine  clause.  The  fifth  was  abolished,  and  the  following 
substituted  :  £  £  When  the  divorce  a  mensa  et  a  thoro 
(, separation  de  corps  et  de  Mens )  shall  have  existed  for 
three  years,  the  judgment  decreeing  such  separation  may 
be  converted  into  a  judgment  for  an  absolute  divorce.” 

Surgeon-General  Gordon,  in  his  ££  Trip  to  Burmah,” 
states  that  among  the  Burmese,  when  a  wife  and 
husband  wish  to  separate,  they  light  two  candles,  with 
the  understanding  that  he  or  she  whose  light  goes  out 
first  has  the  privilege  of  quitting  the  house  with  what¬ 
ever  property  originally  belonged  to  him  or  her.1 

§  1383.  English  Auditor’s  Paradox— Shillito-Hirst. 

Concerning  adultery  as  a  ground  of  divorce,  the 
English  courts  have  served  up  and  set  before  the  world 
a  most  ridiculous  mess  of  decisions.  A  curious  result  of 
the  rule  that  all  questions  of  fact  must  be  tried  inter 
partes  has  sometimes  been  called  the  adultery  paradox  : 
A  x  B  but  not  B  x  A.  In  the  English  Divorce  Court,  a 
suggestion  more  righteous  than  logical  has  occasionally 
been  made  to  juries  by  even  such  judges  as  Creswell, 
Penzance  and  ITannen,  namely,  that  upon  a  petition  for 
divorce  for  the  wife’s  adultery,  where  her  alleged  para¬ 
mour  is  made  co-respondent,  the  jury  may  find  that  the 
evidence  failed  to  establish  her  guilt,  yet  proved  £  £  some 
evil  doings  ”  on  the  part  of  her  co-respondent  provoking 

1  As  to  curious  customs  of  mai'riage  and  divorce,  statistics,  etc.,  see 
14  Alb.  L.  J.  405,  422.  I  am  unable  to  verify  tlie  assertion  therein 
attributed  to  Hume,  that  a  communistic  custom  existed  among  the 
ancient  Britons,  whereunder  a  dozen  men,  for  purposes  of  self-defense, 
would  club  together  with  a  dozen  wives  in  common,  and  the  children 
be  reputed  to  belong  to  all,  and  be  provided  for  accordingly.  As  to  the 
Jewish  “divorce  on  condition”  to  escape  the  ridiculous  compulsory 
marriage  to  the  husband’s  brother  (Deut.  xxv.  5-10),  see  3  Gr.  Bag,  381. 
As  to  the  divorce  laws  or  customs  of  different  Asiatic  and  African 
countries,  see  an  article  in  Wash.  L.  Reporter,  republished  14  Ir.  L.  T. 
610.  As  to  divorce  in  general,  see  collation,  5  Am.  &  Eng.  Encyc.  of 
Law  (IP'T).  745  et  sen. 
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the  suit.  This  was  acted  upon  in  a  divorce  case  in  1SS0,1 
where  it  appeared  that  Hirst,  the  co-respondent,  had 
written  malicious  letters  to  Shillito,  the  petitioner, 
declaring  himself  to  have  been  in  the  habit  of  committing 
adultery  with  Mrs.  Shillito.  Under  the  accusation,  she 
cut  her  throat,  and  though  her  life  was  spared,  her 
organs  of  speech  were  so  injured  that  she  could  only 
testify  in  a  whisper.  Hirst  repeated  his  infamous  tale 
on  the  witness-stand.  The  jury  found  there  was  no 
evidence  against  her  ;  otherwise,  as  to  him,  and  mulcted 
him  in  £1,000  damages.  And  the  judge  condemned  him 
in  all  the  costs. 

§  1384.  Crawford — (Un)right  Hon.  Dilke. 

In  an  English  case  in  1886, 2  ££Mr.  D.  Crawford, 
M.P.,”  obtained  a  divorce  from  his  wife  upon  her  confes¬ 
sion  of  her  adultery  with  Dilke,  but  he- — “Right  Hon. 
Sir  Charles  Wentworth  Dilke,  M.P.,” — was  not  adjudged 
to  have  did  (or  Dilked)  anything.  Commenting  thereon, 
the  Solicitors’  Journal  told  of  a  case  in  1S81  (Anony¬ 
mous),  wherein,  under  the  rule  of  practice  in  a  case  in 
1861, 3  a  co-respondent  on  his  confession  was  mulcted  in 
£1,000  damages  for  adultery  with  the  wife,  but  his  con¬ 
fession  not  being  admissible  against  her,  the  jury  found 
that  she  had  not  committed  adultery  with  him.  (It 
seems  that  in  England,  although  the  husband  may  have 
a  divorce  for  the  wife’s  adultery,  she  may  not  for  liis, 
unless  accompanied  by  (technical)  “  cruel  treatment.”4 

This  reminds  of  the  Scottish  law  as  to  being  found  in 
bed  with  another’s  spouse,  “  willful  fire-raising.”5 
§  1385.  Equity,  Ethics  and  Mathematics. 

In  England,  it  has  been  held  that  condonation  of  the 
adultery  of  one  spouse  is  no  bar  to  a  suit  founded  on  the 
subsequent  adultery  of  the  other.6  In  a  case  in  1858, 7  it 

1  Shillito  v.  Shillito,  68  L.  T.  336. 

2  Crawford  v.  Crawford  and  Dilke,  L.  R.,  11  Prob.  Div.  150. 

a  Stone  v.  Stone,  3  Swab.  &  Tr.  608.  4  See  33  Alb.  L.  J.  201,  279. 

5  See  an  article  from  Jour.  Juris.  &  Sc.  L.  Mag.  in  38  Alb.  L.  J.  224. 

6  Seller  v.  Seller,  1  Swab.  &  T.  482  ;  Wilton  v.  Wilton,  Id.  563. 

7  Hope  v.  Hope,  1  Swab.  &  T.  94. 
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was  held  that  a  wife  who  had  committed  adultery  could 
not,  against  a  husband  who  also  had  committed  adultery, 
sustain  a  suit  for  conjugal  rights.  Her  counsel,  in  say¬ 
ing  that  the  Canonists  have  continually  in  their  mouths 
the  doctrine  of  compensatio  criminis ,  was  interrupted  by 
the  judge,  Sir  Cresswell  Cresswell,  with  the  remark  : 
“A  curious  doctrine  this, — a  singular  kind  of  subtrac¬ 
tion,  to  subtract  crime  from  crime  and  there  remains 
innocence.” 


§  1386.  Mordaunt-Moncrieff— Lunatic  Adultery. 

In  the  Mordaunt-Moncrieff  litigation1  it  was  held 
that  adultery  is  not  a  crime  in  the  sense  to  render  suit 
for  divorce  on  the  ground  of  adultery  a  criminal  pro¬ 
ceeding  ;  therefore  the  fact  that  the  defendant  lady 
had  become  a  lunatic  did  not  bar  procedure  and 
decree.2 

It  seems  that  adultery  by  an  insane  consort  is  not  a 
ground  for  divorce.3  But  a  lunatic’s  committee  may 
obtain  a  divorce  from  the  consort  for  the  latter’s  adul¬ 
tery.4 

In  a  Kentucky  case  in  1893, 5  a  husband  in  Brecken- 
ridge  County  was  refused  a  divorce  from  his  lunatic 
wife,  although  he  offered  to  bind  his  estate  for  her 
proper  support. 


§  1387.  Connivance — Condonation. 

The  husband’s  adultery  connived  at  by  the  wife  will 
not  prevent  his  getting  a  divorce  for  her  adultery.6 
And  conversely,  her  adultery  connived  at  by  him  will 
not  prevent  her  obtaining  the  decree.7 

A  wife  s  adultery  will  not  prevent  her  obtaining  a 


1  1874,  L.  R.,  2  H.  L.  Ap.  Cas.  Scotch  &  Div.  374;  1870  L  R  2 
Prob.  &  Div.  109. 

2  For  a  statement  of  the  Mordaunt  litigation,  see  9  Alb  L  J  388 

s  Nichols  v.  Nichols  (1858),  31  Yt.  328  ;  Broadstreet  v.  Broadstreet  7 
Mass.  474  ;  Mansfield  v.  Mansfield,  13  Mass.  412. 

4  Parnell  v.  Parnell  (1814),  2  Hagg.  Consistory,  169. 

6  Plle  v-  Plle’  94  308-  6  Bleck  v.  Bleck  (1882),  27  Hun  296 

7  Masten  v.  Masten  (1844),  15  N.  H.  159. 
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divorce  for  her  husband’s  adultery,  if  he  cohabited  with 
her  after  she  confessed  it.1 

In  a  North  Carolina  case  in  1879, 2  it  was  held  that 
adultery  of  the  wife,  committed  after  separation  caused 
by  the  husband’s  fault,  was  unavailable  by  him  for  a 
divorce. 

§  1388.  Fraudulent  Non-disclosure  of  Ante-nuptial  Inconti¬ 
nence — Iowa — W  isconsin— Oregon—  Ohio  —  Michi¬ 
gan — California — Indiana. 

Whether  one’s  fraudulent  concealment  of  ante-nup¬ 
tial  crime  or  incontinence  is  a  ground  for  divorce,  the 
decisions  of  the  different  States  are  not  uniform.  A  few 
cognate  cases  have  already  been  considered.3  In  an  Iowa 
divorce  case  in  1870, 4  it  was  held  that  false  pretensions 
as  to  the  lover’s  social  standing  and  means  were  no 
ground  for  divorce.  The  parties  were  comparative 
strangers,  and  the  defendant  had  served  in  the  peniten¬ 
tiary.  In  Wisconsin,  there  is  no  implied  warranty  of 
chastity  on  the  part  of  a  woman  contracting  marriage.5 
Hence  a  marriage  is  not  rendered  void  by  the  wife’s 
prior  illegal  intercourse  though  fraudulently  concealed.6 
In  Oregon,  in  1879, 7  a  wife’s  fraudulent  concealment  of 
having  had  an  illegitimate  child  was  held  not  to  be  a 
ground.  In  Ohio,  in  1834, 8  concealed  pregnancy  by 
another  was  held  to  be  a  ground.  In  Michigan,  a  mar¬ 
riage  to  A. ,  procured  by  a  woman’s  representing  to  him 
that  she  is  pregnant  by  him  when  she  knows  she  is  preg¬ 
nant  by  B.,  will  be  set  aside  for  fraud.9  In  California, 
her  mere  silence  as  to  her  being  pregnant  by  another 
is  a  ground.10  See  also  in  Indiana.11 

1  Cumming  v.  Cumming  (1883),  135  Mass.  386. 

2  Tew  v.  Tew,  80  N.  Car.  316. 

3  Evans  v.  Carrington,  Cooper  v.  Witham,  etc.,  §  1258. 

4  Wier  v.  Still,  31  Iowa,  107. 

5  Varney  v.  Varney  (1881),  52  Wis.  120. 

6  Williams  v.  Williams  (1885),  63  Wis.  58. 

7  Smith  v.  Smith.  8  Or.  100. 

3  Morris  v.  Morris,  Wright  (N.  P.),  630. 

9  Sissung  v.  Sissung  (1887),  65  Mich.  168. 

40  Baker  v.  Baker  (1859),  13  Cal.  87. 

n  Ritter  v.  Ritter  (1839),  5  Blackf.  81.  See  collation,  28  Alb.  L.  J.  65. 
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§  1389.  New  Jersey— Pennsylvania. 

In  a  New  Jersey  case  in  1873, 1  it  was  held  that  a 
woman’s  fraudulent  concealment  of  pregnancy  at  the 
time  of  the  marriage  when  the  husband  had  had  no  con¬ 
nection  with  her  and  was  ignorant  of  her  chastity,  and 
a  mature  babe  was  born  within  two  and  one-half  months 
after  the  marriage,  was  such  a  fraud  as  would  entitle 
him  to  a  decree  of  nullity  of  marriage  where  he  had  not 
acquiesced  but  had  left  her  on  the  discovery.2  The  con¬ 
tract  implies  that  she  assumes  herself  to  he  marriage¬ 
able,  i.  e.,  capable  to  bear  children  to  her  husband.3 

In  a  Pennsylvania  divorce  case  in  1881, 4  it  was  held 
that,  if  at  the  time  of  the  marriage  the  wife  had  com¬ 
mitted  fornication,  and  was  consequently  pregnant,  and 
had  failed  to  inform  him,  it  would  be  for  the  jury  to 
determine  whether  this  was  such  a  fraud  in  procuring 
the  marriage  as  would  entitle  him  to  a  divorce.  Judge 
Sharswood,  in  quoting  Chancellor  Kent,5  omitted  the 
rather  sweeping  assertion  :  *'£  The  law  makes  no  provision 
for  the  relief  of  a  blind  credulity,  however  it  may  have 
been  produced.”  Kent  cites  a  Connecticut  case  of  1803, 6 
where  the  wife  sought  a  divorce  because  the  marriage 
ceremony  had  been  a  mere  fraudulent  expedient  to 
escape  her  prosecuting  for  bastardy.7 

§  1390.  Massachusetts— North  Carolina. 

In  a  Massacliusettts  divorce  case  in  1867, 8  it  appeared 
that  the  libellant  had  sexual  intercourse  with  the  libellee 
when  a  widow,  March  2d,  and  was  soon  engaged  to 
marry  her,  and  the  night  before  their  marriage,  April 
lltli,  she  told  him  she  was  in  a  family  way.  Next 
morning,  upon  his  saying  that  if  it  be  true,  the  child 
could  not  possibly  he  his,  and  he  would  not  marry  her, 

1  Carris  v.  Carris,  24  N.  J.  Eq.  516. 

2  Citing  Reynolds  v.  Reynolds,  3  Allen,  605. 

3  Baker  v.  Baker,  13  Cal.  87.  4  Allen’s  Appeal,  99  Pa.  196. 

6  2  Kent,  Com.  77.  6  Benton  v.  Benton,  1  Day,  111. 

'  See  post,  §  1545,  the  Stnmm  case  of  crim.  con.  with  ante-nuptial 
paramour. 

8  Crehore  v.  Creliore,  97  Mass.  330. 
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she  replied  that  it  was  only  her  nonsense,  and  there  was 
no  truth  in  it.  On  faith  in  this  reply  he  married 
her.  Within  less  than  five  weeks  he  ascertained 
her  pregnancy  and  turned  her  away.  In  August  she 
was  delivered  of  a  dead  child  after  a  full  nine  months’ 
period  of  pregnancy.  It  was  proved  that  her  deceased 
husband  could  not  have  been  its  father.  The  court 
refused  to  grant  his  prayer  for  a  divorce  ;  he  had  been 
“  put  on  his  guard.”  In  a  somewhat  similar  Massachu¬ 
setts  case  in  1S66,1  Chief  Justice  Bigelow  quoted  the 
maxim  :  “  Vigilantibus  non  dormientibus  jura  sub- 
veniunt  ” — the  laws  assist  those  who  are  vigilant,  not 
those  who  sleep  over  their  rights. 

In  a  North  Carolina  case  in  1832, 2  it  appeared  that 
both  parties  were  white,  but  when  they  had  been  married 
five  months  the  defendant  was  delivered  of  a  mulatto 
baby.  Divorce  was  refused  ;  the  statute  not  specifying 
such  fraud  as  a  ground  therefor.  There  was  a  similar 
but  less  colored  case  in  1877,  the  wife,  at  marriage,  two 
months  along  pregnant  by  another. 3 

§  1391.  New  York — Other  False  Representations— Hoot— 
Hides. 

In  a  New  York  case  in  1885, 4  it  was  held  that  one’s 
false  representation  to  a  girl  fifteen  years  old  that  her 
parents  approved  of  the  marriage,  was  a  fraud  justify¬ 
ing  the  annulling  of  the  ceremony  ;  the  marriage  having 
never  been  consummated. 

In  a  New  York  case  in  1883, 5  it  appeared  that  in  1880 
old  Samuel  Hides  went  to  a  clairvoyant,  Mary,  at  Balston, 
N.  Y.,  to  be  cured  of  deafness.  She  put  her  fingers  into 
his  ears  and  said :  ‘‘We  must  be  married  within  two 
weeks,  or  the  spirits  will  step  in  between  us  ;  ”  also  that 
she  was  of  one  of  the  first  families  of  Ireland  ;  that  her 
character  was  “  as  pure  as  the  white  snow,”  etc.  So  he 
married  her  and  conveyed  to  her  property  worth  $25,000, 
including  a  mineral  spring  which  “the  spirit  of  Benjamin 

1  Foss  v.  Foss,  12  Allen,  26.  2  Scroggins  v.  Scroggins,  3  Dev.  535. 

3  Long  v.  Long,  77  N.  Car.  304. 

*  Moot  v.  Moot,  37  Hun,  288.  6  Hides  v.  Hides,  65  How.  Pr.  17. 
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Franklin  had  discovered  to  him.”  It  was  proven  that 
in  1856,  as  Mary  Brady,  she  had  married  Mike  McMahon, 
by  whom  she  had  four  children,  and  who  was  living  in 
1875.  1'n  1873,  she  cohabited  with  one  Laundry  ;  but 

after  having  a  child  by  him,  told  a  witness  that  he  was 
“ played  out,”  and  in  1874,  she  sued  one  Lawrence  for 
seducing  her.  In  1877,  she  was  cohabiting  with  one 
Hendricks.  Held,  that  the  marriage  and  conveyance 
should  be  set  aside.  Perhaps  the  following  would  be  an 
apt  syllabus  :  “In  an  action  to  set  aside  a  marriage  for 
fraud,  practiced  by  means  of  the  plaintiff’s  belief  in 
spiritualism,  the  doctrine  of  contributory  negligence 
no  more  applies  than  in  an  action  for  seduction.” 

§  1392.  Ohio  Defendant  Awaited  Death. 

In  a  divorce  case  in  Cuyahoga  County,1  the  conclud¬ 
ing  half  of  the  husband’s  answer  was  as  follows  :  ‘  ‘  The 
defendant  hopes  and  prays  that  it  may  be  in  the  power 
of  the  court  to  grant  a  divorce,  and  he  also  avers  that  he 
is  wholly  indifferent  whether  it  be  granted  on  plaintiff’s 
application  or  defendant’s— in  either  event  it  will  be  a 
great  boon  to  the  defendant.  The  plaintiff  is  a  very  bad 
woman,  and  is  one  of  the  worst  wives  man  could  be 
unfortunate  enough  to  get.  She  stabbed  defendant  in 
Bohemia,  and  made  his  life  a  burden  to  him  so  long  as 
she  afflicted  him  with  her  presence  in  America,  and  when 
she  ran  away  (as  above  alleged),  she  stole  and  carried 
away  every  visible  and  tangible  thing  this  defendant 
owned,  which  was  movable.  Defendant  is,  however, 
advised  by  counsel,  and  is  of  the  belief  that  he  has 
no  sufficient  legal  grounds  for  divorce  as  against  her 
provable  under  the  laws  of  Ohio  ;  and,  therefore,  now 
patiently  awaits  expiration  of  her  three  years’  willful 
absence  from  him  until  his  time  come,  when,  unless  sooner 
relieved  either  by  death  or  by  this  proceeding,  he  will 
invoke  the  intervention  of  this  court  for  the  relief  too  long 
delayed.  By  W.  S.  K.,  his  solicitor.”  This  was  sworn 
to  by  the  defendant.  His  alternative  prayer  was  granted, 

1  7.  V.  r..  13  Alb.  L.  J.  421. 
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but  not  by  an  earthly  tribunal ;  lie  died  before  the  suit 
came  to  trial.  The  plea  reminds  of  the  Melanies  Bequest 
on  condition  that  she  remarry,  so  one  man  ‘  ‘  may  deplore 
my  death.” 1 

§  1393.  New  York  Husband  must  Pray  on  the  Square— Ten¬ 
nessee  Breadth. 

It  is  newspaper  truth  that  in  1892,  a  widower  in 
Allegany  County,  N.  Y.,  having  two  children,  married 
a  widow  having  three.  At  family  prayers,  he  omitted 
to  pray  for  the  three  latter.  She  took  the  occasion  to 
establish  her  authority  by  commanding  him  to  make 
special  mention  of  her  three.  He  refused.  She  seized 
him  by  the  hair,  forced  him  to  his  knees,  and  compelled 
him  to  comply.  “  At  last  [lay]  accounts, ’’  lie  had  crossed 
over  into  Pennsylvania,  and  petitioned  for  a  divorce.'  It 
is  not  reported  whether  he  closed  with  ‘ £  And  your 
petitioner  will  ever  pray.” 

A  colored  woman  in  Tennessee,  in  1871,  petitioned 
for  a  divorce  on  the  ground  that  her  colored  husband 
had  “committed  adultery  of  the  darkest  kind,”  with  a 
certain  other  (colored)  woman  ;  and  suclj  relief  was 
prayed  ‘ £  as  your  Honor  may  grant  and  the  complexion 
of  the  case  demands.”2 

§  1394.  Cruelty. 

As  to  what  indignities  amount  to  cruelty  or  what 
cruelties  are  £  £  extreme  ”  within  the  statutory  designa¬ 
tion  of  grounds  for  divorce,  the  decisions  are  somewhat 
££  variegated.”  South  Carolina  has  the  unique  distinc¬ 
tion  of  not  superseding  the  New  Testament  as  to  divorce 
legislation. 

It  is  newspaper  truth  that  a  Wisconsin  woman  whose 
old  husband  had  not  only  been  cruel  and  abusive  and 
failed  to  support  her,  but  had  also  deserted  her,  consulted 
a  young  attorney,  saying  she  wanted  a  divorce,  not  so 
much  on  these  grounds  as  for  the  reason  that  her  husband 
was  not  a  Christian.  The  young  limb,  on  conferring  with 


1  See  post,  §  1811. 
67 


2  3  Alb.  L.  J.  137. 
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his  preceptor,  was  dryly  advised  to  bring  an  action  for 
conversion. 

A  single  act  of  personal  violence  has  been  held  not  to 
constitute  “ cruel  treatment.”  1 

Acts  so  shocking  a  woman’s  sensibility  as  to  materially 
injure  her  health — e.  g.,  harshness  towards  her  child — 
amount  to  legal  cruelty,  constituting  ground  for  divorce.2 
The  point  of  the  sting  is  the  sad  “it  might  have  been  ” 
a  fulfilment  of  the  vow  to  “Love,”  etc.  As  James 
■Buckham  has  sung  : — 

“  Oh,  what  a  little  thing  can  turn 

A  heavy  heart  from  sighs  to  song  ! 

A  smile  can  make  the  world  less  stern  ; 

A  word  can  cause  the  soul  to  burn 
With  glow  of  heaven  all  night  long  ! 

“  If  needs  not  that  love’s  gift  be  great, — 

Some  splendid  jewel  of  the  soul 
For  which  a  king  might  supplicate. 

Nay  !  true  love's  least,  at  love’s  true  rate, 

Is  tithe  most  royal  of  the  whole  !  ” 

§  1395.  What  is  “  Extreme  Cruelty  ”  Michigan. 

The  Michigan  Reports  have  notably  excellent  illustra- 
trations  in  point.  It  is  “extreme  cruelty  ”  for  a  stingy 
husband  to  neglect  his  wife  in  premature  childbirth,  and 
to  upbraid  her  for  groaning.3  So  also  to  expel  a’ wife 
and  young  and  dependent  step-daughter,  and  to  make 
their  separation  a  condition  of  taking  back  the  wife.4  So 
also  for  the  husband  to  speak  to  the  wife  profanely  and 
indecently  in  the  presence  of  their  young  daughter.5  So 
also  for  him  to  object  to  her  going  to  be  confined  at  the 

house  of  her  parents,  and  insinuating  to  her  a  charge  of 
incest.6 


1  Hoshall  v.  Hoshall  (1878),  51  Md.  72. 

2  Suggate  v.  Suggate  (1859),  1  Swabey  &  Tr.  489. 

8  Hoyt  v.  Hoyt  (1885),  56  Mich.  50. 

4  Friend  v.  Friend  (1884),  53  Mich.  543. 

Ehiggs  V'  (1870),  20  Mich.  34.  Compare  Day  v.  Day  (1876) 

56  N.  H.  316  ;  Wheeler  v.  Wheeler  (1880),  53  Iowa,  511 

6  Palmer  v.  Palmer  (1881),  45  Mich.  150. 
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§  1396.  Falsely  Upbraiding  is  “  Cruelty.” 

To  the  spirit  of  a  gentle  woman,  a  false  accusation 
may  he  more  lacerating  than  severe  violence  to  her  per¬ 
son.1  In  many  States  has  it  been  decided  to  he  extreme 
cruelty  for  one  spouse  so  to  accuse  the  other  of  un- 
chastity  and  infidelity  as  to  impair  health  :  e.  g.,  hus¬ 
band  accusing  wife,  in  New  York;2  in  Kansas;3  wife 
accusing  husband,  in  Maine;4  in  Nevada,5  and  in 
Oregon,  though  after  separation,  charging  him  with  in¬ 
cest.6  In  a  Kansas  case  in  1883, 7  it  was  held  to  be  “  ex¬ 
treme  cruelty”  justifying  divorce  for  a  lawyer’s  wife  to 
write  an  anonymous  letter  to  his  clerk,  charging  adultery 
with  the  clerk’s  wife.  One  anonymous  letter  was  to  a 
neighbor,  Mitchell,  and  began:  “How  does  your  old 
woman  get  along  without  Carpenter  to  ride  her  now  ?  ” 
It  is  not  easy  to  quit  this  point  without  quoting  the 
Cincinnati  Tribune’s  rejoinder  to  a  New  York  Recorder 
quatrain  : — 

“  Oh,  I  would  be  the  ribbon  bold 
That  nestles  'neath  her  chin, 

That  I  might  kiss  her  just  below 
The  dimpling  curve  therein.” 

“  They’re  married  now,  and  if  he  were 
The  ribbon  ’neath  her  chin, 

He’d  try  to  hold,  it  tight  enough 
To  keep  the  talk  therein.” 

This  is  rather  a  pathetic  transformation  scene  from  the 
lover’s  rosy  hope  that  his  song  was  going  to  be  : — 

“  It  was  the  lady’s  chief  delight 

To  quench  her  husband’s  appetite - ” 

(For  meat  and  drink.) 

1  Far nh a m  v.  Farnham  (1874),  73  Ill.  497. 

2  Kennedy  v.  Kennedy  (1878),  73  N.  Y.  369. 

8Avery  v.  Avery  (1885),  33  Kan.  1. 

4  Holyoke  v.  Holyoke  (1886),  78  Me.  404. 

5  Kelly  v.  Kelly  (1883),  18  Nev.  49. 

6  Smith  v.  Smith  (1879),  8  Or.  100. 

7  Carpenter  v.  Carpenter,  30  Kan.  712. 
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§  1398a.  Feminine  Feelings  Filosofy  Kannot  Ken. 


According  to  Denver  newspapers,  the  wife  of  Andrew 
Meldrum  verified  Virgil’s  aphorism  :  “  Femina  mutabile 

et  variabile.”  After  falling  in  love  with  Charlie  M - 1, 

a  noted  athlete,  she  cajoled  Andrew  into  conveying 
to  her  his  (Andrew's)  property.  On  discovering  her 
liaison,  he  obtained  a  divorce,  and  then  sued  her  for  a 
recovery  thereof.  In  granting  his  prayer,  Judge  Ritten- 
liouse  remarked  :  £‘  Her  love  changed  from  affection  to 
toleration,  from  that  to  indifference,  thence  to  antipathy, 
hate  and  utter  disgust.  Then  she  conceived  the  design 
that  she  would  obtain  from  him  all  that  was  possible  and 
abandon  him.  As  a  mere  moral  matter  the  court  does 
not  look  upon  that  as  anything  particularly  heinous — 
that  is,  this  change  of  heart  from  toleration  to  disgust. 
It  is  one  of  the  things  that  even  philosophers  cannot 
trace.  The  emotions  of  love  and  hate  are  entirely  inde¬ 
pendent  of  the  will.  It  is  not  any  particular  act  that  a 
person  does  that  makes  one  love  or  hate  ;  it  is  an  indefin¬ 
able  force  between  the  (wo  individuals.  ...  It  is  only 
the  purpose  that  is  formed  as  the  result  of  this,— and 
even  that  may  be  excusable  upon  moral  grounds,  if  it  is 
not  upon  legal  ones— this  disgust  that  ended  in  despair, 
and  in  her  getting  property  from  her  husband  to  her 
own  use  and  benefit,  and  then  abandoning  him  and  ceas¬ 
ing  to  live  with  him  as  his  wife — a  ruse  of  loving.” 


§  1397,  Methods  of  “  Cussed  Ugliness  ”  Infinite. 

The  wife’s  allegation  of  “  intolerable  cruelty  ”  maybe 
sustained  by  proving  that  the  husband  compelled  her 
to  submit  to  excessive  sexual  intercourse.1 


An  ineffably  disgusting  act  has  been  held  not  to  be 

“  cruel  and  ^usive  treatment  ”  within  the  Massachusetts 
statutory  ground  for  divorce.2 

§  1398.  Impotency. 

In  an  English  case  in  1560, 3  it  appeared  that  Bury’s 

1  Melvin  v.  Melvin  (1879),  58  N.  H.  569. 

&  Tr  TqZ'  oV'  (1?6)’!4<! 495-  ComPare  N.  v.  N.  (1862),  3  Swabey 
&  Ti .  ^o4  ,  S.  v.  E. ,  Id.  ~40  ;  Cline  v  Cline  (1882),  10  Or  474 
3  Bury’s  Case,  2  Dyer,  179a. 
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wife  A.  obtained  a  divorce  from  him  causa  frigiditatis 
naturalis.  She  then  married  Cary  and  had  issue  and 
gave  all  her  inheritance  to  Cary.  Bury  married  B.,  by 
whom  he  had  issue,  “as  it  is  asserted.”  It  was  ad¬ 
judged  that  Bury  and  A.  “shall  he  compelled  to  com¬ 
mune  and  cohabit  as  man  and  wife,  because  the  holy 
church  was  deceived  in  its  former  judgment.”  “Com¬ 
pelled,”  forsooth  !  “  One  man  can  lead  a  horse  to  water, 

hut  twenty  (big  wigs)  can't  make  him  drink.” 

Under  the  New  York  statute,  a  suit  to  annul  a  mar¬ 
riage  on  the  ground  of  physical  incapacity  must  be  begun 
within  two  years  of  the  marriage.  Consequently  this  is 
the  limit  of  defense  on  the  same  ground  to  a  suit  for 
divorce  for  adultery.1 

As  to  impotence  as  a  ground  for  divorce,  the  pro¬ 
cedure  for  evidence,  etc.,  see  an  English  case  in  1S65,2 
where  there  were  mutual  charges  thereof  ;  a  Scotch  case 
in  1885  ; 3  a  New  York  case  in  1836  ;4  one  in  1841 ;  5  one  in 
1S58  ; 6  and  a  Maryland  case  in  1870.7 

As  to  the  effect  of  a  separation  deed  after  the  wife’s 
adultery,  upon  the  husband’s  suit  for  divorce,  the  custody 
of  the  children,  etc.,  see  a  Maryland  case  in  1879,  noted 
as  the  Kremelberg- V on  Bruneck  scandal.8 

§  1399.  A  Horned  Dilemma. 

In  a  North  Carolina  case  in  1875, 9  it  appeared  that 
Horne  had  repeated  sexual  intercourse  with  a  female 
servant  in  his  wife’s  own  bed  (in  her  absence),  resulting  in 
pregnancy.  The  wife  committed  adultery.  Horne  ap¬ 
plied  for  a  divorce.  The  court  refused  to  interfere  or  to 
favor  the  wife’s  plea  that  the  case  was  within  the  statute 
where  either  spouse  shall  ‘  ‘  offer  such  indignity  to  the 

1  Griffin  v.  Griffin  (1862),  23  How.  Pr.  183. 

2L _ v.  H - ,  L.  R.,  1  Prob.  &  D.  293  ;  4  Swabey  &  T.  115. 

3Q - v.  M - ,  L.  R.,  10  Ap.  Cas.  171. 

4  Devanbagh  v.  Devanbagh.  5  Paige,  554. 

5  Newell  v.  Newell,  9  Paige,  25.  6E.  B.  v.  E.  C.,  28  Barb.  299.. 

TJ.  G.  v.  H.  G  .,  33  Md.  401. 

8  Kremelberg  v.  Kremelberg,  52  Md.  553 

9  Horne  v.  Horne,  72  N.  Car.  530. 
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person  of  the  other  as  to  render  his  or  her  condition  in¬ 
tolerable  and  life  burdensome,”  her  health  not  having 
been  affected  thereby.  It  reminds  of  Prior’s  lines  in 
“  An  English  Padlock,”  quoted  by  Lord  Chatham  in  ad¬ 
vising  the  best  policy  towards  America  : — 

“  Be  to  (his)  faults  a  little  blind — 

Be  to  (his)  virtues  very  kind, 

And  clasp  your  padlock  on  (his)  mind.” 

A  curious  episode  was  the  conviction  of  Ricketts,  Mrs. 
Horne’s  witness,  for  perjury,  yet  a  refusal  to  grant 
Horne  a  new  trial  therefor.1 

§  1400.  The  “  Chief  End  ”  of  the  Institution. 

In  an  English  case  in  1882, 2  it  was  held  that  the  wife’s 
refusal  to  submit  to  an  operation  for  vaginismus  was 
ground  for  divorce.  Will  a  divorce  be  granted  on  alle¬ 
gation  and  proof  that  the  defendant  refused  to  permit 
sexual  intercourse  and  surgical  examination  as  to  mal¬ 
formation  ?  It  seems  not,  if  there  has  been  a  lapse  of 
several  years  without  complaint.3 

In  a  Pennsylvania  case  in  1878, 4  a  divorce  was  re¬ 
fused  a  man  seventy-two  years  old  from  his  wife  sixty 
years  old,  prayed  on  the  ground  of  her  impotency. 
Judge  Thayer  quoted  Puffendorff,  “  Num  matrimonium 
proprie  vocarie ,”  etc.,  rather  considering  aged  consorts 
as  honorary  members  of  the  matrimonial  state. 

§  1401.  Desertion — Non-support. 

The  statutes  prescribe  the  time  of  absence  that  shall 
constitute  desertion. 

In  a  New  Jersey  case  in  1879, 5  it  appeared  that  the 
plaintiff,  when  she  married  the  defendant,  was  a  widow 
with  three  children,  and  he  moved  into  her  house.  He 

1  Horne  v.  Horne,  75  N.  Car.  101.  2L.  v.  L.,  L.  R.,  7  Pr.  Div.  16. 

8  Peipho  v.  Peipho  (1878),  88  Ill.  438  ;  Lorenz  v.  Lorenz  (1880),  93  Ill. 
376.  But  compare  Merrill  v.  Merrill,  126  Mass.  238  ;  S.  v.  A.  (1878),  L. 
R.,  3  Prob.  Div.  72. 

4  Fulmer  v.  Fulmer,  13  Phila.  166. 

5  Kestler  v.  Kestler,  31  N.  J.  Eq.  197. 
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taunted  her  with  infidelity.  She  retorted  that  either  he 
must  quit  the  house  or  she  would.  He  departed  forever¬ 
more.  Held,  not  to  be  desertion.  In  a  2vew  Jersey  case 
in  1S93,1  it  was  held  that  every  wife  is  entitled  to  a 
house  according  to  the  circumstances  of  her  husband, 
and  to  preside  therein  as  wife  ;  a  boarding-house  con¬ 
trolled  hy  another  is  not  such  house.2 

In  an  English  case  in  1882, 3  it  appeared  that  the 
court,  on  granting  the  wife  a  divorce  for  the  husband’s 
adultery,  compelled  him  to  execute  a  deed  for  her 
maintenance,  but  omitted  to  have  a  dmn  casta  clause 
inserted.  He  did  not  appeal.  Held,  that  even  if  she 
became  unchaste,  the  court  had  no  power  to  set  aside 
the  deed. 

In  England,  a  husband  living  separate  from  Ills'  wife 
without  supporting  her,  although  having  sufficient 
means  therefor,  is  not  entitled  to  a  divorce  for  her  lapsing 
into  adultery.4 

§  1402.  Crookedness  and  Consequences. 

In  an  English  case  in  1882, 5  it  appeared  that  Kate,  find¬ 
ing  herself  to  be  with  child  by  Dagg,  they  signed  a  docu¬ 
ment  :  “  This  is  to  certify  that  whereas  the  undersigned 
parties  do  agree  that  they  will  marry,  and  that  only  to 
save  the  female  of  us  from  shaming  her  friends  or  telling 
a  lie,  and  that  the  said  marriage  shall  be  no  more  thought 
of  except  to  tell  her  friends  that  she  is  married  (unless 
she  should  arrive  at  the  following  accomplishments, 
namely,  piano,  singing,  reading,  writing,  speaking  and 
deportment) ;  and  whereas  these  accomplishments  have 
in  no  way  been  sought  after,  much  less  mastered,  there¬ 
fore  the  aforesaid  marriage  shall  be  and  is  null  and 
void  ;  and  whereas  we  agree  that  the  male  of  us  shall 
keep  his  harmonium  in  the  female’s  sitting-room,  we 

1  Shinn  v.  Shinn,  24  Atl.  Rep.  102. 

2  But  compare  Lutes  v.  Shelley  (1886),  24  Hun,  197 ;  People  v. 
Pettit  (1878),  74  N.  Y.  320. 

3  Bradley  v.  Bradley.  L.  R. ,  7  Prob.  Div.  237. 

4  Re  Simons  (1845),  12  Clark  &  F.  339. 

5  Dagg  v.  Dagg,  L.  R. ,  7  Pr.  Div.  17. 
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agree  that  it  shall  he  there  no  more  than  four  months, 
and  that  from  that  time  he  shall  be  free  from  her  in 
every  respect  whatsoever.  ”  A  month  after  the  marriage, 
she  was  delivered  of  a  child,  and  thenceforth  he  had  no 
intercourse  with  her,  but  for  many  years  paid  her  2s. 
6d.  a  week,  until  he  discovered  she  had  for  some  years 
been  living  in  adultery  with  another  man.  Held,  that 
his  desertion  of  her  was  ground  for  dismissal  of  his 
petition  for  a  divorce. 

§  1403.  Extraterritorial  Divorces — New  York. 

Comity  in  recognizing  the  validity  of  extraterritorial 
marriages  has  already  been  noted.1  How  as  to  a  divorce 
obtained  in  another  State  ?  The  New  York  courts  have 
rendered  some  decisions  with  finely  drawn  distinctions. 
In  a  New  York  case  in  1871, 2  it  appeared  that  one 
Pomeroy  of  Massachusetts  went  to  Chicago,  and  in 
1855,  by  collusion  with  Abby,  his  wife,  procured  there  a 
divorce  for  a  cause  not  recognized  by  the  Massachusetts 
laws.  In  1861,  Abby  married  Kinnier,  who  afterward 
sued  to  annul  this  marriage  for  the  invalidity  of  her 
divorce.  Held,  that  the  decree  could  not  thus  be  col¬ 
laterally  attacked. 

In  a  New  York  case  in  1878, 3  it  was  held  that  a  decree 
of  divorce  rendered  in  Louisiana  upon  a  substituted 
service  of  citation  upon  a  domiciled  citizen  of  Louisiana 
was  valid  in  personam ,  and  conclusive  upon  the  New 
York  courts.  But  in  a  bigamy  case  in  1879, 4  it  was  held 
that  an  Ohio  court  could  not  adjudge  the  dissolution  of 
a  marriage  of  an  actual  resident  of  New  York,  though 
solemnized  in  Ohio,  without  his  voluntary  appearance  or 
actual  notice.  In  New  York  late  in  1894,  there  was 
pending  a  divorce  suit  wherein  the  defendant,  Dr. 
Abraham  Korn,  set  up  a  South  Dakota  decree  giving 
him  the  custody  of  his  two  children.  It  was  expected 
that  from  any  adverse  decision  he  would  appeal  to  the 
Federal  Supreme  Court. 

'  §  1368,  2  Kinnier  v.  Kinnier,  45  N.  Y  535 

3  Hunt  v.  Hunt,  72  N.  Y.  217.  *  State  v.  Baker,  76  N.  Y.  78. 
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In  New  York,  although  the  defendant  in  a  divorce 
decree  he  prohibited  from  remarrying,  yet  if  he  goes 
into  another  State  and  remarries,  his  new  wife,  knowing 
of  the  decree,  cannot  get  a  New  York  court  to  declare 
her  marriage  void.  The  maxim  applies  :  In  pari  delicto, 
potior  est  conditio  dependent  is.1  A  child  born  under 
such  second  marriage  is  legitimate.2 

§  1404.  Decree  without  Personal  Service— Ohio— Iowa— Wis¬ 
consin — Michigan — Maryland— England. 

In  an  Ohio  case  in  1893, 3  a  divorce  obtained  in  Indiana 
without  personal  service  on  the  wife  residing  in  Ohio, 
was  held  not  to  affect  her  Ohio  property  rights.  In  an 
Ohio  bigamy  case  in  1881, 4  it  was  held  that  where  both 
the  husband  and  the  wife  were  domiciled  in  Ohio,  a  decree 
of  divorce  obtained  in  Colorado  was  of  no  effect  in  Ohio. 

A  divorce  decreed  in  Wisconsin  on  service  by  publica¬ 
tion  cannot  award  custody  of  minor  children  resident  in 
Iowa.5  In  a  Wisconsin  case  in  1882, 6  it  was  held  that  a 
wife  resident  in  Wisconsin  (and  never  in  Michigan)  could 
sue  for  divorce  and  alimony  although  the  husband  had, 
without  personal  service,  obtained  in  Michigan  a  decree 
of  divorce  for  alleged  desertion. 

In  a  Michigan  case  in  1872, 7  a  divorce  obtained  in 
Indiana  was  held  to  be  void  for  false  recital  of  residence. 
In  Maryland,  a  divorce  decree  against  a  non-resident  who 
has  not  personally  appeared  or  answered  cannot  prohibit 
her  remarrying.8 

In  England,  some  foreign  divorces  have  been  held  to 
be  invalid.9 

1  Kerrison  v.  Kerrison  (1880),  60  How.  Pr.  51. 

2  Van  Voorhis  v.  Brintnall  (1881),  86  N.  Y.  18. 

8  Doerr  v.  Forsythe,  50  Ohio,  726. 

4  Van  Fossen  v.  State,  37  Ohio,  317. 

5  Kline  v.  Kline  (1881),  51  Iowa,  386. 

6  Cook  v.  Cook,  56  Wis.  195.  1  People  v.  Dawell,  25  Mich.  247. 

8  Garner  v.  Garner  (1880),  56  Mcl.  127.  As  to  validity  of  divorce 
upon  constructive  process,  see  Lucien  B.  Chase’s  Collation,  26  Alb. 
L.  J.  447,  466.  As  to  validity  of  foreign  divorces,  see  Hugh  Weight- 
man’s  Collation,  29  Alb.  L.  J.  445. 

9  Harvey  v.  Farnie  (1883),  L.  R..  8  Ap.  Cas.  43. 
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§  1405.  English  Fraotiee. 

In  England,  it  seems,  a  divorced  woman  bears  her 
marriage  name  until  it  be  obliterated  by  repute  of  lier 
reputed  name.  Alice  Fendall  married  William  Gold- 
smid  in  1866,  and  they  were  divorced  in  1870  for  his 
adultery,  cruelty  and  desertion.  In  1872,  she  remarried 
him,  the  banns  publishing  her  as  “  Alice  Goldsmid.”  In 
1875,  she  petitioned  to  have  this  declared  null  and  void, 
but  the  petition  had  to  be  amended  and  reserved.1 

In  a  divorce  case  in  the  English  Common  Pleas  in 
I860,2  the  woman  defendant  seems  entirely  to  have  for¬ 
gotten  the  disastrous  outcome  in  the  fable  of  the  dog  and 
the  second  bone  in  the  brook.  Before  separating  from 
Simonet,  she  married  another,  who,  on  learning  the  facts, 
had  her  marriage  to  himself  declared  null.  This  being 
published,  came  to  the  knowledge  of  Simonet,  and  he 
obtained  a  divorce  for  her  disloyal  proceedings.  Adapt¬ 
ing  the  pronoun,  the  old  wag’s  moral  would  read  : — 

“  When  doggie  saw  no  boane  (s)ke  found, 

(S)ke  yet  thanked  Heaven  (s)be  was  not  drowned.” 

§  1406.  New  Brunswick  Wright’s  Racine  Decree. 

An  instance  of  audacious  fabrication  of  divorce  evi¬ 
dence  was  disclosed  in  a  prosecution  in  New  Brunswick 
for  bigamy  in  1876. 3  Wright  married  in  Maine  in  1858, 
and  separated  from  his  wife  in  New  Brunswick  in  1875  ; 
she  returning  to  Maine  and  receiving  from  him  a  quar¬ 
terly  sum  until  1876,  when  he  remarried.  On  his  trial 
for  bigamy,  he  produced  a  divorce  decree  obtained  by 
him  at  Racine,  Wis.,  just  before  his  remarriage.  The 
Government  adduced  the  court  record.  The  complaint 
for  divorce  contained  a  sworn  statement  that  he  was 
a  resident  of  Racine,  and  that,  in  1873,  his  wife  there 
deserted  him.  Two  Chicago  women  deposed  that  they 
knew  the  parties  well  and  that  the  desertion  was  willful. 
It  appeared  that  W  right  had  never  resided  in  Wisconsin. 

1  Fenclall  v.  Goldsmid  (1881),  L.  R.,  2  Pr.  Div.  2. 

2  Simonet  v.  Simonet,  3  Ir.  L.  T.  517. 

3  Wright’s  Case,  14  Alb.  L.  J.  437. 
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The  New  Brunswick  judge  and  jury  failed  to  perceive 
any  validity  in  the  divorce,  or  any  duty  of  comity  credit. 

§  1407.  Indiana  Hood’s  Utah  Decree. 

An  Indiana  case,  in  1877, 1  disclosed  an  abrupt  coming 
to  grief  on  such  decree.  Hood  took  his  trip  to  Utah  and 
swore  he  wished  to  become  a  resident  thereof,  obtained 
a  decree  of  divorce  from  the  lady  he  had  married  in  Clark 
County,  returned,  married  a  Kentucky  lady,  snapped  his 
fingers  at  public  sentiment,  it  being  well  known  his  wife 
No.  1  was  living,  and  he  was  cohabiting  with  wife  No.  2. 
He  was  arrested,  found  guilty  of  open  and  notorious 
fornication,  fined  $100,  and  sentenced  to  six  months’  im¬ 
prisonment.  He  appealed,  but  the  Supreme  Court  said  : 
Amen  !  Chief  Justice  Perkins  quoting  copiously  .from 
the  opinion  of  Judge  G.  H.  Ford  of  New  Jersey2  on  the 
relative  heinousness  of  mere  fornication  with  a  single 
woman  and  of  adultery  with  somebody’s  wife,  wherein 
were  cited  Levit.  xx.  10  ;  Deut.  xxii.  22-28. 

A  Utah  divorce  of  non-residents  failed  of  recognition 
in  Minnesota  in  1878. 3 

§  1408.  Fabricated  Decrees— A  “  Journalistic  Feat.” 

According  to  a  four-column  account  in  the  New  York 
World  in  1879,  one  of  its  reporters,  who  was  a  bachelor, 
got  a  New  York  “  divorce  lawyer  ”  (not  an  attorney)  to 
procure  him  a  divorce  from  a  supposed  wife  in  Canada, 
for  “  incompatible  temper.”  The  decree  was  attested  by 
the  clerk  of  the  Circuit  Court  of  Walworth  County, 
Wisconsin. 

In  Utah  at  one  time,  the  law  allowed  a  Probate  Court 
to  grant  a  divorce  “  when  it  is  made  to  appear  that  the 
parties  cannot  live  in  peace  and  union  together,  and  that 
their  welfare  requires  separation.”  For  a  foothold,  one 
had  only  to  swear  that  he  (or  she,  as  the  applicant  might 
be)  was  a  resident  of  that  territory,  or  wished  to  become 
one,  and  that  the  spouse  was  a  non-resident,  and  get  a 

1  Hood  v.  State,  56  Ind.  263. 

2  In  State  v.  Lash,  1  Harr.  (N.  J.)  380. 

3  State  v.  Armington,  25  Minn.  29. 
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copy  of  the  summons  published  four  times  in  a  news¬ 
paper  therein,  and  mail  a  copy  to  the  defendant’s  last 
address.  Many  Eastern  husbands,  falsely  swearing  that 
they  wished  to  become  residents,  found  their  fictitious 
decrees  of  no  avail  as  a  ruse  to  escape  supporting  their 
wives. 

§  1409.  Goodrich’s  Express  Escrow. 

An  Illinois  case  in  1875  1  was  an  information  to  show 
cause  why  Goodrich’s  name  should  not  be  stricken  from 
the  roll  of  attorneys.  He  did  not  deny  having  inserted 
in  the  New  York  Herald  and  other  papers  advertisements 
like  the  following:  “Divorces  legally  obtained  without 
publicity,  and  at  small  expense.  Fee  after  decree.  Ten 
years  practice  in  the  courts  of  Chicago.  Address  P.  0. 
Box  1037,  Chicago,  Ill.”  He  also  issued  a  circular  pro¬ 
posing  to  get  divorces  for  “  incompatibility,”  for  a  fee  of 
$125.  It  concluded  :  “If  you  wish  me  to  proceed,  please 
deposit  the  money  in  bank  or  with  express  agent,  and 
have  them  sign  the  enclosed  receipt  and  return  to  me.” 
The  receipt  read  as  follows  :  “  Received  of  ...  ,  $125,  in 
escrow,  to  be  paid  to  A.  Goodrich  upon  his  presenting  to 
me  a  certified  copy  of  a  decree  of  divorce,  under  the  seal 
of  a  court  of  record,  in  the  case  of  .  .  .  versus  .  .  In 
case  decree  of  divorce  is  not  obtained  within  three  months 
from  this  date,  said  sum  of  money  to  be  refunded  to  .  .  .” 
The  leceipt  had  as  its  emblem  a  picture  of  Justice  with 
scales  and  sword.  Goodrich  answered  that  he  obtained 
divorces  in  Utah  for  incompatibility,  but  he  exhibited  no 
authority  to  practice  there.  Judge  Breese  delivered  a 
scathing  opinion  lauding  “our  noble  profession,”  and 
declared  him  disbarred. 

§  1410.  Attest  Sheet  Leavening. 

It  is  newspaper  truth  that  another  divorce-advertising 
lawyer  had  a  subterfuge  as  follows  :  He  would  copy  from 
some  court  record  a  decree  suited  to  his  case,  and  get 
from  the  clerk  an  exemplified  copy.  He  would  then 
1  People  v.  Goodrich,  79  III.  148. 
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detach  and  destroy  all  the  sheets  except  the  last  one, 
containing  the  signature  and  attesting  certificate  ;  sub¬ 
stituting  for  the  genuine  discarded  portion  a  draft  with 
names  of  parties  to  fit  his  case,  adjusting  the  last  words 
therein  to  continuation  at  the  top  of  the  genuine  last 
page.  Like  most  rogues  he  grew  bold  with  success, 
frequented  one  clerk’s  office  suspiciously  often,  was 
detected  and  expelled  from  the  bar. 

The  writer  was  once  inquired  of  by  a  Boston  lady  as 
to  the  validity  of  a  decree  of  divorce  from  her  deserting 
husband.  It  bore  the  seal,  etc.,  of  a  court  in  Pittsburg, 
Pa.,  and  had  been  obtained  for  her  by  an  advertising 
lawyer  of  New  York  City  without  her  visiting  Pittsburg 
or  sending  any  testimony.  Indeed,  until  she  received  it 
she  supposed  it  would  be  of  a  New  York  court.  Possibly 
there  was  a  pal  at  Pittsburg  that  supplied  dummy  wit¬ 
nesses.  She  had  intended  nothing  illegal,  —  “law  was 
always  so  queer  and  incomprehensible,  and  my  marriage 
had  been  celebrated  with  so  much  hope  and  eclat ,  that  I 
dreaded  publicity  of  its  failure.” 

In  Brooklyn  in  1884,  one  method  of  getting  a  decree 
of  divorce  “without  publicity”  was  to  forge  the  signa¬ 
ture  and  seal.1 

(17)  §  1411.  Alimony— Pressing  “  cannot  ”  into  “ can.” 

On  a  Georgia  petition  in  1879, 2  for  an  attachment  to 
compel  a  husband  to  pay  certain  arrears  of  alimony,  he 
pleaded  that  he  was  working  on  his  father’s  farm  for 
only  enough  to  board  and  clothe  himself  and  two  minor 
children.  Judge  Bleckley  said:  “Pressure  is  a  great 
concentrator  and  developer  of  force.  Under  the  stress 
of  an  attachment,  even  the  vision  of  the  respondent  him¬ 
self  may  be  cleared  and  brightened,  so  that  he  will 
discern  ways  and  means  which  were  once  hidden  from 
him,  or  seen  obscurely.  It  is  a  great  help  to  do  a  thing 
to  feel  that  it  must  be  done,  and  there  is  no  evading  it,” 


1  29  Alb.  L.  J.  122. 


2  Lester  v.  Lester.  03  Gn.  330. 
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§  1412.  Brigham  Young  and  Ann  Eliza. 

A  noted  case  upon  the  issue  of  alimony  pendente  lite 
was  decided  in  Utah  in  1875. 1  Chief  Justice  Lowe 
refused  an  attachment  to  compel  payment  of  $500  per 
month,  that  had  been  awarded  by  ex-Chief  Justice 
M’Kean  ;  a  valid  marriage  must  be  first  admitted  or 
proved.  In  1877, 2  it  was  decreed  that  the  marriage  was 
de  facto  but  not  de  jure,  having  been  induced  by  undue 
influence  and  coercion  ;  that  Ann  Eliza  was  entitled  to  a 
divorce  but  to  no  alimony.  She  was,  however,  declared 
entitled  to  compensation  for  her  services  as  a  menial 
servant  in  the  defendant’s  harem.  What  amount  ? 
Zero,  plus-and-minus  ;  for  under  the  decree  once  ren¬ 
dered  for  alimony  pendente  lite,  he  had  paid  her  more 
than  the  value  of  those  services. 


§  1413.  Alimony  Ends  on  his  Death— Her  Marriage— He  may 
get  Decree  but  must  Pay. 

A  husband’s  duty  to  pay  alimony  terminates  on  his 
death.3  Subsequent  marriage  of  the  wife  is  a  ground 
for  suspending  her  alimony.4 

When  the  husband  obtains  the  divorce,  does  the  wife 
ever  get  alimony  1  In  a  Kentucky  case  in  1893, 5  it  ap¬ 
peared  that  Hoover,  when  over  forty,  married  Mary, 
eighteen  years  old.  They  lived  together  five  years  hap¬ 
pily,  and  in  1889  he  consented  to  her  visiting  her  brother 
in  Cincinnati.  On  her  return,  he  brought  against  her 
a  charge  of  incontinency,  based  on  negro  gossip.  She 
u  ent  away  to  her  father’s  house,  and  he  obtained  a 
divoice  for  desertion.  Held,  that  his  false  charge  en¬ 
titled  her  to  alimony.6 


§  1414.  Wisconsin’s  Tragic  Trial— Mrs.  Williams’. 

A  Wisconsin  case  in  1870 7  was  remarkable  for  the 


1  Ann  Eliza  Young  v.  Brigham  Young,  11  Alb.  L.  J.  310. 

2  15  Alb.  L.  J.  342.  8  Field  v.  Field  (1885),  15  Abb.  N.  Cas.  434. 

4  Stillman  v.  Stillman  (1881),  99  Ill.  196. 

5  Hoover  v.  Hoover,  21  S.  W.  Rep.  234. 

G  Compare  Lacey  v.  Lacey  (1893).  95  Kv.  110. 

7  Williams  v.  Williams,  29  Wis.  17  ;  and  Anglo-Am.  Times,  1871. 
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sad  concomitants  of  the  trial.  The  wife  had  no  difficulty 
in  getting  the  divorce  for  cruelty.  But  on  the  question 
of  the  custody  of  the  three  children  there  was  a  most 
acrimonious  fight.  When  the  custody  trial  had  pro¬ 
gressed  twenty  days,  it  was  interrupted  by  the  death  of 
the  youngest  child,  her  favorite  boy,  seven  years  old, 
from  wandering  and  exposure.  Upon  the  tidings,  she 
fainted  and  was  carried  out  of  the  court-room  uncon¬ 
scious.  In  four  days  the  trial  was  resumed,  and  ten  days 
thereafter  the  court  awarded  her  the  custody  of  the  two 
other  children.  She  was  on  the  witness-stand  six  days. 
Her  attorneys’  speeches  aggregated  twelve  hours,  and 
the  brute’s  attorneys’  eleven.  From  the  alimony  allow¬ 
ance  lie  took  an  appeal.  The  Supreme  Court,  finding 
that  he  was  worth  about  $10,000,  allowed  her  $400- for 
herself,  and  $500  for  the  son  fourteen  and  daughter 
seventeen  years  old. 

(18)  §1415.  Bigamy— New  York’s  Enoch  Arden,  William¬ 
son. 

Enoch  Arden’s  wife  is  not  the  only  consort  who  has 
had  to  deal  with  the  question  :  “  Is  a  person  who  in  good 
faith  but  erroneously  believes  the  consort  to  be  dead, 
and  after  a  reasonable  time  marries  again,  guilty  of 
adultery?”  In  a  New  York  case  in  1815, 1  it  appeared 
that  in  1780,  Williamson,  a  mariner,  married  Jane 
Lowndes  in  New  York,  and  in  1784,  when  she  had  borne 
him  two  children,  sailed  for  Jamaica,  and  owing  to 
various  accidents  did  not  return  until  1792.  In  1791, 
Jane  married  Philip  Parisien,  by  whom,  at  the  date  of 
Williamson’s  hill  for  divorce,  1813,  she  had  six  children. 
His  visit  in  1792  was  brief,  and  he  returned  to  Jamaica, 
apparently  acquiescing,  and  remained  away  until  1813  ; 
having  there  a  business  house,  plantations  and  slaves. 
Chancellor  Kent  held  that  the  remarriage  was  adulter¬ 
ous  and  void.  Brit  owing  to  the  plaintiff’s  want  of 
domicil,  the  bill  was  dismissed  ;  the  Chancellor  remark¬ 
ing  :  “  The  case  on  his  part  presents  a  cruel  aspect,  and 
1  Williamson  v.  Parisien,  1  Johns.  Ch.  389. 
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I  feel  no  reluctance  in  being  obliged  to  dismiss  the  bill.” 
The  New  York  legislature,  confronted  with  the  question 
whether  the  public  good  could  be  promoted  by  bastardiz¬ 
ing  innocent  children,  enacted  that  a  marriage  in  good 
faith  after  five  years  of  absence  is  not  void. 

§  1416.  California’s  Arden,  Oades. 

In  a  California  case  in  1873, 1  it  appeared  that  in  1871, 
Oades,  a  young  Englishman  of  good  education,  went  to 
San  Bernardino,  bought  a  farm,  and  soon  afterwards 
married  a  beautiful  young  widow.  In  1873,  another 
woman  with  three  children  appeared  and  joined  his 
household.  Against  her  and  him  “The  (virtuous) 
People  ”  made  complaint  for  open  and  notorious  cohab¬ 
itation  and  adultery.  He  proved  that  some  twenty  years 
before,  he  had  married  her  in  England  ;  that  eight  years 
ago  while  they  were  living  in  New  Zealand  and  he  was 
temporarily  absent  from  home,  the  Maoris  made  an  incur¬ 
sion,  and  he  found  his  house  burnt  and  his  family  gone. 
He  also  found  some  bones  in  the  ruins,  and  from  such 
information  as  he  could  gain  in  the  ensuing  two  years, 
he  believed  his  wife  and  children  to  be  dead.  They  were 
acquitted. 

Then  “  The  People  ”  made  complaint  against  him  and 
wife  No.  2.  He  pleaded  the  California  law  (similar  to 
that  of  New  York  as  amended)  and  they  wrnre  acquitted. 
Then  “  The  People  ”  had  him  indicted  for  bigamy.  He 
was  again  acquitted.  Then  “The  People”  tried  to  get 
the  second  marriage  annulled.  But  such  proceeding 
could  only  be  brought  by  one  of  the  parties  directly 
interested.  “The  People  ”  combined  to  raise  funds  to 
bribe  the  wives  to  proceed.  The  emissary  offered  each 
successively  $5,000,  but  each  declined.  Then  “  The 
People  ”  sent  a  priest  to  Oades,  who  listened  courteously 
and  replied:  “Your  Reverence,  theoretically  I  am  a 
monogamist.  But  I  don’t  pretend  to  be  wiser  or  more 
virtuous  than  the  law,  and  as  the  law  allows  me  two 
wives,  my  conscience  does  not  disturb  me.”  “The 
1  People  v.  Oades,  9  Alb.  L.  J.  5, 264. 
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People  ”  then  called  a  mass  meeting  to  get  a  special  act 
of  tlie  legislature  to  dissolve  the  second  marriage. 
Oades  calmly  told  “The  People ’’this  would  be  impos¬ 
sible.  ’Cause  why  ?  Of  the  California  Constitution. 
Somebody  then  suggested  that  he  be  lynched.  This 
suggestion  he  did  not  stop  to  answer  ;  in  that  sort  of 
California  law  he  had  no  desire  to  be  posted.1 

§  1417.  Mormon’s  “Religious  Duty”  and  Uncle  Sam’s 
Worldly  One. 

In  the  “  Mormon  Case,”  in  1878, 2  it  was  held  to  be  no 
justification  for  an  alleged  second  marriage  while  the 
first  wife  was  still  living  and  undivorced,  that  the  ac¬ 
cused  believed  it  to  be  his  religious  duty.  Chief  Justice 
Waite’s  masterly  review  of  our  governmental  policy  as 
to  civil  interference  in  matters  of  individual  religious 
belief  is  most  valuable  and  square -facing.  “If  a  wife 
religiously  believed  it  was  her  religious  duty  to  burn 
herself  on  the  funeral  pile  of  her  dead  husband,  would  it 
be  beyond  the  power  of  the  civil  government  to  prevent 
her  carrying  her  belief  into  practice  ?  ” 

(19)  §1418.  Restraint  of  Marriage. 

Our  limitations  leave  little  space  for  many  miscella¬ 
neous  matters  pertaining  to  judicial  dealings  with  the 
marital  relation.  As  to  conditions  in  a  conveyance  or 
bequest  in  restraint  of  marriage,  Judge  Lewis  of  Penn¬ 
sylvania  once  remarked  very  floridly  if  not  forcibly  : 
“  The  principle  of  reproduction  stands  next  in  impor¬ 
tance  to  its  older-born  correlative,  self-preservation,  and 
is  equally  a  fundamental  law  of  existence.  .  .  .  The  prin¬ 
ciples  of  morality,  the  policy  of  the  nation,  the  doctrines 
of  the  common  law,  the  law  of  nature  and  the  law  of 
God,  all  unite  in  condemning  as  void  the  conditions  at¬ 
tempted  to  be  imposed  upon  his  widow.”  Testamentary 
restrictions  of  that  kind  will  be  considered  further  on.3 

1  See  Sir  Wm.  Maule’s  witty  address  on  sentencing  a  “bigamist” 
to  one  day’s  imprisonment,  3  Gr.  Bag,  354. 

2  Reynolds  v.  U.  S.,  98  U.  S.  145.  3  See  §  1754  et  seq. 
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(2©>  §  1419.  Local  Eccentric  Ideas — Sunday. 

The  newspapers  often  refer  to  cases  as  existing, 
which  it  would  be  difficult  for  them  to  authenticate  by 
citation.  In  1871,  “American  Society”  stated  that  an 
eminent  lawyer  had  said  that  all  marriages  celebrated  on 
Sunday  were  void,  and  that  the  children  of  a  deceased 
millionaire  were  therefore  going  to  contest  their  father’s 
will  that  gave  his  estate  to  his  children  by  a  second  wife 
to  whom  he  was  married  on  Sunday.  Thereupon  a  law 
journal 1  smiled,  and  said  he  might  have  given  his  estate 
to  Tom,  Dick  and  Harry,  who  are  not  his  children  at  all, 
even  by  a  Sunday  marriage,  and  they  would  take  it  in 
spite  of  a  week-day  marriage.  Civil  contracts  made  for 
a  lawful  purpose,  and  not  against  the  public  peace,  are 
enforceable  though  made  on  Sunday.2 

§  1420.  Finding  Federal  Father-in-law  no  French  Father-in- 
law. 

A  warning  to  the  would-be  victims  of  European  hun¬ 
ters  of  American  wives  is  afforded  in  a  case  in  a  New 
York  Federal  court  in  1873. 3  Baron  Brimont  married 
the  daughter  of  wealthy  New  Yorkers  residing  in  Paris. 
She  died  leaving  an  infant.  Under  the  French  law  re¬ 
quiring  fathers-in-law  and  mothers-in-law  to  provide  for 
their  needy  sons-in-law,  he  obtained  a  decree  compelling 
his  father-in-law  to  pay  him  an  annuity.  To  escape  it, 
the  latter  returned  home  to  New  York.  The  baron  pur¬ 
sued  him,  and,  in  the  Federal  court,  brought  suit  on  the 
decree.  Judge  Woodruff  decided  in  favor  of  the  defend¬ 
ant,  saying,  ‘  ‘  The  decree  proceeds  upon  the  declaration 
of  an  obligation  not  in  conformity  with  our  laws,  and  not 
known  to  the  common  law.” 

§  1421,  Assassinating  Wife’s  Paramour— Sickles-Key. 

For  obvious  reasons,  we  may  pass  over  an  interesting 
class  of  cases  like  the  Cole-Hiscock,4  the  Sickles-Key,  etc. 
involving  the  right  of  the  victim,  or  of  her  husband, 

1  4  Alb.  L.  J.  43. 

3  Brimont’s  Case,  7  Alb.  L.  J.  133. 


2  See  post,  %  1136  et  seq. 
4  7  Abb.  Pr.  N.  S.  321. 
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brother  or  parent  to  slay  her  seducer.  On  D.  E. 
Sickles’  (since  Gen.)  indictment  in  1859  for  murder  of  P. 
B.  Key  (his  wife's  paramour),  lie  was  defended  by  Edwin 
M.  Stanton  (since  Sec.  War),  and  acquitted.1  The  Mc- 
Earland-Richardson  case — a  tragedy  occurring  in  the 
New  York  Tribune  office  in  18(39 — practically  decided 
that  a  husband  might  slay  an  unmarried  man  who  aided 
his  wife  to  go  to  Indiana  and  procure  a  divorce,  although 
the  direct  ground  was,  as  usual,  temporary  insanity. 
A  writer  in  a  law  journal,2  commenting  on  this  case, 
remarked  that  there  ought  to  be  a  Seventeenth  Amend¬ 
ment  to  the  U.  S.  Constitution,  to  the  effect  that,  if  a 
woman  should  shoot  her  husband’s  paramour,  she  be 
exempt  from  punishment, — that  Justice  be  blind  to  sex 
as  well  as  to  color. 

§  1422.  Woman  Suffrage  in  the  Marital  Relation. 

The  question  of  woman  suffrage  is  here  passed  over 
as  having  nothing  to  do  with  the  marital  relation. 
Besides,  “who  shall  decide  when  doctors  disagree  ?”3 

1  For  the  full  text  of  his  argument,  see  Great  Speeches  by  Great 
Lawyers,  325. 

2  1  Alb.  L.  J.  326. 

3  See  diverse  opinions  of  the  justices  of  the  Massachusetts  Supreme 
Court,  rendered  in  1894,  160  Mass.  586.  And  see  ante,  §  455. 
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§  1423.  Subject  Outlined— Carlisle  Table. 

Perhaps  the  general  topics  of  this  chapter  may  most 
conveniently  be  arranged  :  (1)  Progress  of  opinions  con¬ 
cerning  Providence.  (2)  Insurable  interest.  (3)  Inter¬ 
pretation  of  life  policies;  “suicide;”  insanity;  intem¬ 
perance.  (I)  Accident  policies.  (5)  Forfeiture.  (6)  Re¬ 
covering  over.  (7)  Fire  insurance  ;  agent ;  warranty  ; 
waiver.  (8)  Construction  of  fire  and  marine  policies. 
(9)  State  restraint  upon  foreign  insurance  companies. 

Sheppard  Homans  tells  us  1  that  the  doctrine  of  prob¬ 
abilities  on  which  insurance  economy  rests  originated 
in  a  game  of  cards.  About  the  year  1650,  the  Chevalier 
de  Mere,  a  Flemish  nobleman,  desiring  to  determine 
the  equitable  division  of  the  winnings  when  a  game  of 
chance  is  interrupted,  sought  the  aid  of  the  Abbe  Blaise 
Pascal,  a  Jesuit  priest,  an  eminent  mathematician,  and 
the  author  of  “  Night  Thoughts.”  Pascal  enunciated  a 
theory,  and  illustrated  it  by  the  throwing  of  dice.  When 
a  single  die  is  thrown,  the  chance  of  turning  up  an  ace 
is  one  out  of  the  six  faces.  But  if  a  large  number  of 
throws  be  made,  each  face  will  be  found  to  turn  up  an 
equal  number  of  times.  Thence  lie  deduced  the  proposi¬ 
tion  that  results  which  have  happened  in  a  given  number 
of  observed  cases  will  again  happen  under  similar  cir¬ 
cumstances,  provided  the  numbers  be  sufficient  for  the 
proper  working  of  the  law  of  average.  Thus  the  dura¬ 
tion  of  the  life  of  a  single  individual  is  one  of  the  greatest 
uncertainties,  but  the  rate  of  mortality  of  a  large  number 

1  N.  Am.  Rev.  March,  1893,  p.  313. 
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of  individuals  may  be  predicted  with  great  accuracy  by 
comparison  with  the  observed  results  among  a  sufficiently 
large  number  of  persons  of  similar  ages,  occupations 
and  climatic  influences. 

Observations  continued  for  many  years  as  to  the  city 
of  Carlisle,  Eng.,  have  become  an  authority  in  life  in¬ 
surance  calculations  in  America  and  England.  Accord¬ 
ing  to  the  Carlisle  Table  of  Mortality,  of  10,000  children 
born,  3,540  die  in  10  years  ;  3,910  in  20  years;  4,358  in 
30  years  ;  4,915  in  40  years  ;  5,603  in  50  years  ;  6,354  in  60 
years;  7,599  in  70  years  ;  9,047  in  80  years  ;  9,848  in  90 
years  ;  9,991  in  100  years  ;  and  9,999  in  104  years  ;  leav¬ 
ing  one  living  at  the  age  of  104. 

( | )  g  1424.  Change  of  Public  Opinion— “  Providence.”  - 

Dr.  Phebbare  gravely  argued  against  policies  of  in¬ 
surance,  that  they  lessen  “dependence  in  the  mind  of 
man  on  the  Supreme  Being.”  It  is  interesting  to  note 
the  change  of  public  sentiment.  Moncure  Conway  has 
remarked  :  1  “  No  one  prays  that  the  sun  may  stand  still 
and  lengthen  his  days,  or  that  his  water  tank  may  yield 
pure  wine,  or  a  fish  just  purchased  hold  a  coin  large 
enough  to  pay  his  tax,  or  for  restoration  of  the  dead. 
But  the  movements  of  the  clouds  seem  so  irregular  that 
an  arbitrary  power  is  associated  with  them,  and  some 
persons  yet  pray  for  rain  or  sunshine.  But  there  are 
fewer  and  fewer,  as  meteorology  becomes  more  and 
more  developed  as  a  science.” 

Bo  insurance  of  even  live-stock  and  crops  is  now-a-days 
not  unusual,  and  no  pulpiteer  counts  it  blasphemy.  We 
would  smile  to  hear  now  a  repetition  of  a  Sunday  sup¬ 
plication  that  was  fired  off  in  one  of  the  Orkneys  nearly 
a  century  ago.  The  summer  there  is  too  short  for  crops 
other  than  oats  and  barley.  A  dominie  who  had  grown 
into  a  rather  peremptory  style  of  speaking  among  the 
rough  fishermen  youth  with  whom  he  had  to  deal,  had 
been  asked  to  pray  for  good  harvest  weather.  He  com¬ 
plied  thus  :  “  Now,  Lord,  send  us  braw  weather  and  a  bit 

1  Idols  and  Ideals,  p.  65. 
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sough  of  breeze  that  will  dry  the  straw  and  will  nae 
harm  the  heads  ;  but  if  ye  blaw  us  a  fearin’,  rivin’, 
blusterin’  gale  like  what  we’ve  been  haein’,  ye’ll  play  the 
vera  mischief  wi’  the  aits,  and  fairly  spoil  a’  !  ” 1 

(2)  §  1425.  Insurable  Interest— Creditor,  etc.— Tontine. 

Ordinarily,  the  policy  or  certificate  is  in  form  too 
explicit  to  admit  of  cavil  as  to  who  is  the  rightful  bene¬ 
ficiary, —  whether  some  mortgagee,  widow,  child  or  heir, 
— and  as  to  the  insurable  interest. 

In  marine  insurance,  as  to  insurable  interest  in  ship, 
freight,  profits  or  commissions,  whether  of  captors, 
lender  on  bottomry  and  respondentia,  mortgagee,  etc., 
like  principles  apply.2 

In  general,  in  order  to  have  an  insurable  interest  in 
the  life  of  another,  one  must  he  a  creditor  or  surety,  or 
be  so  related  by  ties  of  blood  or  marriage  as  to  have 
reasonable  anticipation  of  advantage  from  his  life.  A 
partner  may  have  such  interest  in  the  life  of  his  co¬ 
partner.3 

The  Tontine  system  was  invented  by  Lorenzo  Tonti, 
a  Neapolitan,  and  was  utilized  by  Louis  XIV.  and  Car¬ 
dinal  Mazarin.  Its  essence  consists  in  reserving  for 
the  last  survivor  among  several  investors  the  profits 
realized  from  their  common  investment.  As  to  the 
details  of  its  application,  the  rights  of  the  insured,  etc., 
the  decisions  have  not  always  been  perfectly  uniform.4 

8  1426.  Consanguinity— Betrothed  One— Wagering  Policies. 

As  to  wagering  policies,  see  Chief  Justice  Shaw’s  re¬ 
marks  in  a  Massachusetts  case  in  1856, 5  wherein  it  was 
held  that  a  father  has  an  insurable  interest  in  the  life 

1  For  other  amusing  instances  of  that  “frame  of  mind,”  see  the 
writer’s  Life  of  Lives,  p.  208. 

2  See  Theoph.  Parsons  on  Marine  Ins.  Vol.  1,  Chap.  V.,  p.  164 
et  seq.  As  to  insurable  interest  in  a  life,  see  G.  C.  H.  Corliss’s  Collation 
32  Alb.  L.  J.  385,  403. 

8  Conn.  L.  Ins.  Co.  v.  Luchs  (1883),  108  D.  S.  498 ;  Bevin  v.  Conn 
Mut.  L.  Ins.  Co.  (1854),  23  Conn.  244. 

4  See  Collation,  26  Am.  &  Eng.  Encyc.  of  Law  (1894),  52  et  seq. 

6  Loomis  v.  Eagle  L.  H.  Ins.  Co.,  6  Gray,  396. 
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of  his  minor  son.  Tins  was  approved  in  a  case  in  1860 
as  to  a  brother-in-law’s  insurable  interest.1  In  an  Illinois 
case  in  1875, 2  it  was  held  that  the  filial  relation  gives  no 
insurable  interest  in  the  father’s  life  unless  the  son  has  a 
reasonable  expectation  of  some  pecuniary  advantage  from 
its  continuance.  Otherwise  held  in  Pennsylvania  in 
1876. 3  In  a  Missouri  case  in  1877, 4  a  nephew  was  held 
to  have  no  insurable  interest  by  mere  relationship  in  the 
life  of  his  uncle.  But  a  sister  may  have  an  insurable 
interest  in  the  life  of  her  brother.5 

In  a  Queen's  Bench  case  in  1S77,6  the  fact  that  the 
deceased  was  one’s  betrothed,  was  held  to  give  the  holder 
of  a  life  policy  an  insurable  interest. 

It  seems  that  in  Ireland  wagering  policies  are  not 
illegal.7 

§  1427.  Survivorship— “  Widow ’’—Dower — “Plain.” 

In  a  Federal  court  case  from  Ohio  in  1876, 8  it  ap¬ 
peared  that  Sclitefer  and  his  wife  Francizisca,  in  1868, 
obtained  a  policy  on  their  joint  lives,  payable  to  the  sur¬ 
vivor  on  the  death  of  either.  In  1870,  they  were  di¬ 
vorced,  and  alimony  was  decreed  and  paid  to  her.  Both 
afterwards  married,  she  continuing  to  pay  the  premiums. 
He  died  in  1871.  No  express  condition  was  forfeited. 
Held,  that  she  was  entitled  to  recover  on  the  policy  ;  her 
interest  in  his  life  had  not  so  ceased  as  to  render  it  a 
wagering  contract. 

A.,  a  member  of  a  mutual  benefit  association,  married 
New  York  B.,  who  was  unaware  that  A.  had  a  wife,  C., 
living  in  Hamburg.  Held,  that  on  the  death  of  A.  and 
B.,  as  against  B.’s  children,  C.  was  A.’s  “  widow  ”  within 
the  benefit  certificate.9 

1  Forbes  v.  Am.  Mut.  L.  Ins.  Co.,  15  Gray,  249. 

2  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80  Ill.  35. 

3  Reserve  Mut.  L.  Ins.  Co.  v.  Kane,  81  Pa.  154. 

4  Singleton  v.  St.  Louis  Mut.  L.  Ins.  Co.,  G6  Mo.  63. 

5  iEtna  L.  Ins.  Co.  v.  France,  94  U.  S.  561. 

6  Anon.,  9  Alb.  L.  J.  413. 

7  Keith  v.  Protection  Marine  Ins.  Co.  of  Paris,  Ir.  10  Ex.  51. 

8  Conn.  Mut  Ins.  Co.  v.  Schaefer,  94  U.  S.  457. 

9  Polar  Star  M.  B.  Ass.  v.  Boniface  (N.  Y.  Supreme  G.  T.  1885),  31 

Alb.  L.  J.  151. 
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In  a  Tennessee  case,1  it  was  held  that  after  a  building 
had  been  insured  for  the  benefit  of  a  man  and  his  “  ex¬ 
ecutors  and  administrators,”  and  after  being  assigned  to 
his  widow  as  dower  was  burned,  the  proceeds  of  the 
policy  belonged  to  her  to  the  extent  of  the  dower  inter¬ 
est. 

In  an  Oregon  Federal  court  case  in  1882, 2  it  appeared 
that  on  August  20th,  1818,  the  defendant  company  ac¬ 
cepted  of  Oliver  Hebert,  husband  of  plaintiff  Sarah, 
$19.20  premium,  and  promised  to  issue  a  “  plain  life  in¬ 
surance  policy  ”  for  $15,000,  payable  to  her,  according  to 
the  form  in  use  by  the  company.  He  died  within  a  fort¬ 
night.  A  court  of  equity  having  taken  jurisdiction  to 
compel  delivery  of  the  policy,  retained  the  case  and  en¬ 
forced  payment  thereof  ;  the  contract  being  held  to  be 
sufficiently  certain. 

§  1428.  Beneficiaries — College — Church. 

In  a  North  Carolina  case  in  1893, 3  it  appeared  that 
Mr.  Sheppe,  a  Methodist,  took  out  a  life  policy  for  the 
benefit  of  Trinity  College,  Durham.  The  Supreme 
Court  held  that  a  policy  on  the  life  of  a  member  of  a  re¬ 
ligious  organization,  for  the  benefit  of  an  institution  de¬ 
riving  its  support  mainly  from  members  of  such  organi¬ 
zation,  is  void.  Perhaps  the  law  does  not  favor  any 
tempting  of  clergymen  to  scare  a  man  to  death  by 
preaching  hell.  But  it  seems  that  in  some  States,  a 
policy  may  be  assigned  to  a  church,  the  insured  paying 
the  premiums.4 

(3)  §  1429.  Construction  of  Life  Policies — “Suicide.” 

Many  life  insurance  cases  have  turned  upon  the  con¬ 
struction  of  the  condition  in  the  policy  as  to  <c  suicide.” 
The  metaphysical  niceties  of  the  Hales’  case  (suggesting 
to  Shakespeare  the  grave-digger’s  “crowner’s  quest 

1  Hudnall  v.  Burkle,  IB  Alb.  L.  J.  109  ;  King’s  Tenn.  Dig.  1311. 

2  Hebert  v.  Mut.  L.  Ins.  Co.,  8  Sawyer,  198  :  12  Fed.  Rep.  807. 

3  Trinity  College  v.  Traders'  Ins.  Co.  of  Hartford,  113  N.  Car.  244. 

4  E.  g.,  in  Massachusetts,  New  York,  Pennsylvania  and  Wisconsin. 
See  May,  Ins.  398. 
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law  ”)  have  already  been  noticed.1  It  seems  to  be  settled 
that  the  word  in  such  stipulation  means  the  deliberate 
determination  of  one's  existence  while  possessing  and 
enjoying  his  mental  faculties.  So  held,  in  a  New  York 
case  in  1843, 2  where  the  insured  had,  in  1830,  drowned 
himself  in  the  Hudson,  in  a  fit  of  insanity.3 

The  courts  disfavor  exhumation ;  and  this,  even 
though  a  life  policy  stipulates  for  permission  to  “ex¬ 
amine  the  person  or  body  in  respect  to  any  alleged  in¬ 
jury,”  etc.4 

§  1430.  “  Die  by  his  own  Hand.” 

In  an  English  case  in  1846, 5  it  was  held  that  self- 
destruction  by  an  insane  person  was  not  “voluntary” 
suicide.  But  the  Exchequer  Court6  ordered  a  new  trial. 
In  a  case  in  1S47,7  a  policy  voidable  if  the  insured  ‘  ‘  should 
die  by  his  own  hand.”  He  threw  himself  into  the 
Thames.  A  marriage  settlement  covenant  to  keep  the 
policy  on  foot  was  held  not  to  be  broken. 

In  a  Massachusetts  case  in  1869, 8  as  to  the  words  “die 
by  his  own  hand,”  Chief  Justice  Bigelow  said  that  the 
act — e.  g.,  cutting  one’s  throat — would  not  be  within  the 
policy, .  if  the  act  was  not  the  result  of  will  adapting 
means  to  end,  and  contemplating  the  physical  effect. 
So  also  in  a  case  in  1869, 9  the  policy  was  held  to  be  vio¬ 
lated  as  to  the  proviso  words  “  die  by  suicide”  ;  the  as¬ 
sured  having  deliberately  hung  himself  in  an  attic. 

In  a  Maine  case  in  1866, 10  it  was  held  that  the  words 
“  die  by  his  own  hand  ”  did  not  apply  to  suicide  from  in¬ 
sanity.  Chief  Justice  Appelton  called  attention  to  the 

1  §  879. 

2  Breasted  v.  Farmers’  L.  &  T.  Co.,  4  Hill  (N.  Y.),  73  ;  8  N.  Y.  299. 

8  Compare  Van  Zandt  v.  Mut.  Ben.  L.  Ins.  Co.,  55  N.  Y.  169. 

i  Wehle  v  U.  S.  M.  Acc.  Ass.  (1894),  12  N.  Y.  Jour.  1  ;  7  Gr.  Bag, 
202  ;  31  N.  Y.  Suppl.  865. 

5  Schwabe  v.  Clift,  2  Car.  &  Kir.  134. 

6  3  C.  B.— Man.,  Gr.  &  S.— 437. 

7  Dorm  ay  v.  Borrowdaile,  10  Beavan,  335. 

8  Dean  v.  Am.  Mut.  L.  Ins.  Co.,  4  Allen,  96. 

9  Cooper  v.  Mass.  Ins.  Co.,  102  Mass.  227. 

10  Estabrook  v.  Union  Mut.  L.  Ins.  Co.,  54  Me.  224. 
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fact  that  many  English  life  insurance  companies  word 
the  proviso  ‘ 4  shall  die  by  his  own  hand,  being  sane  or 
insane.  ” 


§  1431.  Insanity— Evidence. 

In  a  Kentucky  case  in  1869, 1  it  was  held  that  the 
opinion  of  unprofessional  witnesses,  whether  a  person 
under  a  given  state  of  facts,  if  sane,  would  take  his  own 
life,  is  not  competent  evidence.  In  a  case  in  1888, 2 
where  the  insured  was  found  dead  with  a  pistol  by  his 
side,  it  was  held  that  there  is  no  legal  presumption  that 
the  insured  did  not  kill  himself.  In  a  New  York  case 
in  1866, 3  a  coroner’s  jury  had  found  that  the  insured, 
Edler,  came  to  his  death  by  suicide  by  cyanide  of  po¬ 
tassium.  The  Court  of  Appeals  held  that  the  burden  of 
proof  was  upon  the  company  setting  up  suicide  as  a 
defense. 

In  a  Federal  court  case  from  Pennsylvania  in  1893, 4 
a  life  policy’s  exception  of  risk  :  “  Suicide. — The  self- 
destruction  of  the  insured,  in  any  form  except  upon 
proof  that  the  same  is  the  direct  result  of  disease  or  of 
accident  occurring  without  the  voluntary  act  of  the  in¬ 
sured,”  was  held  to  cover  the  case  of  his  death  as  the 
direct  result  of  taking  poison  when  his  mind  was  so  far 
deranged  as  to  be  unable  to  understand  the  moral  char¬ 
acter  of  his  act,  even  though  he  understood  its  physical 
consequences.5 

In  a  Pennsylvania  case  in  1873, 6  an  instruction  was 
held  proper  that  if  the  reason  of  the  assured  was  so  far 
overthrown  that  he  was  incapable  of  exercising  his  judg- 

1  St.  Louis  Mut.  L.  Ins.  Co.  v.  Graves,  6  Bush,  268. 

2  Mut.  Ben.  L.  Ins.  Co.  v.  Daviess’  Ex.,  87  Ky.  541. 

3  Goldschmidt  v.  Mut.  L.  Ins.  Co.  of  N.  Y.,  102  N.  Y.  486. 

4  Connecticut  Mut.  L.  Ins.  Co.  v.  Akens,  150  U.  S.  468. 

6  Compare  a  case  from  Kansas,  in  1872.  Mut.  L.  Ins.  Co.  of  N.  Y.  v. 
Terry,  15  Wall.  580.  See  a  Federal  court  suit  from  Illinois  on  policies 
conditioned  “sane  or  insane,”  etc.,  Bigelow  v.  Berkshire,  L.  Ins. 
Co.,  93  U,  S.  284.  Compare  Phillips  v.  La.  Eq.  Ins.  Co.,  26  La.  An. 
404. 

6  Am.  L.  Ins.  Co.  v.  Isett’s  Adm.,  74  Pa.  St.  176. 
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ment  in  regard  to  the  consequences  (of  shooting  himself) 
the  company  was  liable.1 

On  the  question  of  inherited  insanity,  proof  of  the 
hardening  of  the  father’s  brain  was  held  not  conclusive 
as  to  his  having  been  insane.2 

§  1432.  Intemperance— Disease— Sin. 

In  applications  for  life  insurance,  association  benefits, 
etc.,  “temperate”  imports  moderate,  not  total  abstin¬ 
ence  from  intoxicants.3  A  man  may  be  of  temperate 
habits,  though  having  the  delirium  tremens  from  an 
exceptional  over  indulgence.4  In  a  Pennsylvania  case  in 
1888, 5  it  was  held  that  when  a  habit  of  intemperance  is 
in  issue,  a  witness  may  be  asked  if  he  has  ever  seen  the 
insured  under  the  influence  of  liquor  or  uproarious,  etc. 

In  a  New  York  case  in  1877, 6  temporary  attacks  of 
congestion  were  held  not  to  constitute  “disease  of  the 
liver,”  within  an  application  warranty  for  life  insurance. 

In  an  Iowa  suit  in  1886, 7  upon  a  life  policy  forfeitable 
if  the  insured  “neglect  his  Easter  duties,”  one  of  which 
was  to  confess  all  his  sins  as  required  by  Canon  21  of  the 
council  held  at  Lateran  in  1215,  confirmed  by  Canon  8  of 
that  at  Trent  in  1545,  it  was  held  that  the  burden  was 
on  the  defendant  society  to  prove  its  averment  that  he 
had  sinned  and  failed  to  confess. 

(4)  §  1433.  Accident  Policies. 

“  Voluntary  exposure  ”  is  not  predicable  of  an  accident 
occurring  during  a  fit  of  somnambulism.8  One  may 

1  Compare  Conn.  L.  Mut.  Ins.  Co.  v.  Groom,  86  Pa.  299. 

2  Newton  v.  Mut.  Ben.  L.  Ins.  Co.  (1879),  76  N.  Y.  426. 

8  Meacham  v.  N.  Y.  State  Mut.  Ben.  Ass.  (1890),  120  N.  X .  237  ; 
Grand  Lodge  of  United  Workmen  v.  Belcham  (1893),  145  Ill.  308. 
Compare  Odd  Fellows’  Mut.  L.  Ins.  Co.  v.  Rolikopp  (1880),  94  Pa.  59; 
Mullinix  v  People,  76  Ill.  211. 

4  Knickerbocker  L.  Ins.  Co.  v.  Foley  (1881),  105  U.  S.  350.  But  see 
Thomson  v.  Weems  (1884),  L.  R.,  9  Ap.  Cas.  671. 

s  United  Brethren  Mut.  Aid  Soc.  v.  O’Hara,  120  Pa.  St.  256. 

6  Cushman  v.  U.  S.  L.  Ins.  Co.,  70  N.  A.  72. 

7  Matt  v.  Roman  Cath.  Mut.  Protec.  Soc.,  70  Iowa,  455. 

8  Scheiderer  v.  Travelers’  Ins.  Co.  (1883),  58  Wis.  13. 
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recover  on  an  accidental  insurance  policy  for  injury  to 
his  tympanum  while  driving  for  sport.1 

In  a  New  York  case  in  1887, 2  it  was  held  that  an 
exception  of  death  by  “  poison  in  any  manner  or  form  ” 
did  not  include  death  from  a  malignant  pustule  com¬ 
municated  from  skins  of  animals.  An  accident  policy, 
indemnifying  for  “disability  by  reason  of  bodily  injuries 
through  externa],  violent  and  accidental  means,”  excepted 
bodily  injury  without  “external  and  visible  sign  upon 
the  body,”  or  “  death  or  disability  caused  by  .  .  .  inhal¬ 
ing  of  gas.  ”  The  insured  was  found  dead  in  a  hotel  room, 
from  breathing  atmosphere  where  the  gas  was  turned 
on.  Held,  that  his  intestate  was  entitled  to  recover.3 

In  a  Pennsylvania  case  in  1892, 4  it  was  held  that  one 
could  not  recover  as  for  loss  of  a  foot  where  by  reason  of 
injury  to  his  back  he  is  deprived  of  the  use  of  his  leg, 
except  when  wearing  a  plaster  jacket  or  other  artificial 
support  for  his  body. 

A  late  English  insurance  case  6  has  been  playfully 
nicknamed  “the  Polyphemus  Case.”  The  policy  agreed 
to  pay  £500  on  permanent  total  disablement,  and  £250 
on  permanent  partial  disablement,  and  specified  in  the 
latter  category  loss  of  sight  in  one  eye,  and  in  the 
former,  loss  of  sight  in  both  eyes.  The  agent  knew  that 
Bawden  had  before  the  date  of  the  policy  lost  the  sight 
of  one  eye.  On  loss  of  the  remaining  eye,  the  company 
refused  to  pay  more  than  £250.  But  the  court  held  the 
liability  to  be  £500.  There  was  a  similar  decision  in 
Pennsylvania  in  1891. 6 

■5)  §  1434.  Forfeitures— Payments  Intercepted  by  War- 
Marine  Policy. 

A  life  policy  was  not  forfeited  by  non-payment  of  the 
premium  owing  to  intervention  of  the  late  war.1 

1  Rodey  v.  Trav.  Ins.  Co.  (1886),  3  N.  Mex.  Ter.  316. 

3  Bacon  v.  U.  S.  Mut.  Accid.  Ass.,  44  Hun,  599. 

3  Paul  v.  Trav.  Ins.  Co.,  112  N.  Y.  472. 

4  Stevers  v-  People’s  Mut.  Acc.  Ins.  Ass.,  150  Pa.  132. 

°  Paw<len  v.  London,  E.  &  G.  Assurance  Co. ,  2  Q.  B.  D.  (1892)  534. 

6  Humphreys  v.  Nat.  Ben.  Assoc.,  139  Pa.  264. 

7  Mut.  Ben.  L.  Ins.  Co.  v.  ITillyard  (1874),  37  N.  J.  L.  444 ;  New 
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In  marine  insurance,  the  general  form  of  the  old 
English  policy  is  usually  retained.1 

(6)  §  1435.  No  Recovery  from.  Assassin. 

In  a  Federal  court  case  from  Louisiana  in  1877, 2  it 
appeared  that  McLemore,  whose  life  was  insured  for 
$7,000,  was  wrongfully  killed  by  Brame,  and  the  com¬ 
pany  was  compelled  to  pay.  Held,  that  it  could  not  re¬ 
cover  of  Brame  ;  Judge  Hunt  citing  a  Maine  case  in 
1855, 3  where  a  third  party  had  willfully  fired  an  insured 
store. 

(7)  §  1436.  Fire  Insurance— Beneficiaries. 

In  an  Alabama  case  in  1878, 4  it  appeared  that  Mary 
Carr  left  with  Snow,  a  music-dealer,  her  piano  for  sale 
or  rent.  He  got  his  stock  insured  describing  the  property 
as  his  ‘ 4  own  or  held  in  trust.  ”  All  was  burned.  She 
did  not  know  of  the  insurance  till  after  the  loss,  had  not 
requested  it,  nor  did  she  expressly  ratify  it.  Held,  that 
he  held  her  piano  in  trust,  and  that  upon  his  collection 
of  the  insurance  money,  he  was  liable  to  her  for  her 
share.5 

§  1437.  Agent  Who,  and  of  Whom. 

A  policy  stipulation  that  any  person  other  than  the 
assured  who  may  have  procured  the  insurance  to  be 
taken,  shall  be  deemed  to  be  the  agent  of  the  assured, 
has  been  often  discussed  in  New  York,  and  held  to  be 
forceful.  Judge  Folger  adhered  thereto  in  1879,  after 
a  careful  review  of  cases  and  differentiating  facts.6 

York  L.  Ins.  Co.  v.  Statham  (1876),  93  U.  S.  24.  But  see  Worthington 
v.  Charter  Oak  Ins.  Co.,  41  Conn.  372. 

1  As  to  the  essentials  of  the  policy,  see  Theoph.  Parsons  on  Marine 
Ins.,  Yol.  1,  p.  43.  And  see  14  Am.  &  Eng.  Encyc.  of  Law  (1890),  319 
et  seq. 

2  Mobile  L.  Ins.  Co.  v.  Brame,  95  U.  S.  754. 

3  Rockingham  Mut.  F.  Ins.  Co.  v.  Bosher,  39  Me.  253. 

4  Snow  v.  Carr,  61  Ala.  363. 

5  As  to  mutual  insurance,  see  Collation,  16  Am.  &  Eng.  Encyc.  of 
Law  (1891),  16  et  seq.  As  to  fire  insurance,  see  collation,  7  Id.  (1889), 
1002  et  seq. 

6  Whited  v.  Germania  F.  Ins.  Co.,  76  N.  Y.  415. 
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§  1438.  Agent’s  Knowledge— Warranty— Concealment. 

In  New  York,  the  course  of  decisions  as  to  the  effect 
of  the  agent’s  knowledge  upon  an  insurance  applicant’s 
warranty  in  estopping  the  insurer,  has  been  in  rather  a 
transitional  condition.  In  a  case  in  1858, 1  the  decision 
(that  the  company  was  estopped  to  impute  the  misstate¬ 
ment  to  the  insured)  was  dissented  from  by  three  of  the 
judges.2  In  a  case  in  1867, 3  this  was  followed  ;  Judge 
Bockes  not  voting,  and  Judge  Grover  dissenting.  In  a 
case  in  1871, 4  the  opinion  by  Judge  Grover  dissects  the 
two  latter  decisions.  The  other  judges  agreed  with  him 
that  in  this  case  (as  to  excess  in  the  property  ‘ c  as  de¬ 
scribed  in  the  application  ”),  there  was  no  warranty  as  to 
value  ;  but  his  dissection  conclusion  was  dissented  from. 
In  a  case  in  1875, 5  Judge  Folger,  after  remarking  that 
the  Rowley  case  was  “much  shaken”  by  the  Owens 
case,  growled  as  follows  :  “  It  is  to  be  regretted  that 
corporations  .  .  .  should  prepare  for  illiterate  and  con¬ 
fiding  men  contracts  so  practically  deceptive  and  nuga¬ 
tory.”  The  “  distinguishing  ”  process  therein  went  mer¬ 
rily  on  by  the  same  Bench  in  1876, 6  and  in  the  Supreme 
Court  in  1879. 7 

Under  the  rule  avoiding  a  policy  for  concealment  of 
facts,  material  for  the  risk,  some  interesting  fire  insur¬ 
ance  cases  have  turned  upon  the  applicant’s  answer  to 
the  question  of  reason  to  fear  incendiarism.  In  a  New 
York  case  in  1888, 8  where  one  getting  his  house  and 
barns  insured  answered  all  the  questions  in  the  blank 
application,  it  was  held  that  he  was  not  bound  to  state 
that  he  was  induced  to  insure  through  a  threat  to  “fix 
him.” 

Agency  in  general  has  already  been  considered.9 

1  Plumb  v.  Catteraugus  Cy.  Mut.  Ins.  Co.,  18  N.  Y.  392. 

2  A.  S.  Johnson,  C.  J.,  and  Denio  and  Strong,  JJ. 

8 Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550. 

4  Owens  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  565. 

5 Rohrbach  v.  Germania  F.  Ins.  Co.,  62  N.  Y.  47. 

6  Alexander  v.  G.  F.  Ins.  Co.,  66  N.  Y.  467. 

■Lasher  v.  N.  W.  Nat.  Ins.  Co.,  18  Hun,  98  (at  103) 

*  Smith  v.  Home  Ins.  Co.,  47  Hun,  30.  9  §  1135  et  sgg> 
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§  1439.  Fraud. — Illegality. 

The  Deutsche  Tabak-Zeitung  tells  that  a  smoker  bought 
a  thousand  cigars  of  the  highest  price  and  quality,  got 
them  insured,  smoked  them  up,  and  demanded  of  the 
company  750  marks  on  loss  of  his  whole  stock  of  ten 
boxes  of  cigars  consumed  by  fire.  He  was  refused  pay¬ 
ment,  sued  and  recovered  judgment.  Thereupon  the 
company  prosecuted  him  for  conspiring  to  set  fire  to  his 
property  ;  and  the  same  judge  condemed  him  to  three 
months’  imprisonment. 

In  a  Massachusetts  case  in  1S79,1  a  policy  on  billiard 
tables,  liquors,  etc.,  providing  to  be  void  if  any  article 
be  kept  on  the  premises  otherwise  than  as  prescribed  by 
law,  was  held  to  be  forfeited  by  want  of  license  to  keep 
such  tables,  although  the  insured  had  a  liquor  license. 

§  1440.  Parties’ Ignorance  of  the  Event. 

In  a  Pennsylvania  Federal  court  case  in  1854, 2  it  ap¬ 
peared  that  at  the  time  of  the  application  for  insurance 
of  a  cargo  in  ship  Gadsden,  both  parties  were  ignorant 
of  her  seizure  by  a  British  privateer,  and  condemnation 
of  her  cargo.  The  policy  was  made  out  and  delivery 
thereof  was  refused.  The  contract  was  held  valid  and 
binding.  Somewhat  similar  was  a  New  Hampshire  case 
in  1852, 3  where  the  Lisbon  Manufactory  was  burnt  be¬ 
fore  the  policy  was  delivered,  but  the  defendant  held 
bound  by  the  contract. 

§  1441.  Mistake— Estoppel— Arbitration. 

In  an  Ontario  case  in  1886, 4  it  appeared  that  an  ap¬ 
plicant  for  fire  insurance  wrote  the  word  “  board  ”  so 
illegibly  that  the  policy  was  issued  on  a  “brick”  build¬ 
ing.  Chief  Justice  Adam  Wilson  of  the  Queen’s  Bench 
Division  held  that  the  minds  of  the  parties  had  not  met ; 
but  that  the  defendant  company,  by  reason  of  the  waiver 
implied  in  its  demanding  and  accepting  the  magistrate’s 

i  Johnson  v.  Union  M.  &  F.  Ins.  Co.,  127  Mass.  555. 

2 Kohne  v.  Ins.  Co.  of  No.  Am.,  1  Wash.  (U.  S.)  93. 

8GoodalI  v.  New  Eng.  Mut.  Ins.  Co.,  5  Foster  (N.  H.),  169. 

4 Smith  v.  City  of  London  Ins.  Co.,  11  Ont.  38. 
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certificate  under  the  statutory  condition,  and  the  arbitra¬ 
tion  award,  was  precluded  from  asserting  that  the  con¬ 
tract  was  never  made. 

The  validity  of  arbitration  clauses  has  already  been 
considered.1 

§  1442.  Waiver —  Statute. 

Can  the  insured  insist  on  a  statutory  benefit,  in  the 
face  of  his  own  waiver  in  the  policy  ?  It  seems  so, 
although  the  decisions  thereon  are  not  uniform.  In  a 
Wisconsin  case  in  1877, 2  it  was  held  that  public  policy 
required  the  amount  named  in  the  fire  policy  to  indicate 
the  value  in  the  event  of  a  total  loss  (as  provided  in  the 
act  of  1874,  chap.  347),  regardless  of  a  stipulation  that 
the  damages  should  be  established  “according  to  the 
true  and  actual  cash  marketable  value  ”  of  the  property 
when  the  loss  happened.  Compare  a  New  Hampshire 
case  in  1875. 3 

(g)  §  1443.  Construction— “By  Means  of  any  Invasion.” 

In  a  case  in  a  Connecticut  Federal  court  in  18  74, 4  it 
appeared  that  a  policy  on  goods  at  Glasgow,  Mo.,  had 
the  usual  proviso  as  to  loss  by  fire  happening  “by  means 
of  any  invasion,  insurrection,  riot  or  civil  commotion,  or 
of  any  military  or  usurped  power.”  In  1864,  Glasgow 
was  a  Federal  post  for  deposit  of  military  stores,  and 
while  the  insured  goods  were  in  the  city  hall,  and  a 
superior  rebel  force  about  to  attack,  the  post-commander, 
Col.  Harding,  ordered  the  hall  to  be  burnt,  and  the  goods 
were  consequently  destroyed.  Held,  that  the  rebel  at¬ 
tack  was  not  the  proximate  cause,  although  the  motive, 
and  the  insurer  was  liable  ;  following  the  case  from 
Louisiana  in  1868,  of  the  cotton  burned  in  the  Alabama 
Warehouse  at  Mobile.6 

x§  1078. 

2  Reilly  v.  Franklin  Ins.  Co.  of  St.  Louis,  43  Wis.  449. 

8 Chamberlain  v.  N.  II.  F.  Ins.  Co.,  55  N.  H.  249. 

i Boon  v.  ^Etna  Ins.  Co.,  40  Conn.  575. 

5  Mut.  Ins.  Co.  v.  Tweed,  7  Wall.  44. 
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§  1444.  “  Fire  “  Lightning.” 

In  a  case  in  the  Fifth  Chamber  of  the  Civil  Tribunal 
of  the  Seine  in  1889,  it  appeared  that  the  Countess  Fitz- 
James,  holding  a  policy  from  the  Union  Fire  Insurance 
Company,  of  Paris,  upon  all  her  furniture  and  effects, 
against  fire,  accidentally  knocked  a  pearl  ear-ring  from 
a  mantelpiece  into  the  fire,  and  the  jewel  was  destroyed. 
The  defendant  company  insisted  that  such  combustion 
was  not  “  fire  ”  within  the  policy.  But  the  court  held 
otherwise  and  rendered  judgment  for  8,940  francs  and 
costs,  allowing  sixty  to  be  deducted  from  9,000  for  the 
molten  gold  recovered. 

In  an  Illinois  Federal  court  case  in  1893, 1  the  policy 
insured  against  explosion,  but  no  claim  was  to  be  made 
for  loss  by  fire.  In  putting  out  a  fire,  a  cloud  of  starch 
dust  was  raised,  ignited  and  exploded.  Held,  that  the 
insurance  company  was  not  liable ;  the  loss  was  an 
incident  of  the  fire. 

In  a  New  York  case  in  1850, 2  it  was  held  that  an 
insurance  against  ‘  ‘  fire  by  lightning  ”  did  not  apply  to 
prostration  and  demolition  by  lightning  without  ignition. 
In  a  case  in  1857, 3  loss  “  by  fire  ”  was  held  to  include 
loss  by  theft  at  the  fire. 

“Lightning”  includes  a  tornado  resulting  from  elec¬ 
trical  disturbance.4 

§  1445.  “Hurricane” — “Fall.” 

In  an  Indiana  case  in  1893, 5  it  was  held  that  to  a 
complaint  alleging  loss  by  a  cyclone  or  hurricane,  an 
answer  denying  this,  and  averring  that  the  loss  was 
caused  by  a  very  high  wind,  was  insufficient ;  there  is  no 
difference  between  a  “hurricane”  and  a  “high  wind.” 

Does  “  fall  ”  mean  less  than  to  tumble  down  entirely  ? 

1  Am.  Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Ref.  Co.,  57  Fed.  Rep. 

294. 

2 Babcock  v.  Montgomery  Cy.  Mut.  Ins.  Co.,  4  N.  Y.  326. 

8 Tilton  v.  Hamilton  F.  Ins.  Co.,  1  Bosw.  367. 

4Spensley  v.  Lancashire  Ins.  Co.  (1882),  54  Wis.  433. 

6  Queen  Ins.  Co.  of  Liverpool  v.  Hudnut  Co.  (Ind.  App.  Ct.  1893), 
35  N.  E.  Rep.  396. 
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In  an  Illinois  case  in  1875, 1  the  policy  upon  a  church 
building  standing  on  blocks  provided  for  the  insurance 
to  cease  if  the  building  “  fall,  except  as  the  result  of 
fire.”  A  storm  threw  it  partly  off  the  blocks,  rendering 
it  unfit  for  occupancy,  and  the  movable  furniture  was 
removed  ;  but  the  building  remained  united,  when  it 
was  burned.  Held,  that  the  insurer  was  liable.  In  a 
California  case  in  1875, 2  a  majority  of  the  court  held 
that  a  fall  of  only  one-fourth  of  building  having  brick 
walls,  is  not  a  fall  of  the  building”  within  such  policy 
provision. 

§  1446.  Patterns  not  “Patterns”  but  “  Tools  “  Build¬ 
ing.” 

In  a  Massachusetts  case  in  1878, 3  patterns  used  in 
molding  small  castings  were  held  to  be  “  tools”  within 
the  words  in  a  fire  policy  “  lathes  and  tools,”  and  not  to 
be  within  an  exception  of  “  ornaments,  medals,  pat¬ 
terns,”  etc. 

A  fishing  scow  dwelt  in  may  be  a  “  building”  within 
a  fire  policy.4 

§  1447.  “  Family  “  Unoccupied  Detached  “  Lying 
at  Anchor.” 

In  a  New  Hampshire  Federal  court  case  in  1880, 5  it 
was  held  that  two  men  servants  might  constitute  a 
“family”  within  a  policy  requirement  that  a  family 
should,  throughout  the  year,  live  in  the  building — the 
Oceanic  Hotel  on  Star  Island  ;  and  this,  though  they 
only  lodged  therein  and  worked  on  the  premises,  taking 
their  victualing  at  an  adjoining  hotel. 

A  house  not  dwelt  in  is  “  vacant  and  unoccupied,  ” 
though  a  few  articles  of  furniture  are  left  within  it,6 

In  a  fire  policy  warranty,  “detached  at  least  100 

1  Firemen’s  Fund  Ins.  Co.  v.  Cong.  Rodeph  Sholom,  80  Ill.  558. 

2 Breuner  v.  Liverpool  &  L.  Ins.  Co.,  51  Cal.  101. 

3 Lovewell  v.  Westchester  F.  Ins.  Co.,  124  Mass.  418. 

4  Enos  v.  Sun  Ins.  Co.  (1885),  67  Cal.  621. 

5 Poor  v.  Hudson  Ins.  Co.,  2  Fed.  Rep.  432. 

6  Moore  v.  Phoenix  F.  Ins.  Co.  (1886),  64  N.  H.  140. 
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feet”  means  detached  from  anything  increasing  the 
risk, — not  from  a  small  office  75  feet  distant.1 

A  vessel  beached  with  plugs  withdrawn,  though 
secured  by  cable  and  anchor,  is  not  “lying  at  anchor” 
within  an  insurance  policy.2 

§  1448.  “  Hazardous  Articles  ”  -Fire-works— lies  Adjudicata. 

Printed  clauses  in  a  fire  policy  are  not  always  greatly 
respected  by  the  courts.  The  keeping  of  hazardous 
articles — e.  g.,  kerosene — may  be  prohibited  therein,  yet 
a  policy  upon  a  photographer’s  stock  and  materials  may 
not  be  forfeited  by  his  using  a  kerosene  or  gasoline  stove.3 
See  a  case  in  1877,  of  a  barge  carrying  baled  hay  and 
straw.4  But  compare  a  California  case  in  1872,  as  to  a 
night  lamp  in  a  store.5 

A  New  York  case  in  1S796  was  notable  as  illustrat¬ 
ing  the  independence  and  impartiality  of  the  Court  of 
Appeals,  in  applying  the  doctrine  of  res  adjudicata  to  a 
Federal  court  decision.  Steinbach  had  sued  in  a  Mary¬ 
land  Federal  court  on  a  fire  policy,  and  the  judgment 
against  him  had  been  affirmed  by  the  U.  S.  Supreme 
Court.7  In  a  suit  by  him  in  New  York  in  1873, 8  involv¬ 
ing  the  same  question  (were  German  jobbers  accustomed 
to  keep  fire-works,  etc.),  the  court  had  refused  to  follow 
the  Federal  decision,  Judge  Johnson  animadverting 
thereon  :  “  The  New  York  cases  do  not  seem  to  have  been 
adverted  to,  nor  the  case  itself  much  considered.”  But 
in  the  1879  case,  the  court  held  that  the  Federal  judg¬ 
ment  was  a  bar  to  the  action  to  reform  the  contract  by 
inserting  a  clause  authorizing  the  keeping  of  fire-works. 

1  Burleigh  v.  Gebliard  F.  Ins.  Co.  (1882),  90  N.  Y.  220. 

2  Reid.  v.  Lancaster  F.  Ins.  Co.  (1H82),  90  N.  Y.  382. 

3  Hall  v.  Ins.  Co.  of  No.  Am.  (1874),  58  N.  Y.  292. 

4  St.  Nicholas  Ins.  Co.  v.  Merch.  Mut.  F.  &  M.  Ins.  Co.,  11  Hun,  108  ; 

.83  N.  Y.  604. 

6  Cerf  v.  Home  Ins.  Co. ,  44  Cal.  320. 

6 Steinbach  v.  Relief  F.  Ins.  Co.,  77  N.  Y.  498. 

7  Steinbach  v.  Relief  F.  Ins.  Co.  (1871),  13  Wall.  183. 

3  Steinbach  v.  Lafayette  F.  Ins.  Co.  of  Brooklyn,  54  N.  Y.  90. 
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§  1449.  “  Storing  ”  Petroleum. 

In  a  New  York  case  in  1861, 1  it  was  held  that  the 
keeping  of  a  small  quantity  of  petroleum  for  only  a 
medical  purpose  was  not  a  <£  storing  ”  within  the  pro¬ 
hibition  of  an  insurance  policy.  (Williams  had  a  cutane¬ 
ous  disease  resulting  from  a  battle  wound,  and  used  the 
oil  to  allay  the  itching.) 

The  following  extracts  are  from  Irving  Browne’s 
pleasantly  rhymed  report  of  the  case  : 1  2— 

‘‘  Defendants  had  an  office  grand 
Which  cost  a  heavy  rent, 

Accountants  there  on  every  hand, 

A  portly  president 
Who  was  an  elder  in  the  church, 

And  asked  a  grace  each  day, 

Nor  left  his  neighbor  in  the  lurch, 

Save  in  a  business  way ; 

Who  with  benevolence  brimmed  o’er, 

Who  never  stooped  to  sport, 

Who  never  drank  and  never  swore 
Except  to  the  report.  .  . 

They  hounded  Williams  up  and  down 
To  take  a  trifling  risk, 

At  every  point  about  the  town 
He  met  their  agent  brisk.  . 

And  so  they  gave  assurance  sound.  .  . 

But  if  he  ‘  stored  ’  petroleum, 

They  cunningly  provide 
He’d  forfeit  all  the  premium 
And  lose  his  claim  beside.  . 

A  little  of  this  stuff  he’d  keep 
But  not  enough  to  hurt. 

And  when  at  night  he  couldn’t  sleep, 

He’d  saturate  his  shirt. 

One  night  an  accidental  fire 
His  house  and  goods  did  spoil, 

But  unless  Sickels  is  a  liar, 

It  spared  both  shirt  and  oil.  . 

‘  B  was  but  medicine  he  took, 

1  Williams  v.  Firemen’s  Fund  Ins.  Co.,  54  N  Y  569 

2  1  Gr.  Bag,  236. 
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Outside  instead  of  in, 

And  “storing,”  this  in  any  book 
Had  ne’er  decided  been.’ 

So  Reynolds  quoth,  and  Earl  concurred, 

And  Johnson,  Lott  and  Dwight 
Looked  solemn  as  Minerva’s  bird  ; 

But  Reynolds  winked  outright. 

The  Company,  very  low  in  mind, 

Crestfallen  sneaked  away, 

And  little  comfort  could  they  find 
In  the  dissent  of  Gray. 

Good  men  rejoice  whene’er  they  read 
This  rare  decision,  which 
Is, — patriots  for  their  land  may  bleed 
But  are  not  bound  to  itch.” 

(9)  §  1450.  State  Restraint  upon  Foreign  Insurance  Com¬ 
panies. 

In  a  case  in  a  Virginia  Federal  court  in  1868, 1  it 
appeared  that  Virginia  had  a  statute  requiring  agents  of 
foreign  insurance  companies  doing  business  therein  to 
make  a  large  deposit  of  bonds  with  the  State  treasurer 
to  secure  payment  of  the  policies  issued.  Paul,  an 
agent,  refused  to  comply,  issued  policies,  and  was  in¬ 
dicted  and  fined.  He  appealed,  hut  was  defeated  ;  the 
U.  S.  Supreme  Court  deciding  that  the  constitutional 
inhibition  of  favoritism  as  to  privileges  and  immunities 
of  the  citizens  of  different  States  did  not  apply  to  cor¬ 
porations. 

In  a  case  from  Wisconsin  in  1874, 2  it  appeared  that 
Wisconsin  had  a  statute  requiring  foreign  insurance 
companies  to  file  at  the  State  capitol  an  agreement  to 
waive  all  rights  of  removal  of  suit  from  the  State  courts 
to  the  Federal.  The  U.  S.  Supreme  Court  declared  the 
statute  void.  This  put  Miss  Wisconsin  in  a  nor’ wester 
mood  ;  her  nose  turned  up  in  a  way  that  threatened  a 
cyclone.  She  proceeded  to  tell  the  representative  of  the 
Continental  Insurance  Company  that — “statute  or  no 
statute,  if  you  want  to  do  business  with  my  sons  and 

1  Paul  v.  Virginia.  8  Wall.  168. 

2  Home  Ins.  Co.  v.  Moi’se,  20  Wall.  445. 


1094 


LEADING  IN  LAW,  ETC. 


Chap.  XXIII. 


daughters — -I  mean  of  course  in  the  priest  or  priestess, 
sense  of  maternity,  etc.,— you  must  sign  and  deliver  to 
my  Secretary  Doyle  just  such  an  agreement  as  I  pre¬ 
scribe.”  1  The  response  was  :  “  My  dear  Miss  Wisconsin, 
I  don’t  propose  to  sign  anything  that  Ma’am  Columbia 
says  is  unconstitutional.”  Then  shot  the  reply:  “Go 
to  !  goto  !  You  hear  me.  Give  in  that  ar’  dokymint  or 
git !  Miss  Virginia  settled  all  that  sort  of  bosh  of  your’n, 
Mr.  Conty-wliat’s-yer-name,  when  that  Paul  chap  under¬ 
took  to  bluff  her.  ‘ Corporation,’  ‘person,’  eh? — you’re 
a  soulless,  gumptionless,  onery  lot— you  foreign  con¬ 
cerns.  1  don’t  hanker  for  ye  ;  I  don’t  care  a  cussed  con¬ 
tinental  for  ye.  You’re  a  mean  old  thing.  So  there!” 
But  Conty  didn’t  budge.  He  proceeded  to  solicit  in¬ 
surance  and  issue  policies,  without  making  any  how  to 
Secretary  Doyle. 

Then  Miss  Wisconsin  muttered  thunder  in  her  breast 
until  it  became  a  formidable  electric  “  living  picture  ” _ 

“  Hills  peep  o’er  hills  and  Alps  on  Alps  arise,” _ 

but  could  she  not  be  equal  to  the  emergency  ?  She  put 
on  hei  qui-per-alium  bonnet,  donned  her  badger-skin 
sacque,  pursing  her  lips  as  she  thrust  in  her  “  Forward  !  ” 
legended  escutcheon-pin,  and  flew  through  the  welkin  to 
Washington— not  precisely  as  did  fly  Mr.  Asmodeus  of 
0.  T.  Apocrypha  fame,  but  having  sweeping  business  on 
hand,  very  probably 

Her  broom-stick  she  bestrode, — 

And  that’s  the  way  she  rode.” 

She  flew  upon  the  wings  of  the  wind,  her  spinnaker 
full  canted  to  the  nor’wester.  Being  used  to  ballooning 
in  a  blizzard,  she  reached  port  without  ripping  airy  petti- 
robe.2  She  lit  on  Capitol  Hill.  Miss  Columbia  caught 

sight  of  her,  and  mentally  ejaculated  :  “  Wouldst  badner 
me  ? — 

1  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535. 
m  *  J6  ant6’ §  992  (Fuller  v‘  Bemis>  50  Fed.  Rep.  926),  the  “  spider  move- 
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“  ‘  Alack  !  there  lies  more  peril  in  thine  eye 
Than  twenty  ’ — 

of  these  undomestieated  insurance  varmints  ;  ”  and  she 
dodged  behind  a  row  of  solemn  old  silk-gowned  gentle¬ 
men  in  a  queer  out-of-the-way  room  that  had  once  been 
a  Senate  Chamber.  Miss  Wisconsin  undauntedly  spoke 
at  her,  right  through  them.  Conty  was  present  and  got 
in  a  few  words,  but  rather  edgewise.  Then  a  majority 
of  the  old-woman-dressed  gents  buzzed  Miss  Columbia 
till  she  came  forward  and  murmured:  “Mr.  Conti- 
nentalin’,  I  guess  we'd  better  let  Miss  Wisconsin  have 
her  own  way.”  Miss  Wisconsin  politely  thanked  her  ; 
but  a  few  minutes  later  was  observed  walking  in  the 
corridor  with  Miss  Virginia,  their  arms  around  each 
other’s  waists,  and  was  heard  to  say,  sotto  voce  :  “You 
and  I  have  taught  the  old  lady  better  than  to  monkey 
with  the  buzz-saw.” 

Judge  Bradley,  however,  in  a  dissenting  opinion,  in 
which  Judges  Miller  and  S wayne  concurred,  remarked  : 
“The  argument  used,  that  the  greater  always  includes 
the  less,  and,  therefore,  if  the  State  may  exclude  the 
appellees  without  any  cause,  it  may  exclude  them  for  a 
bad  cause,  is  not  sound.  It  is  just  as  unsound  as  it 
would  be  for  me  to  say,  that,  because  I  may  without 
cause  refuse  to  receive  a  man  as  my  tenant,  therefore  I 
may  make  it  a  condition  of  his  tenancy  that  he  shall 
take  the  life  of  my  enemy,  or  rob  my  neighbor  of  his 
property.” 


CHAPTER  XXrV. 


MISTAKE. 

§  1451.  Ignorance  of  Law— Captain  Brisbane’s  Freight- 
money. 

We  have  inherited  a  maxim  from  the  Roman  law, 
and  also  its  common-law  prefix,  namely  :  ( Ignorantia 
facti  excused ;  ignorantia  juris  non  excusat :)  ignor¬ 
ance  of  a  material  fact  may  excuse  a  party  from  the 
legal  consequences  of  his  conduct ;  but  ignorance  of  the 
law,  which  every  man  is  presumed  to  know,  does  not 
afford  excuse. 

In  an  English  case  thereon  in  1813, 1  it  appeared  that 
the  defendant’s  testator,  when  admiral  of  the  squadron 
off  Jamaica,  had  commanded  the  plaintiff,  captain  of 
the  Arethusa,  to  take  to  England  $700,000  government 
bullion.  This  he  did,  and  also  took  to  the  Bank  of  Eng¬ 
land  $1,530,000  for  private  individuals.  He  received 
freight  for  both,  namely,  £7,438  for  the  latter  and  £850 
from  the  government ;  and  according  to  the  navy 
usage,  paid  over  one-third  of  the  total,  £8,288,  to  the  ad¬ 
miral.  On  discovering  that  the  law  did  not  compel  such 
payment,  he  sued  the  admiral’s  executrix  to  recover  it 
hack.  The  court  tossed  up  his  case  on  two  horns  of  a 
John  Bull  dilemma:  “Held,  that  he  could  not  recover 
hack  the  private  freight,  because  the  whole  of  that 
transaction  was  illegal ;  nor  the  public  freight,  because 
he  had  paid  it  with  full  knowledge  of  the  facts,  although 
in  ignorance  of  the  law,  and  because  it  was  not  against 
conscience  for  the  executrix  to  retain  it.”  This  by 
Mansfield,  C.  J.,  Gibbs,  J.,  and  Heath,  J.  But 
Chamhre,  J.,  as  to  the  public  freight,  refused  to  pitch 
1  Brisbane  v.  Dacres,  5  Taunt.  143. 
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or  toss.  He  could  not  see  that  upon  the  court’s  conces¬ 
sion  that  Brisbane  paid  the  money  in  wrong  of  himself,  the 
Dacres  estate  had  any  right  to  retain  it. 

§  1452.  Chief  Justice  Samuel  Church  on  Paying  Legacy  by 
Mistake. 

Judge  Chambre’s  notion  is  the  American  one.  In  a, 
Connecticut  case  in  1849, 1  Chief  Justice  Samuel  Church 
said  :  “We  do  not  decide  that  money  paid  by  a  mere 
mistake  in  point  of  law  can  be  recovered  back  ;  as  if  it 
had  been  paid  by  an  infant,  by  a  feme  covert,  or  by 
a  person  after  the  statute  of  limitations  has  barred  an 
action,  or  when  any  other  merely  legal  defense  existed 
against  a  claim  for  the  money  so  paid,  and  which  might 
be  honestly  retained.  But  we  mean  distinctly  to  assert, 
that  when  money  is  paid  by  one  under  a  mistake  of  his 
right  and  his  duty,  and  which  he  was  under  no  legal 
or  moral  obligation  to  pay,  and  which  the  recipient  had 
no  right  in  good  conscience  to  retain,  it  may  be  recovered 
back  in  an  action  of  indebitatus  assumpsit,  whether 
such  mistake  be  one  of  fact  or  of  law  ;  and  this  we  insist 
may  be  done  both  upon  the  principle  of  Christian  morals 
and  the  common  law.”  This  Connecticut  case  was  :  An 
executor,  by  mistake,  paid  a  legacy  of  $500  to  the  testa¬ 
tor’s  daughter,  to  which  she  was  not  entitled  ;  this,  in 
presence  of  her  husband,  who,  as  well  as  herself,  well 
knew  that  she  was  not  entitled  thereto. 

§  1453.  Cicero’s  Alexandrian  Grain  Merchant. 

The  whole  subject  has  been  pregnant  in  casuistry 
from  time  immemorial.  Pothier,  Grotius,  Puffendorf, 
Lord  Thurlow  and  others  have  contended  that  conceal¬ 
ment,  by  a  party  to  a  contract,  of  a  material  fact,  may 
affect  the  conscience  but  not  the  contract  ;  otherwise  the 
freedom  of  commerce  would  be  restricted.  They  think 
the  case  stated  by  Cicero  2  too  elevated  for  practical  appli¬ 
cation.  In  a  time  of  great  scarcity,  a  corn  merchant 
arrived  at  Rhodes  with  a  cargo  of  grain.  Wras  lie  bound 

1  Northrop’s  Ex.  v.  Graves,  19  Conn.  548.  2  De  Offieiis,  lib.  3,  §  12. 
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to  inform  buyers  that  on  his  voyage  from  Alexandria  he 
had  passed  several  other  vessels  coming  with  similar 
cargoes,  and  defeat  his  own  sale  at  an  extravagant 
price?  Cicero  thinks  good  faith  required  a  disclosure.1 
And  Rutherford2  agrees  with  him. 

§  1454.  Scotch  Widow’s  Poor  Law  Counsel. 

A  leading  English  case  on  mistake  of  law  was  decided 
hy  the  House  of  Lords  in  1838.3  The  widow,  brother 
and  sister  of  an  American  who  died  in  Italy  leaving  con¬ 
siderable  personal  estate  in  the  hands  of  trustees  in  Scot¬ 
land,  agreed,  by  advice  of  their  law  agent,  to  com¬ 
promise  their  respective  claims  to  the  succession  by 
taking  equal  shares.  The  widow,  after  receiving  her 
share,  brought  an  action  in  Scotland  to  rescind  the  agree¬ 
ment,  on  the  ground  of  ignorance  of  her  legal  rights 
and  error  of  the  advice.  No  fraud  was  alleged.  Held, 
that  she  could  not  recover. 

§  1455.  Incumbrance— Surveyor’s  Omission — “  Accession  not 
a  Sword.” 

In  a  New  York  case  in  18 79, 4  there  was  a  somewhat 
similar  decision  against  one  who  after  exchanging  lands 
and  going  into  possession  discovered  an  incumbrance 
unknown  to  either  party  ;  he  having  accepted  the  deed 
without  mistake  as  to  its  contents,  could  not  get  it 
reformed. 

Many  a  land  litigation  has  resulted  from  a  surveyor’s 
omitting  to  allow  for  variation  of  the  compass.5 

In  a  Michigan  case  in  1877, 6  it  was  held  that  one  is  not 
entitled  to  compensation  for  labor  expended  by  mistake, 
though  in  good  faith,  upon  the  property  of  another 
who  appropriates  the  benefit  of  it,  if  the  identity  be  not 
destroyed  nor  the  value  much  increased  ;  e.  g.,  cord  wood 

1  “Ad  eidem  bonam  statuit  pertinere  notum  esse  emptorifttium  quod 
noscet  ventitor.  Ratio  postulat  ne  quid  insidiose,  ne  quid  smiulata.'” 

2  1  Inst.  226.  3  Stewart  v.  Stewart,  6  Clark  &  F.  911. 

4  Whittemore  v.  Farrington,  76  N.  Y.  452. 

5  See  Wm.  Arch.  McClean’s  article  (with  diagram)  upon  a  Penn¬ 
sylvania  case,  Reece  v.  Fore,  6  Gr.  Bag,  289. 

6  Isle  Roy  ale  Min.  Co.  v.  Hertin,  37  Mich.  332. 
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cut  on  another’s  land  and  hauled  to  a  landing  and  piled. 
“Accession  may  be  used  as  a  shield,  but  not  wielded  as  a 
sword.” 

8  1456.  Schulting’s  Christianity. 

In  a  New  York  case  in  1S78,1  it  appeared  that  Schult- 
ing  had  become  embarrassed,  and  certain  creditors  loaned 
him  $100,000.  He  afterwards  obtained  from  them  an 
unsealed  agreement,  “in  consideration  of  one  dollar,”  to 
discharge  him  from  the  legal  payment,  he  “  giving  his 
moral  obligations  to  refund  the  said  money  in  part  or 
whole,  as  his  means  will  allow  in  future.”  Christian 
Dambmann,  whose  loan  was  $10,000,  signed  the  release 
on  Schulting’s  giving  him  $5,000.  Schulting  concealed 
the  fact  that  he  was  able  to  pay  the  whole.  The  Court 
of  Appeals  reversed  the  decision  of  the  Supreme  Court, 
and  held  that  Dambmann  was  not  entitled  to  equitable 
relief.  Brother  Sickles  does  not  inform  us  whether  on 
passing  out  of  the  court-room,  Christian  Dambmann 
was  so  much  one  part  of  his  name  as  not  to  mutter  any¬ 
thing  like  his  surname.2 

§  1457.  Rescission — Statute  of  Frauds— Wills. 

A  seller  may  rescind  before  delivering,  on  discovering 
mistake  in  fact  materially  inducing  the  agreement.  So 
held,  in  a  Michigan  case  in  1887, 3  where  the  seller  of  an 
Angus  cow  (“Rose  Second  of  Aberlone”)  believed  her  to 
be  barren,  but  discovered  her  to  be  with  calf.  If  barren, 
she  would  have  been  worth  not  over  $80  ;  as  a  breeder, 
worth  at  least  $750. 4 

In  an  English  case  in  1883, 5  it  appeared  that  Miss 
Maddison  served  Alderson  as  housekeeper  for  many 
years  without  wages,  expecting  he  would  bequeath  her 

1  Dambmann  v.  Schulting,  75  N.  Y.  55. 

2  See  a  very  valuable  and  exhaustive  note  on  the  subject  of  mistake, 
1  Story,  Eq.  Jur.  (13th  ed.)  149-155. 

3  Sherwood  v.  Walker,  66  Mich.  568. 

4  For  many  additional  cases  as  to  the  legal  effect  of  mistake  upon  a 
promisor’s  liability,  see  the  writer’s  article,  “  Rescission,”  in  Am.  &  Eng. 
Encyc.  of  Law,  Vol.  21. 

5  Maddison  v.  Alderson,  L.  R.,  8  Ap.  Cas.  465. 
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a  life  estate  in  land.  He  did  so,  but  the  will  was  not 
duly  attested.  Held,  that  her  case  was  remediless ; 
there  was  not  sufficient  part  performance  to  take  it  out 
of  the  Statute  of  Frauds.  Compare  Mrs.  Cropsey’s  claim 
on  the  Ridgway  estate,  already  mentioned.1 

Mistakes  in  messages  will  be  considered  further  on.2 
So  also  will  mistakes  in  writs.3  So  also  will  testators’ 
mistakes.4  So  also  will  mistakes  judicial,  ministerial, 
etc.5 

§  1458.  Juridical  Phase  not  the  Ethical  —  Slave  Harboring  — 
Selling  to  Minor. 

Speaking  ethically  rather  than  juridically,  without 
guilty  purpose,  there  can  be  no  guilt  in  a  “  mistake,” 
purely  of  the  intellect.  In  an  Ohio  case  in  1837, 6  it  was 
held  that  an  indictment  for  harboring  a  slave  must  aver 
that  the  accused  knew  the  person  to  be  a  slave.  So  also, 
as  to  the  scienter  in  a  prosecution  for  selling  liquor  to 
one  in  the  habit  of  getting  intoxicated  ; 7  or  to  a  minor  ; 8 
or  permitting  a  minor  to  play  billiards.9  But,  as  Hood 
says  in  “  The  Lady’s  Dream,” 

“  Evil  is  wrought  by  want  of  thought, 

As  well  as  want  of  heart.”  10 
§  1459.  Vernon’s  Abducting— Levett’s  Stabbing. 

In  England  also  the  maxim  has  had  some  interesting 
applications.  In  Vernon’s  case, 11  the  defendants  justified 
taking  away  the  plaintiff's  wife  on  the  ground  that  they 
were  accompanying  her  to  Westminster,  to  sue  for  a 
divorce  in  ease  of  her  conscience.  This  plea  was  held 
good,  “  for  perhaps  they  had  not  knowledge  of  the  law  ” 
(that  the  divorce  should  be  sued  before  the  Ordinary  or 
the  Metropolitan). 

1  §  1343.  As  to  mistake  and  reformation  of  instruments,  see  col¬ 
lation,  15  Am.  &  Eng.  Encyc.  of  Law  (1891),  625  et  seq. 

2  See  §  1484.  8  See  Bybee  v.  Ashby,  §  1703. 

4  See  §§  1742-3.  5  gee  g  1708. 

6  Birney  v.  State,  8  Ohio,  230. 

7  Crabtree  v.  State  (1876),  30  Ohio,  382. 

8  Goetz  v.  State  (1872),  41  Ind.  162. 

9  Stern  v.  State  (1874),  53  Ga.  229. 

10  See  ante,  §§  1 158-9.  11  4  Bl.  Com.  (Shrs.  ed.)  27,  n.  7. 
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Blackstone,  upon  the  maxim  ( ignorant  ia ,  etc.),  re¬ 
marks  :  “  If  a  man  thinks  lie  has  a  right  to  kill  a  person 
excommunicated  or  outlawed,  wherever  he  meets  him, 
and  does  so,  this  is  willful  murder.”  1  In  an  English  case 
in  1640, 2  it  appeared  that  Levett’s  servant  girl  Martha, 
going  about  midnight  to  let  out  her  friend  Frances  Free¬ 
man,  thought  she  heard  a  thief,  and  concealed  her  in 
the  closet.  Levett  rushing  about  with  a  rapier,  and 
supposing  Frances  to  he  the  thief,  stabbed  her  mortally. 
He  was  indicted  for  manslaughter,  but  acquitted. 

A  novel  pleading  of  mistake  was  that  of  a  man 
brought  up  in  a  police  court  in  a  Southwestern  city, 
charged  with  mercilessly  beating  a  woman.  He  said  it 
was  a  mistake  ;  he  thought  it  was  his  wife.  , 

§  1460.  Can  a  Jury  (or  other  Monarch)  be  Remedilessly 
Fallible  (or  Peccable)  P 

Has  a  party  any  remedy  for  the  mistake  of  a  jury  as 
to  their  practice  ?  In  an  English  case  in  1708, 3  Eichorn 
sued  A.  Lemaitre  for  goods  sold.  The  defendant  pleaded 
misnomer  in  abatement, —  that  he  was  B.  Lemaitre. 
Issue  was  joined  thereon  and  the  jury  found  for  the 
plaintiff,  but  did  not  assess  any  damage.  It  was  held 
that  no  writ  of  inquiry  lay  to  supply  the  omission.  In 
America  —  even  in  the  “  Sou’ western  Dominion”  — 
such  a  verdict  and  such  a  jury  would  find  themselves 
rather  speedily  “up-sot-down-on.”  But  in  England  this 
maxim  has  occasionally  had  a  scramble  with  a  bed-fellow 
maxim  ( Rex  non  potest  peccare ).  “  The  king  can  do 

no  wrong.”  If  any  franchise  granted  by  the  Crown 
does  the  Commonwealth  or  any  individual  any  harm, — 
why,  the  king  made  no  mistake  ;  his  advisers  did  the 
wrong,  and  it  may  be  nullified.4  So  fourth  of  July 
orators  do  grievously  err  in  making  “  George  the  Thirrud 
ur-r-rip  off  harf  a  conternont  from  Britannia’s  escutche- 
mon  ;  ”  it  was  Lord  North.  But  that  little  mistake  is 
“a  predicament  past  medicament.” 

1  4  Bl.  Com.  27.  2  Rex  v.  Levett,  Croke,  Car.  538. 

3  Eichorn  v.  Lemaitre,  2  Wilson,  367. 

^  Chitty,  Pre.  Cro.  385. 
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§1461.  Subject  Outlined. 

It  will  be  found  more  convenient,  both  to  writer  and 
reader,  to  consider,  in  a  chapter  distinct  from  that  upon 
torts  in  general,  certain  cases  turning  upon  the  defend¬ 
ant’s  negligence  or  upon  the  plaintiff’s  contributory  care¬ 
lessness.  Perhaps  the  principal  topics  may  best  be  ar¬ 
ranged  :  (T)  Proximate  cause ;  burden  of  proof  of 
scienter ;  telegraph  ;  malpractice.  (2)  Respondeat  su¬ 
perior  ;  fellow  servants;  line  of  duty;  employer’s 
promise  to  remove  the  peril.  (3)  Damages  ;  remote  ; 
hypothetical  future.  (4)  Plaintiff’s  contributory  care¬ 
lessness  ;  Illinois  comparing- rule  ;  locality  populous  or 
secluded;  child -trespass  license;  burden  of  proof  of 
contributing.  (5)  Common  carriers  ;  shipper’s  duty  ; 
stipulations  for  exemption;  who  a  “passenger.”  (6) 
Survival  of  cause  of  action.  (7)  Municipal  liability  for 
negligence  ;  highway  defects.  (8)  Negligence  in  bank¬ 
rupt’s  account-books. 

(|)  §  1462.  Proximate  Cause. 

Many  interesting  negligence  cases  have  turned  upon 
the  maxim  as  to  proximate  and  remote  causes,  namely, 
injure ,  non  remota  sed  proxima  spectatur ,  which  has 
been  freely  translated  (by  Bacon  or  by  Herbert  Broom) 
to  mean  that  “it  would  be  infinite  for  the  law  to  con¬ 
sider  the  causes  of  causes,  and  their  impulsions  one 
of  another,  therefore  it  contenteth  itself  with  the 
immediate  cause,  and  judgeth  of  acts  by  that  without 
looking  to  any  further  degree.”  Thereunder,  the 
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dinary  definition  of  “  natural  and  continuous  sequence  ” 
is,  that  a  person  is  responsible  for  all  those  consequences 
of  his  act  or  omission  which  a  prudent  and  experienced 
man,  fully  knowing  the  circumstances,  would  have 
thought  reasonably  possible  to  follow,  if  they  had  been 
suggested  to  his  mind. 

§  1463.  Millburne  Market  Squib. 

A  leading  negligence  case  is  the  squib  case,1  wherein 
Scott,  a  hoy,  recovered,  as  for  trespass  and  assault,  £100 
damages  for  the  loss  of  an  eye  by  a  lighted  squib,  which 
at  a  fair  held  in  Millburne  market-house,  England,  in 
1870,  was  tossed  by  the  boy  Shepherd  into  the  crowd, 
and  fell  upon  the  stand  of  a  ginger- bread  seller,  Yates, 
whose  friend  Willis,  in  self-protection,  tossed  it  across 
the  market-house,  descending  on  the  stand  of  Ryall,  who, 
to  protect  his  wares,  tossed  it  away  and  it  exploded  in 
the  face  of  Scott.  Of  course  the  maxim  qui  per  alium 
facit,  fcicit  per  se,  was  applied,  and  the  verdict  was  sus¬ 
tained  ;  Ryall  and  Willis  being  instrumentalities  and 
not  free  agents. 

§  1464.  G-uille’s  Balloon. 

A  leading  negligence  case  decided  in  New  York,  in 
1822,  was  the  balloon  suit.2  Guille  went  up  in  a  balloon 
which  descended  over  Swan's  garden  in  New  York  City, 
with  Guille  hanging  in  peril  from  the  car,  and  crying  to 
the  pursuing  crowd  to  save  him.  Guide  was  saved,  but 
not  Swan’s  flowers  and  vegetables.  The  jury  awarded 
Swan  $90  damages,  and  Guide  took  a  certiorari.  The 
Supreme  Court  sustained  the  verdict ;  Chief  Justice 
Spencer  considering  the  trespass  a  consequence  of  ex¬ 
cited  curiosity,  and  of  Guide’s  inability  to  control  the 
horizontal  motion  of  the  balloon,  known  beforehand.3 

1  Scott  v.  Shepherd.  2  W.  Bl.  892  ;  3  Wils.  403. 

2Guille  v.  Swan,  19  Johns,  381. 

3  See  Irving  Browne’s  facetiously  rhymed  report  of  the  case,  1  Gr. 
Bag,  281. 
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§  1465.  Schenectady  Wine-cask. 

Another  leading  negligence  case  is  the  Schenectady 
wine-cask  suit,1  decided  in  1847.  A  young  colored  ostler 
of  Truax  got  angry  at  Vandenburgh,  and  picked  up  a 
stone.  Vandenburgh  seized  him,  and  ordered  him  to 
throw  it  down  ;  and,  on  his  breaking  loose  and  fleeing 
into  his  master’s  store,  pursued  him  with  a  pick-ax,  in 
dodging  which,  the  boy  knocked  the  faucet  out  of  a  cask 
of  wine,  causing  a  loss  of  two  gallons.  The  justice 
rendered  judgment  for  Truax  (plaintiff  below)  for  four 
dollars.  This  was  sustained  by  the  Supreme  Court  ; 
Chief  J ustice  Bronson  declaring  V andenburgh  responsible 
for  the  consequences  of  his  pursuit  after  the  stone  had 
been  thrown  down. 

§  1466.  Kingston  Cartridge— Syracuse  Railroad  Shed. 

A  famous  negligence  case  was  the  cartridge  suit,2 
decided  in  1860.  Duryea  was  colonel  of  the  N.  Y. 
Seventh  Regiment,  when  it  was  mustered  in  camp  at 
Kingston.  There  was  a  general  order  that  each  company 
commander  cause  an  inspection  of  arms  thirty  minutes 
before  going  into  line,  in  order  to  see  that  they 
were  loaded,  not  otherwise  than  with  blank  cartridges. 
It  appeared  that  after  a  morning  target  practice  with 
ball  cartridge,  some  guns  were  not  discharged,  though 
the  caps  exploded.  Later  in  the  day  Mrs.  Castle  with 
her  babe  in  her  arms  came  upon  the  parade  ground,  and 
was  by  the  guard  assigned  a  seat  among  the  2,000  spec¬ 
tators,  over  three  hundred  feet  from  the  line.  Col. 
Duryea,  standing  eighty  paces  in  front  of  the  regiment, 
gave  the  command  to  fire.  A  musket  ball  whizzed  past 
him,  crashed  through  Mrs.  Castle’s  arm  and  killed  the 
babe.  Notwithstanding  an  instruction  that  the  de¬ 
fendant  would  not  be  liable  for  an  act  done  by  him  in 
the  execution  of  his  office  and  within  the  scope  of  his 
authority,  if  done  with  reasonable  care,  the  jury  gave 
her  a  verdict  against  him  of  $1,500.  This  was  sustained 

1  Vandenburgh  v.  Truax,  4  Denio,  464. 

2  Castle  v.  Duryea,  32  Barb.  480. 
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by  the  Supreme  Court  ;  Judge  Hogeboom  remarking 
that  the  record  only  brought  up  the  correctness  of  Judge 
Wright's  charge. 

The  last  three  cases  were  distinguished  from  a  Court 
of  Appeals  case,1  where  it  was  held  that  the  company’s 
negligently  setting  fire  to  its  wood-shed  at  Syracuse, 
which  finally  burned  down  Ryan’s  house,  gave  him  no 
ground  of  action.  This  decision  was  approved  in  1869, 
by  the  Pa.  Supreme  Court.2 

§  1487.  Paterson  Petroleum . 

In  a  New  Jersey  case  in  1880, 3  it  appeared  that  the 
plaintiff’s  barn  on  the  bank  of  a  brook  was  destroyed  by 
petroleum  flowing  thereon  ignited  in  a  train  collision. 
The  railroad  company  was  held  liable.  Following  is  part 
of  a  rhymed  report  thereof  in  the  New  Jersey  Law 
Journal : — 

“  The  shades  of  night  were  falling  fast 
As  o’er  the  Erie  Railroad  passed 
A  locomotive  laden  down 
With  crude  petroleum  near  the  town 
Of  Paterson.  .  .  , 

“  His  Honor  the  Vice-Chancellor  says 
That  if  a  devastating  blaze 
Is  negligently  started,  still 
The  defendant  is  responsible 
In  damages, 

“  If  no  obstruction  intervene, 

As  a  new  agency,  between 
The  cause  and  its  effect — as  here  ; 

The  rule  is  singularly  clear 
And  logical.” 

In  an  Indiana  case  in  1881, 4  it  was  held  that  A.,  neg¬ 
ligently  but  accidentally  setting  his  own  building  on  fire, 

iRyan  v.  N.  Y.  Central  R.  Co.,  35  N.  Y.  210. 

2  Pennsylvania  R.  Co.  v.  Kerr,  62  Pa.  353,  wherein  is  an  interesting 
proximity  diagram. 

3  Kuhn  v.  Jewett,  Receiver,  32  N.  J.  Eq.  647. 

4  Pennsylvania  Co.  v.  Whitlock,  99  Ind.  16. 
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is  not  liable  to  B.  for  destruction  of  B.’s  from  flame  com¬ 
municated  by  the  wind. 

§  1468.  Salt  Lake  Glass. 

In  a  Utah  case  in  1892, 1  it  appeared  that  the  defend¬ 
ant  company  had  fitted  up  a  bathing  resort  on  Great 
Salt  Lake  known  as  “  Garfield  Beach  ”  ;  that  the  plaintiff 
bought  a  ticket,  and  went  in  to  bathe,  and  where  the 
water  was  knee-deep  and  the  bottom  clean  sand  cut  his 
foot  badly  on  a  piece  of  glass.  The  Territorial  Supreme 
Court  held  it  to  be  the  defendant’s  duty  to  examine  the 
bottom  daily,  and  affirmed  the  judgment  for  the  plaintiff. 

§  1469.  Employe’s  Risk  Incidental — Princess  Theater  Trap 
— Rotten  Mill — Conhocton  Bridge. 

A  negligence  casein  England,  in  1851, 2  has  been  con¬ 
siderably  criticised.  It  appeared  that  Miss  Seymour,  a 
singer  in  the  opera  “  Crown  Diamonds,”  passing  to  her 
dressing-room  across  the  Mazarine  floor  below  the  stage 
of  the  Princess  Theater,  fell  through  a  trap-hole  insuffi¬ 
ciently  lighted  and  fenced,  suffering  serious  personal  in¬ 
juries.  Her  attorney’s  declaration  omitted  to  allege  that 
the  defendant  manager  had  contracted  to  keep  that  floor 
lighted  and  secure.  The  court  held  that  the  employe 
must  take  things  as  she  found  them  ;  and  in  absence  of 
special  stipulation  to  the  contrary,  she  assumed  the  risks 
of  her  employment ;  and  judgment  was  rendered  for  the 
defendant. 

This  decision  was  criticised  by  the  New  York  Court  of 
Appeals  in  1862,  in  the  knitting-mill  case,3  where  a  girl 
had  been  precipitated  upon  a  water-wheel,  breaking  both 
her  legs,  the  result  of  decay  in  wood-work  of  a  retiring- 
room,  and  the  risk  not  being  incidental  to  her  employ¬ 
ment.  The  verdict  of  $17.50  was  sustained. 

So  also  in  the  case  of  the  Conhocton  bridge  accident, 
by  a  brakeman's  administratrix,4  a  verdict  of  $5,000  was 

1  Boyce  v.  Union  Pac.  Ry.  Co.,  8  Utah  Ter.  353. 

2  Seymour  v.  Maddox,  16  Ad.  &  El.  (Q.  B.)  326. 

3  Ryan  v.  Fowler,  24  N.  Y.  410. 

4  Warner  v.  Erie  R.  Co.,  39  N.  Y.  468. 
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sustained  ;  the  railway  officials  having  notice  of  the 
decayed  condition  of  the  bridge  timbers. 

§  1470.  Burden  of  Proof  of  Scienter— Bellside  Mine. 

In  other  States  the  decisions  have  not  been  uniform 
as  to  sufficiency  of  allegation  of  the  master’s  duty,  and 
of  the  facts  showing  breach  thereof,  or  as  to  burden  of 
proof  of  the  servant’s  knowledge  of  the  defect  and 
danger.1 

And  in  a  Scotch  case  by  the  widow  of  a  Bellside  miner,2 
the  House  of  Lords  held  the  defendant  mine-owner  liable 
for  the  killing  of  the  employe  by  a  stone  falling  upon 
him  when  being  drawn  up  from  the  pit. 

§  1471.  Cattle’s  Abortions  from  Nankin  Collision— Suicide 
from  Injury. 

In  a  case  in  1893, 3  for  injury  to  certain  choice  Aber¬ 
deen  cattle  from  a  collision  at  Nankin,  Ohio,  it  was  held 
that  the  carrier  was  liable  for  detriment  in  the  value  of 
cows  from  consequent  abortions,  although  without  notice 
that  they  were  with  calf. 

In  a  Federal  court  case  in  1882, 4  where  one’s  head  and 
spine  were  injured  in  a  railway  collision,  and  he  became 
insane  and  committed  suicide,  the  collision  was  held  not 
to  be  the  proximate  cause  of  the  death. 

§  1472.  Delay  through  Act  of  God— Canal  Freezing— Storm. 

Upon  a  question  of  proximate  cause,  delay  occasioned 
by  the  act  of  God  is  not  an  element  in  testing  the  inevi¬ 
tableness  of  the  final  disaster.  So  held  as  to  failure  of 
delivery  by  a  canal’s  freezing  over  ; 5  and  by  a  storm 
stranding  a  brig  ; 6  and  by  an  unwonted  accumulation  of 
freight ; 1  and  the  wrecking  of  a  canal  boat  by  a  flood.8 

1  1  Shearman  &  Redf.  Negl.  (4th  ed.)  223. 

2  Brydon  v.  Stewart,  2  Macq.  Ap.  Cas.  30. 

8  New  York,  L.  E.  &  "W.  R.  Co.  v.  Estill,  147  U.  S.  591. 

4  Scheffer  v.  Wash.  City,  Va.  M.  &  G.  S.  R.  Co.,  105  U.  S.  249. 

5  Parsons  v.  Hardy  (1835),  14  Wend.  215. 

6  Allen  v.  Merc.  Mut.  Ins.  Co.  (1871),  44  N.  Y.  437. 

7  Wibert  v.  N.  Y.  &  Erie  R.  Co  (1855),  12  N.  Y.  245. 

8  Morrison  v.  Davis  (1852),  20  Pa.  St.  171.  But  compare  the  majority- 
opinion  (as  to  “  reasonable  ”  condition  of  repair  of  a  street  as  against  a 


1108 


LEADING  IN  LAW,  ETC. 


Chap.  XXV. 


§  1473.  Buzz-saw  Hole— Cazenovia  Belladonna. 

A  decision  in  a  New  York  negligence  case  in  1810  1 
has  been  considerably  criticised.  Litchfield  had  cast  and 
sold  to  Collister  a  balance-wheel  to  a  horse-power  buzz- 
saw  machine,  and  informed  him  that  there  was  a  hole 
in  the  rim  caused  by  a  shrinkage  in  casting  ;  that  the 
hole  was  filled  with  lead  secured  by  a  bolt,  to  receive 
which  bolt  a  hole  was  drilled  through  the  rim  still 
further  weakening  the  wheel,  and  the  whole  patching 
painted  over.  While  Loop,  with  Collister’s  consent,  was 
using  the  machine,  the  wheel  burst  at  the  drilled  hole, 
killing  Loop.  The  Court  of  Appeals  held  that  Loop’s 
administrator  could  not  recover  of  Litchfield  for  the 
consequent  killing.  Therein  the  court  distinguished  an 
earlier  case.2  The  defendant,  a  manufacturer  of  vege¬ 
table  extracts,  erroneously  labeled  a  bottle  of  bella¬ 
donna  as  dandelion  and  sold  it  as  dandelion  to  Aspinwall, 
a  wholesale  druggist,  who  sold  it  to  Foord,  a  retail  drug¬ 
gist  at  Cazenovia.  Foord  being  misled  by  the  label, 
filled  therefrom  for  Mrs.  Thomas  a  prescription  for  dan¬ 
delion,  thus  making  her  for  a  long  time  painfully  and 
dangerously  sick.  The  judge  charged  the  jury  that  if 
they  should  find  either  Aspinwall  or  Foord  guilty  of 
negligence,  they  must  find  for  the  defendant.  The  jury’s- 
verdict  against  Winchester  for  $S0Q  was  sustained  by 
the  Court  of  Appeals. 

§  1474.  Utica  Scaffolding— Saratoga  Boiler— Singer  Elevator. 

In  a  case  in  the  same  court  in  1S74,3  it  appeared  that 
the  defendant  engaged  Osborn  to  put  a  cornice  on  its 
mill  at  Utica,  and  to  provide  a  scaffolding  free  of  cost. 
The  scaffolding  was  defective,  causing  death  of  Cough- 
try,  who  was  an  employe  of  Osborn.  The  company 
was  held  to  be  liable  to  the  plaintiff.  Therein  was  dis¬ 
tinguished  a  decision  of  the  same  court  the  previous 

flood  piling  debris  in  a  ravine)  in  Pittsburg  &  B.  P.  R.  Co  v  Pittsbursr 
(1875),  80  Pa.  St.  72.  ‘  S 

1  Loop’s  Adm.  v.  Litchfield,  42  N.  Y.  351. 

2  Thomas  and  wife  v.  Winchester  (1852),  0  N.  Y.  397. 

3  Coughtry’s  Adm.  v.  Globe  Woolen  Co.,  56  N.  Y.  124. 
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year.1  Clute  made  a  boiler  from  bad  iron  and  sold  it  to 
the  Saratoga  Paper  Company.  It  exploded  and  crashed 
through  Losee’s  buildings.  It  was  held  that  Clute  was 
not  liable  to  Losee. 

Therein  also  was  distinguished  an  elevator  case  in  the 
New  York  Supreme  Court  in  1869. 2  The  company  gave 
Tucker  the  use  of  their  elevator  to  do  some  mason  work 
on  its  building.  By  reason  of  a  defect  in  the  drum  ad¬ 
justment,  Barrett,  an  employe  of  Tucker,  was  killed.  It 
was  held  that  the  company  was  not  liable  to  the  plaintiff 
administrator. 

§  1475.  Runaway  Joint  Liability. 

A  negligence  case  in  the  New  York  Supreme  Court 
from  St.  Lawrence  County  in  1812 3  is  a  warning  to 
lenders  accepting  the  borrower’s  courtesies.  Ely  lent  a 
wagon  to  Alv,  who  harnessed  his  own  horses  tlieieto  and 
invited  Ely  to  take  a  ride.  Aly  drove  too  fast,  and  too 
carelessly.  Bishop  on  tlieir  approach  turned  well  out  of 
the  road  ;  but  his  horse  was  struck  by  their  pole,  causing 
death.  Ely  and  Aly  were  held  to  be  jointly  liable  for 
the  value  of  Bishop's  horse. 

§  1476.  Old-fashioned  Hair-splitting  between  “  Trespass  ” 
and  “  Case.” 

A  Massachusetts  case  in  1812  4  (for  firing  a  gun  caus¬ 
ing  plaintiff’s  horse  to  run  away  and  smash  his  one-horse 
chaise)  turned  on  a  distinction  in  the  old  system  of  plead¬ 
ing  between  £<  trespass  ”  and  “  case,”— the  degree  of  care¬ 
lessness  and  the  immediateness  or  remoteness  of  the 
result.  The  case  reminds  of  the  jest-averred  homeopath 
who  on  the  similia  similibus  principle  jumped  a  second 
time  into  the  bramble-bush  and  scratched  his  eyes  in 
again.  The  defendant  had  washed  out  his  gun,  and  was 
firing  it  off  simply  to  dry  it.  The  horse  ran  away  at  the 
first  discharge,  and  the  second  failed  to  bring  back  the 
chaise.  The  court  held  that  the  defendant’s  neglect  to 

1  Losee  v.  Clute,  51  N.  Y.  494. 

2  Barrett’s  Adm.  v.  Singer  Man.  Co.,  1  Sweeny,  545. 

3  Bishop  v.  Ely,  9  Johns.  294.  4  Cole  v.  Fisher,  11  Mass.  13,. 
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foresee  that  his  making  the  gun  go  off  would  make  the 
horse  go  off,  was  such  carelessness  as  would  sustain 
“trespass.” 

§  1477.  Animals  Injured  after  Escaping  through  Careless 
Fencing. 

Two  English  negligence  cases  have  not  always  been 
deemed  perfectly  reconcilable.  In  1828,  in  the  Court  of 
Exchequer,1  it  was  held  that  Salisbury  was  not  liable  for 
having  so  neglected  to  repair  his  fence  that  Powell’s 
horses  escaped  into  his  close  and  were  killed  by  the  fall¬ 
ing  of  a  haystack  ;  the  damage  was  too  remote. 

In  an  English  case  in  18 73, 2  it  appeared  that  for 
nearly  twenty  years  a  fence  between  the  parties’  lands 
had,  upon  notice  from  the  occupier  of  the  plaintiff’s 
close,  been  repaired  by  the  defendant  or  his  predecessors. 
The  defendant  sold  the  fallage  of  timber  to  one  Higgins, 
who  felled  a  beech-tree  upon  the  fence,  causing  a  gap 
through  which  two  of  the  plaintiff’s  cows  escaped,  and 
ate  of  the  foliage  of  a  felled  yew  or  laurel  so  much  as  to 
cause  their  death.  The  court3  held  that  there  was  no 
absolute  prescriptive  obligation  of  the  defendant  to  main¬ 
tain  the  fence,  vis  major  only  excepted,  and  that  the 
damage  was  not  too  remote  for  recovery, — citing  the 
foregoing  haystack  case. 

In  an  English  case  in  1878, 4  it  appeared  that  A.  leased 
adjoining  lands  toB.  and  to  C.,  requiring  B.  to  maintain 
the  fence  between.  B.  fenced  with  wire,  and  some 
strands  became  rusty  and  detached,  and  C.’s  cow,  in 
eating  grass,  included  a  piece  and  was  poisoned  ;  it  being 
found  in  her  pericardium  after  death.  Held,  that  B. 
was  liable  to  C.  for  her  loss. 

§  1478.  “  Sick-Yew-Tree-Chew-Oh  !  ” 

In  another  yew-tree  case,  decided  in  1878, 5  it  was  held 

1  Powell  v.  Salisbury,  2  Younge  &  J.  390. 

2 Lawrence  v.  Jenkins,  L.  R.,  8  Q.  B.  Cas.  274. 

8Cockburn,  C.  J.,  Mellor  and  Archbald,  JJ. 

4  Firth  v.  Bowling  Iron  Co.,  L.  R.,  3  Com.  PI.  Div.  254. 

6  Crowhurst  v.  Amersham  Burial  Bd.,  L.  R.,  4  Ex.  Div.  5. 
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that  one  was  liable  for  the  death  of  his  neighbor’s  horse 
caused  by  eating  foliage  of  a  yew-tree  so  carelessly 
planted  as  to  project  over  an  adjoining  meadow.1 

The  following  extract  is  from  Irving  Browne’s  pleas¬ 
antly  rhymed  report  of  the  case  : — 

“  Now  when  this  horse  did  these  yew  leaves  perceive, 

He  cropped,  stretched  out  his  limbs  and  took  his  leave.  .  .  . 
Chief  Baron  Kelly  gravely  shook  his  head, 

And  said  the  plaintiff  was  not  bound  to  make 
Himself  defendant’s  gardener  nor  to  be 
Assured  his  horse  was  hitched  to  whiffle  tree. 

So  peace  to  all  poor  hungry  horses’  manes  ! 

Cases  like  these  are  found  how  very  few-oh  ! 

And  so  I’ve  taken  quite  unusual  pains 

To  point  the  principle,  sick-yew-tree-chew-oh  ! 

(Pray  do  not  think  I  made  this  last  sad  pun  ; 

It’s  worse  than  any  I  have  ever  done.)  ” 

§  1479.  “  Kicked  the  Bucket  ”  after  Drinking  the  Syrup. 

In  a  New  York  case  in  1823, 2  it  was  held  that  an 
action  will  not  lie  for  carelessly  leaving  maple  syrup  in 
one’s  unenclosed  wood,  whereby  the  plaintiff’s  cow,  being 
suffered  to  run  at  large,  and  having  strayed  there,  is 
killed  by  drinking  it.  The  following  extracts  are  from 
Irving  Browne’s  wittily  rhymed  report  : 3 — 

‘ 1  One  Brainard  owned  a  family  cow, 

With  placid  eyes  and  gentle  brow, 

Renowned  for  milk — he  called  it  ‘  milch.’ 

Her  coat  was  smooth  and  soft  as  silch  ; 

A  star  upon  her  forehead  lay, 

Appropriate  to  her  milky  way  ; 

Her  voice  was  noticeably  low — 

It  necessarily  was  so.  .  .  . 

Bush  owned  a  lot  of  wooden  cows, 

Which  had  no  need  to  drink  or  browse.  .  .  . 

No  patriot  he,  for  every  season 
Still  found  him  meditating  trees  on  ; 


iBut  compare  Ponting  v.  Noakes,  L.  R.  of  1894,  2  Q.  B.  281. 

2  Bush  v.  Brainard,  1  Cowen,  78.  3  1  Gr.  Bag,  470. 
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So  lie  was  rocked  in  luxury’s  lap, 

And  had  a  fortune  on  the  tap.  .  .  . 

So  gi’eedily  did  Moolly  suck  it 

That  giving  one  convulsive  cough, 

She  speedily  did  ‘  kick  the  bucket,’ 

And  lay  completely  4  sugared  off.’  .  .  . 

A  less  poetic  version  I’ll  allow, 

You’ll  find  reported  in  the  1st  of  Cow.” 

§  1480.  Lime— Barge  Deviated— Cameroon  Gun-scare. 

In  1838,  in  a  case  in  the  Court  of  Common  Pleas,1  it 
appeared  that  Davis  delivered  to  Garrett  a  large  quantity 
of  lime  to  be  transported  from  Bewly  Cliff  to  Regent’s 
Canal.  The  master  of  Garrett’s  barge,  the  “Safety,”  in 
steering,  deviated  from  the  usual  course.  A  storm  came 
up,  whereby  the  lime  got  wet  and  slacked,  and,  by  catch¬ 
ing  the  barge  on  fire,  was  wholly  lost.  It  was  held  that 
Garrett  was  liable.  The  reporter  does  not  tell  us  whether 
or  not  the  storm  could  have  arisen  had  there  been  no 
deviation. 

In  another  English  case,2  it  appeared  that  while  the 
plaintiff’s  vessel,  the  Bannister,  loaded  with  goods,  lay 
off  Cameroon  on  the  coast  of  Africa,  the  defendant  on 
his  vessel,  the  Othello,  discharged  a  cannon,  and  thus 
frightened  away  the  natives.  Lord  Kenyon  held  that 
the  plaintiff  could  recover  for  his  consequent  loss  of  the 
profits  of  their  trade. 

§  1481.  Freshet  and  Percolation. 

In  a  case  in  Maine  in  18  5  3, 3  it  appeared  that  the 
defendant  left  a  load  of  manure  on  his  own  land,  and  in 
consequence  of  an  extraordinary  freshet,  the  percola¬ 
tions  spoiled  the  water  of  the  plaintiff’s  neighboring  well. 
The  Supreme  Court  held  that  this  damage  was  not  too 
remote  in  an  action  on  the  case.  Other  cases  of  percola¬ 
tion  and  subterranean  waters  will  be  considered  further 
on.4 

1  Davis  v.  Garrett,  6  Bing.  321.  -Tarleton  v.  M’Gawley,  Peake,  205. 

3  Woodward  v.  Aborn,  35  Me.  271. 

4 See  Ballard  v.  Tomlinson,  etc.,  1686-7. 
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§  1482.  Locomotive  Injuries  to  Outsiders. 

The  fact  that  a  hot  cinder  fell  from  an  elevated 
railway  locomotive  into  a  lady’s  eye  was  held  not  to 
throw  on  the  company  the  burden  of  proof  of  the  engine's 
proper  construction  ;  two  judges,  however,  dissenting.1 
In  a  New  York  case  in  1885, 2  it  was  held  that  an  ele¬ 
vated  railway  company  was  liable  to  a  person  walking 
on  a  sidewalk,  for  injury  from  a  runaway  horse  ren¬ 
dered  unmanageable  by  fire  falling  upon  him. 

In  an  Alabama  case  in  1881, 3  the  injury  of  a  man  by 
a  cow  flung  from  the  train  by  a  locomotive  was  attributed 
to  the  engineer’s  carelessness  as  proximate  cause. 

In  an  Illinois  case  in  1868, 4  it  was  held  that  the  fact 
that  the  boiler  of  an  engine  exploded  raised  only  pre¬ 
sumptive  evidence  of  negligence  on  the  part  of  the  rail¬ 
way  company.  But  with  this  decision  should  he  com¬ 
pared  that  concerning  the  breaking  of  the  railway 
bridge  across  a  river  in  December,  1848. 5  In  one  in  I860,6 
it  appeared  that  cows  lured  to  the  track  by  corn  falling 
thereon  were  not  kept  off  by  any  watchman,  and  that 
a  cow  was  run  over,  a  car  thrown  from  the  track,  and 
McAra,  a  passenger,  badly  hurt.  The  company  was  held 
liable  ;  but  verdict  for  him  for  $5,000  was  deemed  ex¬ 
cessive  and  the  case  was  sent  down  to  another  jury. 
Railway  injuries  to  passengers  will  be  considered 
presently.7 

§  1483.  Telephone  Wires— Posts. 

A  license  to  string  telephone  wires  in  a  public  street 
imports  a  duty  to  maintain  them  in  a  safe  condition  ; 
and  the  company  is  liable  to  a  traveler  injured  by  their 
fall  by  reason  of  ice  from  water  thrown  by  a  fire- 


1  Weidmer  v.  N.  Y.  El.  R.  Co.  (1886),  114  N.  Y.  462. 

2  Lowery  v.  Manhattan  Ry.  Co.,  99  N.  Y.  158. 

3  Alabama  G.  S.  R.  Co.  v.  Chapman,  83  Ala.  453. 

4  Ill.  Cent.  R.  Co.  v.  Phillips,  49  Ill.  234. 

5Grote  v.  Chester  &  Holyhead  Ry.  Co.,  2  Exch.  251. 

6  Chicago,  Rock  Island  &  Pac.  R.  Co.  v.  McAra,  52  Ill.  296. 
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engine.1  But  a  telegraph  company  is  not  bound  to  have 
its  wires  and  posts  so  secure  that  they  cannot  be  broken 
down  by  any  storm.2 

§  1484.  Telegram  Mistakes— Unidentified  Impostor. 

In  a  New  York  case  in  1875, 3  it  appeared  that  Brown 
at  Chicago  delivered  a  message  to  the  defendant  com¬ 
pany  to  be  sent  to  Lowery  at  Rochester,  asking  him  to 
send  Brown  $500.  Through  negligence  of  the  defendant’s 
employes,  it  reached  Lowery  as  for  $5,000,  which  he  sent, 
and  Brown  received  and  absconded.  Held,  that  the  com¬ 
pany  was  not  liable  to  Lowery  ;  the  embezzlement  could 
not  reasonably  have  been  expected,  and  was  not  a  prox¬ 
imate  effect  of  the  negligence. 

The  dropping  of  an  important  word  in  transmitting 
a  telegram  is  primci  facie  evidence  of  negligence.  So 
held,  as  to  omission  of  “ten”  in  a  dispatch,  “  Will  sell 
800M.  laths,  delivered  at  your  wharf,  two  ten,  net 
cash.” 4 

In  absence  of  suspicious  circumstances,  a  telegraphic 
company  is  not  liable  for  payment  to  an  unidentified 
impostor  upon  a  fraudulent  money  order  :  e.  g.,  one 
issued  upon  a  request  therefor  purporting  to  he  signed 
by  the  receiver’s  nephew,  stating  that  he  had  lost  his 
ticket  and  money.5 

§  1485.  Delayed  Message— Parent’s  Anguish  $1,999.99. 

In  a  Texas  case  in  1893, 6  it  appeared  that,  at  ten 
o’clock  at  night,  Berdine  handed  Cole,  the  company’s 
operator  at  Thompson,  a  message  to  Dr.  Fields  at  Alvin, 
twenty  miles  away:  “Come  up  next  train;  child  very 
sick.”  The  message  was  received  next  day  at  noon,  and 
on  the  next  day  after  this  the  child  died.  On  the  father’s 
suit  for  mental  anguish  (not  for  death  of  the  child),  the 

1  Nichols  v.  Minneapolis  (1885),  33  Minn.  430. 

2  Ward  v.  Atl.  &  Pac.  Tel.  Co.  (1877),  71  N.  Y.  81. 

s  Lowery  v.  Western  Union  Tel.  Co.,  60  N.  Y.  198. 

4  Ayer  v.  W.  U.  Tel.  Co.  (1887),  79  Me.  493. 

6  Western  Union  Tel.  Co.  v.  Meyer,  61  Ala.  158. 

6  Western  Union  Tel.  Co.  v.  Berdine,  2  Tex.  Civ.  Ap.  517. 
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company  pleaded  that  Cole  informed  Berdine  that  the  office 
at  Alvin  did  not  deliver  at  night,  and  that  the  message 
would  not  be  delivered  before  the  eight  o’clock  morning 
train  would  leave  Alvin.  The  physician  resided  within 
300  yards  of  the  Alvin  office.  Berdine  while  waiting  re¬ 
jected  the  advice  of  a  neighbor  to  send  for  Dr.  Cochrane, 
eight  miles  distant  across  the  Brazos.  When  the  case 
came  on  for  trial,  the  company  applied  for  a  continuance 
to  get  witness  Cole,  who  had  left  its  employ,  but  the  ap¬ 
plication  was  overruled  for  insufficient  averment  of  effort. 
The  jury  awarded  the  father  the  precise  amount  of  dam¬ 
ages  prayed  for,  namely,  $1,999.99.  This  the  appellate 
court  declared  excessive.1 


§  I486.  Tooth  into  Throat — Pin  in  Bun. 

r  \ 

In  a  New  York  case  in  1S82,2  a  dentist  was  held  liable 
for  not  using  extraordinary  care  to  prevent  a  tooth  from 
slipping  down  the  throat  of  a  patient  under  an  anaes¬ 
thetic. 

Gibson’s  Law  Notes  in  1887  told  that  in  the  Green¬ 
wich  County  Court,  one  was  held  entitled  to  recover 
against  a  baker  that  had  left  a  pin  sticking  in  a  Bath 
bun,  whereby  the  plaintiff’s  throat  was  wounded. 

§  1487.  Malpractice. 

In  a  Georgia  suit  in  I860,3  against  a  physician  for 
alleged  careless  or  unskillful  treatment  of  an  extremely 
difficult  and  complicated  child-birth,  on  the  question  of 
damages,  Judge  Lumpkin  —  after  specif}Ting  his  ex¬ 
aminations  of  certain  medical  books,  and  saying,  there 
ought  to  be  a  new  trial  of  the  suit — gives  the  following 
very  grandmotherly  peroration  :  “  Grant  that  Mrs.  Smith 
felt  that  the  fruit  of  her  womb  had  been  lost  to  her,  and 
that  all  her  maternal  yearnings  and  fond  affections  had 
been  doomed  to  cruel  disappointment,  and  that  yet  there 
was  no  want  of  sympathy  and  proper  exertion  on  the 

1  As  to  telegraphs  and  telephones  generally,  rights,  liabilities,  etc., 
see  collation,  25  Am.  &  Eng.  Encyc.  of  Law  (1894),  744  et  seq. 

2  Keily  v.  Cotton,  26  Alb.  L.  J.  483. 

3  Smith  v.  Overby,  30  Ga.  241. 
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part  of  Dr.  Overby,  and  that  the  misfortune  was  attrib¬ 
utable  entirely  to  his  want  of  requisite  skill  for  the 
emergency,  while  she  would  still  suffer,  and  be  entitled 
to  compensation  for  her  grievances,  yet  how  much 
keener  and  more  poignant  would  have  been  her  grief, 
and  to  how  much  larger  damages  would  she  be  entitled, 
if  her  sorrow  and  anguish  were  the  result  of  unfeeling 
though  conscious  empiricism.” 

In  a  case  in  Ohio  in  1874,  for  malpractice  in  treating 
a  diseased  ankle,1  it  was  held  that  the  information  given 
him  by  the  surgeon  was  a  circumstance  to  be  considered 
in  determining  whether  the  patient,  in  disobeying  the 
instructions,  was  guilty  of  contributory  negligence. 

(2)  §  1488.  Respondeat  Superior— Careless  Fellow  Servant. 

A  leading  case  upon  the  doctrine  of  respondeat 
superior  was  decided  in  Massachusetts  in  1842, 2  where¬ 
in  Chief  Justice  Shaw  declared  that  a  master  using  due 
diligence  in  selecting  competent  and  trusty  servants  and 
furnishing  -suitable  means  for  the  service,  is  not  answer- 
able  to  one  whose  carelessness  injures  another  engaged 
in  the  same  service. 

Another  leading  case  was  decided  in  New  York  in 
1874. 3  A  majority  of  the  court  held  that  a  railroad  cor¬ 
poration  which  has  let  by  contract  the  entire  work  of 
constructing  its  road,  and  has  no  control  over  those 
employed  in  the  work,  is  not  liable  to  injuries  to  a  third 
person,  occasioned  by  the  negligent  acts  of  employes 
therein,  in  blasting,  etc.4 

In  a  New  York  case  in  1877, 5  it  appeared  that  a 
bank’s  cashier  took  of  a  woman  certain  non-registered 
U.  S.  bonds,  and  for  a  consideration  agreed  to  exchange 
them  for  registered  bonds,  but  neglected  to  do  so,  and 

1  Geiselman  v.  Scott,  25  Ohio  St.  86. 

2  Farwell  v.  Boston  &  W.  R.  Co.,  4  Mete.  49. 

8  M’Cafferty  v.  Spuyten  Duyvil  &  M.  R.  Co.,  61  N.  Y.  178. 

4  But  see  dissenting  opinion  of  Judge  T.  W.  Dwight,  nearly  twenty 
pages  long.  Compare  King  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.  (1876),  66  N. 
Y.  181  ;  Ryder  v.  Thomas  (1878),  13  Hun,  296. 

6  Yerkes  v.  Nat.  Bk.  of  Port  Jervis,  69  N.  Y.  382. 
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they  were  stolen.  Held,  that  the  defendant  was  liable. 
This  decision  was  followed  in  1879. 1 

In  a  New  York  case  in  1881, 2  it  was  held  that  a  yard- 
master  was  a  fellow  servant  of  one  of  the  yard-men. 


§  1489.  Master’s  Duty  to  Tell  of  Danger— Hot  Slag. 

The  master  is  bound  to  inform  the  servant  of  any 
unusual  danger.  In  a  Colorado  Federal  court  case  in 
1SS2,3  Judge  Heath  said  :  “  The  explosive  power  of  hot 
slag  when  cast  into  water  is  not  within  the  intelligence 
of  ordinary  men.”  Similarly  held  in  a  New  Jersey  case 
in  1881, 4  as  to  giant  powder.  But  compare  a  Michigan 
case  in  1882,  as  to  nitro- glycerine. 5 


§  1490.  Servant’s  “  Line  of  Duty  ”  to  Master. 

It  seems  to  be  well  settled  that  the  liability  of  a 
master  to  one  servant  for  an  injury  from  another’s 
negligence  does  not  depend  upon  the  latter’s  rank,  but 
upon  the  character  of  the  act  of  service.  In  a  New  York 
case  in  1880, 6  it  was  held  (Judges  Earl,  Danfortli  and 
Finch,  however,  dissenting)  that  the  master  is  not  liable 
if  the  act  is  one  pertaining  only  to  the  duty  of  an 
operative.7 

§  1491.  Employer’s  Promise  to  Remove  the  Peril. 

Where  the  master  has  expressly  promised  to  repair  a 
defect  in  tool  or  machine,  the  servant  can  recover  for  an 
injury  thereby  caused  within  such  period  as  would  not 
preclude  all  reasonable  expectation  that  the  promise 

1  Pattison  v.  Syracuse  Nat.  Bk.,  17  Hun,  419. 

2  M’Cosker  v.  Long  Island  R.  Co.,  84  N.  Y.  77. 

3  M’Gowan  v.  La  Plata  Min.  &  Sm.  Co.,  3  McCrary,  393. 

4  Smith  v.  Oxford  Iron  Co.,  42  N.  J.  L.  467. 

5  Foley  v.  Chicago  &  N.  W.  Ry.  Co.,  48  Mich.  622.  See  collation  as 
to  “course  of  employment,”  26  Alb.  L.  J.  64. 

6  Crispin  v.  Babbitt,  81  N.  Y.  516. 

7  But  compare  Berea  Stone  Co.  v.  Kraft  (1877),  31  Ohio  St.  287  ; 
Walker  v.  Boston  &  M.  R.  Co.  (1879),  128  Mass.  8  ;  Osborne  v.  Morgan 
(1881),  130  Mass.  102 ;  Mullan  v.  Phila.  &  S.  M.  Stp.  Co.  (1875),  78  Pa. 
St.  25. 
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might  be  kept.1  Similarly  as  to  injury  from  the  master’s 
non-fulfillment  of  promise  to  discharge  an  incompetent 
fellow  servant.2  Or  of  a  promise  to  provide  against 
some  other  danger  ;  e.  g.,  a  warm  car  to  prevent  an 
employe  sent  to  shovel  snow  from  being  frozen.3  But 
see  a  case  in  1885,  of  a  circular  saw.4  Other  cases  as  to 
respondeat  superior  will  he  considered  further  on.5 

( 3  )  1492.  Damages  Proximate  or  Remote—”  One  Corner.” 

An  interesting  class  of  cases  is  concerning  the  ap¬ 
plication  of  the  foregoing  maxim  upon  the  measure  of 
damages.  What  is  a  proximate,  and  what  is  a  remote 
damage  ?  As  Theodore  Sedgwick  has  pithily  remarked  : 6 
“All  remote  damages  are  consequential,  hut  all  con¬ 
sequential  damages  are  by  no  means  remote.”  Thus  if 
you  give  an  astronomer  a  black  eye,  he  can  recover  ex¬ 
penses,  and  for  his  being  debarred  from  seeing  to  his 
business  ;  but  if,  owing  to  his  consequent  defect  of  sight 
he  run  against  another  man  and  break  the  other  man’s 
arm,  you  do  not  have  to  respond  to  the  astronomer  for 
that.  Or — to  borrow  a  facetious  illustration  from  a 
genial  writer  in  the  Albany  Law  Journal— if  in  turning 
a  street  corner,  I  carelessly  drive  over  a  broker,  I  may 
be  liable  for  the  loss  from  his  consequent  detention  from 
his  business,  but  not  for  any  conjectural  gains  he  may 
in  imagination  have  ciphered  up  in  some  speculative 
enterprise  against  bulls  and  bears;  “one  ‘corner’  is 
quite  enough  for  me  to  look  out  for.”  Or — as  a  Boston 
wag  once  put  it  to  a  jury — in  the  matter  of  “  the  house 
that  Jack  built,”  one  would  hardly  attribute  the  forlorn 
condition  of  the  maiden  that  milked  the  cow,  etc.,  to  the 
malt.  Indeed  Chief  Justice  Lumpkin  of  Georgia  once 

1  Hough  v.  Tex.  &  Pac.  Ry.  Co.  (1879),  100  U.  S.  213 ;  Missouri 
Furnace  Co.  v.  Abancl  (1883),  107  Ill.  44.  See  1  Sh.  &  Redf.  Negl.  §  215. 

2  Laning  v.  N.  Y.  Cent.  R.  Co.  (1872),  49  N.  Y.  521. 

8  Hyatt  v.  Han.  &  St.  J.  R.  Co.  (1885),  19  Mo.  App.  287. 

4  Webber  v.  Piper,  38  Hun,  353  ;  109  N.  Y.  496. 

5  §  1674.  As  to  master  and  servant,  see  collation,  14  Am.  &  Eng. 
Encyc.  of  Law  (1890),  740  et  seq. 

6  1  Sedgw.  Dam.  110. 
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drew  therefor  an  illustration  from  Noali  Webster’s  fable 
of  the  country  maid  and  her  milk-pail.1 

§  1493.  Occasion  and  Causation — Killed  Mare’s  Contingent 
of  Colts — Mrs.  Coombe’s  Rocket— Hysterics. 

Concerning  proximate  causes  and  damages,  it  was 
once  illustratively  remarked  that  the  ringing  of  the  bell 
may  be  the  occasion  of  the  starting  of  an  electric  car, 
but  not  the  causation  thereof.  It  was  also  queried 
whether  in  an  action  for  killing  a  horse,  the  court  would 
listen  to  testimony  as  to  contingent  colts  the  animal 
would  produce  or  reproduce.  In  a  case2  heard  at  West¬ 
minster  in  1881,  before  Judge  Bowen  and  a  jury,  it  ap¬ 
peared  that  on  the  night  of  July  4th,  Mr.  Moore  had 
invited  some  American  friends  to  witness  a  display  of 
fireworks  in  his  garden,  200  yards  from  Mr.  Coombe’s 
residence.  An  explosion  of  fire  rockets,  the  sticks  of 
which  fell  into  Coombe’s  yard,  caused  Mrs.  Coombe  to 
have  a  hysteric  fit,  and  a  pleasure  trip  to  Ireland,  taken 
under  her  physician’s  advice,  did  not  fully  restore  her 
from  an  alleged  consequent  neuralgia.  The  jury 
returned  a  verdict  in  her  favor  of  just  one  farthing. 
Possibly  the  jury  thought  that  a  pretext  for  a  supple¬ 
mentary  journey  to  Paris  and  Rome  and  Palestine  for 
perfect  restoration  of  her  health  might  be  a  valuable 
consideration.  Possibly,  too,  they  thought  that  had  she 
possessed  a  little  knowledge  of  4th  of  July  celebrations, 
and  had  stepped  to  her  window,  she  would  not  have 
hastily  assumed  that  the  day  of  judgment  was  at  hand. 

§  1494.  Pre-existing  Tendency  to  Disease— Future  Second 
Fracture— $8,000  Hypothesis. 

Mr.  Sedgwick  has  remarked3  that  a  common  case  of 
directly  ensuing  loss  is  where  a  physical  injury  stimu¬ 
lates  a  pre-existing  tendency  to  disease,  or  leads  to  pecu¬ 
liarly  unfortunate  results  owing  to  a  prior  injury  or  to  a 
delicate  state  of  health,  or  peculiar  physical  condition 
such  as  pregnancy.  In  all  these  cases,  the  loss  is  the 

1  Compare  Brown  v.  Cummings,  post.  §  1683. 

2  Coombe  v.  Moore.  81  Sedg.  Dam.  112. 
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direct  though  unexpected  consequence  of  the  injury,  and 
the  plaintiff  may  recover  compensation  for  it. 

In  a  case  in  the  New  York  Supreme  Court  in  1840, 1 
it  appeared  that  Lincoln,  a  Boston  merchant,  while  a 
passenger  on  defendant’s  train,  foreseeing  a  collision, 
jumped  off  and  broke  his  leg,  three  inches  above  the 
knee,  resulting  in  a  shortening  and  deformity.  At  the 
trial  in  the  Saratoga  Circuit  Court,  Judge  Willard  had 
allowed  Dr.  St.  John,  who  had  set  the  fracture,  to  testify 
that  in  such  cases  there  was  a  possibility  that  after  the 
healing  the  hone  would  become  separated  and  diseased  ; 
that  in  case  of  such  oblique  fracture  of  the  limb  of  a 
certain  female  patient,  the  bone  had  separated  three 
years  after  the  healing,  and  that  her  life  would  un¬ 
doubtedly. be  destroyed  by  it.  Judge  Willard  instructed 
the  jury  that  they  might  “take  into  consideration  the 
probable  influence  of  the  injury  on  the  future  health 
and  business  of  the  plaintiff.”  The  jury  rendered  a  ver¬ 
dict  for  $8,000.  This  the  Supreme  Court  set  aside  ; 
Chief  Justice  Nelson  remarking  that  “  the  present  and 
probable  future  condition  of  the  limb  were  proper  matters 
for  inquiry  ;  but  the  consequences  of  a  hypothetical 
second  fracture  were  obviously  beyond  the  range  of  it, 
and  calculated  to  draw  the  minds  of  the  jury  into  fanci¬ 
ful  conjectures.”2 3 

§  1495.  Head  of  the  “  Head  ”  Sacred— Knocking  Hat  oft  Costs 
£500. 

What  is  the  chief  end  of  man  ?  It  was  a  bright  Sun¬ 
day-school  boy  who  answered:  “The  head.”  But  if 
your  head  gets  hurt  bv  the  falling  of  a  sleeping-car  berth, 
don’t  let  the  jury  know  that  it  is  the  head  of  the  head  of 
a  family, — as  did  Mr.  Roy,  that  he  had  a  son  and  three 
maiden  daughters, — and  get  a  verdict  of  so  chief-end 
damages  as  to  necessitate  a  reversal — a  somersault.8  In 
an  English  case  in  1814,  Justice  Heath  told  of  a  verdict 

1  Lincoln  v.  Saratoga  &  Sehen.  R.  Co.,  23  Wend.  425. 

2  But  compare  Fetter  v.  Beal,  post,  §  1717. 

3  Pennsylvania  Co.  v.  Roy  (1880),  102  U.  S.  451. 
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for  £500  for  merely  knocking  a  man’s  hat  off,  adding  : 
“  It  goes  to  prevent  the  practice  of  dueling,  if  juries  are 
permitted  to  punish  insult  by  exemplary  damages.”1 

§  1496.  Alvin  Stuart’s  Peddler  Story. 

The  matter  of  proximate  or  remote  causation  and  of 
hypothetical  damage  has  occasionally  had  illustration 
more  facetious  than  practical.2  The  Albany  Law  Journal 
tells  us  that  in  Otsego  County  many  years  ago,  the  Oaks- 
ville  Mill  Company  was  indicted  for  a  nuisance  by  over¬ 
flowing  lands  and  causing  malaria.  The  district-attorney 
begged  the  jury  to  consider  not  on  A  the  consequent  un- 
healthfulness,  but  also  the  possibility  that  human  beings 
might  be  summoned  untimely  and  unnealed  to  pass  an 
eternity  of  misery,  whereas  if  they  had  been  permitted  to 
have  lived  a  few  years,  they  might  have  repented  and  been 
saved.  To  this  the  defendant’s  counsel,  Alvin  Stuart, 
answered  that  it  reminded  him  of  a  little  story.  A  tin- 
peddler  knocked  at  the  door  of  a  Connecticut  farm-house, 
and  receiving  no  response  entered  and  found  two  women 
crying  bitterly.  One  was  very  aged,  and  the  other,  her 
maiden  daughter,  some  sixty  years  old.  He  inquired 
what  was  the  matter.  The  mother  answered  between 
sobs  :  “I  was  just  a-thinkin’  suppose  some  nice  young 
man  should  come  along,  and  ask  our  Susanna  to  have 
him,  and  they  should  have  a  little  boy  and  it  should  be 
settin’  on  the  floor  a-playin’,  and  Susanna  should  be 
settin’  at  that  ’are  loom  a-weavin’,  and  the  shuttle  should 
fly  out  and  hit  him  on  the  head  and  kill  him,  what  a 
dreffle  thing  it  would  be.  Ooli-ooh-ooh  !  ”  The  peddler 
drove  on,  perhaps  reminded  of  the  provident  Mrs.  Toodles 
in  the  comedy,  and  envying  the  auctioneer  who  sold  her 
the  Thompson  door-plate  for  the  hypothetical  house  of 
the  hypothetical  husband  of  her  hypothetical  daughter 
by  her  hypothetically  reformed  Toodles. 

It  seems  that  no  recovery  can  be  had  for  loss  of 

1  Anon.,  in  Merest  v.  Harvey,  5  Taunt.  442.  See  collation  of  verdicts 
for  injuries  to  different  parts  of  the  human  body,  23  Alb.  L.  J.  437. 

2 See  the  Wisconsin  “Goose  Judgment,”  ante,  §  927. 
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service  and  society  of  a  prospective  child,  through  inju¬ 
ries  to  the  mother  resulting  in  miscarriage.1  In  a  Ver¬ 
mont  case  in  1880, 2  where  the  plaintiff  mother  was  pre¬ 
maturely  delivered  of  twin  living  children,  the  rule  of 
damages  was  restricted  to  physical  or  mental  suffering  ; 
injured  “  feelings”  following  were  too  remote. 

(4)  §  1497.  Plaintiff’s  Contributory  Negligence— Passen¬ 
ger’s  Elbow  in  Window. 

As  a  general  rule,  if  the  plaintiff’s  own  carelessness 
was  contributory  to  the  accident,  he  cannot  recover  of 
another  the  consequent  damages.  But  the  rule  in  Illi¬ 
nois  and  some  other  States  is  that  he  can  recover  if  he 
was  guilty  of  only  slight  negligence.  Thus  in  a  case  in 
I860,3  it  was  held  to  be  only  slight  negligence  for  a  pas¬ 
senger  to  rest  his  arm  on  a  car  window  with  his  elbow 
projecting,  but  comparatively  gross  negligence  for  the 
carrier  to  leave  a  freight  car  standing  within  reach  of 
the  elbow.  There  have  been  similar  decisions  in  Penn¬ 
sylvania  in  “elbow  cases.”  4  But  a  distinction  is  made  in 
case  of  notice  to  passengers.6 

§  1498.  Illinois  Rule  Applied. 

In  an  Illinois  case  in  1886,6  it  was  held  to  be  compara¬ 
tively  gross  negligence  to  build  a  bridge  with  roof  so 
low  as  to  strike  the  head  of  the  freight  brakeman,  but 
comparatively  slight  negligence  for  him  not  perpetually 
to  recollect  the  defect.  In  another,  in  1884, 7  the  com¬ 
pany’s  appeal  was  sustained  for  omission  of  the  judge 
to  insert  a  qualifying  clause  to  the  effect  that,  at  a  liigh- 

1  Butler  V.  Manhattan  Ry.  Co.,  143  N.  Y.  417  ;  Tunnicliffe  v.  Bay  C.  C. 
Ry.  Co.  (Minn.  1894),  61  N.  W.  Rep.  11. 

2  Bovee  v.  Danville,  53  Vt.  183. 

8  Chicago  &  Alton  R.  Co.  v.  Pondrom,  51  Ill.  333. 

4  Pittsburg  &  Con.  R.  Co.  v.  McClurg,  56  Pa.  St.  294 ;  N.  Jersey  R. 
Co.  v.  Kennard,  21  Pa.  St.  203. 

0  Laing  v.  Colder,  8  Pa.  St.  479.  Compare  Indianapolis  &  Cin.  R. 
Co.  v.  Rutherford,  29  Ind.  82  ;  Holbrook  v.  Utica  &  S.  R.  Co.,  12  N.  Y. 
236. 

0  Chicago  &  A.  R.  Co.  v.  Johnson,  116  Ill.  206. 

7  Wabash,  St,  L.  &  Pac.  Ry.  Co.  v.  Wallace,  110  Ill.  114. 
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way  crossing,  where  the  view  is  obstructed  by  piles 
allowed  to  remain  in  the  right  of  way,  it  was  his  duty  to 
use  proportionate  care.  The  instruction  had  simply 
recognized  the  duty  of  the  company’s  engineer  to  ring 
bell  or  sound  whistle.  Not  to  give  the  signal  at  a 
crossing,  at  a  deep  cut  or  liill-ascent,  or  where  hushes, 
etc.,  obstruct  the  view,  is  gross  negligence.1 2 3 

§  1499.  Indiana,  Pennsylvania,  etc. 

In  an  Indiana  case  in  1885, 2  a  railway  company  was 
held  liable  for  the  death  of  a  freight-car  brakeman  from 
a  bridge  being  built  inconveniently  low. 

In  a  Pennsylvania  case  in  1871, 3  it  was  held  that,  in 
an  action  for  killing  a  person  at  a  crossing,  it  need  not 
be  proved  affirmatively  that  the  deceased  stopped  and 
looked  up  and  down  the  road  ;  the  instinct  of  preserva¬ 
tion  is  presumed.  But  in  a  New  York  case  in  1S71,4  for 
injury,  it  was  held  that  there  must  be  proof  that  the 
defendant  did  not  contribute  thereto  by  any  negligence 
of  his  own. 

Applications  of  the  rule  in  other  States  are  too  multi¬ 
farious  and  variegated  for  merest  mention.5 

§  1500.  Stepping  off  Moving  Train— Shutting  Car  Door  in 
Tunnel — “  Kick  ” — “  Running  Switch.” 

There  is  no  universal  and  inflexible  rule  as  to  what  is 
negligence.  In  Maryland,  a  vigorous  young  man  stepping 
from  a  moving  train  by  daylight  with  a  valise  in  one 
hand  and  a  basket  in  the  other,  may  not  necessarily  be 
negligent.6  Nor  a  passenger  thrusting  his  hand  through 
a  glass  door  which  he  was  trying  to  shut  while  the  car 
was  rushing  through  a  tunnel  in  darkness.7 

1  Indianapolis  &  St.  L.  R.  Co.  v.  Stables,  62  Ill.  313.  See  Chicago 
&  A.  R.  Co.  v.  Johnson  (1886),  116  Ill.  206. 

2  Baltimore  &  O.  R.  Co.  v.  Rowan,  104  Ind.  88. 

3  Pennsylvania  R.  Co.  v.  Weber,  76  Pa.  St.  157. 

4  Warner  v.  N.  Y.  Cent.  R.  Co.,  44  N.  Y.  465. 

5  gee  w.  A.  Haggerty’s  collation,  36  Alb.  L.  J.  324. 

e  Cumberland  Val.  R.  Co.  v.  Maugans  (1883),  61  Md.  53. 

7  Western  Md.  R.  Co.  v.  Stanley,  Id.  266. 
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In  a  Minnesota  case  in  1884, 1  it  was  held  to  be  for  the- 
jury  to  determine  how  thickly  settled  must  be  the  local¬ 
ity  to  render  it  ‘ ‘  negligence  ”  to  ‘ ‘  kick  ”  a  car  across  a 
street.  In  a  New  York  case  in  1865, 2  it  was  held  to  be 
negligence  to  make  a  “running  switch”  in  a  populous 
village  ;  e.  g.,  in  the  main  street  of  Albion,  which  village 
contained  3,000  inhabitants. 

§  1501.  “  Mere  Boy  ” — Grabbing  Electric  Wire — Climbing  on 
Car. 

The  courts  are  inclined  to  be  lenient  to  the  careless¬ 
ness  of  mamma’s  ‘‘mere  hoy,  you  know.”  In  a  North 
Carolina  suit  in  1894, 3  by  an  administrator  for  causing 
death,  it  was  held  not  to  be  contributory  negligence  for 
a  hoy  ten  years  old  walking  along  the  sidewalk  to  grasp 
a  guy  wire  hanging  from  an  electric  light  pole  ;  there 
being  nothing  to  indicate  that  it  was  a  “ live”  one. 

In  an  Arkansas  case  in  1893, 4  it  was  held  that  a  rail¬ 
way  company  is  not  bound  to  keep  a  look-out  to  prevent 
boys  from  swinging  on  the  ladders  of  its  slowly-moving 
freight  trains  ;  and  its  failure  to  do  so  is  not  negligence. 
Similarly  held  in  Rhode  Island  in  1884,  as  to  a  boy’s 
jumping  on  a  street  railway  platform  car  ; 5  and  in  Penn¬ 
sylvania  in  1879,  as  to  a  child  jumping  upon  the  front 
platform,6  and  cases  of  stealing  rides.7  In  Indiana,  climb¬ 
ing  on  cars  while  in  motion  is  punishable  by  fine  not 
exceeding  three  dollars.8 

§  1502.  Child  Trespass  License. 

In  a  Salem  case  in  189 3, 9  it  was  held  that  leaving 
street  cars  in  a  street  does  not  import  a  license  to 
children  to  play  upon  them,  and  a  boy  ten  years  old  in¬ 
jured  by  an  unfastened  brake  could  not  recover  dam- 

1  Howard  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  32  Minn.  214. 

2  Brown  v.  N.  Y.  Central  R.  Co.,  32  N.  Y.  597. 

3  Haynes  v.  Raleigh  Gas  Co.,  19  S.  E.  Rep.  344  ;  114  N.  Car.  203. 

«  Catlett  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  57  Ark.  461. 

6  Bishop  v.  Union  R.  Co.,  14  R.  I.  314. 

6  Hestonville  Pass.  Ry.  Co.  v.  Connell,  88  Pa.  520. 

7  Rodgers  v.  Lees,  140  Pa.  475.  3  Ind.  R  g_  1894;  g  2290. 

9  Gay  v.  Essex  Elec.  St.  Ry.  Co.,  159  Mass.  238. 
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ages  therefor.  A  child  eight  years  old  may  be  a  tres¬ 
passer  and  subject  to  the  rules  of  law  as  to  negligence 
relating  to  trespassers.  Thus  in  a  Pennsylvania  case  in 
1882, 1  the  owner  of  an  old  brick-yard  site  was  held  not  to 
be  liable  for  the  drowning  of  a  boy  eight  years  old  who  in 
the  daytime  fell  into  an  unguarded  well  100  feet  from 
the  highway.2 


§  1503.  Seclusion  Distance— Dedham  Turn-table  Fun. 

In  a  Massachusetts  case  in  1891, 3  as  to  a  turn-table 
accident  at  Dedham,  it  was  held  that  a  boy  could  not 
recover  from  a  railway  company  for  personal  injuries 
from  its  having  left  unlocked  and  unguarded  a  turn¬ 
table  nearly  six  hundred  feet  from  two  highways.  The 
following  extract  is  from  Irving  Browne’s  pleasantly 
rhymed  report  of  the  case  : 4 

“  He  came  to  the  court  and  prayed  relief 
Of  a  monetary  kind ; 

Unfeelingly  thus  beyond  belief 
Responded  that  justice  blind : 

‘  My  son,  you  were  doing  very  wrong 
On  the  company’s  land  to  pass, 

Disturbing  the  quiet  air  with  song, 

And  disan-anging  the  grass. 

The  gentlemanly  directors  may  not 
Be  forced  to  adopt  a  mode 
Of  guarding  such  a  secluded  spot, 

Five  hundred  feet  from  the  road. 

Much  better  to  take  your  mother’s  hand 
And  walk  on  the  Common  green, 

Or  with  the  most  cultured  youth  of  the  land 
Sail  boats  on  the  Frog-Pond  clean; 

Or  with  a  proper  descriptive  book, 

The  menagerie’s  lessons  crave, 

Or  on  Sunday  take  a  pious  look 

At  your  dear  old  grandfather’s  grave. 


1  Gillespie  v.  McGowan,  100  Pa.  144. 

2  See  Hayes  v.  Mich.  Cent.  R.  Co.  (1884),  111  U.  S.  228.  See  also 
collation,  26  Alb.  L.  J.  204.  See  Frost  v.  Eastern  R.  Co.  (1887),  64  N. 
H  220  See  also  Lynch  v.  Nurdin  and  Chicago  v.  Starr,  post,  §  15-H. 

s  Daniels  v.  N.  Y.  &  N.  Eng.  R.  Co.,  154  Mass.  349. 


*  Gr.  Bag,  124. 
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This  court  cannot  have  any  sympathy 
With  rude  and  boisterous  sport. 

If  we  ever  were  boys  time  long  gone  by, 

We  did  nothing  of  the  sort. 

Listen  not  to  the  siren-singing 
Of  turn-tables,  swings  or  carts, 

For  misery  ever  they’re  bringing 
To  those  who  yield  to  their  arts. 

And  allow  this  instruction  holy 
On  your  infant  memory  to  fall : 

“  Though  the  mills  of  the  gods  grind  slowly, 

They  grind  exceeding  small.”  ’  ” 

Probably  no  one  enjoyed  the  humor  o’f  this  sally  of 
Mr.  Browne’s  any  more  than  Judge  John  Latlirop  him¬ 
self  who  rendered  the  opinion,  and  who,  it  .is  needless  to 
add,  would  be  the  last  person  in  the  world  to  deliver  such 
a  dominie  preachment.1  Perhaps  it  is  true  that  the 
judge  had  lost  “sympathy  with  rude  and  boisterous 
sport,  ”  having  had  enough  of  that  sort  of  thing  when 
commanding  a  company  in  the  Thirty-fifth  Mass.  In¬ 
fantry  thrashing  rebels.  The  opinion  in  the  Daniels  case 
contains  a  clear  and  masterly  review  and  distinguish- 
ment  of  cases  in  point. 

In  order  to  render  Mr.  Browne’s  inills-of-tlie-gods 
quotation  intelligible  to  little  boys  of  Boston,  Dedham 
and  Cambridge,  and  eke  to  a  chiel  named  “  George 
Freddy,”  the  writer  subjoins  the  original  sybil-line 

0(J’s  Ostuv  aXioLHT'.  /AuXm,  aXiutn  ds  Xs~~d. 

§  1504.  Privity  in  Contributory  Negligence— Candle  to  Gas. 

In  a  case  in  1876, 2  it  was  held  that  the  female  plaint¬ 
iff,  who  had  accepted  a  competent  driver’s  invitation  to 
ride,  was  not  chargeable  with  his  contributory  negli¬ 
gence.  In  a  New  York  case  in  1877, 3  it  was  held  that 
although  a  gas  company  neglected  effectually  to  cap  a 
service  pipe,  one  could  not  recover  for  the  consequences 

1  The  writer  (who  was  once  his  assistant  Mass,  reporter)  can  testify 
to  his  excellent  taste  and  strong  common  sense. 

2 Robinson  v.  N.  Y.  Cent.  &  H.  Riv.  R.  Co.,  66  N.  Y.  11. 

3 Lanigan  v.  N.  Y.  Gas-L.  Co.,  71  N.  Y.  29. 
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of  an  explosion  caused  by  bis  servant’s  carelessly  lighting 
a  candle  in  a  store-cellar  that  had  been  closed  five  days. 

§  1505.  Sausage  and  Pocket-knife. 

The  London  Telegraph  in  1830  told  of  a  singular  suit 
pending  at  Marburg  by  an  Italian  commercial  traveler 
against  the  Sud-Bahn  Company  for  injury  from  the 
shock  of  a  collision  causing  a  pocket-knife,  with  which 
he  was  introducing  into  his  mouth  a  Bologna  sausage, 
to  cut  a  slit  two  inches  long.  The  railway  company 
pleaded  that  no  decent  person  eats  with  a  knife,  and  that 
he  would  not  have  been  injured  had  lie  not  been  commit¬ 
ting  a  social  delict.  It  is  not  reported  if  he  set  up  the 
immunity  or  custom  of  commercial  travelers  to  eat  in 
whatever  way  is  most  handy — whether  decorous  or  not. 
The  case  reminds  of  that  of  the  dentist  injured  by  a  jolt 
of  the  cars  while  biting  off  a  cigar. 

§  1506.  Risking  Slipping  Rather  than  Waiting  —  Ferry¬ 
bridge-bump— Fleeing  Tob.  Fum.  Noc. 

Occasionally  a  desperate  defendant  sued  for  negli¬ 
gence  tries  to  apply  the  maxim,  volenti  non  jit  injuria. 
In  a  Massachusetts  case  in  1891, 1  it  was  held  that  a 
female  employe  in  a  mill  is  not  negligent  in  using 
slippery  steps  in  her  exit  from  the  mill ;  there  being  no 
other  exit,  the  maxim  did  not  apply.  She  was  not  bound 
to  stay  in  the  mill  till  warm  weather,  nor  to  jump  out 
the  window,  nor  to  call  for  the  hook  and  ladder  company. 

The  audacity  of  defendant  corporations  is  exemplified 
by  a  plea  in  a  Pennsylvania  case,2  for  injuries  to  the 
plaintiff,  Miss  Monaghan,  from  the  boat’s  striking  the 
bridge  with  such  force  as  to  throw  her  down,  while  she 
was  standing  inside  the  cabin.  The  ferry  company 
pleaded  that  she  was  guilty  of  contributory  negligence, 
namely,  in  having  arisen  from  her  seat  before  the  boat 
was  secured. 

1  Fitzgerald  v.  Conn.  River  Paper  Co.,  155  Mass.  155. 

2  Monaghan  v.  Camden  &  Phila.  Steam  Ferry  Co.,  10  W.  N.  Cas.  47. 
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In  an  Iowa  case  in  1868, 1  it  appeared  that  an  accident 
would  not  have  happened  to  Mrs.  McDonald,  had  she  and 
her  husband  not  tried  to  get  aboard  the  train  before  it 
was  ready.  She  believed  it  to  be  ready,  and  there  was 
no  notice  to  the  contrary.  Her  departure  from  the 
waiting-room  had  been  precipitated  by  her  nausea  from 
offensive  and  unwholesome  air  produced  by  smoker- 
stinkers.  The  Supreme  Court  held  that  the  railway 
company  was  liable  for  her  consequent  injury. 

§  1507.  Going  One  Way  and  Looking  Another  (at  a  Woman) 
— Street-car  Platform  —  Sun-bonnet  —  Sailor  on 
Boom. 

It  is  contributory  negligence  to  walk  or  drive  in  one 
direction  while  looking  in  another.  So  held  in  a  woman’s 
suit  in  Iowa  in  1881, 2  to  recover  of  a  town  for  injury 
from  its  allowing  a  child’s  swing  in  a  street  ;  the  dis¬ 
traction  being  another  woman’s  tongue. 

It  is  not  necessarily  contributory  negligence  for  one 
to  ride  on  a  crowded  street-car  platform.3 

In  Louisiana,  it  is  held  not  to  be  contributory  negli¬ 
gence  to  wear  a  sun-bonnet  in  the  street.  Still  a 
(French)  sun-bonnet  may  be  neglige .4  Nor  in  Wisconsin, 
for  a  sailor  to  obey  an  order  to  do  a  thing  manifestly 
perilous  ;  e.  g.,  to  stand  upon  a  lower  boom  and  adjust 
a  gaff  by  a  bow-line  fastened  to  one  of  the  horns  of  the 
gaff  and  liable  to  slip.5 

§  1508.  Foreseer’s  Dilemma. 

A  Missouri  case  in  1870  6  presented  a  unique  illustra¬ 
tion  of  the  impotence  of  a  plea  of  contributory  negli¬ 
gence, — a  suit  by  a  fortune-teller  for  injury  in  a  railway 
accident.  The  plea  set  forth  this  dilemma  :  She  either 
could  or  could  not  foresee.  If  her  capacity  as  a  fortune- 

1  McDonald  v.  Chicago  &  N.  W.  R.  Co.,  26  Iowa,  124. 

2Tuffree  v.  State  Center,  57  Iowa,  538. 

8  Thirteenth,  etc.,  St.  Pass.  Ry.  Co.  v.  Boudrou  (1880),  92  Pa.  475. 
See  collation,  25  Alb.  L.  J.  84. 

4  Shea  v.  Reems  (1881),  36  La.  An.  966. 

5  Thompson  v.  Hermann  (1879).  47  Wis.  602. 

6  Ruth  Glenn  v.  Hannibal  &  St.  J.  R.  Co.  (N.  Prius),  St.  L.  Dem. 
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teller  was  worthless,  why  claim $3,000  damages?  If  she 
foresaw  the  accident,  her  own  negligence  exceeded  that 
of  the  company.  The  defendant  also  offered  to  prove 
that  she  had  agreed  to  compromise  for  $200.  The  plaint¬ 
iff’s  counsel  threatened  that  if  this  evidence  was  intro¬ 
duced,  he  would  show  that  she  was  non  compos  mentis 
at  the  time  of  making  such  agreement.  The  court  gave 
her  the  option  of  accepting  $500,  or  taking  her  chances 
with  a  jury.  She  was  compos  enough  to  accept  it. 

§  1509.  Burden  of  Proof  of  Contributory  Negligence. 

There  is  a  great  conflict  of  decisions  whether  or  not 
the  burden  of  proof  as  to  the  plaintiff ’s  contributory  neg¬ 
ligence  (or  freedom  therefrom)  is  on  himself  or  on  the 
defendant.  In  the  following  States  it  is  held  to  be 
upon  the  plaintiff :  Connecticut,1  Illinois,2  Indiana,3 
Iowa,1  Louisiana,5  Maine,6  Massachusetts,7  Michigan,8 
Mississippi,9  New  York,10  and  North  Carolina.11 

In  the  following,  it  is  held  to  be  upon  the  defendant:  Ala¬ 
bama,12  Arkansas,13  California,14  Colorado,15  Dakota  Ter. , 16 
North  Dakota,17  Kentucky,18  Maryland,10  Minnesota,20 

1  Button  v.  Frink  (1883),  51  Conn.  342. 

2  Missouri  Furnace  Co.  v.  Abend  (1883),  107  Ill.  44. 

8  Cine.  H.  &  I.  R.  Co.  v.  Butler  (1885),  103  Ind.  31. 

4  Bonce  v.  Dubuque  St.  Ry.  Co.  (1880),  53  Iowa,  278. 

5  Moore  v.  Shreveport  (1848),  3  La.  An.  645. 

6  Chase  v.  Maine  Central  R.  Co.  (1885),  77  Me.  62. 

7  Chaffee  v.  Boston  &  L.  R.  Co.  (1870),  104  Mass.  108. 

8  Mitchell  v.  Chicago  &  G.  T.  Ry.  Co.  (1883),  51  Mich.  236. 

9  Vicksburg  v.  Hennessy  (1877),  54  Miss.  391. 

10  Johnson  v.  Hudson  River  R.  Co.  (1859),  20  N.  Y.  65  ;  Tolman  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  (1885),  98  N.  Y.  198. 

11  Owens  v.  Richmond  &  D.  R.  Co.  (1883),  88  N.  Car.  502. 

12  Mobile  &  M.  Ry.  Co.  v.  Crenshaw  (1880),  65  Ala.  566. 

18  Memphis  &  L.  R.  Ry.  Co.  v.  Salinger  (1885),  46  Ark.  528. 

14MacDougall  v.  Central  R.  Co.  (1883),  63  Cal.  431. 

15  Sanderson  v.  Frazier  (1884),  8  Colo.  79. 

16  Sanders  v.  Reister  (1875),  1  Dak.  151. 

17  Gram  v.  No.  Pac.  R.  Co.  (1890),  1  N.  Dak.  252. 

78  Louisville,  C.  &  L.  R.  Co.  v.  Goetz’s  Adm.  (1881),  79  Ky.  442. 

19  Prince  George’s  Gy.  Com’rs  v.  Burgess  (1881),  61  Md.  29. 

20  Hocum  v.  Weitlierick  (1875),  22  Minn.  152. 
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Missouri,1  Montana,2  Nebraska,3  Nevada,4  New  Hamp¬ 
shire,5  New  Jersey,6  Ohio,7  Oregon,8  Pennsylvania,9 
Rhode  Island,10  South  Carolina,11  Tennessee,12  Texas,13 
Vermont,14  West  Virginia,15  and  Wisconsin.16  So  also  in 
the  Federal  courts.17 

Of  course,  the  burden  is  shifted  upon  the  plaintiff 
where  his  own  evidence  justifies  the  inference  that  his 
own  negligence  was  a  proximate  cause  of  the  injury.18 

§  1510.  Erratic. 

In  a  Pennsylvania  case  in  1876,  Dougherty  against  the 
proprietor  of  Fox’s  American  Theater,19  it  was  held  that 
the  relation  of  proprietor  or  manager  of  a  theater  to  the 
performer  is  that  of  master  and  servant  ;  and  that  it  is 
not  contributory  negligence  on  the  part  of  a  spectator 
injured  by  the  fall  of  a  trapeze-performer,  that  he  sat  in 
the  front  row.  The  following  extract  is  from  Irving 
Browne’s  pleasantly  rhymed  report  of  the  case.20  The 
original  reporter  is  responsible  for  the  anachronism  of 
putting  the  (appellant)  defendant  before  the  versus, 


1  Petty  v.  Hannibal  &  St.  J.  R.  Co.  (1885),  88  Mo.  306. 

2  Wall  v.  Helena  St.  Ry.  Co.  (1892),  12  Mont.  44. 

3  Lincoln  v.  Walker  (1885),  18  Neb.  244. 

4  Knaresboro  v.  Belcher  Silver  Min.  Co.  (1875),  3  Saw.  446. 

5  Smith  v.  Eastern  R.  Co.  (1857),  35  N.  H.  356. 

6  Delaware,  L.  &  W.  R.  Co.  v.  Toffey  (1875),  38  N.  J.  L.  525. 

7  Baltimore  &  O.  R.  Co.  v.  Whitacre  (1880),  35  Ohio,  627. 

8  Grant  v.  Baker  (1885),  12  Or.  329. 

9  Schum  v.  Pa.  R.  Co.  (1884),  107  Pa.  8. 

10  Cassidy  v.  Angell  (1879),  12  R.  I.  447. 

11  Crouch  v.  Charleston  &  S.  Ry.  Co.  (1884),  21  S.  Car.  495. 

32  Louisville  &  G.  S.  R.  Co.  v.  Fleming  (1884),  14  Lea,  128. 

13  Dallas  &  W.  Ry.  Co.  v.  Spicker  (1884),  61  Tex.  427. 

14  Walker  v.  Westfield  (1867),  39  Vt.  246. 

15  Fowler  v.  Baltimore  &  O.  R.  Co.  (1881),  18  W.  Va.  579. 

10  Hoyt  v.  Hudson  (1876),  41  Wis.  105. 

17  Washington  &  G.  Ry.  Co.  v.  Gladmon  (1872),  15  Wall.  401. 

18  Lopez  v.  Central  Ariz.  Min.  Co.  (1883),  1  Ariz.  464 ;  Hays  v. 
Gallagher  (1872),  72  Pa.  136  ;  Worthington  v.  Central  Vt.  R.  Co.  (1891), 
64  Vt.  1077. 

9  Fox  v.  Dougherty,  2  W.  N.  Cas.  417. 

20  3  Gr.  Bag,  238.  [For  “  Fox  ”  imagine  Do(u)g.] 
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“  .  .  .  There’s  danger  in  the  front 
Of  theater  called  ‘  bald-head  row,’ 

When  at  the  gay  placarded  show 
The  masculine  spectators  sit 
And  watch  the  painted  dancer  flit 
With  heaving  breast  on  pointed  toe, — 

A  ‘  stock  ’  exhibitor  who  salves 
Misfortune’s  rubs  by  raising  calves. 

“  ’Twas  in  that  fatal  row 
That  crafty  Fox  one  evening  sat 
To  see  a  famous  acrobat 
Perform  upon  a  high  trapeze 
Contortions  fit  one's  blood  to  freeze. 

I  cannot  tell  the  tumbler’s  gender, 

But  Fox,  I  think,  would  not  expend  a 
Cent  extra  on  a  manly  Avhirl, 

And  so  it  must  have  been  a  girl. 

“  But  on  the  aforesaid  night 
When  Fox  confiding  sat  so  near 
That  ‘  star  ’  performer  from  her  sphere 
Most  madly  shot,  and  straight  on  Fox 
Came  down  with  blow  to  fell  an  ox. 

But  when  he  sued  the  manager, 

The  latter  did  the  plea  prefer 

That  Fox  himself  should  bear  the  brunt, 

Because  he  sat  so  near  the  front. 

“  Then  said  the  weighty  court  : 

‘  When  you  sold  Fox  that  seat  reserved, 

That  he  from  harm  should  be  preserved 
You  guaranteed  ;  your  shooting  stars, 

Whether  they’re  Venuses  or  Mars, 

You  must  restrain,  or  when  they  set, 

Contrive  to  catch  them  in  a  net, 

While  nothing  dangerous  revealing, 

This  Fox’s  fate  you  came  near  sealing.’  .  .  .” 

(5)  §  1511.  Common  Carriers  —  Shipper’s  Duty  — Nitro¬ 
glycerine. 

Of  the  multitudinous  and  various  cases  concerning 
liability  of  common  carriers  for  negligence, — with  or 
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without  published  restrictions, — our  limits  admit  only  a 
few  leading  illustrations.1  And  first,  it  must  not  be 
forgotten  that  shippers  have  duties  to  the  carrier  thereon. 
They  must  notify  of  any  danger  in  the  matter  shipped  ; 
so  held,  in  the  two  “Burstin”’  cases,  where  nitro¬ 
glycerine,  shipped  from  New  York,  had  exploded  in  San 
Francisco.2  Compare  an  English  case  in  1802,  as  to  a 
shipment  of  inflammable  varnishes  ; 3  one  in  1856,  as  to 
chloride  of  lime  ; 4  a  Federal  court  case  in  1861,  as  to 
mastic  ;5  and  non-disclosure  cases,  infra. 

§  1512.  Stipulation  for  Exemption. 

In  a  case  in  the  U.  S.  Supreme  Court  in  1873, 6  it  was 
held  not  to  be  just  or  reasonable  for  a  common  carrier 
to  stipulate  for  exemption  from  responsibility  for  the 
negligence  of  himself  or  servants ;  that  it  applied 
especially  to  passengers  ;  and  here,  to  the  case  of  a  drover 
having  a  free  pass  on  a  stock  train,  to  look  after  his 
cattle.7  In  Louisiana,  such  exemption  simply  cannot 
extend  to  fraudulent,  reckless  or  willful  misconduct.8 

In  a  New  York  case  in  1875, 9  it  was  held  that  a 
stipulation  in  an  express  company’s  receipt  not  to  be 
liable  for  any  loss,  etc.,  “  unless  the  just  and  true  value  ” 
be  stated,  did  not  include  a  loss  occasioned  by  the  com¬ 
pany’s  negligence. 

In  a  case  from  a  Kentucky  Federal  court  in  1876, 10 
it  appeared  that  in  1869  the  Southern  Express  Company 
received  from  the  Louisiana  National  Bank  at  New 

1  As  to  the  rights  of  ticket-holders  generally,  see  post,  §§  1665-73. 

?  Barney  v.  Burstenbinder  (1872),  7  Lans.  210 ;  Parrot  v.  Wells, 
Fargo  &  Co.,  15  Wall.  524. 

8  Williams  v.  East  India  Co. ,  3  East,  192. 

4  Brass  v.  Maitland,  6  El.  &  B.  470. 

5  Pierce  v.  Winsor,  2  Sprague,  35. 

6  N.  Y.  Central  R.  Co.  v.  Lockwood,  17  Wall.  357. 

7  Compare  Mynard  v.  Syracuse,  B.  &  N.  Y.  R.  Co.  (1877),  71  N.  Y. 

180. 

8  Higgins  v.  N.  O.,  M.  &  C.  R.  Co.  (1876),  28  La.  An.  133.  Compare 
Pennsylvania  R.  Co.  v.  Rairdon  (1888),  119  Pa.  577. 

9  Westcott  v.  Fargo,  61  N.  Y.  542. 

10  Bank  of  Ky.  v.  Adams  Exp.  Co.,  93  U.  S.  174. 
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Orleans  a  package  containing  $13,52S  for  delivery  to  the 
Bank  of  Kentucky,  Louisville.  At  Humboldt,  Tennessee, 
the  messenger  of  that  company  delivered  it  to  the 
messenger  of  the  defendant  company  to  deliver  to  the 
plaintiff  bank.  A  defective  trestle  on  the  Louisville  and 
Nashville  Railroad  gave  way,  the  cars  caught  fire  from 
the  locomotive,  and  the  money  in  the  safe  was  burned. 
The  bill  of  lading  contained  an  exception  :  “  The  express 
company  is  not  to  be  liable  in  any  manner  or  to  any 
extent  for  any  loss  or  damage  or  detention  of  such 
package  ;  or  its  contents,  or  of  any  portion  thereof, 
occasioned  by  fire.”  Held,  that  this  did  not  excuse  the 
company  from  liability  for  the  loss  by  fire  caused  by  the 
negligence  of  the  railroad  company,  to  which  the  former 
had  confided  a  part  of  the  dut}r  it  had  assumed. 

§1513.  The  Orloff  Laces. 

In  a  New  York  Federal  court  in  1875  was  decided  a 
case,1  temporarily  famous,  not  only  from  the  eminence 
of  the  parties,  but  also  as  exciting  attention  to  the 
limitation  of  the  liability  of  carriers  for  loss  of  contents 
of  passengers’  baggage.  The  plaintiff,  a  wealthy  Russian 
lady,  wife  of  Col.  Orloff  and  traveling  under  escort  of 
one  Webber,  had  six  trunks,  one  of  which,  as  she  alleged, 
contained  laces  worth  $200,000.  When  this  trunk  was 
in  the  baggage-room  of  the  Delavan  House,  Albany,  she 
sent  Webber  to  it  for  certain  articles,  which  he  returned, 
and  locked  it.  The  trunk  was  delivered  to  the  defendant 
company’s  baggage  agent  in  good  condition,  and  was 
checked  for  Niagara  Falls.  On  its  arrival  there,  the 
locks  were  broken  and  the  laces  abstracted.  One 
instruction  to  the  jury  was  that  a  carrier  is  not  respon¬ 
sible  for  such  unusual  articles  as  the  exceptional  habits 
or  fancies  or  the  idiosyncrasies  of  some  particular  indi¬ 
vidual  may  prompt,  but  only  for  such  articles  as  is 
customary  or  reasonable  for  travelers  of  the  same  class 
or  tastes  in  general  to  take  with  them  for  such  journeys 

1  Olga  de  Maluta  Fraloff  v.  N.  Y.  Central  &H.  River  R.  Co.,  12 
Blatclif.  484. 
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<is  the  one  in  evidence.  Also  that  they  could  find  a 
portion  of  the  laces  to  have  been  reasonable  baggage, 
and  the  remainder  not.  The  jury  rendered  a  verdict 
for  her  for  $10,000.  Judge  Wallace  approved. 

§  1514.  Sleeping-car  Larcenies. 

To  render  a  sleeping-car  company  liable  for  a  diamond- 
pin  stolen  from  the  berth  of  a  passenger,  there  must  be 
strong  proof  of  negligence  thereof.1 

In  a  California  case  in  1886, 2  a  railway  company  was 
held  not  to  be  responsible  for  $92,000  in  gold  coin  in 
satchels  of  a  passenger  as  luggage. 

Compare  the  case  of  a  valise  stolen  from  a  sleeping- 
car  while  the  owner  stepped  out  to  telegraph.3 

§  1515.  Drovers’  Passes. 

In  an  English  case  in  1875, 4  it  was  held  that  a  condi¬ 
tion  in  a  cattle  ticket,  that  the  drovers  in  charge,  travel¬ 
ing  without  payment,  travel  at  their  own  risk,  applied 
to  the  whole  of  a  through  railway  journey  :  thus,  upon 
a  collision,  near  Morpeth,  the  North  Eastern  Company 
was  free  from  liability  to  one  who  had  booked  on  the 
North  British  line.5  But  where  carriers  run  over  other 
roads  than  their  own,  the  first  company  must  take  the 
risk  of  the  negligence  of  the  employes  of  the  others.6 

§  1516.  Privity— Connecting  Roads. 

In  an  English  case  in  1875, 7  it  appeared  that  when 
an  inspector  of  the  L.  &  N.  W.  company  was  travel¬ 
ing  under  its  pass  on  the  defendant  company’s  line,  over 
which  the  L.  &  N.  W.  had  running  powers,  the  train 

1  Pullman  Pal.  Car  Co.  v.  Gaylord  (Ky.  1884),  30  Alb.  L.  J.  424. 

2  Pfister  v.  Cent.  Pac.  R.  Co.,  70  Cal.  169. 

3  Pullman  Pal.  Car.  Co.  v.  Pollock  (1887),  69  Tex.  120. 

4  Hall  v.  North  Eastern  Ry.  Co.,  L.  R. ,  10  Q.  B.  Cas.  437. 

5  Compare  Vermont  &  Mass.  R.  Co.  v.  Fitchburg  R.  Co.,  14  Allen, 

462. 

6  Illinois  Cent.  R.  Co.  v.  Barron  (1866),  5  Wall.  90.  Compare  Keep  v. 
Indianapolis  &  St.  L.  R.  Co.  (1882),  10  Fed.  Rep.  454. 

7  Armstrong  v.  Lancashire  &  Y.  Ry.  Co.,  L.  R.,  10  Ex.  Cas.  47. 
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collided  with  wagons  from  a  siding,  through  carelessness 
of  the  engine-driver  and  the  joint  negligence  of  the 
defendant  company.  Held,  that  he  was  so  far  identi¬ 
fied  with  the  L.  &  N.  W.  that  he  could  not  recover  for 
the  consequent  personal  injury.1 

In  a  case  in  an  Iowa  Federal  court  in  1888, 2  it  was 
held  that  the  duty  imposed  by  the  interstate  commerce 
act  of  receiving  freight,  etc.,  from  connecting  roads,  was 
enforceable  by  injunction  even  though  a  strike  of  engi¬ 
neers  had  been  ordered  on  the  plaintiff’s  road,  and  if  the 
defendant  should  accept  cars  from  the  “  boycotted  ”  road 
its  own  men  would  be  called  out. 

§  1517.  Who  is  a  “  Passenger  ”  ? — Duty  of  “Due  Care.” 

In  a  Massachusetts  case  in  1880, 3  it  was  held  that 
one  leaping  from  the  train  ceased  to  he  a  passenger/ and 
the  railway  company  was  not  liable  for  the  consequent 
death  of  a  “  passenger,”  although  the  act  was  induced 
by  the  conductor’s  calling  out  the  station,  “Oak  Grove,” 
and  the  train  slowing  up  without  stopping. 

In  a  Missouri  case  in  1875, 4  it  was  held  to  be  the  duty 
of  a  railway  company  to  allow  a  man  escorting  a  lady 
and  infant  to  her  seat,  time  to  quit  the  train  without 
injury. 

It  is  not  the  duty  of  a  railway  company  to  place 
screens  in  its  car- windows. 5 

In  a  Nebraska  case  in  1873, 6  it  appeared  that  a  train 
of  cars  running  three-quarters  of  an  hour  behind  the 
advertised  time  was  upset  by  a  sudden  gust,  and  the 
plaintiff  was  injured  ;  but  she  would  not  have  been  hurt 
had  the  car  then  been  at  the  due  place  miles  away.  Held, 
that  the  tardiness  was  not  the  proximate  cause  of  the 
injury. 

1  Baron  Bram well,  citing  Thorogood  v.  Bryan  (1849),  8  Com.  B.  115. 

2  Chicago,  B.  &  Q.  Ry.  Co.  v.  Burlington  C.  R.  &  N.  Ry.  Co.,  34 
Fed.  Rep.  481. 

8  Com'th  v.  Boston  &  M.  R.  Co.,  129  Mass.  500. 

4  Doss  v.  Mo.,.  Kan.  &  Tex.  R.  Co.,  59  Mo.  27. 

5  Missimer  v.  Phila.  &  Read.  R.  Co.  (1885),  17  Phila.  172. 

6  M’Clary  v.  Sioux  City  &  Pac.  R.  Co.,  3  Nebr.  44. 
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§  1518.  Steps— Car  Platform. 

Iii  a  New  York  case  in  18' 72, 1  it  appeared  that  Mrs. 
Poulin  wore  a  skirt  having  steel  hoops,  one  of  which,  as 
she  was  alighting  from  the  defendant’s  street-car  with  a 
child  in  her  arms,  caught  on  a  nail  projecting  from  the 
platform,  and  she  was  thrown  down  and  was  dragged 
several  feet  before  the  car  was  stopped.  It  was  held  that 
if  hoop  skirts  were  worn  by  such  passengers  as  the 
defendant  company  was  in  the  habit  of  carrying,  it  was 
bound  to  take  a  corresponding  care  to  carry  them  safely. 
The  verdict  in  her  favor  for  $2,500  was  approved.2  In  a 
New  York  case  in  1877, 3  it  appeared  that  the  steps  had 
become  icy  and  no  sand  or  ashes  sprinkled  thereon. 
Consequently  Weston,  a  passenger,  fell  and  sustained 
severe  injuries.  The  jury  gave  him  a  verdict  for  $9,000, 
in  accordance  with  instructions  upon  the  company’s 
duty. 

§  1519.  Inadequate  Station-platform  Steps. 

In  a  Vermont  case  in  1875, 4  it  appeared  that  at  the 
Wells  River  station  Mrs.  Beard  had  reached  the  upper 
platform  by  a  south  stairway,  but  the  station  being  un¬ 
lighted,  she  started  to  return  to  the  village  before  taking 
the  night  train  for  Barnet.  In  groping  about  she  found 
an  opening  on  the  north  side  into  a  marginal  stairway 
(which,  it  seems,  for  convenience  of  express  wagons, 
terminated  four  feet  above  the  ground),  and  attempting 
to  descend,  fell  in  the  darkness,  crippling  her  hip  for 
life.  The  railroad  company  was  held  liable  for  the  con¬ 
sequences  of  its  want  of  lighting  ;  the  express  company’s 
stairway  being  under  its  control.  Judge  James  Barrett 
facetiously  remarked  that  “in  the  facilis  descensus 
Averni  of  the  ancient  bard,  the  easy  descent  had  quite 

1  Poulin  v .  Broadway  &  7tli  Av.  R.  Co.,  61  N.  Y.  621  ;  34  N.  Y. 
Superior  Ct.  296. 

2  See  Francis  Dana’s  pleasantly  rhymed  report  of  this  case,  ante, 
§  772. 

3  Weston  v.  N.  Y.  Elev.  R.  Co.,  42  N.  Y.  Superior  Ct.  156. 

i  Beard  v.  Conn.  &  Pass.  Riv.  R.  Co.,  48  Yt.  101. 
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as  much  to  do  with  the  misfortune  of  the  victim  as  the 
Avernus  at  the  bottom.”  Passengers  at  a  station  have 
a  right  to  assume  that  the  cars  do  not,  in  a  needlessly 
dangerous  manner,  extend  over  the  station  platform.1 2 

§  1520.  Unlighted  Gangway. 

In  a  Louisiana  case  in  1882, 2  it  appeared  that  the 
defendant  had  a  regular  supper  station  at  Hammond,  and 
that  the  passengers  were  compelled  to  pass  across  a  side¬ 
track  and  along  platforms  to  the  hotel.  Mrs.  Peniston 
sprained  her  ankle  by  reason  of  the  defendant’s  neglect 
to  keep  the  torch-light  burning,  which  ordinarily  lighted 
the  gangway.  She  was  held  entitled  to  recover, 
although  there  was  evidence  that  persons  not  strangers 
to  the  locality  found  no  difficulty  in  safe  ingress  and 
egress.  Judge  Poclie  cited  a  New  York  case  in  1878,  of 
a  lady  killed  at  Amboy  by  falling  from  a  snow-covered 
plank- walk  and  being  run  over.3  Also  a  Maine  case  in 
1S68,  of  a  lady  breaking  her  leg  in  a  hole  in  a  wharf  at 
Portland,  inadequately  lighted  between  the  cars  and 
steamboat.4  In  this  Maine  case,  Chief  Justice  Appleton 
refused  to  set  aside  a  verdict  for  $2,500. 

§  1521.  Conductor’s  Agency — Jackson  Ravine  Accident. 

A  conductor’s  advice  to  a  rash  act  will  not  relieve 
the  passenger  from  responsibility.5  Compare  the  case 
of  a  charterer  storing  a  cargo  of  sugar  contrary  to  the 
advice  of  the  ship  officers.6 7 

In  a  Mississippi  case  in  1876, 7  it  appeared  that  near 
Jackson,  the  track  being  obstructed  by  a  wrecked  freight 
train,  a  conductor  announced  to  his  passengers  that  on 
the  Jackson  side  there  was  a  substitute  train,  and  those 

1  Dobiecki  v.  Sharp  (1882),  88  N.  Y.  203. 

2  Peniston  v.  Chicago,  St.  L.  &  N.  O.  R.  Co.,  34  La.  An.  777. 

3  Hoffman  v.  N.  Y.  Central  &  H.  Riv.  R.  Co.,  13  Hun,  589. 

4  Knight  v.  Portland,  S.  &  P.  R.  Co.,  56  Me.  234. 

6  Whitlock  v.  Coiner  (1893),  57  Fed.  Rep.  565;  Baltimore  &  P.  R. 
Co.  v.  Jones,  95  U.  S.  439. 

6  The  Centurion  (1893),  57  Fed.  Rep.  412. 

7  Vicksburg  &  M.  R.  Co.  v.  Howe,  52  Miss.  202. 
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wishing  to  take  it  might  walk  around  the  wreck.  The 
night  was  dark,  and  he  built  a  lire  of  pine  near  a  ravine  to 
he  crossed,  and  stationed  employes  along  the  path  with 
lanterns.  But  he  neglected  to  station  any  one  to  warn 
of  the  ditch.  All  crossed  safely  except  Howe,  who  fell 
into  the  ravine  and  broke  his  leg.  The  company  was 
held  liable  to  him  therefor. 

§  1522.  Platform  Nuisances. 

It  is  the  duty  of  a  railway  company  to  keep  its  station 
platform  in  repair.  In  a  Maine  case  in  1871, 1  it  appeared 
that  at  a  decayed  spot  therein,  Tobin,  a  hackman, 
sprained  his  ankle.  The  judgment  on  a  verdict  in  his 
favor  for  $650  was  sustained.  In  a  Massachusetts  case 
in  1884, 2  it  appeared  that  a  lady  passenger  waiting  on  a 
station  platform  was  struck  by  a  mail-bag  thrown  from 
a  postal-car  goingthirty  miles  an  hour  (44  feet  a  second), 
and  that  the  throwing  was  a  custom  known  to  the 
defendant  company.  She  was  held  entitled  to  recover 
for  the  consequent  in j  ury .  But  it  seems  a  lady  passen¬ 
ger  could  not  recover  of  a  railway  company  exercising 
ordinary  diligence  to  prevent  such  occurrence,  for  being 
shocked  at  the  indecency  of  an  intruder  upon  the  plat¬ 
form.3 

§  1523.  Loafers  must  Provide  their  own  Platform. 

In  a  Pennsylvania  case  in  1868, 4  it  appeared  that 
owing  to  the  unusual  crowd  gathered  to  see  President 
Andrew  Johnson,  the  station  platform,  the  timbers  of 
which  were  partially  decayed,  broke  down,  causing  in¬ 
jury  to  Glillis.  The  Supreme  Court  held  that  he  could 
not  recover  therefor  ;  he  being  a  mere  sight-seer  and 
not  a  passenger  nor  person  there  to  meet  a  passenger. 
Judge  Sliarswood  compared  and  distinguished  certain 
cases,  including  an  English  case  in  1841, 5  where  a  child 

1  Tobin  v.  Portland,  S.  &  P.  R.  Co.,  59  Me.  183. 

2 Snow  v.  Fitchburg  R.  Co.,  136  Mass.  552. 

3 Batton  v.  So.  &  No.  Ala.  R.  Co.,  23  Am.  &  Eng.  Ry.  Cas.  514. 

4 Gillis  v.  Pa.  R.  Co.,  59  Pa.  St.  129.  « Lynch  v.  Nurdin,  1  Q.  B.  29. 
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seven  years  old  was  trespassing  upon  a  cart  carelessly 
left  unattended.  Similar  was  the  case  of  a  child  playing 
upon  a  counter  on  the  sidewalk.1 

(6)  §  1524.  Survival  of  Action— Massachusetts  Restriction 
— -M  Person.” 

At  common  law  there  was  a  maxim  ( Actio  personalis 
cum  persona  moritur),  that  a  personal  action  dies  with 
the  person.  Thus  one  could  recover  damages  for  an¬ 
other's  negligence  if  almost  killed  thereby  ;  but  if  he 
was  quite  killed,  no  right  of  action  survived  to  his 
relatives.  But  in  many  States  this  rule  has  been  modified 
or  abrogated  by  statute  ;  the  amount  of  damages,  how¬ 
ever,  being  generally  limited.  Thus  in  Massachusetts 2 
the  recovery  against  a  common  carrier  causing  death 
must  not  be  less  than  $500  nor  more  than  $5,000.  And'the 
liability  is  not  confined  to  cases  where  the  death  is  in¬ 
stantaneous.3 

In  a  Massachusetts  case  in  1881, 4  it  was  held  that  if 
a  woman  four  or  five  months  enceinte  is,  from  falling  in 
a  defective  highway,  delivered  of  a  child  that  survives 
only  a  few  minutes,  the  child  is  not  a  “person  ”  within 
the  statute  for  loss  of  whose  life  an  action  may  be  main¬ 
tained  against  the  town  by  his  administrator. 

§  1525.  Death  and  Damages. 

In  a  case  in  the  Queen’s  Bench  before  Judge  Lush  at 
Guildhall,  in  1875, 5  it  appeared  that  of  the  600  passengers 
on  the  steamer  Atlantic  off  Nova  Scotia  in  1873,  drowned 
through  the  captain’s  rash  approach  to  shore  without 
taking  soundings,  was  one  Kruger,  who  left  a  widow 
and  three  young  children.  The  jury  gave  her  a  verdict 
for  £5,000. 

In  a  New  York  case  in  1870, 6  it  appeared  that  the 

1  Chicago  v.  Starr,  42  Ill.  174. 

2  Pub.  Stat.  1882,  p.  421,  §  6  ;  p.  638,  §  212. 

3  Commonwealth  v.  Metrop.  R.  Co.,  107  Mass.  236. 

4  Dietrich  v.  Northampton,  138  Mass.  14. 

5 Kruger  v.  Oceanic  Steam  Nav.  Co.,  12  Alb.  L.  J.  47. 

e Gonzales  v.  N.  Y.  &  Harlem  R.  Co.,  39  How.  Pr.  407. 
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time-table  allowed  only  one  minute  for  the  afternoon 
accommodation  train  from  New  York  to  pass  Mount 
Vernon  before  passage  of  the  express  train  to  the  city. 
The  former  was  a  few  seconds  late,  and  Gonzales,  old  and 
infirm,  stepping  therefrom,  was  run  over  by  the  express 
train  and  killed.  His  widow  recovered  a  verdict  for 
$5,000,  and  judgment  thereon  was  approved  by  the 
Court  of  Appeals. 

(7)  §  1526.  Municipal  Negligence— American  Judges  on 
Lyme-Regis  Decision. 

Those  who  in  1834  read  the  report  of  a  case  then 
decided  in  the  House  of  Lords,1 2  as  to  the  liability  of  a 
municipality  for  damages  to  an  individual  from  its  neglect 
to  repair,  little  dreamed  that  the  decision  was  destined 
to  become,  not  only  in  England  but  in  America,  a  lead¬ 
ing  one  multitudinously  applied.  The  head-note  simply 
is:  “Where  the  crown  granted  a  borough  in  fee  farm 
to  a  corporation,  and  acquitted  them  of  a  part  of  the  rent, 
willing  that  they  should  repair  the  banks,  mounds,  sea¬ 
shores  and  pier  within  the  same :  Held,  that  an  action 
lay  against  the  corporation  at  the  suit  of  an  individual, 
whose  house  had  been  injured  by  the  sea  in  consequence 
of  the  neglect  of  the  corporation  to  repair  the  sea-shore 
and  mounds.”  This  was  followed  by  the  Supreme  Court 
of  the  United  States  in  1861, 2  holding  :  “  When  a  muni¬ 
cipal  corporation  is  required  by  its  charter  to  keep  a  bridge 
in  repair,  if  the  duty  was  imposed  in  consideration  of 
privileges  granted,  and  if  the  means  to  perform  it  are 
within  the  control  of  the  corporation,  such  corporation 
is  liable  to  the  public  for  an  unreasonable  neglect  to 
comply  with  the  requirement ;  also  for  injuries  to  the 
persons  or  property  of  individuals.” 

This  is  now  the  doctrine  in  almost  every  State.3  But 
in  an  exhaustively  discussed  case  in  Michigan  in  1870, 4 

1  Lyme-Regis  v.  Henley,  1  Bing.  N.  Cas.  223. 

2  Weightman  v.  Washington,  1  Black  (U.  S.),  39. 

3  See  Dillon  Mun.  Corp.  (4th  ed.)  Chap.  23. 

4  Detroit  v.  Blackeby,  21  Mich.  84. 
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a  majority  of  the  judges  held  that  the  duty  of  keeping 
the  streets  of  Detroit  in  repair  was  a  duty  to  the  public, 
not  to  the  private  individuals  ;  the  mere  neglect  of  which 
is  a  non-feasance  only  ;  and  for  an  injury  resulting  from 
such  neglect,  no  action  arises.  Judge  Cooley,  in  his 
dissenting  opinion,  after  referring  to  the  New  York 
application  of  the  Lyme-Regis  decision,1  says  this  has 
been  denied  in  no  State  except  New  Jersey,  and  the 
authorities  “perhaps  were  not  observed.” 

§  1527.  Municipality  no  Profitless  Duties — “  Bostonia’s  Un¬ 
common  Common.” 

A  municipality  is  not  liable  for  negligence  in  per¬ 
forming  a  public  duty  without  profit.2  A  municipality 
is  not  bound  to  keep  in  safe  condition  a  public  pleasure- 
ground  from  which  it  derives  no  income  or  direct  benefit : 
e.  g.,  Boston  Common,  whereon  was  allowed  a  danger¬ 
ous  coastway.3  In  another  case  that  year,4  it  was  held 
that  New  Bedford’s  permitting  boys  to  coast  on  the 
streets  with  hand-sleds  was  not  such  highway  defect  as 
would  render  the  city  liable  for  consequent  personal 
injury  to  a  traveler.  Otherwise  held,  in  a  Maryland  case 
in  1885. 5 6 

§  1528.  Her  Music-hall  Bust. 

In  a  Massachusetts  case  in  1875, 6  it  appeared  that 
upon  the  visit  of  the  Grand  Duke  Alexis,  the  city  hired 
the  Boston  Music  Hall  for  a  concert,  and  employed  a 
decorator  who  placed  a  bust  of  Franklin  on  the  outside 
of  a  balcony.  The  audience  were  requested  by  the  pro¬ 
gram  to  rise  at  a  certain  point  and  sing  Old  Hundred. 
When  the  audience  rose,  the  bust  fell  and  struck  the 

1  Weet  v.  Brockport,  foot-note  to  Conrecl  v.  Ithaca,  16  N.  Y.  158,  at 
161-173. 

2  Wixon  v.  Newport  (1881),  13  R.  I.  454. 

s  steele  v.  Boston  (1880),  128  Mass.  583.  Compare  Schultz  v.  Mil¬ 
waukee  (1880),  49  Wis.  254. 

4  Pierce  v.  New  Bedford,  129  Mass.  534. 

6  Taylor  v.  Cumberland,  64  Md.  68. 

6  Kendall  v.  Boston,  118  Mass.  234. 
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plaintiff  on  her  shoulder.  It  was  held  that  in  absence  of 
an}r  evidence  as  to  the  manner  in  which  the  Franklin 
bust  was  secured,  the  mere  fact  of  its  falling  was  not 
sufficient  evidence  to  entitle  her  to  recover,  of  the  city, 
for  the  consequent  personal  injury. 

§  1529.  Michigan  Municipal  Liability. 

Michigan  municipal  non-liability  has  already  been 
mentioned  ;  also  Judge  Cooley’s  dissenting  opinion.1  In 
a  case  in  1S94,2  a  majority  of  the  court  held  that  a  city 
was  not  liable  for  injuries  from  a  pile  of  sand  in  the 
street  upon  which  the  owner  of  the  carriage  in  which 
the  plaintiff  was  riding  drove  carelessly.  But  compare 
the  Long-Branch  case  in  1886. 3  Some  municipal  torts 
in  other  States  will  he  considered  further  on.4 

§  1530.  Highway  Defects— “  Traveler.” 

Who  is  a  “traveler  ”  entitled  to  recover  for  an  injury 
from  a  municipality’s  neglect  to  keep  a  highway  in 
repair  ?  In  a  Wisconsin  case  in  1892, 5  it  Avas  held  that 
a  child  injured  from  defect  in  a  sidewalk  Avas  not  pre¬ 
cluded  from  recovery  from  the  city  merely  because  she 
was  rolling  hoop  at  the  time  ;  she  was  a  legitimate 
“  traveler.”  Query  :  Hoav,  if  she  was  skipping  rope  ? 

As  to  Avhat  is  a  “  reasonable  use  ”  of  a  street  or  side¬ 
walk  (by  adults),  there  has  been  a  variety  of  decisions.6 

Traveling  in  violation  of  Sunday  Ihavs,  as  defense  to 
a  tort,  will  be  noticed  further  on.7  Cases  turning  upon  co¬ 
incidental  proximate  causes  are  many  and  “variegated.”  8 

In  a  Tennessee  suit  in  1886, 9  to  recover  for  injuries 

1  In  Detroit  v.  Blackeby,  supra ,  §  1526. 

2  Mullen  v.  Owosso,  6  Gr.  Bag,  344. 

3  Little  v.  Hackett,  116  U.  S.  366. 

4  See  post,  g  1710.  5  Reed  v.  Madison,  83  Wis.  171. 

6  See  Jackson  v.  Greenville  (Miss.  1894),  16  So.  Rep.  282  ;  7  Gr.  Bag, 

201  ;  72  Miss.  220. 

7See§  1634. 

8  See  the  writer’s  article  on  Towns  and  Townships  in  26  Am.  & 

Eng.  Encyc.  of  Law,  98.  9McVoy  v.  Knoxville,  85  Tenn.  19. 
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from  falling  into  an  excavation  in  a  street,  it  was  held 
no  defense  that  he  was  returning  from  a  bawdy-house. 

(8)  §1531.  Negligence  in  Bankruptcy. 

Negligence  may  have  an  indirect  punishment.  One’s 
failure  to  keep  proper  books  of  account,  though  without 
evil  intent,  may  prevent  his  getting  a  discharge  in 
bankruptcy.1  But  where  a  merchant,  who  did  a  retail 
business  of  nearly  $50  a  day,  kept  a  memorandum  led¬ 
ger,  order-book  and  so-called  cash-book  wherein  he  made 
no  entries  of  the  goods  sold  for  cash,  but  simply  sub¬ 
tracted  what  money  he  had  in  the  morning  from  what 
he  had  at  night,  this  did  not  prevent  his  obtaining  a 
discharge.2 

1Re  Archenbrown  (1875),  1  Fed.  Cas.  1086. 

2  Re  Graves,  24  Fed.  Rep.  550. 

As  to  negligence  in  general,  see  collation,  16  Am.  &  Eng.  Encyc.  of 
Law  (1891),  386  et  seq. 


CHAPTER  XXYI. 


SEDUCTION  RAPE,  ETC. 

§  1532.  Subject  Outlined. 

Perhaps  the  principal  topics  of  this  chapter  may  best 
he  arranged:  (1)  Seduction  ;  “artifice.”  (2)  Civil  suit 
for  seduction  ;  parties  ;  loss  of  service.  (3)  Civil  suit  for 
indecent  assault  ;  for  rape.  (4)  Criminal  conversation. 
(5)  Bastardy.  (6)  Criminal  prosecution  for  seduction. 
(7)  Rape.  (8)  Kissing  assault.  (9)  Indecent  assault. 
(10)  Adultery.  (11)  Lewd  cohabitation  ;  incest.  (12) 
Decoying  away  ;  “  blackmail  ”  threats.  (13)  Age  of  con¬ 
sent  ;  progress  of  legislation  against  unchastity. 

(|)  §  1533.  Seduction  a  Sad  Subject. 

Were  the  prime  object  of  this  work  mere  diversion 
instead  of  usefulness,  we  would  gladly  omit  to  write  or 
read  this  most  painful  chapter.  But  the  writer,  on 
surveying  his  collated  memoranda  therefor,  proceeds  to 
his  task  most  cheerfully,  in  deep  consciousness  that  what 
he  is  to  present  is  of  most  vital  value  to  every  parent  and 
to  every  youth  and  maiden  that  has  arrived  at  puberty. 
God  grant  that  no  reader  hereof  may  ever  have  to  rue 
the  consequences  of  “  loving  not  wisely  but  too  well,” — 
loving  without  subordinating  the  Heaven-given  procrea¬ 
tive  instinct  to  the  Heaven-given  reason ;  may  never 
know  from  experience  the  full  pathos  of  Wm.  Mother¬ 
well’s  lines 


“  My  lieid  is  like  to  rend,  Willie, 
My  heart  is  like  to  break.  .  .  . 
I’m  sittin’  on  your  knee,  Willie, 
For  the  last  time  in  my  life, 
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A  puir  heart-broken  thing,  Willie, 

A  mither,  yet  nae  wife.  .  .  . 

The  laverock  in  the  lift,  Willie, i 
That  lilts  far  ower  our  heid, 

Will  sing  the  morn  as  merrily 
Abune  the  clay-cauld  deid.  .  .  . 

But  O,  remember  me,  Willie, 

On  land  where’er  ye  be, 

And  O,  think  on  the  leal,  leal  heart 2 
That  ne’er  lovit  ane  but  thee  ! 

And  O,  think  on  the  canid,  cauld  mools 
That  fill  my  yellow  hair, — - 
That  kiss  the  cheek  and  kiss  the  chin, 

Ye  never  sail  kiss  mair!  ” 

§  1534.  What  is  “Artifice”? — In  Iowa. 

Seduction  cases — whether  the  civil  action  or  the 
criminal  prosecution — often  turn  on  some  rather  nice 
points  of  law  or  of  evidence.  Sometimes  the  defendant 
escapes  upon  a  strict  construction  of  the  expression 
“  false  promise,  deceit  or  artifice.”  In  an  Iowa  case  in 
1SS7,3  Miss  Baird,  the  plaintiff, — the  Iowa  statute  allows 
the  victim  herself  to  sue — testified  that  in  1882  she  was 
induced  by  the  defendant  to  have  sexual  intercourse  with 
him  ;  that  in  order  to  reform  she  went  to  Kansas,  return¬ 
ing  home  in  April,  1883  ;  that  in  May  she  took  a  buggy- 
ride  with  him  one  Sunday,  and  he  improperly  caressed 
her  and  solicited  her,  but  she  refused  ;  that  in  June,  on  a 
subsequent  excursion,  this  was  repeated,  she  refusing, 
and  he  calling  her  “  ‘dear  May’  lots  of  times  ”  and  tell¬ 
ing  her  “you  have  a  pretty  form,  and  are  very  kissable 
and  have  pretty  eyes,”  and  finally  saying  :  “If  you  don’t 
do  what  I  want  you  to,  I  will  go  with  some  other  girl,” 
mentioning  certain  successes  ;  that  this  induced  her  to 
yield  ;  that  in  September  next  following,  as  she  was 
about  to  teach  school,  he  promised  her  marriage,  and 
their  intercourse  continued  until  December  23d  ;  that  she 

1  Lark  in  the  sky.  “Lift”  is  from  the  Teutonic,  “  luft.”  “Lilts,” 
sings  cheerfully. 

2  “  Leal,”  loyal,  true.  “  Mools,”  mould. 

8  Baird  v.  Boehner,  72  Iowa,  318. 
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reformed  with  the  new  year,  but  in  March,  1884,  dis¬ 
covered  she  was  about  to  become  a  mother.  The  couit 
held  that  there  was  no  seduction  ;  the  “false  promise” 
was  after  the  submission,  and  neither  the  flattery  nor 
the  threat  to  go  with  another  girl  was  “artifice.” 

Therein  Judge  Seevers,  as  to  second  seduction,  ap¬ 
proved  the  views  of  Chief  Justice  Wright  in  an  Iowa 
case  in  1864. 1  Upon  a  subsequent  trial,  a  verdict  for 
Miss  Baird  for  $6,750  was  sustained.  In  an  Iowa  case 
in  1888, 2  Judge  Seevers  dissented  from  the  decision  of  a 
majority  of  the  Supreme  Court,  that  a  master’s  caress¬ 
ing  a  servant  girl  fifteen  years  old  and  pulling  her  into 
his  lap  amounted  to  “artifice.” 

§  1535.  In  Oregon— Is  it  Always  Seduction  to  Seduce? 

In  an  Oregon  case  in  1887, 3  the  self-righteousness 
in  the  plaintiff’s  testimony  reminds  of  poor,  rich  Mrs. 
Thwayetes’s  virginity.4  It  appeared  that  the  plaintiff 
had  been  twice  married  and  divorced,  and  had  had  two 
children.  She  testified  that  she  invited  the  defendant  to 
her  room  in  the  “Palace  Lodging  House”  ;  that  they 
drank  some  beer  ;  that  he  seized  and  solicited  her,  she 
struggling  and  refusing  and  begging  him  not  to  make 
so  much  noise  as  to  attract  the  attention  of  occupants 
of  other  rooms  ;  that  he  promised  marriage,  and  mean¬ 
while,  her  strength  becoming  exhausted,  he  had  carnal 
knowledge  of  her  ;  that  he  left  her  before  morning  ;  that 
he  paid  her  no  money  ;  and  that  she  became  pregnant 
by  him,  etc.  He  testified  that  he  never  promised  to 
marry  her  ;  that  he  remained  over  night  in  the  same  bed 
with  her,  and  in  the  morning  gave  her  $20. 

The  jury  rendered  a  verdict  in  her  favor  for  $3,000. 
The  judgment  thereon  was  reversed  by  the  Supreme 
Court ;  a  majority  holding  that  the  jury  should  have 
been  instructed  that,  within  the  statute,  the  “  entice¬ 
ment,  persuasion  and  artifice  ”  essential  to  seduction 

1  Smith  v.  Milburn,  17  Iowa,  30. 

2  Hawn  v.  Banghart,  76  Iowa,  683. 

3  Breon  v.  Henkle,  14  Or.  494,  4  Post,  §  1784. 
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must  be  such  as  would  be  likely  to  deceive  a  chaste 
woman  ;  the  instruction  was  disjunctive  and  vague. 
Chief  Justice  Lord  dissented;  quoting  Chief  Justice 
Wm.  L.  Storrs,1  Judge  Cole3  and  Judge  McKinney.3 
And  he  said  :  “  The  persuasion  calculated  to  despoil  in¬ 
nocent  womanhood  of  its  virtue  must  he  essentially 
false  or  wrongful.  Its  power  lies  in  the  false  lights  with 
which  it  allures  and  shipwrecks  virtue — as  an  act,  voice, 
look  and  gesture  may  all  combine  to  render  its  spell  more 
potent,  and  the  charm  of  its  influence  more  deceptive. 
A  persuasion  which  is  wrongful  and  accomplishes  its 
object  .  .  .  does  ‘seduce.’” 

§  1536.  In  Michigan — Limitations. 

In  the  civil  action  for  seduction,  the  defendant’s  in¬ 
fancy  is  no  defense.  And  to  be  of  any  avail,  evidence 
offered  to  establish  the  defense  that  the  desire  was  mu¬ 
tual,  or  that  there  was  barter  and  sale,  must  be  clear  and 
strong.4  Evidence  of  prompt  complaint  is  not  necessary.5 

In  a  Michigan  case  in  1863, 6  it  appeared  that  a  girl 
16  years  old  was  seduced  in  1860  on  the  defendant’s 
promise  to  marry  her.  After  his  repeated  excuses  for 
non-fulfillment,  she  was  on  March  3d,  1862,  induced 
again  to  yield,  and  was  abandoned  in  April,  on  her 
informing  him  of  her  pregnant  condition.  The  Michigan 
statute  requiring  a  criminal  prosecution  for  seduction 
to  be  brought  within  one  year,  a  majority  of  the  court 
held  that  a  prosecution  begun  October  3d,  1862,  did  not 
come  too  late. 

§  1537.  In  Georgia — “  One  Touch  of  Nature.” 

In  a  similar  Georgia  case  in  1892, 7  Judge  Samuel 
Lumpkin  said  :  “Females  possessing  any  degree  of 
modesty  shrink  from  the  first  act  of  sexual  intercourse. 

1  State  v.  Bierce  (1858),  27  Conn.  319. 

2  Croghan  v.  State,  22  Wis.  444. 

*  Reed  v.  Williams,  5  Sneed  (Tenn.),  580. 

4  Becker  v.  Mason,  93  Mich.  336. 

5  Watson  v.  Watson  (1884),  53  Mich.  168. 

6  People  v.  Millspaugh,  11  Mich.  278. 

7  Jones  v.  State,  90  Ga.  616. 
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This,  we  apprehend,  is  true,  even  of  those  having  pas¬ 
sionate  natures,  for  Byron  wrote  : 

“  ‘  But  who,  alas  !  can  love  and  then  be  wise  ? 

Not  that  remorse  did  not  oppose  temptation, 

A  little  still  she  strove,  and  much  repented, 

And  whispering,  “  I  will  ne’er  consent  ’ — consented.” 

And  in  the  famous  speech  of  the  great  Erskine,  in 
Howard  v.  Bingham,  he  drew  a  picture  of  a  charming 
woman,  endeavoring  to  conceal  sensations  which  mod¬ 
esty  forbids  the  sex,  however  enamored,  too  openly  to 
reveal,  wishing  beyond  adequate  expression  what  she 
must  not  even  attempt  to  express,  and  seemingly  resist¬ 
ing  what  she  burns  to  enjoy.'’ 

Our  limits  preclude  consideration  of  attempted  legis¬ 
lation  against  much  that  may  undermine  female  purity. 
An  editor  of  a  law  journal,1  commenting  upon  an  at¬ 
tempted  raid  by  the  agent  of  a  New  York  society  upon  a 
prize  figure  picture  from  the  Paris  Salon,  remarked  that 
as  between  true  sensibility  and  false  modesty,  circum¬ 
stances  alter  cases.  .  .  One  would'suppose  that  a  pro¬ 
fessional  female  model  would  not  be  shocked  at  beiner 

o 

seen  in  a  state  of  nature,  and  yet  there  is  a  well -authen¬ 
ticated  story  of  one  who,  while  sitting  to  a  painter,  sud¬ 
denly  gave  a  scream  and  exclaimed  that  there  was  a 
man  looking  at  her  through  the  skylight  overhead. 
Many  a  woman  who  would  faint  away  on  being  discov¬ 
ered  in  a  modest  high-necked,  long-sleeved  night-gown, 
will  go  to  the  opera  or  to  an  evening  party  with  scarcely 
anything  on  her  body  above  the  waist,  with  the  utmost 
composure.  Even  the  good  Queen  Victoria  will  not 
allow  a  woman  to  be  received  at  her  court  unless  she  is 
disarrayed  in  this  abominable  and  demoralizing  fash¬ 
ion.  ...”  Occasionally  one  is  tempted  to  add  to  Mr. 
Kendall’s  pleasantly  implied  compliment  (“You  are — 
0  you  know  you  are  !  ”)  the  exclamation  in  an  older 
play  :  “  Sich  a  dear,  queer  creeter  !  ” 


1  36  Alb.  L.  J.  440. 
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§  1538.  In  Missouri— “  Injury  of  One  is  Concern  of  All.” 

In  a  Missouri  case  in  1890,1 2  Judge  Sherwood  quoted 
lines  as  Shakespeare's  : — 

“  The  wiles  and  guiles  that  women  work 
Dissembled  with  an  outward  show.”  2 

See  Judge  J.  L.  Thomas’s  eloquent  application  of  the 
proverb,  “  The  injury  of  one  is  the  concern  of  all,”  in  a 
Missouri  criminal  seduction  case  in  1891. 3 

In  a  Missouri  case  in  1881, 4  it  was  held  that  a  servant 
girl  could  not  maintain  an  action  against  her  employer 
for  coaxing  her  to  consent  to  sexual  intercourse  with 
his  minor  son  who  had  promised  to  marry  her. 

g  1539.  In  Indiana— Kentucky’s  Great  Scandal. 

In  an  Indiana  case  in  1879, 5  it  was  held  that  the  mar¬ 
riage  to  another  than  the  defendant  after  the  seduction 
was  no  bar  to  the  action  ;  the  word  “  unmarried  ”  in  the 
statute  related  solely  to  the  time  of  the  seduction.6 

In  the  Pollard-Breckenridge  trial  at  Washington,  on 
March  20,  1894,  for  alleged  breach  of  promise  of  mar¬ 
riage  aggravated  by  seduction,  Miss  Pollard  on  cross- 
examination  is  reported  to  have  answered  that  after  her 
riding  two  hours  in  a  closed  carriage  with  Mr.  B.,  during 
which  time  he  had  attempted  improper  liberties  which 
she  rebuked,  and  which  attempt  he  contritely  asked  her 
to  forgive,  he  took  her  to  a  house  at  Lexington,  Ky., 
adding  :  “I  gave  myself,  body  and  soul  and  life,  to  that 
man,  and  he  knows  it.  I  made  a  promise  and  I  kept  it 
until  May  17,  1893.  I  was  under  his  control  then,  and  I 
loved  him  dearly.  A  wish  of  his  was  religious  to  me. 

1  State  v.  Strattman,  100  Mo.  540. 

2  The  writer  doubts  Shakespeare’s  authorship  of  this  couplet ;  failing 
to  find  it  in  Clarke’s  Cone.  Shak. 

3  State  v.  Thornton,  108  Mo.  640,  at  649. 

4  Jordan  v.  Hovey,  72  Mo.  574  ;  37  Am.  Rep.  447. 

5  Dowling  v.  Crapo,  65  Ind.  209. 

6  But  see  Humble  v.  Shoemaker,  70  Iowa,  223.  In  a  will  “  unmar¬ 
ried”  generally  means  never  married.  See  Mertens  v.  Walley,  L.  R., 
26  Ch.  Div.  575. 
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Yes,  I  knew  lie  was  a  married  man.  I  took  no  thought 
for  the  future.”  1 

(2)  §  1540.  Civil  Seduction  Suit— Loss  of  Service— England 
— Massachusetts— Alabama. 

Under  the  common-law  rule,— that  in  a  parent’s  civil 
action,  actual  or  constructive  service  of  the  seduced 
daughter  must  be  proven, — there  have  been  some  hair¬ 
splitting  precedents  ;  e.  g.,  the  governess  case  in  Eng¬ 
land  in  1872. 2 

In  some  States  the  statutes  relieve  from  alleging  loss 
of  service.3  In  Massachusetts,  the  parent  may  recover 
even  though  no  pregnancy  or  sexual  disease  has  resulted, 
if  there  has  been  disqualification  from  nervous  prostra¬ 
tion,  etc.4 

There  was  a  peculiar  case  in  point  in  Alabama,  in 
1818. 5  It  appeared  that  the  defendant  in  error  had,  since 
1835,  been  the  keeper  of  a  house  of  ill-fame  at  Mont¬ 
gomery,  and  that,  in  1838,  some  philanthropists  induced 
her  to  let  her  daughter,  Clara  Rose  Connelly,  then  eight 
years  old,  go  and  reside  in  Roberts’  family.  In  1847,  he 
seduced  her  and  took  her  to  Louisiana,  where  she  was 
delivered  of  a  child.  The  Supreme  Court  held  that 
Clara’s  mother  could  not  maintain  an  action  against  him 
for  the  seduction  and  alleged  loss  of  services. 

§  1541.  New  York  Widow’s  Daughter— New  Jersey. 

In  a  New  York  case  in  1871, 6  it  appeared  that  the 
widowed  mother  of  a  minor  daughter  Sarah  agreed 
with  Sarah’s  employer  that  Sarah  receive  the  wages  and 
apply  to  her  own  use  with  the  mother’s  assent.  Sarah 
after  being  seduced  returned  to  her  mother,  who  cared 
for  her  during  her  confinement  and  paid  the  expenses. 

1  But  see  6  Gr.  Bag,  247. 

2  Hedges  v.  Tagg,  L.  R.,  7  Exch.  283.  Compare  Kennedy  v.  Shea 
(1872),  110  Mass.  147  ;  Blanchard  v.  Ilsley  (1876),  120  Mass.  487  ;  Blagge 
v.  Ilsley  (1879),  127  Mass.  191. 

3  E.  g.,  Mich.  Comp.  L.  1878,  §  6175. 

4  Abrahams  v.  Kidney  (1870),  104  Mass.  222. 

5  Roberts  v.  Connelly,  14  Ala.  235. 

6  Furman  v.  Van  Sise,  56  N.  Y.  435. 
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A  majority  of  the  court  held  that  the  mother  could 
maintain  an  action  against  the  seducer  for  the  injury  ; 
a  New  York  statute  making  a  mother  liable  for  the 
support  of  an  indigent  child.1 

The  mother’s  remarriage  does  not  affect  the  girl’s 
relation  as  servant.2  The  girl’s  grandfather  may  recover 
as  master.3 

In  a  New  Jersey  case  in  1882, 4  Chief  Justice  Merer. 
Beasley  recognized  the  law  that  there  must  be  some  soia 
of  service  ;  but  he  remarked  that  ‘  ‘  a  court  seeks  to 
know  what  the  law  is,  and  not  what  it  should  be.”  The 
judgment  for  the  plaintiff  for  $3,000  was  set  aside. 

§  1542.  Wisconsin— Ireland. 

In  Wisconsin,  where  the  girl,  fifteen  years  old,  was 
partly  visiting  and  partly  serving  in  the  family  of  tlie 
defendant,  her  uncle,  it  was  held  that  her  father’s  right 
to  reclaim  service  was  sufficient  for  him  to  maintain  the 
action.5 

In  Ireland,  a  seduced  woman’s  occasionally  calling 
upon  her  parent  and  doitig  a  little  cooking  or  dusting 
and  other  such  light  help  is  a  sufficient  service-basis  for 
the  latter’s  action.6  Compare  an  Irish  case  in  1877,  of 
constructive  loss  of  service,  where  the  girl  meanwhile 
had  gone  to  America  and  returned.7 

(3)  §  1543.  Civil  Suit  for  Indecent  Assault. 

In  New  York,  in  one’s  action  for  an  indecent  assault, 
alleging  injury  to  her  feelings,  specific  lewd  acts  with 
other  men  may  be  proved  in  mitigation  ;  and  this,  though 

1  See  Mr.  Bigelow’s  Leading  Cases  on  Torts,  pp.  286-340,  for  valu¬ 
able  notes  on  Martin  v.  Payne  (1812),  9  Johns.  387,  as  to  seduction  of 
child,  fiction  of  service,  and  rights  of  widow.  See  also  Manly  v.  Field 
(1859),  7  Com.  B.  N.  S.  96 ;  Gray  v.  Durland  (1873),  51  N.  Y.  424. 

2  Lampman  v.  Hammond  (1874),  3  Thomp.  &  C.  (N.  Y.  Supreme) 

293 

3  Certwell  v.  Hoyt  (1876),  6  Hun,  575. 

4  Ogborn  v.  Francis,  44  N.  J.  L.  441. 

5  Lavery  v.  Crooke  (1881),  52  Wis.  612. 

6  O’Reilly  v.  Glavey,  32  L.  R.  Ir.  Q.  B.  316. 

7  Long  v.  Keightley,  11  Ir.  L.  T.  R.  77.  See  also  criticism  thereon 
and  collation,  11  Ir.  L.  T.  339. 
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not  pleaded.1  In  an  English  case  in  1878, 2  it  was  held 
that  a  civil  action  for  such  assault  would  not  lie,  the  de¬ 
fendant’s  concealment  of  his  diseased  condition  did  not 
vitiate  her  consent,  and  the  maxim,  Ex  turpi  causa , 
actio  non  oritur,  applied.  In  another  English  case,3 4 *  a 
servant  girl  whose  mistress  suspected  her  to  be  pregnant, 
and  who  protested  against  being  examined  by  a  physician, 
failed  to  recover  against  them.  Although  weeping,  her 
ceasing  forcibly  to  resist  the  being  undressed,  etc.,  im¬ 
plied  consent. 

§  1544.  Civil  Suit  for  Rape— Volenti  Non  Fit  Injuria. 

A  civil  action  for  rape  may  be  defeated  by  strong 
presumptive  evidence  admitting  an  application  of  the 
maxim:  “ Volenti  non  fit  injuria."" 4  In  a  New  York 
case  in  1804, 6  the  maxim  was  applied  to  defeat  a  father’s 
recovery  for  seduction  of  his  daughter,  after  he  had  per¬ 
mitted  the  defendant  to  pursue  with  her  the  old — and  it 
is  to  be  hoped,  now  obsolete — peasant-courtship  practice 
of  “bundling.” 

A  New  Zealand  court  in  1877  was  puzzled  what  to  do 
with  a  prosecution  for  rape,  the  prosecutrix  having  mar¬ 
ried  the  defendant  before  the  trial.  Could  the  crime,  if 
committed,  be  done  away  with  by  her  forgiveness  ?  The 
court  solved  the  problem  by  saying  her  testimony  was 
inadmissible  against  her  husband.  “  This  renders  it  un¬ 
necessary  to  consider,”  etc. 

(4)  §  1545.  Criminal  Conversation — Iowa. 

In  an  Iowa  crim.  con.  case  in  1874, 6  an  instruction 
had  been  excepted  to  by  the  defendant,  namely  :  “If  her 
(plaintiff’s  wife’s)  bad  conduct  was  confined  exclusively 
to  her  intimacy  with  defendant,  and  plaintiff  was  in¬ 
duced  to  marry  her  by  the  recommendation  of  the  de- 

1  Gulerette  v.  M’Kinley  (1882),  27  Hun.  320. 

2  Hegarty  v.  Shine,  14  Cox,  Crim.  Cas.  145. 

8  Latter  v.  Braddell,  L.  J.,  50  Q.  B.  448  ;  44  L.  T.  369. 

4  Robinson  v.  Musser,  78  Mo.  153. 

6  Seagar  v.  Sligerland,  2  Caines,  219. 

0  Stumm  v.  Hummel,  39  Iowa,  478. 
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fendant  that  she  was  a  good  girl,  and  plaintiff  believed 
that  she  was  pure  and  virtuous,  then  her  bad  conduct 
with  the  defendant  before  marriage,  if  you  find  there 
was  such,  should  not  be  considered  in  mitigation  of 
damages.”  Judge  Joseph  M.  Beckon  the  appeal  said: 
“This  instruction  is  based  on  both  sound  law  and  good 
morals.  Defendant,  after  having  induced  plaintiff  to 
believe  the  woman  to  be  virtuous,  and  to  take  her  for 
his  wife,  cannot  defend  his  own  wrong  by  showing  his 
deceit  and  falsehood  of  which  plaintiff  was  the  victim. 
He  should  be  bound  by  his  declarations  upon  which  plaint¬ 
iff  acted.” 

Upon  a  somewhat  similar  case,  settled  by  B.,  a  pro¬ 
minent  Lowell  attorney  without  suit,  another,  his 
political  friend,  commented  the  saddening  query  in  Scott’s 
Bridal  of  Friermain  ”  : 

*  ‘  Where  lives  the  man  who  has  not  tried 
How  mirth  can  into  folly  glide, 

And  folly  into  sin  ?  ” 

§  1546.  Michigan— Illinois. 

In  a  Michigan  case  in  I860,1  it  was  held  that  a  hus¬ 
band  might  maintain  an  action  for  criminal  conversation, 
although  the  wife  testified  that  the  act  was  done  by 
violence  :  also  that  it  was  error  to  let  her  testify  that  her 
husband,  having  fever  and  ague,  did  not  sleep  with  her, 
and  that  on  his  discovery  of  her  pregnancy,  she  con¬ 
fessed,  etc. 

In  an  Illinois  crim.  con.  case  in  1872, 2  it  was  held 
that  although,  in  general,  evidence  of  the  pecuniary  cir¬ 
cumstances  of  the  parties  is  proper,  it  is  error  to  admit 
proof  of  the  plaintiff’s  bankruptcy  occurring  long  after 
the  injury. 

§  1547.  Tilton-Beecher  Case. 

A  crim.  con.  case,  involving  in  the  N.  Y.  Court  of 
Appeals  in  1871  the  practice  in  obtaining  a  bill  of  par¬ 
ticulars,  was  chiefly  famous  for  the  eminence  of  the 

1  Egbert  v.  Greenwalt,  44  Mich.  245. 

2  Peters  v.  Lake,  66  Ill.  206. 
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parties.1  The  complaint  alleged  “that,”  etc.,  “on  or 
about  the  tenth  day  of  October,  1868,  and  on  divers 
other  days  and  times  after  that  day,”  etc.,  “  at  Brooklyn," 
etc.  The  City  Court  of  Brooklyn  refused  to  grant  a 
motion  that  the  plaintiff  be  required  to  deliver  to  the  de¬ 
fendant's  attorney  “a  statement  in  writing  of  the  par¬ 
ticular  times  and  places  at  which  he  (the  plaintiff)  ex¬ 
pects  to  prove  that  any  acts  of  criminal  intercourse  took 
place,”  etc.  The  City  Court’s  judgment  that  it  had  not 
power  to  order  such  bill  was  reversed.  The  subsequent 
trial — an  extremely  delicate  and  difficult  matter  for  par¬ 
ties,  counsel  and  officials — was  admirably  conducted  by 
Judge  Neilson.2 

Concerning  this  case,  a  notable  remark  of  a  discrim¬ 
inating  writer  merits  perpetuation  :  “  Every  fellow  who 
knows  that  he  himself— if  the  woman  he  had  baptized 
as  a  babe,  who  had  grown  up  in  his  church  and  Sunday 
school,  whom  he  had  married  to  her  husband,  and  whose 
babes  he  had  baptized  and  buried,  should  come  to  him 
heart-broken  with  grief,  and  seeking  the  consolations  of 
religion — would  seduce  her  if  he  could — every  such  fellow 
would  still  believe  Beecher  guilty,  although  Moulton  and 
Tilton  should  confess  his  innocence.”3 

§  1548.  Grim.  Con.  Pleadings. 

Upon  another  point  in  pleading  in  crim.  con.  cases, 
it  is  interesting  to  note  a  condition  of  New  York  adjudi¬ 
cation  keenly  commented  upon  in  Pomeroy.4  At  com¬ 
mon  law,  defenses  in  mitigation  of  damage,  when  they 
consist  of  new  matter,  must  be  pleaded,  and  cannot  be 
proved  under  the  general  denial.5  In  a  New  York  case 

1  Tilton  v.  Beecher,  59  N.  Y.  176. 

2  As  to  the  legal  aspects  of  this  painful  contest,  see  “Legal  Lessons,” 
etc.,  12  Alb.  L.  J.  20.  The  N.  Y.  Tribune’s  verbatim  report  of  the  trial 
was  republished  in  pamphlet  form  by  McDevitt,  Campbell  &  Co.,  N.  Y., 
with  portraits  of  Judge  Neilson,  Mr.  and  Mrs.  Tilton,  and  Messrs.  Fullar- 
ton,  Morris,  Moulton  and  Pryor. 

8  “Legal  Aspects,”  etc.,  10  Alb.  L.  J.  161. 

4  Rem.  Ref.  Am.  Proc.  (3d.  ed.)  761,  note  3. 

6  In  Indiana  this  dogma  is  still  adhered  to.  See  Smith  v.  Rodecap 
(1892),  5  Ind.  App.  78. 
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in  1857, 1  the  Court  of  Appeals  construed  the  N.  Y.  Code 
to  require  not  only  the  defense  of  payment,  but  also  of 
release,  arbitrament  and  accord,  etc.,  to  be  specially 
pleaded.  But  in  a  crirn.  con.  case  in  1861, 2  the  Supreme 
Court  held  that  the  facts  in  mitigation  could  he  proved 
under  the  general  denial.3 

(5)  §  1549.  Bastardy. 

A  bastardy  proceeding  is  to  compel  the  putative 
father  to  relieve  the  public  from  the  burden  of  support¬ 
ing  the  child.  The  statutory  provisions  of  the  different 
States  therefor  as  to  the  complaint,  bond,  etc.,  are  much 
alike  ;  the  action  being  in  form  partly  civil  and  partly 
criminal. 

In  Massachusetts  in  1832,  it  was  held  that  in  a  mar¬ 
ried  woman’s  complaint  for  bastardy  her  husband  must 
join.4 

(6)  §  1550.  Criminal  Prosecution  for  Seduction. 

In  an  Iowa  criminal  case  in  1876, 6  for  seduction,  it 
was  held  to  be  no  ground  for  mitigating  a  sentence  of 
one  year’s  imprisonment  that  the  defendant  was  young 
— the  prosecutrix  being  still  younger, — or  that  he  was  of 
respectable  family. — this  was  only  an  aggravation,  as  he 
had  been  taught  better, — or  that  before  his  trial  she  had 
married  another  map.  See  an  Iowa  case  in  1890, 6  where 
the  prosecuting  attorney  ruined  a  good  case  by  an  im¬ 
pertinent  question  as  to  the  defendant’s  charging  others 
with  the  paternity  of  the  child. 

§  1551.  Promise  to  Marry— “  Good  Faith ’’—Second  Seduc¬ 
tion. 

Multitudinous  are  the  cases  of  seduction  accomplished 

1  M’Kyring  v.  Bull,  16  N.  Y.  297. 

2  Harter  v.  Grill,  33  Barb.  283. 

3  The  semble  head-note  thereon  in  Kniffen  v.  M’Connell,  30  N.  Y. 
285,  seems  unauthorized  by  the  opinion  Id.  290. 

*  Wilbur  v.  Crane,  13  Pick.  284.  As  to  the  custody  of  an  illegit¬ 
imate  child,  see  Pote’s  Appeal,  Regina  v.  Nash,  etc.,  ante,  §  1334. 

5  State  v.  Prizer,  49  Iowa,  531. 

6  State  v.  Thompson,  79  Iowa,  703. 
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under  promise  of  marriage  conditioned  on  pregnancy 
resulting.1 

In  order  to  tlie  offense  under  the  Indiana  statute  of 
having  carnal  intercourse  with  a  female  infant  under  a 
promise  to  marry,  the  promise  need  not  be  a  valid  one,  if 
she  believed  it  valid.2 

In  a  criminal  seduction  case  in  Texas  in  1892, 3  while 
Miss  Nisbitt,  the  prosecutrix,  was  on  the  witness-stand, 
the  defendant  held  up  a  marriage  license  and  offered  to 
be  married  immediately  by  the  judge  in  the  presence  of 
the  jury.  The  district-attorney  objected  that  this  was 
not  “an  offer  in  good  faith  ”  within  the  statutory  pro¬ 
vision  for  acquittal.  Wright  was  then  sworn  and  made 
the  offer  under  oath.  She  answered  :  “  I  most  positively 
decline  to  marry  you  or  to  live  with  you.  I  would  not 
marry  any  man  who  treated  a  woman  as  you  have  done 
me.”  The  Court  of  Criminal  Appeals  held  that  on  its 
non-acceptance  he  should  have  been  acquitted. 

In  a  Michigan  criminal  seduction  case  in  1876, 4  it  was 
held  that  where  it  appears  that  illicit  intercourse  was  had 
between  the  parties  as  opportunity  offered,  at  short  in¬ 
tervals,  a  conviction  for  seduction  for  the  second  or  any 
later  act  could  not  be  had  without  clear  proof  of  the 
female’s  reformation. 

§  1552.  AVhat  Means  “  Virtuous  Unmarried.  Female  ”  ? 

In  a  Georgia  case  in  1873, 5  it  was  held  that  the 
Georgia  code,6  punishing  seduction  of  a  “virtuous  un¬ 
married  female,”  means  something  more  than  one  who 
has  not  had  illegal  sexual  intercourse.  A  conviction 
would  not  be  warranted  if  her  character  for  chastity  and 

.See  People  v.  Hustis  (1884),  32  Hun,  58.  See  also  a  difficult  case  on 
which  the  judges  disagreed,  Boyce  v.  People  (1873),  55  N.  Y.  644.  Com¬ 
pare  State  v.  Eekler  (1891).  106  Mo.  585  ;  Callahan  v.  State  (1878),  63  Ind 
198 ;  Zabriskie  v.  State  (1881),  43  N.  J.  L.  640  ;  La  Rosae  v.  State,  132 
Ind.  219  ;  State  v.  Ferguson  (1890),  107  N.  Car.  841  ;  Mrous  v.  State 
(1893),  31  Tex.  Cr.  597  ;  State  v.  Baldoser  (1893),  88  Iowa,  55. 

2  Callahan  v.  State  (1878),  63  Ind.  198. 

8  Wright  v.  State,  31  Tex.  Cr.  354. 

4  People  v.  Clark,  33  Mich.  112.  6  Wood  v.  State,  48  Ga.  192. 

6  §  4305  (now  §  4371). 
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purity  of  heart  and  feeling  had  been  successfully  im¬ 
peached  by  proof  of  her  permitting  herself  to  be  lascivi¬ 
ously  caressed  by  young  men.  The  accused  was  the 
pastor  of  the  prosecutrix.  The  report  covers  over  a  hun¬ 
dred  pages  ;  the  testimony  being  very  detailed,  sensa¬ 
tional  and  conflicting.  There  was  much  that  savored  of 
an  effort  at  blackmail.1 

(7)  §  1553.  What  is  an  “Assault  with  Intent  to  Commit 
Rape”? 

In  a  case  in  North  Carolina  in  1876, 2  it  appeared  that  a 
negro,  seeing  a  woman  walking  in  the  woods,  “hollered  ” 
to  her  to  stop.  She  ran  and  he  pursued  her  to  the  edge  of 
the  clearing,  near  a  house,  and  then  retreated.  A  majority 
of  the  court  held  that  this  was  an  assault  with  intent  to 
commit  rape.  Chief  Justice  Pearson  said:  “I  see  a 
chicken  cock  drop  his  wings  and  take  after  a  hen  ;  my 
experience  [sic]  and  observation  assure  me  that  his  pur¬ 
pose  is  sexual  intercourse, — no  other  evidence  is  needed. 
Whether  the  cock  supposes  that  the  hen  is  running  by 
female  instinct  to  increase  the  estimate  of  her  favor  and 
excite  passion,  or  whether  the  cock  intends  to  carry  his 
purpose  by  force  and  against  her  will,  is  a  question  about 
which  there  may  be  some  doubt,  as  for  instance  if  she  is 
a  setting  hen  and  ‘makes  fight,’— not  merely  amorous 
resistance.”  This  was  overruled  in  1S82.3  In  Iowa, 
in  18S3,  also,  it  was  held  that  chasing  a  woman  does  not 
necessarily  raise  a  presumption  of  intent  to  ravish.4 

§  1554.  Rape  by  Conspiracy. 

In  a  Michigan  case  in  1886, 5  it  appeared  that  Chap¬ 
man,  to  get  evidence  for  a  divorce,  offered  Reagan  $25 
to  seduce  the  wife  ;  Chapman  and  his  brother  to  be  in 
concealment  near  by.  Reagan,  failing  to  get  her  con¬ 
sent,  resorted  to  force.  She  screamed,  but  her  husband 

1  Compare  the  case  of  Rev.  Joy  H.  Fairchild,  post,  §  1617. 

2  State  v.  Neely,  74  N.  Car.  425.  3  State  v.  Massey,  86  N.  Car.  658. 

4  State  v.  Donovan,  61  Iowa,  369. 

■5  People  v.  Chapman,  62  Mich.  280. 
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did  not  rush  in  till  she  was  overpowered.  Held,  that  he 
was  guilty  of  rape. 

A  female  aiding  and  abetting  an  attempt  to  commit 
a  rape  upon  another  woman  becomes  guilty  as  principal.1 

§  1555.  What  Means  “by  Force”? 

In  a  rape  case  in  Michigan  in  1872,  Chief  Justice 
Cliristiancy  held  that  the  force  necessary  to  constitute 
rape  might  be  simply  representations  creating  appre¬ 
hension  of  bodily  harm  ;  e.  g.,  those  of  an  unsophisticated 
girl’s  “  specialist  ”  physician  that  the  “  treatment  ”  was 
necessary  in  order  to  get  her  uterus  into  proper  position 
for  her  recovery  from  consumption.2  Similarly  held,  in 
Indiana,  in  1884. 3 

A  charge  of  assault  with  intent  to  commit  rape  by 
“  force,”  is  not  sustained  by  mere  proof  of  the  use  of 
chloroform.4 

In  another  Texas  case,  decided  in  1886, 5  a  conviction 
of  rape  on  a  girl  sixteen  years  old,  and  sentence  to 
seven  years’  imprisonment,  was  set  aside  upon  a  defini¬ 
tion  of  “  attempted  force  ”  ;  the  assailant  having  a  pistol 
in  his  hand,  but  not  shooting,  and  his  daughter  fourteen 
years  old  being  in  the  same  bed. 

§  1556.  Victim  Imbecile. 

In  a  Michigan  case  in  1865, 6  it  was  held  that  the 
having  sexual  intercourse  with  a  demented  (but  strong 
and  large)  woman,  without  force  or  fraud,  did  not  con¬ 
stitute  rape.  Otherwise  held,  in  an  Ohio  Common 

1  State  v.  Jones  (1880),  83  N.  Car.  605. 

2  Don  Moran  v.  People,  25  Mich.  356. 

3  Pomeroy  v.  State,  94  Ind.  96.  Compare  Rex  v.  Rosinski,  1  Moody,. 
Crown  Cas.  19  ;  Regina  v.  Case  (1850),  4  Cox,  Crim.  Cas.  220  ;  1  Denison, 
Crown  Cas.  580.  But  as  to  what  is  not  “  force  ”  by  the  physician,  see 
Walter  v.  People  (1867),  50  Barb.  144.  As  to  any  need  of  evidence  of 
prompt  disclosure  of  rape,  see  the  case  of  Mary  O’Brien  and  the  feigned 
baggage-master,  Higgins  v.  State,  58  N.  Y.  377. 

4  Milton  v.  State  (1887),  23  Tex.  App.  204.  Further  as  to  “force” 
and  “  stratagem,”  see  Mooney  v.  State,  29  Tex.  App.  257. 

6  Taylor  v.  State,  22  Tex.  App.  529. 

6  Crosswell  v.  People,  13  Mich.  427. 
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Pleas  Court  case  in  1853, 1  and  in  England,  in  1859,  as  to 
a  weak-minded  girl  thirteen  years  old.2  In  an  Iowa  case 
in  1878, 3  a  sexual  transaction  in  a  wagon  was  held  to 
constitute  an  assault  with  intent  to  commit  rape,  where 
the  woman  through  imbecility  failed  to  resist. 

In  an  Ohio  rape  case  in  1879, 4  it  was  held  that  the 
victim,  although  twenty-three  years  old,  being  too  im¬ 
becile  to  testify,  her  mother  could  not  be  allowed  to 
testify  as  to  her  declarations. 

§  1557.  Requisites  of  the  Evidence. 

The  conclusive  presumption  of  the  English  common 
law  that  a  male  under  fourteen  years  old  is  physically 
incapable  of  committing  rape,  does  not  prevail  in 
Louisiana.  Here  the  climatic  and  racial  conditions  'are 
not  English,  the  courts  notice.5  In  Indiana,  there  can 
be  no  conviction  of  rape  on  a  girl  under  twelve  years  old, 
upon  mere  proof  of  personal  familiarities  to  which  she 
consented,  and  abandonment  of  his  proposal  of  sexual 
intercourse  on  her  refusal.6 

In  Texas,  on  a  trial  for  rape  assault,  evidence  of  the 
general  good  moral  character  of  the  defendant  is  ad¬ 
missible.7 

In  Nebraska,  in  order  to  a  conviction  of  rape,  there 
must  be  evidence  of  the  victim’s  outcry  and  resistance  or 
explanation  of  her  silence,  etc.8 

A  Missouri  conviction  of  rape  was  in  1873  reversed 
simply  for  the  absurdity  of  the  girl  Rohrschach’s  Roor¬ 
back  story  as  to  posture,  etc.,  and  non-consent.9  In 
England,  by  statute  George  IV.  chap.  31,  §  18,  proof  of 


'State  v.  Crow,  W.  L.  J.  501. 

2  Regina  v.  Fletcher,  Bell,  Crown  Cas.  63. 

3  State  v.  Atherton,  50  Iowa,  189. 

4  Hornbeck  v.  State,  35  Ohio,  277. 

5  State  v.  Jones  (1887),  89  La.  An.  935. 

6  Stephens  v.  State  (1886),  107  Ind.  185. 

1  Hooker  v.  State,  29  Tex.  App.  327  ;  Lincecum  v.  State,  Id.  328. 
801eson  v.  State  (1881),  11  Nebr.  276. 

9  State  v.  Burgdorf ,  53  Mo.  65. 
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penetration  only  may  establish  rape.  At  Appleby,  in 
1829,  Jenning  was  accordingly  convicted  and  executed.1 

Pregnancy  may  follow  ravishment  of  a  girl  who  never 
before  had  sexual  intercourse.2  And  a  physician  may,  as 
an  expert,  testify  to  the  fact.3 

§  1558.  Criminal  Prosecution  for  “Assault  and  Kissery.” 

Upon  a  Texas  prosecution  in  1881, 4  of  a  clergyman 
for  attempting  to  kiss  a  married  woman  against  her 
will,  he  wrote  to  her  saying  that  if  she  did  not  stop  the 
prosecution,  ‘  ‘  you  will  have  to  take  up  your  abode  with 
devils  in  hell,  there  doomed  to  hear  the  clanking  of 
chains  and  serbean  peals,  and  the  hideous  cry  of  hell¬ 
hounds’  never-ceasing  bark.  .  .  .  You  know  you  whis¬ 
pered  to  me  that  I  might  come  .  .  .  and  if  John  got 
jealous  of  us,  you  would  let  me  know.  Remember  the 
apples,  cinnamon  bark  and  candy  .  .  .  you  got  from  me. 

.  .  .  If  you  appear  against  me  in  court,  I  will  sue  you 
for  that  dollar.  ...”  The  verdict  of  guilty  and  fine  of 
$100  were  sustained  on  appeal.5 

(9)  §  1559.  Indecent  Assault. 

In  a  Virginia  case  in  18Y8,6  it  was  held  that  the 
statutory  offense  of  having  carnal  knowledge  of  a  female 
under  twelve  years  of  age  is  entirely  unaffected  by  any 
consent  of  hers,  or  any  statement  of  hers  that  she  is  more 
than  twelve  years  old. 

In  an  Alabama  case  in  1S7Y,7  it  was  held  that  in  the 
Alabama  statute  forbidding  to  ‘  ‘  abuse  any  female  under 
the  age  of  ten  years  in  the  attempt  to  have  carnal  knowl¬ 
edge  of  her,”  the  word  “  abuse  ”  applies  to  no  forcible  or 
wrongful  ill-usage  that  does  not  injure  her  genital  organs. 

In  an  English  case  in  1866, 8  it  appeared  that  a  girl 
thirteen  years  old  innocently  consented  to  sleep  with  her 

1  Jenning’s  Case,  1  Lewin,  Crown  Cas.  290. 

2  Anon.,  37  Alb.  L.  J.  182.  3  Young  v.  Johnson,  46  Hun,  164. 

4  Atkins  v.  State,  11  Tex.  App.  8. 

8  See  Miss  Craker’s  Case,  post,  §  1674. 

6  Lawrence  v.  Com’th,  30  Gratt.  845. 

7  Dawkins  v.  State,  58  Ala.  376. 

8  Regina  v.  Bennett,  4  Foster  &  Fin.  1105. 
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uncle,  who,  while  she  was  stupefied  by  liquor,  com¬ 
municated  to  her  a  venereal  disease.  Fraud  vitiating 
consent,  he  was  sentenced  to  two  years’  imprisonment  for 
an  indecent  assault.  There  was  a  somewhat  similar  case 
in  1867.1 

§  1560.  Criminal  Prosecution  for  Adultery. 

On  indictment  of  a  man  for  adultery,  the  government 
may  show  the  ill  reputation  for  chastity  of  the  woman  with 
whom  he  was  seen  under  suspicious  circumstances  ;  and 
conversely,  on  a  charge  of  adultery  or  of  indecent  assault, 
he  may  show  her  unchaste  character.2 

On  indictment  of  a  man  for  adultery,  he  may  be  con¬ 
victed,  although  the  evidence  shows  that  the  woman  was 
too  drunk  to  consent.3 

The  Alabama  statute  imposing  a  greater  penalty  for 
adultery  or  fornication  between  a  negro  and  a  white 
person  than  between  two  of  the  same  race,  has  been 
held  to  be  constitutional.4 * 

(||)  1561.  Lewd  Cohabitation— Incest. 

Cohabitation  is  not  “lewd  and  lascivious  ”  within  the 
Nebraska  statute,  if  the  woman  be  under  duress.6 

The  North  Carolina  Code  does  not  recognize  incest  as 
a  crime.6 

In  an  Iowa  case  in  1880, 7  a  majority  of  the  court  held 
that  rape  and  incest  could  not  be  compounded  in  the  same 
indictment.  In  a  Texas  case  in  1881, 8  it  was  held  that 
on  one’s  indictment  for  incest  with  his  step-daughter, 
she,  consenting,  was  an  accomplice  whose  uncorroborated 
testimony  would  not  support  a  conviction. 

1  Regina  v.  Sinclair,  13  Cox,  Crim.  Cas.  28. 

2  Corn’th  v.  Kendall  (1873),  113  Mass.  210  ;  Com’th  v.  Gray  (1880), 
129  Mass.  474. 

3  Com’th  v.  Bakeman  (1881),  131  Mass.  577. 

4  Page  v.  State  (1881),  69  Ala.  231. 

6  State  v.  Lawrence  (1886),  19  Nebr.  307. 

6  State  v.  Keesler  (1878),  78  N.  Car.  469. 

7  State  v.  Thomas,  53  Iowa,  214. 

8  Freeman  v.  State,  11  Tex.  App.  92. 
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In  Michigan,  evidence  of  acts  previous  to  the  act  of 
incest  charged  is  admissible.1  In  England,  this  is  so,  on 
a  trial  for  adultery,  even  as  to  acts  before  marriage.2 

(12)  §  1562.  Decoying  Away. 

In  an  Indiana  case  in  1891, 3  it  was  held  that  where 
one  gave  a  girl  eighteen  years  old  whisky  to  drink  and 
induced  her  secretly  to  meet  him  after  her  employer’s 
family  had  retired,  ride  with  him  to  a  neighboring  city, 
and,  though  knowing  him  to  be  married,  sleep  with  him, 
hut  returned  her  after  four  days  at  her  first  request,  he 
was  not  guilty  of  “  kidnapping  ”  or  fraudulently  carry¬ 
ing  off  or  decoying  from  her  place  of  residence,  within 
the  Indiana  statute. 

§  1563.  Charging  Unchastity— “  Blackmail.” 

Proceedings  for  blackmail,  being  generally  incidental, 
are  not  often  officially  reported.  In  the  New  York 
Marine  Court  in  1874,  two  serving  girls  brought  actions 
against  two  married  men  for  alleged  indecent  assaults. 
No  locality  being  named,  Chief  Justice  Shea  sustained 
the  demurrers.  On  the  argument,  the  defendant’s  coun¬ 
sel  remarked  :  “A  class  of  so-called  lawyers  practice  in 
our  courts,  who  arrest  married  men  with  families  for 
alleged  indecent  assaults  on  serving  girls,  and  when  an 
attorney  appears  to  defend,  finding  no  money  can  be  ex¬ 
torted,  drop  the  case  like  a  hot  potato.”  The  plaintiffs’ 
attorney  was  ordered  to  show  cause  why  he  should  not 
personally  pay  the  costs  and  stand  committed,  etc.4 

§  1564.  Age  of  Consent — Progress  of  Legislation  Against 
Unchastity. 

The  age  designated  by  statute  when  a  girl  shall  be 
deemed  capable  of  moral  apprehension,  consent  to  access, 

1  People  v.  Jenness  (1858),  5  Mich.  305. 

2  Weatherley  v.  Weatherley  (1853),  29  Eng.  L.  &  Eq.  605. 

3  Eberling  v.  State,  35  N.  E.  Rep.  1023. 

4  9  Alb.  L.  J.  389.  As  to  the  threatened  person’s  remedy,  see 
Chap.  XXVII. 
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etc.,  lias,  in  some  States,  been  lately  raised  to  eighteen 
years.1 

The  lay  reader  will  better  understand  much  of  this 
chapter  if  it  shall  conclude  with  some  examples  of  legis¬ 
lation  against  uncliastity.  Perhaps  Ohio’s  statutory  pro¬ 
visions  punishing  offenses  against  chastity  are  more 
strict  and  varied  than  those  of  any  other  State.2 

1See  Helen  H.  Gardener’s  articles  in  The  Arena  for  1895, Vol.  14, 
on  the  latest  legislation  of  the  different  States  thereon. 

2  See  Ohio  Rev.  Stat.  1890,  §§  6816,  7018,  7030.  As  to  rape  of  a  girl, 
the  consent  age  limit  is  fourteen  years.  Besides  the  ordinary  prohibi¬ 
tion  of  adultery,  fornication,  bigamy,  incest,  sodomy,  keeping  or  letting 
premises  for  prostitution,  advertising  or  mailing  obscene  literature,  etc., 
there  is  prescribed  a  penalty  against  a  male  over  seventeen  years  old 
having  carnal  knowledge  of  an  insane  woman  not  his  wife,  of  not  less 
than  three  years’  imprisonment.  “A  male  person  over  eighteen  years 
of  age,  who,  under  promise  of  marriage,  has  sexual  intercourse  with 
any  female  person  under  eighteen  years  of  age  and  of  good  repute  for 
chastity,  shall  he  imprisoned  in  the  penitentiary  not  more  than  three 
years  or  in  the  county  jail  not  more  than  six  months.”  (No  minimum 
limit  specified.)  The  penalty  of  one’s  inducing  a  girl  under  eighteen  of 
good  repute  for  chastity  to  have  sexual  intercourse  with  another  person 
than  himself,  or  decoying  her  into  a  house  of  ill-fame  for  seduction , 
or  permitting  illicit  intercourse  with  her  on  premises  controlled  by 
himself,  is  not  less  than  one  year’s  imprisonment.  Similarly  in  case  of 
giving  such  girl  wine,  etc.,  with  intent  to  get  sexual  intercourse.  The 
penalty  for  a  male  over  twenty-one  years  old  having  sexual  intercourse 
with  his  pupil,  is  not  less  than  two  years’  imprisonment.  “Whoever, 
being  over  fourteen  years  of  age,  willfully  makes  any  indecent  exposure 
of  his  person  in  any  public  place,  or  in  any  place  where  there  are  other 
persons  to  be  offended  or  annoyed  thereby,  or  utters  or  uses  any  obscene 
or  licentious  language  or  words  in  the  presence  or  hearing  of  any  female, 
shall  be  fined  not  more  than  twenty  dollars,  or  imprisoned  not  more 
than  twenty  days,  or  both.”  For  printing,  publishing  or  exhibiting  any 
indecent,  immoral  or  lascivious  picture,  except  the  printing  or  publishing 
be  for  medical  and  scientific  purposes,  the  penalty  is  a  fine  not  exceed¬ 
ing  $500,  or  thirty  days’  imprisonment,  or  both.  Similarly,  for  par¬ 
ticipating  in  giving  any  indecent,  immoral  or  lascivious  exhibition  of 
any  part  of  the  human  form. 


CHAPTER  XXVII. 

SLANDER. 

§  1565.  Subject  Outlined. 

Perhaps  the  main  topics  of  this  chapter  may  best  be 
arranged  :  (1)  Notions  of  old  English  authors,  reporters 
and  judges.  (2)  Modern  views  of  actionable  methods  of 
obloquy  ;  affirmations  depending  on  circumstances  ;  words 
per  se  imputing  dishonesty,  falsehood  or  crime  :  epithets 
against  lawyers,  magistrates,  doctors,  merchants  or 
mechanics  ;  words  interrogatory  or  ironical  ;  pictures  or 
effigies.  (3)  Privilege  :  clergymen  ;  lawyers  ;  witnesses  ; 
“honest  advisers”;  mercantile  agencies;  criticising 
teachers,  candidates,  officials,  administration,  courts, 
clergymen,  authors,  etc.  (4)  Freedom  of  the  press.  (5) 
The  publication.  (6)  Practice  ;  no  in j  unctions  ;  parties. 

(7)  Pleadings  ;  “  colloquium  ”  and  “  innuendo  ”  ;  defenses. 

(8)  Evidence  ;  burden  of  proof  of  malice.  (9)  Penalties 
and  damages. 

(|)  §  1566.  Old  English  Ideas— Shakespeare— Sheridan. 

The  popular  idea  of  slander  among  older  English 
authors,  judges  and  reporters  is  interesting.  Shake¬ 
speare  s  lines,  “Good  name  in  man  or  woman,”  etc.,  are 
said  to  have  been  suggested  by  a  stanza  in  “  Orlando  In¬ 
amorato”  : — 

“  The  man  who  steals  a  horn,  a  horse,  a  ring, 

Or  such  a  trifle,  thieves  with  moderation, 

And  may  be  justly  called  a  robberling  ; 

But  he  who  takes  away  a  reputation. 

And  pranks  in  feathers  from  another’s  wing, 

His  deed  is  robbery,  assassination, 

And  merits  punishment  so  much  the  greater, 

As  he  to  right  and  truth  is  more  a  traitor  ” 
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Sheridan,  in  aTlie  School  for  Scandal,”  has  by  an  apt 
law-simile  hit  at  the  responsibility  of  republication  of  a 
slander.  He  makes  Sir  Peter  Teazle  say:  “I  would 
have  law  merchant  for  them  too  ;  and  in  all  cases  of 
slander  currency,  whenever  the  drawer  of  the  lie  was  not 
to  he  found,  the  injured  parties  should  have  the  right  to 
come  on  any  of  the  indorsers.” 

§  1567.  Old  Reporters’  Oddities — Coke. 

The  following  is  a  sample  of  the  pedantic  style  of  Sir 
Edward  Coke’s  report  of  a  slander  case.1:  “An  action, 
upon  the  case  was  brought  against  Mutton  for  calling 
the  plaintiff  ‘  sorcerer  and  enchanter,  ’  who  pleaded  not 
guilty  ;  and  it  was  found  against  him  to  the  damages  of 
sixpence.  And  it  was  holden  by  the  whole  court  in  the 
Common  Pleas,  that  no  action  lietli  for  the  said  words  ; 
for  sortilegium  est  rei  futuri  per  sortes  exploratio ;  et 
sortilegus  sive  sortilegista  est  quiper  sortes prcenunciat. 
Inchantry  est  verbis  aut  rebus  adjunctis  aliquid  prceter 
naturam  moliri  :  whereof  the  poet  saith,— 

“  ‘  Car  minibus  Circe  socios  mutavit  Ulyssis .’ 

“One  was  taken  in  Southwark  with  the  head  and 
visage  of  a  dead  man,  and  with  a  book  of  sorcery  in  his 
mail ;  and  he  was  brought  into  the  King’s  Bench  before 
Knevet,  Justice,  but  no  indictment  was  framed  against 
him  ;  for  which  the  clerks  made  him  swear  that  he  should 
never  after  commit  any  sorcery,  and  he  was  sent  to 
prison  ;  and  the  head  and  the  book  were  burned  at  Tuthil, 
at  the  charges  of  the  prisoner.  ...  If  one  saith  ‘  she  is 
a  witch  and  hath  bewitched  ’  such  a  one  ‘to  death,’  an 
action  upon  the  case  lieth,  if  in  truth  he  be  dead.  .  .  .”  2 
This  is  only  half  the  report  of  the  case. 

In  a  case  in  1593, 3  an  action  for  slander,  charging 
that  the  plaintiff  had  once  had  a  bastard,  and  causing 
her  to  lose  a  marriage,  Coke  naively  says  :  ‘ £  Although 

1 13  Rep.  59. 

2  Otherwise  since  enactment  of  9  Geo.  II.  c.  5.  Compare  33  Hen. 
VIII.  c.  8,  repealed  by  1  Eliz.  6,  c.  12. 

3  Davis  v.  Gardiner,  4  Rep.  16b. 
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fornication  or  adultery  is  not  examinable  by  our  law, 
because  they  are  done  in  secret,  and  peradventure  are 
indecent  to  be  openly  examined,  yet  the  having  of  a 
bastard  is  a  thing  apparent,  and  punishable  by  Stat.  18 
Eliz.  c.  3.” 

§  1568.  Croke. 

The  following  is  the  total  report  by  Sir  George  Croke 
of  a  case  in  1623  : 1  “  Ridges  against  Milles.  Action  for 
words  :  ‘  Thou  hast  ravished  such  a  woman,  and  I  will 
make  thee  stand  in  a  white  sheet.’  Hendon  moved  that 
these  words  are  not  actionable  :  for  the  last  words  ex¬ 
pound  the  former. — Et  ad  jour  net  ur.”  In  a  case  in  1618, 2 
these  words  were  held  not  to  be  actionable  :  “  You  are  a 
forsworn  whore  and  old  bawd.” 3 

In  a  case  in  1607, 4  it  was  held  actionable  to  say  : 
4 ‘Thou  art  a  witch,  and  I  will  prove  thee  a  witch.”5 
Probably  the  manner  of  utterance  was  not  quite  so 
felicitous  as  actor  Kendall’s  charming  unfinished 
predicate  to  the  sweetheart  :  “  0  you  are,  you  know 
you  are— — ” 

In  a  case  in  1606, 6  it  was  held  by  three  of  the  five 
judges,7  that  it  was  not  actionable  to  say  :  “  Thou  art  a 
thievish  knave,  and  hast  stolen  my  wood.”  Why  not? 
“It  is  not  feloyiy  unless  it  be  wood  felled.”8  But  in  a 
case  in  1621, 9  the  same  court  held  that  the  words  : 
“Thou  art  a  thievish  rogue,  for  thou  hast  stolen  my 
faggots,”  were  “very  scandalous.”  In  a  case  in  1595, 10 
it  was  held  actionable  to  say  :  ‘  ‘  Thou  hast  stolen  half  an 
acre  of  corn.”  ( Innuendo ,  corn  severed.) 

Perhaps  it  was  the  nice  distinctions  made  by  “  the 
spotted  ermine  of  the  Stuart  dynasty  ”  that  suggested 

1  Croke,  Jac.  666.  2  Read  v.  A.,  Id.  462. 

3  But  compare  Penson  v.  Gooday,  Croke,  Car.  329. 

4  Edwards  v.  Ousley,  Groke,  Jac.  150. 

6  Compare  Hixe  v.  Hollingshed,  Croke,  Car.  261. 

6  Robins  v.  Hildredon,  Croke,  Jac.  65. 

7  Popham,  Gawdy  and  Williams.  8  Sic,  p.  66. 

9  Stamp  v.  White,  Croke,  Jac.  600. 

10  Castleman  v.  Hobs,  F.  Moore,  396. 
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to  the  playwright  the  colloquy:  “(Abram)  :  ‘Do  you 
bite  your  thumb  at  us,  sir  ?  ’  (Sampson) :  ‘  Is  the  law 
on  our  side  if  I  say — ay  ?  ’  (Gregory)  :  ‘No.’  (Sampson)  : 

‘  No,  sir,  I  do  not  bite  my  thumb  at  you ,  sir,  but  I  bite 
my  thumb.’  ” 

8  1569.  Keble. 

Here  is  a  sample  of  Joseph  Keble’s  style  of  reporting 
a  slander  case  in  1672. 1  “  Newcombin  and  Kingerby.” 

“  Bigland  prayed  a  prohibition  to  a  suit  in  the  Spiritual 
Court,  for  saying  of  the  defendant  being  a  priest,  that 
he  was  a  fool,  an  ass,  and  a  goose,  which  are  only  words 
of  choler,  as  2  Roll.  ‘  pockie-f aced  knave,’  and  ‘  jade,’ 
and  ‘  queen.  ’  And  per  curiam  a  prohibition  was  granted 
nisi,  being  not  relating  to  his  profession.  And  another 
in  the  same  year  ;2  “  Belniff  and  Pople  et  Ux.  ‘Go  tell 
your  Mistress,  Whore,’ etc.,  said  to  the  maid  servant. 
Bigland  prayed  a  prohibition,  sed  non  allocatur ,  since 
the  time  that  adultery  and  fornication  were  punishable 
temporally,  there  hath  been  no  prohibition.  Prohibition 
was  denied  per  curiam." 

The  following  verbatim  report  of  a  slander  case  in 
1673 3  will  interest  students  of  the  reformed  American  pro¬ 
cedure  :  “  Collins  against  Mathews.  Of  an  innkeeper, 
‘  I  see  Cook  lie  with  Samuel  Collins’s  wife,’  by  which  he 
lost  much  gain  and  customers,  per  curiam  is  actionable. 
But  this  being  an  action  brought  by  the  husband  and 
wife,  and  damages  given  to  them  both,  it’s  ill,  for  the 
wife  cannot  joyn  in  the  damages  ;  and  ad  damnum 
ipsorum  were  ill.  And  judgment  for  the  defendant. 

Keble  tells  us  that  the  foregoing  sorcery  case  of  Coke  5 
was  followed  in  a  case  in  1669, 6  wherein  the  words  were  : 
“  You  are  an  enchanter,  and  did  enchant  a  bull  and  made 
it  run  mad  about  the  Common.”  They  were  held  not 
actionable,  as  there  was  no  allegation  of  bodily  haim. 

1 3  Keble,  28.  2  3  Keble,  58.  3  3  Keble,  242. 

4  Compare  the  slip  in  Hunt  v.  Jones,  Croke,  Jac.  499;  Califord  v. 

Knight,  Id.  514.  6  §  1567' 

6  Seemor  v.  Moor,  2  Keble,  548. 
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§  1570.  Bulstrode—Levinz—Carthew— Wilson. 

In  a  case  in  1611  1  occurs  a  dictum  of  Justice  Fenner  ; 
that,  if  one  saith  of  another,  ‘  ‘  Thou  art  as  very  a  thief 
as  is  in  Warwick  jail,”  the  words  would  not  be  action¬ 
able  if  there  was  no  thief  in  the  jail.  Whether  a  vile 
criminal  charge  in  the  form  :  “I  know  what  I  am,  and 
I  know  what  John  Smith  is  ;  but  I  never  stole  a  sheep,” 
would  be  actionable,  the  decisions  are  not  uniform.2 

In  an  English  case  in  1699, 3  it  was  held  to  be  “ a 
spiritual  defamation  ”  to  say  of  a  widow  that  she  was 
“never  married,  and  what  is  her  hopeful  son  ?”  Some¬ 
times  nice  distinctions  have  been  drawn  as  to  the 
“  spiritual  defamation  ”  of  a  woman  by  saying  her  hus¬ 
band  is  a  “  cuckold  and  a  wittal.” 4 

In  an  English  case  in  1769, 6  it  appeared  that  Monsley 
wrote  a  doggerel  letter  of  eight  lines,  beginning  : — 

“  Old  Villers,  so  strong  of  brimstone  you  smell, 

As  if  not  long  since  you  had  got  out  of  hell, 

.  .  .  you  itchy  old  toad.  ...” 

Of  course  the  words  importing  “itch”  and  “  brim¬ 
stone  ”  brought  him  into  bad  odor  in  society,  and  were 
held  actionable. 

(2)  §1571.  Actionable  Methods  of  Obloquy— Affirmations— 
In  Mitiori  Sensu. 

The  old  English  doctrine  of  construction  of  epithets 
“in  mitiori  sensu  ”  is,  in  America,  generally  considered 
“exploded.”6  Many  cases  of  ambiguous  or  “doubtful 
words”  turn  upon  the  “innuendo,”  the  sense  in  which 
the  hearers  understood  the  statement,  the  context,  etc. 
The  following  were,  under  the  circumstances  of  the  case, 

1  Anon. ,  1  Bulst.  40. 

2  See  Snell  v.  Webling,  2  Lev.  150;  Clerk  v.  Dier,  8  Mod.  290; 
Stees  v.  Kemble,  27  Pa.  St.  112. 

3Plisse  v.  Smith,  Carthew,  498. 

4 See  Eaton  v.  Ayloff,  Croke,  Car.  111. 

6  Villers  v.  Monsley,  2  Wilson,  403. 

6  See  O’Conner  v.  O’Conner,  24  Ind.  218  ;  Bacon,  Abr.  “Slander,” 
(K) ;  Townshend,  Slander  (4th  ed.),  120 ;  3  S.  E.  Rep.  (1888),  323, 
note. 
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not  deemed  actionable:  ‘‘You  hooked  my  geese.”1 
“  He  killed  and  salted  one  of  my  liogs.” 2  “A  man  that 
would  do  that  would  steal.  °  “  He  stole  a  dog  ”  (where 

the  common-law  rule  prevailed  that  felony  was  not 
predicable  of  property  in  a  dog).4  “Cheat”;  “swin¬ 
dler  ”  (if  not  spoken  in  relation  to  one’s  business).5  “  He  ” 
a  lawyer — “  will  milk  your  purse.”6  “  He  ” — an  inn¬ 
keeper— “  keeps  thieves.”7  “He  cleaved  the  head  of 
his  cook.  s  “  He  cheated  and  robbed  orphan  children.”  9 
“  He  swindled  the  country.”  10 

As  to  “  bitch,”  there  are  various  decisions.11  Many 
other  expressions  have  been  deemed  more  doubtful  than 
actionable  :  e.  g.  (as  to  ill-fame  of  a  house  visited), 
“  G-oosehorn  "  ; 12  “  Baby- farming  ”  ; 13  “  Confidence- 

man.”  14 

§  1572.  Expressions  Actionable  Per  Se— Imputing  Unchastity 
— Ohio. 

The  courts  have  taken  judicial  notice  of  meanings 
and  methods  of  obloquy.  Thus  as  to  charging  un- 
cliastity,  to  call  a  young  woman  a  hermaphrodite  is 
actionable  without  alleging  special  damages.  So  held  in 
Ohio  in  1846. 15  So  also  to  say  of  a  married  woman  that 
she  has  a  venereal  disease.  So  held  in  New  York  in 
1854. 16  So  held  also  in  1863,  where  said  of  a  man.17 

1  Hays  v.  Mitchell,  7  Blackf.  117,  Ind.  1854. 

2  Clay  v.  Barkley  (1801),  Sneed’s  Kv.  Dec.  (Myers’  Ed.)  67. 

3Stees  v.  Kemble  (1856),  27  Pa.  St.  112. 

4  Findley  v.  Bear  (Pa.  1822),  8  Serg.  &  R.  571. 

5  Odiorne  v.  Bacon  (1850),  6  Cush.  185. 

7  King  v.  Lake,  2  Ventris,  28. 

7  Ball  v.  Bridges,  Croke,  Eliz.  746. 

8  Holt  v.  Astgrigg,  Croke,  Jac.  184. 

9Filber  v.  Dautermann,  28  Wis.  134. 

10  Weil  v.  Altenhofen,  26  Wis.  708. 

11  Logan  v.  Logan,  77  Ind.  558  ;  K.  v.  H.,  20  Wis.  239. 

12  Dyer  v.  Morris,  4  Mo.  214. 

13Ramscar  v.  Gerry,  16  N.  Y.  St.  Rep.  789. 

74  Fawsett  v.  Clark,  48  Md.  494. 

15  Malone  v.  Stewart,  15  Ohio,  319. 

16  Williams  v.  Holdredge,  22  Barb.  396. 

17  Hewit  v.  Mason,  24  How.  Pr.  366. 
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In  an  Ohio  case  in  1834, 1  it  appeared  that  the  plaintiff, 
Jane,  was  a  school-teacher,  and  the  words  charged  were 
that  the  defendant  said  that  Jane  was  “a  nasty,  dirty, 
lying  slut  ;  she  rode  through  Sewell’s  dark  woods  with 
Elijah  Harper,  and  no  decent  girl  would  do  so.'’  They 
were  held  actionable,  and  a  verdict  for  the  plaintiff  for 
$130  sustained. 

§  1573.  Iowa— Georgia. 

In  an  Iowa  suit  in  1876, 2  by  a  woman,  for  the  de¬ 
fendant’s  having  called  her  a  whore,  it  was  held 
that  he  could  not  justify  by  proving  that  before  her 
marriage  she  had  had  sexual  intercourse  with  her 
affianced  ;  also  that  she  might  prove  in  rebuttal  that  her 
reputation  for  chastity  was  always  good,  except  the  talk 
resulting  from  her  consequent  pregnancy.  In  an  Iowa 
case  in  1878, 3  under  the  statute  punishing  the  seducing 
of  any  “  unmarried  woman  of  previously  chaste  char¬ 
acter,”  Judge  J.  M.  Beck  remarked  :  “  It  is  strange  in¬ 
deed,  that  the  heart  of  woman,  so  tender  toward  the 
afflicted,  so  full  of  charity,  so  forgiving,  and  always 
prompting  to  deeds  of  kindness,  should  be  closed  to  the 
victims  of  slander  among  her  own  sex.” 

In  a  Georgia  case  in  185  7, 4  a  young  woman’s  action 
against  a  man  for  slander,  in  considering  whether  a 
verdict  for  $400  was  excessive,  Judge  Lumpkin  (Italiciz¬ 
ing  the  word  “  man  ” )  said  :  “  The  damages  are  small ; 
at  best, — much  too  small,  if  the  charge  be  false.  Courts 
can  feel  but  little  sympathy  for  a  man  who  will  go  about 
through  a  neighborhood  prating  about  such  matters. 
It  is  bad  enough  in  women.  But  women  will  talk,  for 
God  has  made  them  so.  It  is  unmanly  in  a  man  thus  to 
tattle.  And  suppose  it  to  be  true  that  this  woman  was 
seduced  by  her  step-father,  under  tbe  advantages  which 
he  possessed  for  that  purpose,  the  compassionate  Saviour 
of  the  world,  who  said  to  the  one  taken  in  adultery,  1  Go, 

1  Wilson  v.  Runyon,  Wright,  651. 

2.Sheehey  v.  Cokley,  43  Iowa,  183.  a  State  v.  Prizer,  49  Iowa,  531. 

4  Richardson  v.  Roberts,  23  Ga.  215. 
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and  sin  no  more,  ’  would  have  covered  her  fault  with  the 
mantle  of  His  silence.  Let  His  erring,  fallible  creatures 
imitate  His  divine  example  ;  otherwise  they  need  not  re¬ 
sort  to  this  tribunal  to  get  relief  from  the  just  penalty 
of  their  own  unpitying  persecutions.” 

§  1574.  Wot  in  Dictionary. 

In  general  the  plaintiff  is  not  required  to  explain  in 
case  of  a  provincialism  understood  by  the  hearers  of  the 
slander  to  impute  illicit  carnal  intercourse,  sodomy,  etc.1 
“The  meaning  of  the  obscene  word  .  .  .  need  not  be 
alleged.  Although  lexicographers  may  be  too  modest  to 
give  its  definition,  it  is  an  English  word  the  meaning  of 
which  is  well  understood.”  2 

§  1575.  Imputing  Falsehood. 

In  a  Pennsylvania  case  in  1816, 3  it  was  held  to  be 
actionable  to  say  to  a  witness,  who  had  just  finished  his 
testimony  before  a  justice  :  “You  have  sworn  a  man¬ 
ifest  lie.  ”  4  In  a  case  in  1831, 5  it  was  held  not  actionable 
to  say  :  “  He  swore  me  out  of  a  sum  of  money.” 

The  words,  “  He  swore  falsely  in  the  case,”  are  not 
actionable  unless  accompanied  by  words  indicating  an  in¬ 
tention  to  commit  perjury.6 

§  1576.  Imputing  Dishonesty. 

In  an  Iowa  case  in  1811, 7  it  was  held  actionable  to 
say:  “You  are  a  dirty,  trifling,  thieving  puppy.”  To 
accuse  of  “blackmailing  ”  is  actionable.8 

1  Rodebaugh  v.  Hollingsworth,  6  Ind.  339  ;  Miles  v.  Van  Horn,  17 
Ind.  245. 

2  Edgar  v.  M’Cutchen  (mare,  etc.),  9  Mo.  768  ;  Linck  v.  Kelley  (for¬ 
nication).  25  Ind.  278  ;  Marshal  v.  Chickall  (1661),  1  Siderfin,  50  ;  Com- 
ming’s  Case  (1657),  2  Id.  5. 

8  Kean  v.  McLaughlin,  2  Serg.  &  R.  469. 

4  Otherwise  held,  where  the  colloquium  was  of  an  extrajudicial  affi¬ 
davit.  Shaffer  v.  Kintzer,  1  Bin.  537. 

5  Tipton  v.  Kahle,  3  Watts,  90. 

6  Schmidt  v.  Witherick  (1882),  29  Minn.  156. 

7  Pierson  v.  Steortz,  Morris.  136. 

8  RobeHson  v.  Bennett,  44  N.  Y.  Super.  Ct.  66  ;  Edsall  v.  Brooks,  17 
Abb.  Pr.  221  ;  3  Rob.  285. 
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Iii  an  English  case  in  1858, 1  the  court  were  evenly 
divided  as  to  whether  “blackleg”  is  an  actionable 
epithet ;  Judges  Martin  and  Brain  well  deeming  it  to  be 
so,  and  Pollock  and  Watson,  not  to  be.  A  witness  was 
held  to  be  properly  allowed  to  testify  that  he  understood 
a  “blackleg  ”  to  be  a  person  in  the  habit  of  cheating  at 
cards.2 

A  recent  illustrated  newspaper  colloquy  runs  as 
follows:  “What!  You  call  me  a  swindler?”  “No; 
but  I  am  prepared  to  give  ten  dollars  to  any  one  who 
proves  to  me  the  contrary.” 

In  a  Minnesota  case  in  1884, 3  it  appeared  that 
Hofflin  inserted  in  the  newspaper  an  advertisement  : 
“Wanted,  E.  B.  Zier,  M.  P.,  to  pay  a  drug  bill  ...  to 
pay  his  room-rent  and  not  go  dead-heading  his  way.” 
Somebody  clipped  it  out  and  sent  it  on  a  postal  card  to 
Zier’s  affianced.  Held  that  Hofflin  was  liable  for  the 
consequent  annoyance  to  Zier.  It  may  be  libelous  for  a 
dealer  to  place  on  a  piece  of  furniture  a  placard  :  “  Taken 
back  from  Dr.  Wood  ling  as  he  would  not  pay  for  it ;  ”' 
and  another  two  feet  distant :  “  Moral :  Beware  of 
dead  beats  !  ”  4 

§  1577.  Imputing  Crime  or  Disgrace. 

We  have  already  had  occasion  to  note  some  of  the 
“dying  glories  ”  of  that  “perfection  of  reason,” English 
common  law.5  Fornication  was  not  an  indictable  offense. 
In  1874,  the  common  law  prevailed  in  the  District  of 
Columbia  without  much  “statutory  adulteration.”  It 
was  then  and  there  held  not  to  be  actionable  to  say  :  “I 
looked  over  the  transom  light,  and  saw  Mrs.  Pollard  in 
bed  with  Captain  Denty.”  And  judgment  on  a  verdict 
in  her  behalf  for  $10,000,  for  the  supposed  slander,  was 
arrested.6 

“  Illegitimate  ”  (as  a  personal  epithet)  is  libelous  per 

1  Barnett  v.  Allen,  3  Hurl.  &  N.  376. 

2  As  to  “  black-sheep,”  see  McGregor  v.  Gregory,  2  Dowl.  N.  S.  769 
11  Mees.  &W.  287. 

8  Zier  v.  Hofflin,  33  Minn.  66. 

4  W oodling  v.  Knickerbocker  (1883),  31  Minn.  268. 

5  Ante,  §  789.  8  Pollard  v.  Lyon,  1  Wash.  L.  Rep.  173. 
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se.  So  held  as  to  a  newspaper  article  reporting  a  negro 
divorce  proceeding.1 

In  an  Indiana  case  in  1SS1,2  the  innuendo  charged 
was,  that  the  plaintiff  had  unlawfully  administered 
poison  causing  death.  But  the  words  were  held  not  to  he 
actionable,  namely  :  “  Old  lady,  you  gave  my  father  four 
double  doses  of  morphine,  on  the  day  he  made  his  will  ; 
you  said  :  ‘  Old  man,  you  had  better  be  fixing  up  your 
business  ;  ’  if  it  hadn’t  been  for  you  giving  morphine, 
your  daughters  would  not  have  gotten  what  they  did.” 
There  was  no  expression  of  intention  to  cause  death.3 

It  is  actionable  to  say  of  one  that  he  is  a  returned 
convict ;  though  punished,  the  obloquy  remains.  So 
held  in  England  in  1838. 4 5 

In  a  Wisconsin  case  in  1885, 5  it  was  held  libelousper 
se  to  say  of  a  man  :  “He  has  turned  into  an  enormous 
swine,  which  lives  on  lame  horses.” 

§  1578.  Epithets  Against  Lawyers. 

In  an  early  English  case,6 7  it  was  held  actionable  to 
call  a  counsellor  “a  daffodowndilly,”  on  allegation  and 
proof  that  the  epithet  meant  an  ambidexter.  In  a  case 
in  1667, 7  it  was  held  actionable  to  say  of  an  attorney  : 
“He  hath  no  more  law  than  Master  Cheney's  bull.” 
The  court  cited  “Fenner’s  case,”  doubtless  meaning  the 
storied  case  in  which  the  (quotable)  words  were  :  “I will 
give  my  mare  a  peck  of  salt,  and  lead  her  to  the  water, 
and  she  shall  ...  as  good  beer  as  any  Tom  Fenn 
brews.”  Chief  Justice  Keeling  thought  these  words 
actionable,  but  three  judges  thought  them  not  to  be, 
since  no  man  could  accept  the  statement  as  true. 

In  a  case  in  1595, 8  it  was  adjudged  actionable  to  say 

1  Shelby  v.  Sun  Pr.  &  Pub.  Co.  (1885),  38  Hun.  474. 

2  McFadin  v.  David,  78  Ind.  445. 

3  See  collation,  26  Alb.  L.  J .  446. 

4  Fowler  v.  Dowdney,  2  Moody  &  Rob.  119. 

5Solverson  v.  Peterson,  64  Wis.  198. 

6  Pearce’s  Case,  1  Roll.  Abr.  55,  pi.  17. 

7  Baker  v.  Morfue,  1  Sid.  327  ;  (or  v.  “  Morphew,”)  2  Keble,  202. 

8  Palmer  v.  Boyer,  Owen,  17. 
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of  a  barrister  :  “I  marvel  you  will  have  such  a  paltry 
lawyer  for  your  steward,  for  he  hath  as  much  law  as  a 
Jack-a-napes.”  In  a  case  in  1611, 1  the  words,  “  7ou 
are  a  paltry  lawyer,”  were  held  not  to  be  actionable. 

According  to  a  law  journal  in  1874, 2  “  Mr.  VV  .  H.  Bush, 
a  Chicago  lawyer,  has  recovered  a  verdict  for  $10,000, 
against  the  Chicago  Times  for  calling  him  a  k  shyster  :  ’ 
and  John  Wentworth  claims  to  be  the  father  of  the 
word.”  The  epithet  “  petty fogging-shyster  ”  is  action¬ 
able.  It  needs  no  proof  of  meaning  an  unscrupulous 
practitioner.3  Witnesses  must  testify  as  to  their  under¬ 
standing  of  the  meaning  or  personal  application  of  the 
word  “  shyster  ”  in  a  newspaper  article.4 

§  1579.  Against  Magistrates. 

In  a  case  in  1670, 6  one  was  held  not  to  be  indictable 
for  saying  :  “  When  a  burgess  of  Hull  comes  to  put  on 
a  gown  of  alderman,  Satan  enters  into  him.”  But  in 
1668, 6  one  was  held  indictable  for  saying  :  “  It  is  a  good 
world  when  beggarly  priests  are  made  lords.” 

In  an  English  case  in  1675, 7  it  was  held  that  it  was 
not  actionable  to  say  of  a  justice  of  the  peace  :  “  He 
is  a  logger-headed,  slouch-headed,  bursen-bellied  hound.” 
In  Wisconsin,  the  epithet,  “damned  fool  of  a  justice,” 
has  been  held  not  actionable.8  In  a  New  York  case  in 
1799, 9  it  was  held  not  to  be  actionable  to  say  of  a  magis¬ 
trate  (not  in  relation  to  his  official  conduct),  “He  is  a 
damned  rogue.” 

§  1580.  Against  Doctors,  M.  or  D. 

In  a  very  early  case  in  Ohio,10  it  was  held  not  to  be 
actionable  to  say  of  a  physician  :  “  He  is  so  steady  drunk 
that  he  cannot  do  business  any  more  ;  the  people  will  not 
employ  him.”  In  a  Pennsylvania  case  in  1837, 11  it  was 

1  Rich  v.  Holt,  Croke,  Jac.  267.  2  9  Alb.  L.  J.  310. 

3 Bailey  v.  Kalamazoo  Pub.  Co.,  40  Micli.  251. 

4  Cribble  v.  Pioneer  Press  Co.  (1887),  37  Minn.  277. 

6  Rex  v.  Baker,  2  Keble,  594.  « Rex  V-  winne,  2  Keble,  336. 

7  Anon.,  1  Keble.  629.  8  Spiering  v.  Andrae,  45  Wis.  330. 

9  Oakley  v.  Farrington,  1  Johns.  Cas.  129. 

1°  Anon.,  1  Hamm.  83  n.  11  Foster  v.  Small,  3  Wharton,  138. 
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held  not  actionable  to  call  a  physician  “  a  two-penny 
bleeder.”  In  a  Pennsylvania  case  in  1806, 1  it  was  held 
actionable  to  call  a  clergyman  “  a  drunkard.”  2 

§  1581.  Against  Merchants,  Brokers,  etc. 

In  an  English  case  in  1621, 3  it  was  held  actionable  to 
say  of  a  merchant  :  ‘  ‘  He  is  a  bankrupt  slave  ;  ”  and  this, 
though  he  had  once  become  a  bankrupt.  A  very  appro¬ 
priate  name  for  a  law-suit  would  be  Shall  against 
Sha’n’t.  This  is  suggested  by  a  case,4  Shale  v.  Schantz, 
deciding  that  a  cause  of  action  by  a  firm  for  slandering 
its  credit  vests  in  survivors  of  a  deceased  member 
thereof. 

Shepherd,  publisher  of  some  early  poems  by  Mrs. 
Browning,  recovered  of  Francis,  of  the  Athenaeum,  £150, 
for  calling  him  a  “literary  chiff oilier.” 

In  an  English  case  in  1800, 5  the  epithet  “  lame-duck,” 
applied  to  a  stock-broker,  was  held  not  to  be  actionable 
without  allegation  and  proof  that  the  plaintiff  was  a 
lawful  dealer  in  the  funds,  and  that  the  words  referred 
to  lawful  contracts. 

§  1582.  Against  Architects,  Mechanics,  etc. 

In  an  Illinois  case  in  1882, 6  it  was  held  to  be  actionable 
per  se  to  say  of  one’s  appointment  as  architect  of  a  pub¬ 
lic  building:  “It  is  a  public  calamity  ;  the  poor  fellow 
is  crazy.” 

In  a  case  in  1568, 7  it  was  held  not  to  be  actionable  to 
say  of  a  cooper  :  “  He  is  very  varlet  and  a  knave.”  This 
reminds  of  the  old  couplet  wherein  the  one  travestying 
made  himself  more  ridiculous  than  the  one  travestied  : — 

“  He  is  a  vagram 
Of  sort  most  flagram.” 

1  McMillan  v.  Birch,  1  Bin.  178. 

2  Compare  Hayner  v.  Cowden  (1875),  27  Ohio,  292 ;  Greenlye  v. 
Harper,  1  Keble,  860. 

3Upsheer  v.  Betts,  Croke,  Jac.  578.  4  35  Hun,  622. 

5  Morris  v.  Langdale,  2  Bos.  &  P.  284. 

6  Clifford  v.  Cochrane,  10  Ill.  App.  570. 

7  Cotes  v.  Ketle,  Croke,  Jac.  204. 
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Also  of  Churchill’s  couplet 

“  Men  the  most  infamous  are  fond  of  fame. 

And  those  who  fear  not  guilt  yet  start  at  shame.” 

Detraction  of  caterers,  boarding-house  keepers,  etc., 
will  be  considered  presently.1 

§  1583.  Words  Interrogatory,  Ironical,  or  Written  Words 
in  “  Cipher.” 

Words  are  no  less  actionable  because  only  spoken  in¬ 
terrogatively.  So  held  in  an  English  case  in  1618,- 
wherein  Nelson  alleged  and  proved  that  he  was  born  in 
the  wedlock  of  Thomas  and  Elizabeth  Nelson,  and  that 
while  he  was  communicating  concerning  a  marriage  with 
Mary  Syvedale,  Staff  said  to  J.  S.  :  “Hath  that  bastard 
Brian  Nelson  caused  you  to  be  arrested  ?  ”  by  reason  of 
which  words  he  lost  his  marriage,  etc.3 

Ironical  words  may  be  libelous:  e.g.,  “sober  moments,” 4 
“  an  honest  lawyer.” 6  So  also  an  anagram  or  “  cipher.” 6 

In  a  leading  English  case  in  1821, 7  it  was  held  that 
an  action  lies  for  words  written  when  it  might  not  if 
they  were  merely  spoken.  Thus,  as  to  a  letter  stating, 
“  I  sincerely  pity  the  man  that  can  so  far  forget  what  is 
due,  not  only  to  himself,  but  to  others,  who,  under  the 
cloak  of  religious  and  spiritual  reform,  hypocritically 
and  with  the  grossest  impunity,  deals  out  his  malice,  un¬ 
charitableness  and  falsehoods.”  8 


§  1584.  Pictures — Effigies. 

So  also  may  be  libelous  a  picture  or  hieroglyphics. 
In  an  English  case  in  1810, 9  it  appeared  that  the  plaintiff, 

1  See  §  1606.  2  Nelson  v.  Stall,  Croke,  Jac.  422. 

3 Compare  Wicks  v.  Shepherd,  Croke,  Car.  155. 

4  Sanderson  v.  Caldwell,  45  N.  Y.  398. 

6  Boy  dell  v.  Jones,  4  Mees.  &  W.  446. 

6Sunderlin  v.  Bradstreet,  46  N.  Y.  188. 

7  Tliorley  v.  Lord  Kerry,  4  Taunt.  355.  See  notes  thereon  in  Dr. 
Bigelow’s  Leading  Cases  on  Torts,  pp.  90-113. 

8  As  to  the  presumption  of  malice  in  a  newspaper  criticism,  see 
Chalmers  v.  Payne  (1835),  2  Cromp.  M.  &  R.  156,  and  Dr.  Bigelow’s 
notes  thereon,  L.  C.  T.  116. 

9  Du  Bost  v.  Beresford,  2  Camp.  511. 


Chap.  XXVII. 


SLANDER. 


1177 


an  eminent  artist,  painted  a  picture  entitled  “  La  Belle 
et  le  Bete”  (Beauty  and  the  Beast),  a  likeness  of  a 
gentleman  of  fashion  and  a  sister  of  the  defendant.  It 
attracted  crowds,  and  one  morning  the  defendant  cut  it 
to  pieces.  Lord  Ellenborough  held  that  the  plaintiff 
could  only  recover  the  value  of  the  paint  and  canvas. 

In  an  English  case  in  1831, 1  it  appeared  that  Carlile, 
having  been  distrained  on  for  church  rates,  put  up  in  his 
window  effigies  of  a  bishop,  arm-in-arm  with  the  devil 
holding  a  pitchfork,  and  underneath  an  inscription 
‘  ‘  Spiritual  Brokers.  ”  It  attracted  crowds,  obstructing 
ingress  to  neighboring  tradesmen’s  shops.  It  was  held 
to  be  an  indictable  nuisance ;  and  this,  whether  the 
effigies  were  or  were  not  libelous.  He  made  a  wordy 
and  witty  personal  defense.2 


(3)  §  1585.  Privilege— Clergymen— Father  M’Glew’s  Case. 

Clergymen  are  privileged  to  warn  any  members  of 
their  flock  of  wrong-doing.  A  Catholic  priest’s  impre¬ 
cation  against  an  individual,  if  without  malice,  is  not 
actionable.3  In  a  Massachusetts  case  in  1815, 4  it  ap¬ 
peared  that  members  of  Father  M’Glew’s  congregation 
in  Chelsea  contracted  a  marriage  (valid  under  Massachu¬ 
setts  law)  before  a  justice  of  the  peace  and  two  witnesses. 
For  a  few  Sundays  the  faithful  pastor  rather  pointedly 
expressed  his  disapproval  ;  which  the  pair  not  heeding 
sufficiently  to  ask  him  to  perform  the  rite  he  deemed  the 
only  right  one,  he  publicly  predicted  that  they  would 
“  probably  be  coming  to  me  with  their  bastards  to  be 
christened.”  The  couple  sued  him  for  slander.  He 
pleaded  ecclesiastical  authority  and  pastoral  duty.  The 
reporting  editor  was  so  busy  facetiously  criticising  the 

1  Rex  v.  Carlile,  6  Car.  &  P.  636. 

2  See  a  rhymed  report  of  this  case,  2  Gr.  Bag,  238.  And  see  adden¬ 
dum  as  to  the  seven  Sutherland  sisters  combing  their  hair  in  a  shop  win¬ 
dow  on  14th  Street,  Id.  501  ;  Elias  v.  Sutherland  (1886),  18  Abb.  X.  Cas. 
126.  See  also  the  flagstones  case,  Fairbanks  v.  Kerr,  70  Pa.  86. 

3  Fitzgerald  v.  Robinson  (1873),  112  Mass.  371.  But  compare  Serv- 
atious  v.  Pichel,  34  Wis.  292. 

4  Fanning  v.  M’Glew,  11  Alb.  L.  J.  377. 


1178 


LEADING  IN  LAW,  ETC. 


Chap.  XXVII. 


priest,  that  he  forgot  to  tell  us  what  the  judge  charged 
the  jurors.  They  were  disagreed  ;  ten  finding  for  the 
plaintiffs  and  two  for  the  defendant. 

§  1586.  Windham  Congregational  Association  Case. 

In  a  Vermont  case  in  1878, 1  it  appeared  that  the 
defendant  incited  the  Windham  Association  of  Congre¬ 
gational  Ministers  to  vote  that,  “  whereas  charges  of  un¬ 
truthfulness,”  etc.,  £<  Resolved,  that  we  hereby  with¬ 
draw  fellowship  from  him  till,”  etc.,  44  at  which  time,  he 
is  invited  to  appear  before  our  body,  at  Wilmington,  and 
show  reason  why  he  should  not  be  finally  dismissed  with¬ 
out  papers.  Resolved,  that  the  scribe  be  instructed  to 
send  a  copy  of  this  minute  to  the  brother  and  also  to  The 
Congregationalist  and  the  Vermont  Chronicle.”  Held, 
privileged.2 

§  1587.  Rector  Fowler  had  no  Right  to  say  “  Scat  Schism  !  ” 

The  presumption  that  a  clergyman’s  denunciation  is 
impelled  simply  by  a  sense  of  duty,  may  readily  be  re¬ 
butted.  In  an  English  case  in  1854, 3  it  appeared  that 
Fowler,  the  rector  of  Crawley  parish,  was  manager  of 
“  The  Crawfield  and  Ifield  National  School,”  and 
requested  Gilpin,  the  master  thereof,  to  teach  therewith 
a  Sunday  school.  Gilpin,  declining  on  account  of  the 
increased  labor,  was  dismissed.  Thereupon  he  set  up  a 
school  on  his  own  account.  Fowler  distributed  a  pastoral 
letter,  denouncing  his  conduct  as  unchristian-like,  and 
warned  against  patronizing  him,  4 4  for  the  tendency  of 
the  projected  school  will  be  to  produce  disunion  and 
schism  in  a  matter  which  of  all  others  requires  union — 
the  education  of  the  children  of  the  poor.”  He  tacitly 
conceded  the  superfluousness  of  the  warning,  in  averring 
substantially  that,  in  any  event,  the  Almighty  would 
bring  about  a  just  result :  4  4  No  rightly-disposed  Christian, 
who  receives  in  simple  faith  the  teaching  of  inspiration, 

1ShurtlefE  v.  Stevens,  51  Vt.  501. 

2 Compare  Clark  v.  Molyneux,  L.  R.,  3  Q.  B.  Div.  251 ;  Whiteley  v. 
Adams,  15  C.  B.  N.  S.  392. 

3  Gilpin  v.  Fowler,  9  Exch.  615. 
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‘  Obey  them  who  have  the  rule  over  you,  and  submit 
yourselves,’  can  expect  God's  blessing  to  rest  upon  such 
an  undertaking.  ”  The  letter  (covering  two  pages)  is  an 
amusing  piece  of  elongated  and  attenuated  plausibility. 
Judge  Maule  rendered  the  decision:  “We  are  all  of 
opinion  that  the  occasion  on  which  the  libel  in  question 
was  published  was  not  privileged,  and  that  there  was 
evidence  of  malice  for  the, jury.” 

§  1588.  Vicar  Whytehead  Mustn’t  Meddle — Ex-Pastor  Ben¬ 
nett,  Warn  no  Widows! 

In  an  English  case  in  1879, 1  it  appeared  that  the  de¬ 
fendant  vicar  wrote  to  the  neighboring  incumbent  of 
Skirlaugli  Church  :  “I  am  annoyed  to  see  that  you  and 
your  committee  have  engaged  Messrs.  Botterill  as  archi¬ 
tects  for  the  restoration  of  your  church.  Are  you  awdre 
that  they  are  Wesleyans,  and  cannot  have  any  religious 
acquaintance  with  such  work  ?  ”  The  architects  recov¬ 
ered  £50  for  his  intermeddling  ;  and  the  verdict  was 
sustained  on  appeal. 

In  a  Massachusetts  case  in  1S62,2  it  was  held  that  the 
mere  fact  that  a  widow  had  formerly  been  the  defend- 
dant’s  parishioner  gave  him  no  privilege  to  assume  to 
warn  her  against  the  supposed  wicked  wiles  of  “  Count 
Joannes,”  born  plain,  plebeian  George  Jones. 

§  1589.  Missionary  Matters. 

In  a  New  York  case  in  1887, 3  it  appeared  that  the 
plaintiff,  an  Episcopalian  missionary  in  Niobrara,  had 
applied  to  the  defendant,  Bishop  Hare,  for  letters  de- 
missory  to  the  diocese  of  Nebraska,  which  were  refused. 
Thereupon  he  wrote  a  quarulous  pamphlet,  to  which  the 
bishop  replied  in  a  pamphlet  marked  “private”  and 
distributed  among  certain  ecclesiastical  officials,  wherein 
he  charged  Mr.  Hinman  with  certain  financial  irregular¬ 
ities  and  with  immoralities  among  his  half-breed  female 
pupils.  The  Supreme  Court  decision  sustaining  a  judg- 

1  Botterill  v.  Whytehead,  41  L.  T.  N.  S.  Ex.  Div.  588. 

2  Joannes  v.  Bennett,  5  Allen,  169. 

3  Hinman  v.  Hare,  5  N.  Y.  St.  Rep.  504. 
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ment  upon  a  verdict  for  the  plaintiff  for  $10,000,  was 
reversed  by  the  Court  of  Appeals,  for  several  errors  in 
admission  of  testimony.  One  of  these  was  the  allowing 
an  Indian  girl,  Cecilia  Benoist,  to  he  impeached,  thus 
depriving  the  defendant  of  the  information  he  had  re¬ 
ceived  from  a  female  teacher,  upon  which  he  had  acted 
in  good  faith  without  malice.  The  reporter  does  not  in¬ 
form  us  whether,  inexte  nuation  of  the  missionary, — to 
adapt  the  expression  of  Rufus  Choate  about  the  amorous 
haymakers, — he  was  only  “  seeking  to  mitigate  the 
austerities  ”  of  proselyting. 

§  1590.  Cardinal  Newman’s  Case — Achilli’s  Confession. 

In  1S51,  Giovanni  Giacinto  Achilli,  formerly  a  Do¬ 
minican  monk,  was  minister  of  a  Protestant  Italian 
church  in  London,  and  at  public  meetings  denounced  the 
Catholic  church  and  the  Inquisition.  Cardinal  Newman, 
in  a  lecture  at  Birmingham,  said  of  him  :  “  He  seems  to 
say,  ‘  Mothers  of  families,  gentle  maidens,  innocent 
children,  look  at  me  !  .  .  .  I  have  been  a  Roman  priest 
and  a  hypocrite  ;  I  have  been  a  profligate  under  a  cowl. 
I  am  that  Father  Achilli,  who,  as  early  as  1826,  was  de¬ 
prived  of  my  faculty  to  lecture  for  an  offense  which  my 
superiors  did  their  best  to  conceal  .  .  .  who  in  Viterbo, 
in  1831,  robbed  of  her  honor  a  young  woman  of  eighteen 
...  in  1833,  a  second,  a  person  of  twenty-eight  ...  in 
1834,  a  third,  aged  twenty-four  .  .  .  repeated  the  offense 
at  Capua  in  1835,  and  at  Naples  in  1840  ...  at  Corfu, 
made  the  wife  of  a  tailor  faithless  to  her  husband,  and 
lived  publicly  and  traveled  about  with  the  wife  of  a 
chorus  singer.”  In  1852,  Achilli  prosecuted  the  cardinal 
for  libel.1  Lord  Campbell  presided.  Attorney-General  Sir 
Frederick  Thesiger  and  others  appeared  for  the  crown ; 
and  Sir  A.  J.  E.  Oockburn  and  others  for  the  defendant. 
The  twenty-three  counts  (as  to  the  lecture  assertions) 
gave  the  names  of  the  females  ;  the  sixteenth  specifying 
those  of  three  girls  in  England.  A  copy  under  seal,  of 
the  record  by  the  notary  of  the  Inquisition,  was  admitted 

1  Regina  v.  Newman,  3  Car.  &  K.  252. 
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"by  liis  Lordship,  not  as  conclusive  documentary  evidence, 
hut  simply  valeat  quantum -1 

Eleana  Giutini,  nee  Valente,  swore  that  Achilli  had 
seduced  her  in  the  Dominican  convent  at  Viterbo.  It 
was,  however,  elicited  from  her  in  cross-examination  that 
for  twenty  years  she  had  concealed  this  alleged  fact  from 
every  one  but  her  confessor,  and  that  her  curate  had 
earnestly  advised  her  to  come  to  England  “for  the  glory 
of  God  and  the  honor  of  Holy  Mother  Church.”  Three 
English  servant  girls  testified  in  support  of  the  truth  of 
the  statements  in  the  twenty-third  charge.2  Achilli  tes¬ 
tified  that  the  Inquisition  judgment  against  him  was  for 
heresy  simply  ;  that  there  was  no  charge  of  immorality, 
and  that  he  made  no  confession.  The  jury  found  Car¬ 
dinal  Newman  guilty,  and  the  court  imposed  on  him  a 
modified  penalty  of  £100. 

§  1591.  Lawyers’  Privilege — Master  Against  Servant— Wit¬ 
nesses. 

In  a  leading  New  York  case  in  1839,  on  privilege  of 
counsel,3  it  was  held  that  the  mere  fact  that  the  words 
were  spoken  in  the  course  of  a  judicial  inquiry  is  no  de¬ 
fense,  if  malice  be  proved  aliunde.  Chancellor  W  alworth 
cited  a  case,4  of  Parson  Prit,  who  in  a  sermon  told  a 
story  from  Fox’s  Book  of  Martyrs,  that  one  Greenwood, 
by  perjury,  caused  John  Cooper,  an  innocent  person,  to 
be  hanged,  and  had  been  punished  by  God’s  causing  his 
bowels  to  gush  out.  Greenwood  was  not  only  alive,  but 
residing  in  the  parish  ;  and  it  was  held  a  case  of  pastoral 


1  It  stated  as  to  Achilli:  “  ...  fuisse  reum  confessum  de  carnali 
copula,  dum  in  csenobio  Vitei-biensi  morai'etur,  cum  pluribus  feminis 
habita,  item  de  fioratione  alterius  virginis  in  civitate  Montis  Faliscii 
aliasque  duas  mulieres  Capuae  carnaliter  cognovisse.  Eruitur  quoque 
aliam  puellam  Neapoli  matrem  reddidisse  .  .  .  [Stating  that  Achilli 
confessed  his  guilt  and  was  suspended  from  his  sacerdotal  functions] 
.  .  .  et  impositis  poenitentiis  salutaribus,  damnatur  ad  manendum  per 
triennium  in  aliqua  domo  religiosa  sui  ordinis  strictioris  observantise.” 

2  See  6  Gr.  Bag,  11. 

3  Hastings  v.  Lusk,  22  Wend.  410. 

*  1  Rolle,  Abr.  87,  pi.  5. 
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privilege.1  In  general,  words  uttered  by  counsel  on  a 
trial,  charging  crime,  are  not  actionable.2 

Bona  fide  utterances  by  a  master  against  a  servant 
may  be  privileged.3 

A  witness  is  absolutely  privileged  as  to  a  defamatory 
answer  pertinent  to  the  inquiry.4 

In  an  English  suit  in  1876, 5  by  an  attesting  witness 
to  a  will  against  an  expert,  it  was  held  that  the  expert 
witness  was  privileged,  even  though  he  maliciously  swore 
that  he  believed  the  will  was  forged. 

One  may  be  liable  for  defamatory  answers  on  the 
witness-stand.6 

§  1592.  “  Honest  Advisers  ” — Mercantile  Credit. 

As  to  the  privilege  of  “honest  advice  ”  (“malice  in 
law  ”  and  “malice  in  fact,”  etc.),  in  a  leading  English 
case  in  1825, 7  it  appeared  that  Watking  inquired  of 
Prosser  :  “I  hear  that  you  say  the  bank  of  Bromage  & 
Snead  at  Monmouth  is  stopped.  Is  it  true  ?  ”  and  he  an¬ 
swered  :  “I  was  told  so.  It  was  so  reported  at  Crick- 
liowell,  and  nobody  would  take  their  bills,  and  I  came  to 
town  in  consequence  of  it  myself.”  Prosser  showed  in 
defense  that  one  Brown  to  whom  he  had  given  in  pay¬ 
ment  two  notes  of  the  plaintiffs’  bank  requested  him  to 
take  them  back,  and  he  did  so,  but  Brown  did  not  say  the 
bank  had  stopped.  Held,  improper  to  direct  the  jurors 
to  find  for  the  defendant,  if  they  thought  the  words  were 
not  maliciously  spoken.8 

A  mercantile  agency’s  communications  to  its  custom¬ 
ers  as  to  a  merchant’s  standing  are  privileged,  unless 
made  without  ordinary  care  to  ascertain  the  truth.9  In 

1  Compare  Brook  v.  Montague,  Croke,  Jac.  90. 

2  Munster  v.  Lamb  (1883),  11  Q.  B.  Div.  588  ;  49  L.  T.  Rep.  N.  S.  53. 

8  Toogood  v.  Spyring  (1834),  1  Cromp.  M.  &  R.  181. 

4  Dawkins  v.  Rokeby  (1875),  L.  R. ,  7  H.  L.  E.  &  I.  Ap.  Cas.  744. 
But  see  Rice  v.  Coolidge  (1876),  121  Mass.  393. 

5  Seaman  v.  Netherclift  (1876),  L.  R.,  2  Com.  PL  Div.  53. 

8  Shadden  v.  McElwee  (1887),  86  Tenn.  146. 

7  Bromage  v.  Prosser,  4  Barn.  &  C.  247. 

8  Compare  Pattison  v.  Jones,  8  Barn.  &  C.  578. 

9  Locke  v.  Bradstreet  Co.  (1885),  22  Fed.  Rep.  771. 
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a  New  Jersey  case  in  1887, 1  a  majority  of  the  court  held 
that  a  mercantile  agency’s  notification  sheet  report¬ 
ing  financial  standing  of  firms,  was  not  privileged,  if 
sent  to  subscribers  irrespective  of  their  interest  in  the 
subj  ect-matter. 

§  1593.  Criticising  Teachers— Sweetheart  Intermeddlings. 

In  a  New  York  case  in  1S85,2  a  bona  fide  communica¬ 
tion  by  a  resident  of  the  district  to  a  school  commissioner 
charging  the  teacher  with  unchastity,  was  held  to  be 
privileged  ;  and  an  unsustained  justification  to  be  no 
evidence  of  malice.  In  a  Michigan  casein  1880, 3  a  school 
superintendent’s  criticism  of  a  teacher  in  an  interview 
with  a  newspaper  reporter  was  held  to  be  privileged. 

An  unsolicited  letter  to  a  young  lady,  warning  her  not 
to  receive  a  certain  man’s  addresses,  is  not  privileged 
from  the  mere  fact  of  long  intimacy  and  friendship.4 

§  1594.  Criticising  Candidates. 

Cases  concerning  the  right  of  criticism  of  candidates 
and  public  officials  are  too  numerous  even  for  citation. 
A  Western  court  and  jury  may  give  an  editor  the  benefit 
of  a  doubt  as  to  the  point  aimed  at,  if  he  only  calls  a 
candidate  a  “  Second  Boss  Tweed  ”  or  ballot-box  stuff  er, 
or  quotes  from  Richard  III.,  “My  conscience,”  etc., 
“  perjury,”  etc.5  In  a  leading  New  York  case  in  1880, 6 
it  was  held  that  a  false  criticism  of  an  act  of  a  public 
officer  was  not  privileged.  An  editor  must  not  charge  a 
candidate  with  “corruption.”7  He  may  be  accused  of 
being  “  a  social  leper  ”  who  ought  to  be  “deodorized”; 
but  not  of  being  a  gambler  and  wlioremaster.8 


1  King  v.  Patterson,  49  N.  J.  L.  417. 

2  Decker  v.  Gaylord,  35  Hun,  584. 

3  O’Connor  v.  Sill,  60  Mich.  175. 

4  Byam  v.  Collins  (1886),  39  Hun,  204 ;  111  N.  Y.  143. 

5 Downing  v.  Brown,  3  Colo.  571. 

6  Hamilton  v.  Eno,  81  N.  Y.  116. 

7  Barr  v.  Moore,  87  Pa.  385  ;  Tillson  v.  Robbins,  68  Me.  295. 

8  Sweeney  v.  Baker,  13  W.  Va.  158. 
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§  1595.  Criticising  Delegates,  Elections,  etc. 

In  a  Federal  court  case  in  Ohio  in  1893,1  it  appeared 
that  in  1892,  the  Cincinnati  Evening  Post  published  an 
account  of  a  convention  in  the  Sixth  Kentucky  Con¬ 
gressional  District,  at  Warsaw,  importing  that  the 
Kenton  County  delegates  favoring  T.  F.  Hallarn  had 
been  bargained  off  to  favor  the  nominee,  Col.  A.  S.  Berry, 
the  favorite  of  the  Campbell  County  delegates,  and 
stating  that  a  bill  of  $S65  for  meals,  service,  wine  and 
cigars  on  hoard  the  steamer  Henrietta  had  been  made 
out  by  the  St.  Nicholas  Hotel  against  Berry,  “per  Theo¬ 
dore  F.  Hallarn.”  The  jury  were  instructed  that  the 
article  was  not  privileged,  and  upon  a  verdict  for  the 
plaintiff  for  $2,500,  the  defendant’s  motion  for  a  new 
trial  was  overruled. 

In  a  Federal  court  case  in  Massachusetts  in  1882, 2  it 
appeared  that  the  defendants,  proprietors  of  the  Boston 
Daily  Advertiser,  had  charged  the  plaintiff  with  trying 
to  procure  the  election  of  railway  directors,  and  with 
scheming  for  consolidation  of  certain  railroads  in  Con¬ 
necticut,  and  had  added  that  his  schemes  were  exposed 
by  skillful  questioning  at  the  meeting,  and  he  had  retired 
discomfited.  Held,  that  the  matter  was  one  of  public 
interest  that  could  be  discussed  in  good  faith  without 
liability  for  libel. 

§  1596.  Criticising  Office-holders. 

In  an  Alabama  case  in  1835, 3  it  was  held  not  to  be 
actionable  to  say  of  a  member  of  the  legislature  (as  to 
future  discharge  of  public  functions)  :  “He  is  a  corrupt 
old  Tory.” 

A  newspaper  report  of  a  public  board — e.  g.,  the  poor- 
law  guardians — has  been  held  not  to  be  privileged.4 * 

In  a  New  York  case  in  1884, 6  it  appeared  that  the 

1  Hallarn  v.  Post  Pub.  Co.,  55  Fed.  Rep.  456. 

3  Crane  v.  Waters,  10  Fed.  Rep.  619. 

3  Hogg  v.  Dorrah,  2  Porter,  212. 

4 Purcell  v.  Sowler  (1877),  L.  R.,  2  C.  P.  D.  215. 

6  Purdy  v.  Rochester  Pr.  Co.,  96  N.  Y.  372,  reversing  26  Hun,  206. 
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Rochester  Democrat  published  with  minute  detail  and 
conspicuous  heading,  that  near  Seneca  Falls  a  farmer 
named  Hammell  was  found  apparently  frozen  and  with 
no  signs  of  life.  “  Coroner  Purdy  arrived,  summoned  a 
jury,  and  began  to  inquire  according  to  law  how  and  by 
what  means  the  man  then  and  there  lying  dead  came  to 
his  death.  Dr.  Lester  looked  at  the  supposed  remains, 
and  said  the  man  was  alive.  They  laughed  at  him,  hut 
.  .  .  Saturday  morning  consciousness  was  fully  restored. 

.  .  .  Mr.  Hammell  can  thank  Dr.  Lester  that  ...  he 
was  not  placed  in  a  coffin  and  buried  alive.”  There  was 
no  mention  that  Purdy  was  a  physician.  It  was  held 
not  to  he  libelous. 

§  1597.  Criticising  Administration. 

Some  prosecutions  for  libel  would  better  be  named 
persecutions:  e.g.,  that  of  Mathew  Lyon  in  1788,  for 
“  seditious  libel,”  for  merely  criticising,  in  his  Vermont 
newspaper,  the  Federalists,  then  in  power,  fined  $1,000 
and  imprisoned  four  months  ;  also  that  of  Callender,  at 
Richmond,  in  1800,  for  criticising  Adams’  administration, 
fined  $200  and  jailed  nine  months  ;  Samuel  Chase,  the 
presiding  judge,  shockingly  abusing  Wirt,  who  was 
Callender’s  counsel. 

The  prosecution  of  John  Peter  Zenger  in  1734,  for 
condemning  slavery  in  his  New  York  Weekly  Journal,1 
deserves  more  than  a  mere  passing  mention  ;  for  it  in¬ 
volved  a  discussion  of  the  everlasting  question,  wherein 
and  how  are  jurors  to  be  judges  of  the  law.  Andrew 
Hamilton  of  Philadelphia,  his  voluntary  counsel,  insisted 
on  the  right  of  the  jury  to  determine  whether  the  editor¬ 
ials  were  libelous.  The  jury  acquitted  him  right  in 
the  teeth  of  the  judge’s  instruction  that  they  were  a 
gross  libel.  The  audience  raised  three  huzzas.  The 
mayor  and  aldermen  gave  Hamilton  the  freedom  of  the 
city  in  a  gold  box. 

At  Mannheim,  in  1853,  Dr.  Gervinus,  Professor  of 

1  See  Trial  of  Theodore  Parker  (Boston  T.  O.  H.  P.  Burnham,  1864), 
p.  109.  See  also  5  Gr.  Bag,  380. 
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History  in  Heidelberg  University,  was  charged  with 
libel  and  treason  against  the  Grand  Duke  Leopold,  for 
publishing  in  his  Introduction  to  the  History  of  the 
Nineteenth  Century,  a  statement  that  the  American 
Democracy  was  a  universal  necessity  and  a  desirable 
fact.  He  was  condemned  to  imprisonment  four  months, 
and  his  book  to  be  burned.1 

§  1598.  Criticising  Courts,  Lawyers,  etc. 

The  punishing  of  editors  and  publishers  for  contempt 
of  court  has  already  been  considered.2  Publication  of 
trials  may  be  privileged,  but  not  that  of  evidence  in  pre¬ 
liminary  examinations.3  Sometimes  the  press  has  with 
impunity  administered  a  scathing  rebuke  to  a  judge.4 

A  newspaper  is  not  privileged,  in  reporting  court 
proceedings,  to  charge  a  lawyer  with  “betraying  and 
selling  innocence  in  a  court  of  justice  .  .  .  derelict,”  etc., 
as  did  the  Evening  Wisconsin.5  In  a  Michigan  case  in 
1881, 6  a  majority  of  the  Supreme  Court  opined  that  a 
lawyer  had  a  cause  of  action  for  a  publication  charging 
professional  misconduct,  although  colorably  truthful. 
Judge  Cooley’s  dissenting  opinion  covers  nearly  thirty 
pages,  including  the  foot-notes — the  published  articles — - 
all  very  interesting  to  the  profession.  In  a  suit  in  1884, 7 
the  Boston  Herald’s  publication,  before  trial,  of  a  peti¬ 
tion  for  the  disbarment  of  an  attorney,  including  action¬ 
able  allegations,  was  held  not  to  be  privileged. 

§  1599.  Criticising  Clergymen  and  Kakodoxies. 

Blasphemy  has  already  been  considered.8  The  Patriot 
de  la  Nievre,  in  1879,  published  an  article  accusing  a 
cure  named  “C - ■”  of  forcing  his  flock  to  buy  wax 

1  5  Gr.  Bag,  120. 

2  Ante,  §§  726-8. 

8  Rex  v.  Fisher  (1811),  2  Camp.  568  ;  Rex  v.  Fleet  (1818),  1  Barn.  & 
Aid.  379. 

4  E.  g.,  the  Albany  Law  Journal’s  comment  on  Judge  D.’s  denuncia¬ 
tion  of  Hewitt. 

6  Ludwig  v.  Cramer  (1881),  58  Wis.  193. 

6  Atkinson  v.  Detroit  Free  Press  Co.,  46  Mich.  341. 

7  Cowley  v.  Pulsifer,  137  Mass.  392.  *  Ante,  §§  1190-1. 
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candles.  Thereupon  fifty  cures  whose  names  had  an 
initial  C  brought  a  joint  action  for  libel.  The  defendant 
offered  to  give  the  name  and  prove  the  fact.  The  case 
was  postponed  a  week,  and  somehow  privately  adjusted. 

In  Massachusetts  in  1834,  Rev.  George  R.  Noyes  wrote 
an  article  in  the  Christian  Examiner,  stating  that  Jesus 
was  not  the  predicted  Messiah  ;  that  ‘  ‘  the  evangelists 
and  apostles  never  claimed  to  be  inspired  reasoners  and 
interpreters  ;  they  partook  of  the  errors  of  the  age  in 
things  in  which  Christ  had  not  instructed  them.”  There¬ 
upon  James  T.  Austin,  the  attorney-general,  fulminated 
concerning  the  article  :  “  Its  tendency  is  to  strike  down 
one  of  the  pillars  on  which  the  fabric  of  Christianity  is 
supported,  to  shock  the  pious,  and  to  overwhelm  those 
who  are  but  moderately  versed  in  the  recondite  investi¬ 
gations  of  theology.”  He  was  about  to  prosecute  when 
he  was  advised  that  the  trial  would  involve  “  unedifying 
discussion,”  and  he  desisted.  Dr.  Noyes  was  made  a 
professor  in  Harvard  Divinity  School.  0  ye  Harvard 
Noyeses,  ye  Andover  Smythes,  ye  New  York  Briggses, 
ye  Cincinnati  Smiths,  ye  Montreal  Campbells  !  how  dare 
you  know  more  than  your  grannies’  ipsa  dixit  t  How 
dare  you  think  of  Kings  and  Chronicles  when  reading 
the  Matthew  prefacer,  and  have  the  audacity  to  assert 
that  fourteen  plus  four  amounts  to  more  than  fourteen  ? 
Shut  up  !  Fiat  inerrancy  !  Non  fiat  lux  l 

§  1600.  Criticising  Books  or  Authors. 

In  an  English  case  in  1808, 1  it  was  held  to  be  action¬ 
able  to  so  review  a  book  as  falsely  to  import  that  it  is 
immoral  or  absurd.  In  the  Satirist  there  appeared  a 
mock  panegyric  :  “  Not  to  tire  your  numerous  readers 
with  needless  prolixity,  I  proceed  to  the  magnificent 
‘  Poem  7  : 


“  ‘  There  was  a  little  maid, 
And  she  was  afraid 
Her  sweetheart  would  come  to  her  ; 


1  Tabart  v.  Tipper,  1  Camp.  350. 
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She  bound  up  her  head 
When  she  went  to  bed, 

And  she  fastened  her  door  with  a  skewer.’ 

‘But,  Sir,  a  truce  to  trifling.  .  .  .’ 

“  ‘  Dixiri1 ,  ego  vobis  Atticam  quandam  inesse  elegantiam  1  ’  ” 

Lord  Ellenboro’  instructed  the  jury  that  the  evident 
tendency  was  to  hurt  the  plaintiff  book-publisher  in  his 
business  ;  and  they  gave  him  a  verdict  for  one  shilling 
damages. 

§  1601.  Can  Congressmen  Cure  Campaign  “  Gougings  ”  P 
A  slander  suit  in  a  Massachusetts  Federal  court  in 
1894  was  partly  noted  for  the  eminence  and  conceded 
good  character  of  both  parties.  The  plaintiff,  Mrs.  Helen 
M.  Grpugar,  of  Indiana,  was  a  prominent  campaign 
speaker  for  the  Prohibitionists.  The  defendant,  Elijah 
Morse,  was  a  Congressional  representative  from  Mass¬ 
achusetts,  where  he  was  usually  distinguished  from 
another  Elijah  Morse  by  the  every-day  name  of  “  Rising- 
Sun  Morse  ”  ;  having  amassed  a  fortune  in  manufactur¬ 
ing  a  stove-polish  labeled  with  a  raydiant— not  to  say 
laughing— orb  of  morning.  In  January,  1892,  in  repartee 
upon  an  interruption  by  his  neighboring  Democratic 
colleague,  Sherman  Hoar,  Mr.  Morse  had  said:  “  It  is 
publicly  charged  that  the  Democratic  party  has  given 
$1,500  to  the  Prohibition  party  to  carry  on  the  campaign.” 
He  did  not  mention  any  names,  but  the  speech  was  not 
forgotten  when  Sam  Small,  Mrs.  Gougar,  etc.,  were  upon 
the  stump.  In  her  Massachusetts  speeches  and  in  her 
letter  of  February  tenth,  she  dilated  on  “  Republican 
corruption,”  “boodlers,”  “  blocks  of  five,”  “two-dollar 
bills  crisp,”  etc.  Mr.  Morse  “hit  back”  with:  “Mrs. 
Gougar  is  a  soldier  of  fortune,  and  works  for  the  side 
which  pays  her  best.”  Finding  his  words  had  wounded 
her,  he  publicly  expressed  his  regret ;  and  she,  in  a  speech 
at  Somerville,  said:  “Morse  is  repentant.  He  has  put 
on  sackcloth  and  ashes,  and  I  forgive  him.”  But  when 
the  smoke  of  battle  had  cleared  away,  her  appetite  was 
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not  appeased  ;  she  sounded  clarion  to  the  tune  of  ad 
damnum,  $25, 000. 

The  trial  was,  of  course,  nuts  to  the  daily  press.  Here 
is  a  sample  of  the  reportings  :  “  Mrs.  Gougar  was  in  her 
seat  early.  She  wore  a  neat  black  gown,  and  her  bonnet 
was  as  dainty  as  that  which  delighted  the  feminine 
contingent  of  previous  days.  On  her  taper  fingers  flashed 
the  rarest  of  gems.”  Mr.  Morse’s  counsel,  ex-Governor 
Robinson,  was  reported  as  telling  the  jury  :  “  Her  letter 
of  February  tenth  is  a  hot  one, — loaded  at  the  business 
end.  .  .  .  She  made  charges  of  bribery.  .  .  .  However 
much  we  may  like  the  fair  sex,  we  don’t  like  them  to 
get  much  ahead  of  us  in  that  way — we  like  to  be  close  by 
them.  (Laughter.)  Both  of  these  parties  have  changed 
their  parties.  Look  at  them.  They  are  both  vigorous. 
They  are  both  good-looking.  (Laughter.)  They  can’t 
help  laughing  at  it.  Have  you  seen  any  sadness  about 
them,  or  on  their  faces  ?  Mrs.  Gougar  enjoys  it.  The 
difference  is  that  she  wants  Mr.  Morse’s  money  ;  she 
wants  him  to  foot  the  bills,  but  we  say  that  the  dancer 
must  pay  the  fiddler.  (Laughter.)”1 

The  jury  found  for  the  defendant,  but  a  new  trial 
granted. 

A  second  trial  was  had  in  November,  1895.  Judge 
Putnam  instructed  the  jury  that  the  defendant’s  words 
with  the  innuendo  of  venality  were  libelous  ;  and  that 
it  was  for  the  jury  to  find  whether  or  not  he  had,  in  a 
public  speech,  made  a  retraction,  that  had  been  accepted 
as  an  accord  and  satisfaction.  The  jury  found  for  the 
defendant,  and  the  plaintiff  sued  out  a  writ  of  error 
whereon  the  cause  is  now  pending.2 

§  1602.  Can  Editors  Cure  “  Errata  ”  ? 

In  a  Massachusetts  case  in  1893, 3  it  appeared  that  a 

1  Boston  Globe,  Sept.  15,  1894. 

2  Mrs.  Gougar  is  the  author  of  the  Kansas  Woman  Suffrage  Law. 
For  an  interesting  biographical  sketch  and  beautiful  photogravure  of 
the  lady,  see  Mes.  Livermore  and  Willard’s  “  A  Woman  of  the  Century,” 
p.  329. 

3  Hanson  v.  Globe  Newspaper  Co.,  159  Mass.  293. 
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newspaper  reporter  erroneously  said  that  Hadley  1  . 
Hanson  ”  (name  of  the  plaintiff)  was  fined  in  a  criminal 
court,  and  “had  a  wordy  bout,”  etc.,  when  in  fact  it  was 
A.  P.  H.  Hanson  who  was  fined.  A  majority  of  the 
court  held  that  the  libel  was  not  published  “of  and  con¬ 
cerning  the  plaintiff.”  Judge  0.  W .  Holmes,  Jr.,  gave 
an  interesting  dissenting  opinion  (in  which  J ustices 
Morton  and  Barker  concurred),  citing  an  English  case  of 
1840,  of  libel  in  charging  Father  Hearne,  a  Catholic 
priest  of  Manchester,  with  compelling  a  cruel  penance  ; 
also  quoting  Bract  on’s  words:  “  Licet  idem  sit  nomen, 
tavien  diversum  est  propter  d iversitatem persona?." 1 

In  a  Michigan  case  in  1881, 2  it  appeared  that  Suitings, 
a  physician,  wrote  a  puff  of  himself  and  sent  it  to  the 
editor  of  the  Kalamazoo  Gazette  ;  but  it  was  written 
so  illegibly  that  the  printer  mistook  the  words  “fatty 
tumor”  and  “hypogastrium,”  and  published  that  Dr. 
Sullings  had  “removed  a  patty  tuber  from  the  hypogas- 
trum  of  A.  B.  Smith.”  Judgment  on  verdict  for  defend¬ 
ant  was  approved  by  the  Supreme  Court. 

§  1603.  Freedom  of  the  Press— Greeley-Cooper  Contest. 

In  a  New  York  case  in  1845, 3  it  appeared  that  arbi¬ 
trators  had  ordered  Editor  Stone  to  pay,  in  sixty  days,  to 
Cooper,  the  novelist,  $300.  There  had  been  a  rumor  that 
Cooper  had  caused  a  lock  to  be  broken  in  taking  from 
Andrew  Barber  some  money  on  execution.  The  editor 
published  an  item  :  “  Mr.  J.  Fenimore  Cooper  need  not 
be  so  fidgety  in  liis  anxiety  to  finger  the  cash  to  be  paid 
by  us  towards  his  support.  It  will  be  forthcoming  on  the 
last  day  allowed  by  the  award,  but  we  are  not  disposed 
to  allow  him  to  put  it  into  Wall  Street  for  shaving 
purposes  before  that  period.  Wait  patiently.  There 
will  be  no  locksmith  necessary  to  get  at  the  ready.” 
Held,  not  libelous. 

This  reminds  of  Horace  Greeley’s  chapter  on  libel 

1  Hearne  v.  S  to  well,  12  Ad.  &  E.  719,  denying  Parson  Prit’s  Case. 

2  Sullings  v.  Shakespeare,  46  Mich.  408. 

3  Stone  v.  Cooper,  2  Denio,  293. 
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suits.1  “  J.  Fenimore  Cooper,  a  man  of  unquestioned 
talent — almost  genius— was  aristocratic  in  feeling  and 
arrogant  in  bearing,  altogether  combining  in  his  manners 
what  a  Y  ankee  once  characterized  as  ‘  winning  wavs  to 
make  people  hate  him.’  .  .  .  Retiring  to  his  paternal 
acres  near  Cooperstown,  N.  Y.,  he  was  soon  involved  in 
a  difficulty  with  the  neighboring  villagers,  who  had  long 
been  accustomed  in  their  boating  excursions  on  the  lake 
(Otsego),  to  land  and  make  themselves  at  home  for  an 
hour  or  two  on  a  long,  narrow  promontory  or  ‘point,’ 
that  ran  down  from  his  grounds  into  the  lake,  and  whom 
he  had  now  dissuaded  from  so  doing  by  legal  force.  The 
Whig  newspaper  of  the  village  took  up  the  case  for  the 
villagers,  urging  that  their  extrusion  from  ‘  The  Point,’ 
though  legal,  was  churlish,  was  impelled  by  the  spirit  of 
the  dog  in  the  manger  ;  whereupon  Cooper  sued  the 
editor  for  libel,  recovered  a  verdict,  and  collected  it  by 
taking  the  money — through  a  sheriff’s  officer — from  the 
editor’s  trunk.  By  this  time  several  Whig  journalists 
had  taken  up  the  cudgels  for  the  villagers  and  their 
brother  editor  ;  and  as  Mr.  Cooper  had  recently  published 
two  caustic,  uncomplimentary,  self-complacent  works  on 
his  countrymen’s  ways  and  manners,  entitled  ‘Home¬ 
ward  Bound  ’  and  ‘  Home  as  Found,’  some  of  these  cas¬ 
tigations  took  the  form  of  reviews  of  those  works.  One 
or  more  of  them  appeared  in  The  Courier  and  Enquirer, 
edited  by  James  Watson  Webb  ;  at  least  one  other  in  The 
Commercial  Advertiser,  edited  by  Wm.  L.  Stone  ;  while 
several  racy  paragraphs,  unflattering  to  Mr.  Cooper, 
spiced  the  editorial  columns  of  The  Albany  Evening 
Journal,  and  were  doubtless  from  the  pen  of  its  founder 
and  then  editor,  Mr.  Thurlow  Weed.  Cooper  sued  them 
all  ;  bringing  several  actions  to  trial  at  Fonda,  the  new 
county  seat  of  Montgomery  County.  He  had  no  luck 
against  Col.  Webb,  because,  presuming  that  gentleman 
moneyless,  he  prosecuted  him  criminally,  and  could  never 
find  a  jury  to  send  an  editor  to  prison  on  his  account.  .  .  . 

1  Chap.  XXXI.  of  his  Recollections  of  a  Busy  Life,  at  p.  261. 
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“In  one  of  liis  actions  against  Mr.  Weed,  he  was  more 
fortunate.  Weed  had  not  given  it  personal  attention  ; 
and  when  the  case  was  called  for  trial  at  Fonda,  he  was 
detained  at  home  by  sickness  in  his  family,  and  no  one 
appeared  for  him  ;  so  a  verdict  of  $100  was  entered  up 
against  him  by  default.  He  was  on  hand  a  few  hours 
afterward,  and  tried  to  have  the  case  reopened  ;  but 
Cooper  would  not  consent  ;  so  Weed  had  to  pay  the 
$100  and  costs.  Deeming  himself  aggrieved,  he  wrote  a 
letter  to  The  Tribune,  describing  the  whole  performance,1 
and  on  that  letter  Cooper  sued  me  as  for  another  libel  .  .  . 
Weed  was  forced  to  pay  some  $2,500  to  Cooper.  ...  At 
Ballston  ...  1812  ...  I  employed  no  lawyers  .  .  .  Rich¬ 
ard  Cooper,  nephew  of  Fenimore,  summed  up.  .  .  .  The 
presiding  judge  (Willard)  rose  and  made  a  harder,  more 
elaborate  and  disingenuous  speech  against  me  than  either 
Richard  or  Fenimore  had  done  ...  he  absolutely  bullied 
the  jury.  .  .  .  $200.  When  all  the  costs  were  paid,  I  was 
just  $300  out  of  pocket  by  that  lawsuit.  .  .  .  My  report 
of  the  trial  filled  eleven  columns  of  the  next  morning’s 
Tribune.2  Fenimore  sued  me  upon  the  report  as  a  new 
libel  .  .  .  the  case  never  came  to  trial.” 

But  Mr.  Greeley  was  beaten  in  the  skirmish  over  the 
pleadings.8  The  second  count  recited  publication  as  : 
“  Knowing  what  we  positively  did  and  do  of  the  severe 
illness  of  the  wife  of  Mr.  Weed,  and  the  dangerous  state 
of  his  eldest  daughter,  at  the  time  of  the  Fonda  trials  in 
question — the  jokes  intended  to  be  cut  by  Fenimore 
over  their  condition — his  talk  of  the  story  growing  up 
from  one  girl  to  the  mother  and  three  or  four  daughters 
— his  fun  about  their  having  the  Asiatic  cholera  among 
them,  or  some  other  contagious  disease,  etc.,  etc.,  how¬ 
ever  it  may  have  sounded  to  others,  did  seem  to  us  rather 
inliu — (meaning  inhuman).  Hello  there  !  We  had  like  to 
put  our  foot  right  into  it  again,  after  all  our  tuition.” 
The  recital  proceeds  :  “  U ngen  ” — (meanin g  either  ungen- 

1  James  Parton’s  Life  of  Greeley  reproduces  much  of  it  at  p.  225. 

2  Much  reproduced  in  Parton’s  Life  of  Greeley,  p.  226. 

3  See  Cooper  v.  Greeley,  1  Denio,  347. 
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erous  or  ungentlemanly).1  Messrs  Seward  and  Cougar 
argued  for  the  defendant’s  demurrer.  It  was  overruled. 

§  1604.  Boston  Herald’s  Attack  on  the  Cardifi  Giant. 

The  rule  that  actual  malice  may  be  implied  from  a 
reckless  false  statement  was  applied  against  the  Boston 
Herald  in  1877,  in  the  “  Onondaga  Statue”  case.2  The 
article  began  :  “  The  sale  of  the  Cardiff  Giant,  so-called, 
at  New  Orleans,  for  the  small  price  of  eight  dollars, 
recalls  the  palmy  days  of  that  ingenious  humbug.  We 
well  remember  the  learned  remarks  made  by  connoisseurs 
in  this  city  when  it  was  exhibited  in  a  vacant  store  quite 
near  our  office.  .  .  .  Harvard  professors  traced  its  pedi¬ 
gree.  ...  A  distinguished  professor  of  Yale  discussed 
learnedly  upon  it  in  the  Galaxy  Magazine.  He  demon¬ 
strated  beyond  a  doubt  that  the  statue  was  authentic, 
that  it  was  antique,  and  that  it  was  a  colossal  monolith. 
He  ciphered  it  down  that  it  was  a  Phoenician  image  of 
the  god  Baal,  and  found  no  difficulty  in  proving  that  it 
was  brought  to  America  by  a  Phoenician  party  of 
adventurers,  who  sailed  in  one  of  the  ships  of  Tarshish, 
and  that  it  was  buried  by  the  idolaters  to  save  it  from 
destruction  by  the  hordes  of  savages  who  overpowered 
and  destroyed  the  Phoenicians.  He  accounted  for  sev¬ 
eral  marks  and  symbols  upon  the  image  which  were  un¬ 
mistakably  Phoenician.  Not  long  afterwards,  the  man 
who  brought  the  colossal  monolith  to  light  confessed 
that  it  was  a  fraud,  and  the  learned  gentlemen  who  had 
indorsed  its  authenticity  were  left  as  naked  as  the  statue 
itself.” 

The  plaintiff  alleged  that  the  statue  had  never  been 
sold  for  $8,  and  that  the  article  had  led  one  Thomas 
Palmer  not  to  fulfill  his  offer  to  buy  for  $30,000.  The 
writer  of  the  article  testified  that  he  wrote  it  merely  as  a 
humorous  comment  on  an  article  in  the  Chicago  Tribune, 
giving  a  detailed  account  of  a  sale  at  New  Orleans  for 
$8.  The  court  instructed  the  jury  that,  in  order  to 

1  Denio  gives  nearly  the  whole  count,  covering  a  page  and  a  half. 

2  Gott  v.  Pulsifer,  122  Mass.  235. 
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malice,  there  must  be  “  a  disposition  purposely  to  injure 
the  value,  ...  a  wanton  disregard  of  the  interest  of  the 
owner,”  and  they  rendered  a  verdict  for  the  defendants. 
This  the  Supreme  Court  set  aside.1 

§  1605.  Cypriote  Curiosities— “  Compactum  ”  Jest. 

This  Cardiff-Giant  reminds  of  a  New  York  libel  case 
in  1883, 2  wherein  it  appeared  that  Feuardent  had  charged 
General  Cesnola  with  tinkering  the  Cypriote  curiosities, 
later  sold  to  the  Metropolitan  Museum  of  Art,  and  the 
general  retorted,  in  substance,  that  Feuardent  was  a  liar. 

Gibson’s  Law  Notes  told  of  an  English  case  in  1887, 3 
wherein  Davis,  sole  proprietor  of  the  ‘ ‘  compactum  um¬ 
brella,”  sued  Dalziel,  proprietor  of  the  newspaper,  “Ally 
Sloper’s  Half  Holiday,”  for  perpetrating  this  joke  :  “Um¬ 
brella  tricks  :  (Irate  Customer)  :  ‘  Look  here,  I  bought 
this  compactum  umbrella  at  your  shop  yesterday.  You 
guaranteed  that  it  would  remain  small  and  tidy ;  and  now 
look  at  it  !  I  can't  fold  it  up  into  double  its  original  size/ 
(Shop-keeper,  blandly,  as  he  inspects  the  article) :  ‘  I  am 
sure  I  am  very  sorry  ;  and  I  cannot  account  for  it  un¬ 
less — (horrified) — why,  my  dear  sir,  you’ve  been  using  it  ?  ’ 
The  jury  found  for  the  defendant.” 

§  1605a.  Boston  Budget  Catapults  “  Ye  Cater-man.” 

In  a  Massachusetts  case  in  1887, 4  it  was  held  that 
the  publication  of  an  article  stating  that  a  dinner  fur¬ 
nished  by  a  caterer  on  a  public  occasion  to  the  Ancient  and 
Honorable  Artillery  Company  of  Boston  was  “  wretch¬ 
ed”  and  was  served  “  in  such  a  way  that  even  hungry 
barbarians  might  justly  object,”  and  that  “the  cigars 
were  simply  vile,  and  the  wines  not  much  better,”  was  not 
actionable  without  proof  of  special  damage.  The  follow- 

1  Ex-Senator  Brooks,  the  defendant’s  attorney,  was  disappointed  in 
this  decision,  and  afterwards  encountering  financial  reverses,  committed 
suicide. 

2  Feuardent  v.  Cesnola,  28  Alb.  L.  J.  362. 

8  See  Davis  v.  Dalziel,  36  Alb.  L.  J.  42. 

4  Dooling  v.  Budget  Pub.  Co.,  144  Mass.  258. 
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ing  extracts  are  from  Austin  A.  Martin’s  pleasantly 
rhymed  report  of  the  case  :  1 — 

“  And  now  begins  the  legal  part  ; 

The  Budget  poised  its  pen, 

To  right  within  its  columns  straight 
The  wrongs  of  these  brave  men. 

A  scurvy  tale  it  did  unfold ; 

Bight  hard  it  hit,  I  ween: 

Such  villainous  feast,  cigars  and  wine, 

Good  Christians  ne’er  had  seen.  .  .  . 

Sore  angered  was  ye  eater-man ; 

Straight  brought  his  suit  in  tort, 

Against  the  lib’lous  Budget  staff, 

In  the  Superior  Court. 

But  failing  to  allege  or  prove 
Aught  special  damage  then, 

His  suit  did  lose  before  those  twelve 
Staunch,  sturdy  Suffolk  men. 

Swift  to  the  Court  Supreme  he  hied 
And  strong  did  urge  his  woe; 

It  helped  him  naught,  the  Court  Supreme 
Sustained  the  court  below. 

Then  let  us  sing  with  mighty  voice, 

Long  live  the  S.  J.  C. ! 

Long  live  the  freedom  of  the  Press 
Through  all  eternity  !  .  .  . 

Ah  !  mighty  is  the  trusty  sword, 

Wielded  in  bloody  fight; 

But  mightier  far  the  good  goose-quill, 

Each  grievous  wrong  to  right.” 

In  a  New  York  case  in  1SII,2  a  publication  in  the 
Herald  was  held  not  to  be  libelous  :  “  Six,  East  Thirty- 
Fourth  Street — Boarding — Applicants  before  locating 
here,  inform  yourselves  as  to  table,  attention  and  char¬ 
acteristics  of  the  proprietors.” 

(5)  §  1606.  What  is  a  Publishing  ? 

Merely  writing  and  mailing  a  libelous  letter  to  a 
person — e.  g.,  charging  the  stealing  of  a  watch — is  not  a 


1  1  Gr.  Bag,  419. 


2  Wallace  v.  Bennett,  1  Abb.  N.  Cas.  478. 
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publication  ;  and  this,  even  though  followed  by  admit¬ 
ting  the  having  done  so.1 

Slanderous  words  are  actionable  though  spoken  when 
no  one  else  was  present  to  a  person  who  knows  them  to 
be  false  and  who  does  not  report  them  until  after  action 
brought.  So  held,  where  one  said  to  a  married  woman 
that  a  certain  married  clergyman  had  had  sexual  inter¬ 
course  with  her.2 

(6)  §  1607.  Practice— A  Boswell- Johnsonian  Experience  in 
Scotch  “  Second  Petition.” 

A  Scotch  case  in  1872  greatly  amused  and  amazed  Dr. 
Johnson.  It  was  an  action  for  libel  brought  by  an  Edin¬ 
burgh  society  of  young  lawyers,  against  Robertson, 
editor  of  the  Caledonian  Mercury.  It  appears  that  the 
sheriff  court  procurators  had  obtained  a  charter,  and 
adopted  the  title  of  solicitor  as  more  genteel.  The 
Mercury  next  day  mirthfully  stated  that  the  caddies 
(messenger-boys)  of  Edinburgh  contemplated  getting  a 
charter  ;  being  encouraged  by  the  singular  “  success  of 
their  brethren  of  an  equally  respectable  society.”  The 
Lords  of  Session  threw  out  the  action  as  frivolous.  An 
absurd  custom  of  that  time  rendered  competent  a  second 
petition. 

Boswell  was  retained  by  Robertson  to  answer  the 
petition.  At  J ohnson’s  suggestion,  Boswell  averred  in  the 
answer  that  a  second  petition  was  impertinent,  adding  : 
“  Does  it  not  imply  hopes  that  the  judges  will  change 
their  opinion  ? — that  the  former  judgment  was  temera¬ 
rious  or  negligent  ?  ”  The  judges,  doubtless  piqued  at 
this  J ohnsonian  animadversion  on  their  custom,  actually 
reversed  their  first  judgment  and  fined  Robertson  £5  and 
costs.3 

1  Spaits  V.  Poundstone  (1882),  87  Ind.  522. 

2  Marble  v.  Chapin  (1882),  182  Mass.  225. 

3  As  to  Boswell  and  J ohnson,  it  may  incidentally  be  recalled  that  they 
were  more  seriously  snubbed  in  the  case  of  Hastie,  a  schoolmaster  of 
Campbeltown,  who,  by  severity  to  his  pupils,  had  lost  his  place,  but  been 
restored  by  the  Court  of  Session.  An  appeal  was  taken  to  the  House 
of  Lords,  and  Boswell  was  retained  by  Hastie.  In  drawing  up  the 
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§  1608.  No  Remedy  in  Equity. 

It  lias  been  held  that,  in  general,  courts  of  equity 
will  not  restrain  publication  of  a  falsehood  ;  e.  g. ,  where 
one  sewing-machine  company  is  falsely  publishing  that 
it  received  the  prize  at  a  fair.1 

An  injunction  will  not  issue  to  restrain  a  libel  on 
business  ;  e.  g.,  in  a  circular  concerning  a  patent- right. 2 

§  1609.  Parties— Abatement— Author  or  Publisher  ? 

That  an  action  for  slander  of  a  firm  does  not  abate 
by  death  of  a  member  thereof,  has  already  been  noticed.3 

In  a  Rhode  Island  Federal  court  suit  in  1825, 4  for 
libeling  the  female  plaintiff  before  her  marriage,  Judge 
Story  held  that  the  newspaper  publisher  was  equally 
responsible  with  the  author,  and  could  not  justify 
merely  by  not  personally  knowing  the  party  libeled. 
Otherwise  held,  in  Massachusetts  in  1846,  where  the 
publisher  believed  the  narrative  to  be  a  mere  fancy 
sketch  .5 

§  1610.  An  English  Non-editor  Non-suit. 

The  following  is  a  sample  of  British  administration  of 
justice  in — the  days  of  the  Plantagenets  and  Robin 
Hood?  no — of  the  Tudors?  no — of  the  “Stews?”  no — - 
in  1796,  the  36th  year  of  George  III.,  “the  fountain  of 
justice,”  of  blessed  (or  “cussed”)  memory.  Students 
of  the  Reformed  American  Procedure  will  turn  from  its 
perusal  to  the  handsome  pages  of  the  new  edition  of 
Pomeroy  on  Remedies  with  zest  for  the  delicious  “change 
of  air.”  The  report  is  verbatim  from  Espinasse,  vol. 
1,  p.  437. 

argument,  Johnson  dictated  the  questionable  proposition  that  “children, 
not  being  reasonable,  can  be  governed  only  by  fear.”  The  restoration 
was  reversed  ;  Lord  Mansfield  saying  :  “  Severity  is  not  the  way  to  gov¬ 
ern  either  men  or  boys.” 

1  Singer  Man.  Co.  v.  Domestic  Sewing  Mach.  Co.  (1873),  49  Ga.  70. 
Compare  the  case  of  a  circular  erroneously  claiming  as  patentee,  Hovey 
v.  Rubber  Tip  Pencil  Co.  (1874),  57  N.  Y.  119. 

2  Kidd  v.  Horry  (1886),  28  Fed.  Rep.  773. 

3  Shale  v.  Minges,  §  1581.  4  Dexter  v.  Spear,  4  Mason,  115. 

8  Smith  v.  Ashley,  11  Mete.  367. 
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Heriot  v.  Stuart.  The  plaintiff  was  proprietor  of  a 
newspaper  called  The  True  Briton.  The  defendant 
was  a  printer  of  another  paper,  called  The  Oracle ; 
and  the  action  was  brought  for  a  libel  inserted  in  the 
latter  paper  concerning  the  former.  .  .  .  “Times  versus 
True  Briton.  In  a  morning  paper  of  yesterday  was 
given  the  following  character  of  the  True  Briton  :  that 
£it  was  the  most  vulgar,  ignorant  and  scurrilous  journal 
ever  published  in  Great  Britain.5  To  the  above  assertion 
we  assent ;  and  to  this  account  we  add,  that  the  first 
proprietor  abandoned  it,  and  that  it  is  the  lowest  now  in 
circulation  ;  and  we  submit  the  fact  to  the  consideration 
of  advertisers.” 

Erskine,  for  the  plaintiff,  admitted  that  the  first 
words,  charging  it  with  scurrility,  etc.,  were  not  action¬ 
able  ;  but  that  the  latter  were,  inasmuch  as  they  affected 
the  sale,  and  the  profits  to  be  made  by  advertising.  To 
which  Lord  Kenyon  assented. 

The  declaration  averred  that  the  plaintiff  was  the 
proprietor,  editor  and  publisher  of  the  newspaper  called 
The  True  Briton.  The  plaintiff  proved  that  he  was 
proprietor  and  publisher  of  the  paper,  and  then  called  a 
witness  to  prove  that  he  was  the  editor.  His.  evidence 
was  that  lie,  in  fact,  was,  and  was  called  the  editor,  that 
is,  the  compiler  and  manager  ;  but  that  the  plaintiff  at¬ 
tended  at  the  office  and  revised  the  paper,  frequently 
omitted  or  admitted  paragraphs  intended  for  publica¬ 
tion,  and  in  fact  exercised  an  entire  control  over  the 
paper. 

Mingay  objected  :  that  the  plaintiff  having  in  his 
declaration  averred  that  he  was  the  editor  ;  and  the 
witness  having  proved  that  in  fact  he  was  the  editor, 
the  plaintiff  should  be  non-suited.  For  the  plaintiff  it 
was  answered  .  .  .  qui  facit  per  cilium,  facit  per  se  .  .  . 
Lord  Kenyon  said  that  ...  he  must  take  the  meaning  of 
the  term  editor  according  to  the  acceptation  used  by 
themselves  ;  according  to  which  acceptation  the  plaintiff 
was  not  editor,  and  therefore  must  be  non-suited. 
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(7)  §1611.  Pleadings— Requisites  of  Allegation. 

In  the  Reformed  American  Procedure,  the  pleadings 
in  an  action  for  slander  are  very  simple.1 

In  a  Michigan  case  in  1893, 2  it  was  held  that  to 
slander  a  stallion,  was  to  slander  his  owner  in  his  (or  her) 
business  ;  and  special  damage  need  not  be  alleged. 

In  a  leading  English  suit  in  1836, 3  it  appeared  that 
Malachy  was  possessed  of  certain  shares  in  a  silver 
mine  at  Calstock,  Cornwall,  and  he  demurred  to  a  hill 
in  chancery  filed  by  Tollervey,  an  adverse  claimant. 
Soper  falsely  published  that  the  demurrer  had  been 
overruled,  and  the  prayer  for  a  receiver  was  granted.  It 
was  held  that  Malachy  could  not  recover  of  Soper  with¬ 
out  alleging  special  damage. 

§  1612.  “  Colloquium  ”  and  “Innuendo” — Miss  Hoare  “the 
Frozen  Snake.” 

In  an  action  for  words  imputing  arson,  a  pleader 
under  the  old  system  found  the  “colloquium  ”  and  the 
“innuendo”  no  easy  matters  of  allegation.  This  has 
already  been  noticed  in  one  of  Wm.  Cullen  Bryant’s 
cases.4 

In  an  English  case  in  1848, 6  it  appeared  that  the 
plaintiff,  an  orphan,  had  applied  to  the  Royal  Naval 
Benevolent  Society  for  relief,  and  that  the  defendant 
caused  to  he  published  in  the  Nautical  Standard  an 
article  :  “  .  .  .  The  gallant  Rear  Admiral,  the  Earl  of 
Cadogan,  has  happily  been  a  stranger  to  those  scenes  which 
have  occurred  at  the  former  meetings  of  this  society,  when 
the  case  of  the  above  misguided  woman  has  been  brought 
forward.  But  if  he  has  escaped  the  exhibition  of  such 
conduct  on  the  part  of  one  or  two  officers,  who  would  by 
the  display  he  very  much  lowered  in  his  estimation,  his 
lordship  has  unfortunately  also  missed  the  hearing  of  an 

1  As  to  the  joint  or  several  damages,  see  Pomeroy,  Remedies,  §  231. 

2  Henkel  v.  Schaub,  94  Mich.  542. 

3  Malachy  v.  Soper,  3  Bing.  N.  Cas.  371.  See  notes  thereon  in  Dr. 
Bigelow’s  Leading  Cases  on  Torts,  pp.  42-59. 

4  Bloss  v.  Tobey,  ante,  §  474. 

6  Hoare  v.  Silverlock,  12  Ad.  &  El.  N.  S.  (Q.  B.)  624. 
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overwhelming  mass  of  evidence  which  is  a  complete  justi¬ 
fication  for  the  society’s  decision  with  respect  to  the 
claims  of  Miss  Hoare,  to  say  nothing  of  the  recantation 
of  some  who  were  her  warmest  friends,  and  who,  in  giv¬ 
ing  up  their  advocacy  of  her  claims,  stated  that  they 
had  realized  the  fable  of  the  Frozen  Snake.  This  ex¬ 
pression  was'  held  to  be  actionable.  Judge  Coleridge 
said:  “As  to  the  necessity  of  an  innuendo,  the  jury 
and  the  court  in  such  a  case  as  this  are  in  an  odd  predica¬ 
ment,  if  they  alone  of  all  persons  are  not  to  understand 
the  allusion  complained  of.  Suppose  the  libel  had  said 
the  plaintiff  acted  like  a  Judas  :  must  the  history  of 
Judas  have  been  given,  and  referred  to  by  innuendo  ? 
We  ought  to  attribute  to  a  court  and  jury  an  acquaint¬ 
ance  with  ordinary  terms  and  allusions,  whether  his¬ 
torical  or  figurative  or  parabolical.  If  an  expression 
originally  allegorical  has  passed  into  such  common  use 
that  it  ceases  to  be  figurative,  and  has  obtained  a  signi¬ 
fication  almost  literal,  we  must  understand  it  as  it  is 
used.” 

§  1613.  Defenses— English  Statutory  Plea  of  Apology— Re¬ 
peating  Rumor. 

Occasionally  an  interesting  case  arises  under  the  Eng¬ 
lish  statute  of  1843,  c.  96,  §  2,  allowing  the  defendant  in 
an  action  for  newspaper  libel  to  plead  that  it  was  inserted 
without  malice  or  gross  negligence,  and  that  at  the 
earliest  opportunity  he  inserted  a  “full  apology.”  In  a 
case  in  1858, 1  it  appeared  that  the  Liverpool  Mercury 
falsely  charged  Lafone  with  drunkenness.  The  defend¬ 
ants  pleaded  the  statutory  apology.  The  jury  found  that 
it  had  been  inserted  in  very  small  type  among  the  notices 
to  correspondents.  The  court  held  that  by  a  ‘  ‘  full  ” 
apology  the  statute  meant  an  effectual  apology,  and  that 
this  was  not  such. 

There  is  no  privilege  to  repeat  slander.  The  fact  that 
the  defendant  had  the  libelous  statement  from  another, 
and  upon  publication  disclosed  the  author’s  name,  affords 


1  Lafone  v.  Smith,  3  Hurl.  &  N.  735. 
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no  excuse.1  The  one  who  first  utters  a  slander  is  not 
responsible  for  its  repetition  by  another.2 

§  1614.  Insanity— Big  Liar  Unbelievable— Retaliation. 

Is  insanity  a  complete  defense  to  an  action  for  slander  ? 
In  general  there  can  be  no  malice  where  the  mind  is  in¬ 
competent  to  harbor  intent.3  Insanity  or  a  “besotted 
condition  ”  may  be  pleaded  in  mitigation.4 

In  a  Pennsylvania  casein  1771, 5  the  defamation  being 
clearly  made  out  against  the  defendant,  a  noted  (if  not 
notorious)  lawyer,  his  attorney,  McKean,  called  a  score 
of  witnesses  not  to  deny  the  slander,  but  to  show  that  his 
client  was  such  a  liar  that  nobody  in  Chester  County 
would  believe  him.  The  jury  found  that  the  plaintiff 
had  sustained  no  damage. 

In  Louisiana,  Editor  A.  libeling  Editor  B.  will  not  be 
heard  to  complain  of  B.’s  retaliatory  libel.6 

§  1615.  A  Ridicule  Plea  against  7th  Reg.  N.  Y.  S.  M. 

Of  cases  wherein  the  plaintiff  was  routed  by  the 
weapon,  ridicule,  an  amusing  instance  is  one  in  the  N.  Y. 
Common  Pleas  in  1872, 7  wherein  the  plaintiff’s  attorney, 
S.,  did  not  escape  the  satire  of  the  “application  ”  of  the 
war-cry  of  Henry  V.:  “On,  on,  you  noble  English, 
whose  blood,”  etc.  B.’s  declaration  alleged  that  he  was 
a  real-estate  broker  and  that  D.  was  a  tailor,  and  had 
called  B.  a  “swindler”  ;  ad  damnum,  $25,000. 

D.’s  answer  denied  that  B.  was  a  real-estate  broker, 
and  averred  that  his  principal  business  was  the  institu¬ 
tion  and  prosecution  of  actions  at  law  for  supposed  libel 
and  slander  ;  that  B.  had  brought  twenty-five  such  suits, 
and  had  said  that  the  verdicts  therein  “  would  make  him 

1  De  Crespigny  v.  Wellesley  (1829),  5  Bing.  392.  Compare  Inman  v. 
Foster,  8  Wend.  602  ;  Stevens  v.  Hartwell,  11  Met.  542. 

2  Hastings  v.  Stetson  (1877),  126  Mass.  329  ;  130  Mass.  76. 

3  Cooley,  Torts,  103. 

4  Gates  v.  Meredith  (1856),  7  Ind.  440.  See  collation,  25  Alb.  L.  J. 

284. 

5  Fisher  v.  Bundorn,  2  For.  339. 

6  Bigney  v.  Bentlmysen  (1884),  36  La.  An.  38. 

7  B.  v.  D.,  7  Alb.  L'  J.  126. 
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rich,  being  the  largest  profit  on  the  smallest  margin  on 
record.”  In  the  second  clause,-  “the  plaintiff  is  notified 
that  when  the  stylish  clothes  wherein  he  now  perambu¬ 
lates  are  worn  to  the  bone,  he  can’t  get  any  more  of  this 
defendant.”  Further,  that  B.  had  by  false  representa¬ 
tions  induced  D.  to  make  clothes  for  several  parties, 
including  Attorney  S.,  and  give  them  a  short  credit,  and 
D.  had  never  been  able  to  get  his  pay  therefor  ;  yet  B. 
and  S.  “  may  be  seen  on  Broadway  in  all  the  manly  grace 
and  style  imparted  by  the  way  defendant  cuts  his 
clothes.”  Further,  “that  although  the  defendant  has 
been  compelled  to  draw  the  frailties  of  the  plaintiff  to 
the  sunbeam,  at  the  same  time  he  is  constrained  to  say 
that  the  plaintiff  possesses  many  estimable  qualities  ;  has 
had  the  entree  to  the  recherche  society  of  Murray  Hiff, 
and  can  get  himself  inside  of  good  clothes  and  outside  of 
good  whisky  as  genteelly  as  any  enterprising  youth  in 
this  metropolis.  His  present  condition  may  be  compared 
to  that  of  the  late  Wilkins  Micawber,  Esq.,  who  described 
himself  as  ‘  a  fallen  tower. '  ”  Further,  that  ‘  ‘  the  plaintiff 
was  a  member  of  the  seventh  regiment,  N.  Y.  S.  militia, 

N.  Gf.,  that  gallant  band — 

“  1  Whose  blood  is  fet  from  fathers  war-proof, 

Fathers  that,  like  so  many  Alexanders, 

Here  in  these  parts  from  morn  to  even  faught, 

And  sheathed  their  swords  for  lack  of  argument.’ 

That  said  plaintiff  has  on  divers  interesting  occasions 
marched  down  Broadway  with  said  regiment,  in  all  the 
glorious  array,  pomp  and  pride  of  the  military  art,  their 
stuffed. bosoms  reflecting  just  credit  and  full  praise  upon 
the  merchant  tailors  of  New  York  ;  that  nevertheless,  the 
said  plaintiff  became  in  such  bad  odor  with  his  chosen  ' 
friends  and  boon  companions,  in  said  regiment,  that  they, 
upon  due  investigation,  expelled  him  from  said  organiza¬ 
tion,  although  said  S.  (his  attorney  in  the  action)  advo¬ 
cated  the  case  of  the  said  plaintiff  before  said  plaintiff’s 
company  in  said  regiment,  with  assistance  of  a  suit  of 
defendant’s  clothes.  All  of  which  the  defendant  prays 
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may  be  taken  into  consideration  in  estimating  the  dam¬ 
ages  of  tlie  plaintiff.” 

(8)  §  1616.  Evidence. 

In  a  New  York  action  in  1884, 1  for  slander  in  imput¬ 
ing  unchastity  to  an  unmarried  woman,  it  was  held  that 
the  defendant  pleading  a  change  in  her  physical  appear¬ 
ance  inducing  him  to  believe  her  to  be  pregnant,  might 
ask  thereon  a  witness  who  had  borne  children. 

In  order  to  recover  punitive  damages  in  an  action 
against  a  newspaper  proprietor  for  libel,  under  the  rule 
of  respondeat  superior ,  there  must  be  evidence  whence  a 
wrongful  motive  may  be  inferred.  So  held,  in  case  of  a 
news  item  :  “  House  robbed  at  Little  Coney  Island.  Mr. 
Krowley  is  of  the  opinion  that  a  young  lady-boarder 
named  Mamie  Shultz  knows  something  about  the  tlleft. 
,  .  .  She  climbed  through  the  window.  .  .  ,”2  So  held, 
also,  in  the  case  of  a  playful  article  as  to  the  defendant’s 
.school  for  clerks,  salesmen  and  reporters.3 

§  1617.  Burden  of  Proof  of  Malice— Fairchild— Adams. 

What  if  an  organization  refuse  to  cancel  the  record 
of  a  slanderous  imputation  ?  A  Massachusetts  slander 
case  in  1853  4  disclosed  a  most  painful  church-quarrel,  if 
not  blackmail  and  ecclesiastical  tyranny.  Rlioda  David¬ 
son  charged  Rev.  Joy  H.  Fairchild  with  seducing  her. 
A  committee  of  the  Suffolk  South  Association  of  Con¬ 
gregational  Ministers  had,  in  1844,  reported  “their  deep 
conviction,  that  Mr.  Fairchild  cannot  be  innocent  in  this 
matter  ;  and  unless  he  can  present  a  clearer  vindication 
of  himself  before  some  tribunal  more  competent  than 
ourselves,  to  compel  the  attendance  of  witnesses,  and  the 
utterance  of  all  the  truth,  and  till  such  act  be  done,  he 
ought  not,  and  so  far  as  our  decision  goes,  does  not, 
longer  hold  the  place  of  a  minister  in  the  Church  of 
Christ.” 

1  Doe  v.  Roe,  32  Hun,  628. 

2  Haines  v.  Schultz  (1888),  50  N.  J.  L.  481. 

s  Press  Co.  v.  Stewart  (1888),  119  Pa.  584. 

-  Fairchild  v.  Adams,  11  Cush.  549. 
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Rev.  Neliemiah  Adams  was  a  leader  in  this  committee 
and  voted  accordingly  in  the  quasi- final  action  of  the 
Association  in  1845,  upon  the  report.  Fairchild  had  in 
1842  at  his  own  request  been  dismissed  from  the  pastorate 
of  a  South  Boston  church,  and  in  1843  been  installed 
pastor  at  Exeter,  N.  H.  After  the  vote  in  1845,  he  was 
indicted  for  adultery  with  Rhoda,  and  acquitted  ;  the 
jury  evidently  discrediting  her  story  as  to  his  paternity 
of  her  child.  Afterwards  a  new  church  was  organized 
in  South  Boston  and  he  was  installed  its  pastor.  In  1849, 
he  addressed  a  circular  letter  to  the  members  of  the 
Association  requesting  a  rescission  of  the  vote.  At  the 
meeting  Rev.  E.  N.  Kirk,  a  member,  adduced  certain 
evidence  in  his  behalf.  Adams  voted  with  the  majority 
not  to  rescind  the  offensive  record  ;  he  also  made  some 
remarks  upon  the  alleged  payment  of  hush-money  by 
Fairchild  to  Rhoda. 

Fairchild  then  brought  this  action  for  slander.  The 
case  was  referred  to  three  eminent  attorneys  as  referees; 
namely,  Samuel  Hoar,  Linus  Child  and  R.  A.  Chapman. 
This  statutory  reference  did  not  include  the  question  of 
the  guilt  or  innocence  of  the  plaintiff.  The  report  con¬ 
cluded  :  “  Though  the  verdict  of  the  jury  is  to  he  con¬ 
sidered  right,  yet  a  person  of  candor  and  of  common 
powers  of  discrimination  might  honestly  believe  the 
plaintiff  to  have  been  guilty,  notwithstanding  the  ver¬ 
dict  of  the  jury  ;  and  as  the  plaintiff  under  the  circum¬ 
stances  of  this  case,  is  hound  to  prove  malice  in  the 
defendant,  we  think  the  plaintiff  has  not  sustained  his 
action.” 

The  opinion  of  the  Supreme  Court,  rendered  by  Chief 
Justice  Shaw,  on  the  motion  to  accept  the  award,  is  a 
masterly  review  of  the  case  and  covers  thirteen  pages. 
Following  is  Brother  Cushing’s  head-note  :  “  In  this  com¬ 
monwealth  an  award,  made  in  pursuance  of  a  referee  of 
court,  will  not  he  set  aside  for  alleged  mistakes  of  law 
on  the  part  of  the  referees,  unless  they  have  themselves 
been  misled,  or  unless  they  refer  questions  of  law  to  the 
court.  ”  Thereupon,  as  was  bandied  among  the  wags  of 
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the  Boston  bar,  arose  the  saying:  “Yon  can’t  gag  a 
hell-fire  dominie  with  judgment  ’stoppels.” 

(9)  §1618.  New  Amsterdam  Remedy— Sentenced  to  Praise 
the  Pastor. 

In  Mr.  Gerard’s  paper  read  before  the  N.  Y.  Historical 
Society  in  1874,  “  The  Old  Streets  of  New  York  under 
the  Dutch,”  we  find  that  the  Dominie  Everardus  Bogardus 
sued  Anthony  Van  Salee  (each  as  guardians  of  their 
waves  respectively),  because  Griete,  the  defendant’s  wife, 
had  said  that  Anneke,  the  plaintiff's  wife,  had  unneces¬ 
sarily  exposed  her  ankles  in  going  through  a  muddy  part 
of  the  towm.  The  court  adjudged  that  Madame  Van 
Salee,  at  the  sounding  of  the  bell,  publicly  declare  that 
she  had  falsely  lied,  and  that  she  knew  the  minister  to 
be  an  honest  and  pious  man ;  also  that  she  pay  costs'  and 
three  guldens  for  the  poor. 

§  1619.  Damages. 

Is  there  any  rule  for  mitigation  of  damages  for  the 
publication  ?  In  a  New  York  case  in  1880, 1  a  verdict  of 
$1,375  for  The  World’s  publishing  of  a  midwife  that 
she  was  an  abortionist,  was  held  not  to  be  excessive, 
although  the  paper  published  a  retraction  two  days 
afterwards. 

In  a  New  York  case  in  1873, 2  in  arguing  on  exemplary 
damages,  George,  Count  Joannes  (orally),  cited  his  own 
case  in  Massachusetts  (Joannes  v.  Bee  Printing  Co.), 
wherein  lie  obtained  verdicts  of  $2,500,  $1,500  and  $2,000. 

In  a  case  tried  at  Edinburgh  in  1875, 3  it  appeared 
that  The  (London)  Athenaeum,  in  reviewing  the  maps  of 
T.  B.  Johnston  &  Co.,  stated  that  “the  talent  of  the 
Keith- Johnston  family  no  longer  appears  in  their 
maps.”  The  plaintiffs  recovered  a  verdict  for  £1,275. 
The  proprietor.  Sir  Charles  Dilke,  appealed.  The  appel¬ 
late  judges,  Clerk  and  Neaves,  thought  the  amount 


1  Meyer  v.  Press  Pub.  Co.,  46  N.  Y.  Super.  Ct.  127. 

2  Hamilton  v.  Third  Av.  R.  Co.,  53  N.  Y.  25  ;  39  Alb.  L.  J.  424. 

3  Johnston  v.  The  Athenaeum,  12  Alb.  L.  J.  2. 
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outrageous.  Upon  consent  of  parties,  the  court  assessed 
the  damages  at  £100. 

In  an  English  suit  in  1884, 1  for  a  libel  inducing  the 
defendant’s  sister  to  discard  the  plaintiff,  a  verdict  for 
the  plaintiff  for  $15,000  was  set  aside  by  Justice  Manisty.2 
The  suits  were  finally  amicably  adjusted.3 

§  1620.  Twelve  Good  Men  and  Freaky. 

What’s  in  a  name  ?  In  a  New  York  case,4  it  appeared 
that  a  newspaper  reporter,  in  gleaning  details  of  the 
divorce  case  of  Louise  Weber  v.  Clem  Weber,  was  told 
by  a  court  official  that  Clem  formerly  kept  the  Silver- 
Dollar  Saloon  in  Buffalo.  The  newspaper  retracted  the 
statement  next  day ;  Clement  J.  Weber,  a  reputable 
merchant  of  Medina,  not  having  lived  in  Buffalo  for  ten 
years.  He  alleged  special  damage  but  proved  none  ; — 
nor  malice  ;  yet  the  jury  awarded  him  $800. 

In  a  Wisconsin  case  in  1887, 5  it  appeared  that  Mas- 
suere  published  a  “card”  stating  that  “Mr.  J.  Kline, 
of  Waumandee,  happened  to  be  in  town  at  the  time  of 
the  fire,  and  took  hold  like  a  good  fellow,  and  during  the 
time  lost  his  coat.  He  stood  in  the  intense  heat,  and 
through  his  help,  with  others,  saved  the  hardware  store 
of  R.  L.  Dickens.  Through  the  contributions  of  Proctor 
,  Bros.  .  .  [seven  others,  not  specifying  Dickens]  ...  a  coat 
was  bought  and  thanks  returned  to  him  for  his  help.” 
Dickens  published  a  reply  stating  that,  had  his  building 
been  burnt,  the  entire  village  would  have  been  destroyed; 
that  the  subject  of  contribution  for  the  coat  had  not 
been  suggested  to  him,  and  that  ‘  ‘  the  solicitation  was 
done  by  some  one,  probably  by  Massuere,  very  silently.” 
The  article  closed  :  “  Considering  your  low,  mean,  dirty, 
uncalled-for  thrust,  you  must  lose  all  self-respect,  and  I 

1  Adams  v.  Coleridge,  30  Alb.  L.  J.  442,  461. 

2  See  terms  reported  by  the  London  Law  Journal,  34  Alb.  L.  J.  500. 
The  venerable  Chief  Justice  Coleridge,  father  of  the  erratic  girl  and 
adventurous  son,  was  a  witness,  and,  it  seems,  was  unjustly  criticised. 
See  defensive  articles.  Id.  481. 

3  See  32  Alb.  L.  J.  1.  4  Weber  v.  Newspaper,  6  Gr.  Bag,  388. 

6  Massuere  v.  Dickens,  70  Wis.  83. 
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denounce  you  as  only  fit  to  be  classed  with  that  repul- 
si\  e  oidei  of  creation,  the  Mephitis  A iiievicfinci.  If  your 
ignorance  and  knowledge  is  as  limited  as  your  sense  of 
manhood,  honor  and  decency  appears  to  be,  you  will  be 
unable  to  comprehend  the  appellation  applied  to  you, 
and  to  save  you  the  further  humiliation  of  seeking  light 
from  your  neighbors,  I  will  translate  for  your  benefit  : 
SKUNK, — a  thing  as  repulsive  to  the  finer  sensibilities 
of  man  as  your  low  insinuations  and  business  practices 
are  to  your  fellow-townsmen.  R.  L.  Dickens.”  This 
was  held  to  be  libelous  per  se.  But  the  plaintiff’s  “  card  ” 
was  admissible  in  mitigation  of  punitive  damages.  The 
court  below  having  directed  a  remittitur  of  one-half  the 
verdict  of  $1,000,  the  judgment  was  not  reversed  for  the 
slip  of  adverting  to  the  “  card”  as  being  “a  mere  piece 
of  egotism.” 


CHAPTER  XXVIII. 


SUNDAY. 

§  1621.  Subject  Outlined. 

Perhaps  the  leading  topics  of  this  chapter  may  best 
be  arranged  :  (1)  What  “  sacred”  and  what  “  secular  ”  ? 
(2)  What  is  “  disturbing  the  peace  of  the  day  ”  ?  (3) 
What  is  a  “work  of  necessity”  ?  (4)  Sunday  violation 

as  a  defense  to  torts  ;  to  contracts.  (5)  Sunday  in  com¬ 
putation  of  time.  (6)  Dies  non  Juridicus. 

( | )  §  1622.  What  “  Sacred,”  what  “  Secular  ”  ?— In  England. 

The  Sunday  law  has  had  a  variety  of  interesting  de¬ 
velopments. 

The  English  Sunday  law  of  1748  prohibited,  under 
penalty  of  200  pounds,  the  using  of  any  house  or  place 
on  Sunday  without  admission  by  ticket  sold  for  money, 
“ for  publicly  debating  on  any  subject  whatsoever.”  In 
a  case  in  1875, 1  it  was  held  unlawful  to  keep  open  at 
Brighton  on  Sunday,  on  payment  of  sixpence  each 
person,  a  large  building  having  a  reading-room,  restau¬ 
rant,  conservatories  and  glass  tanks  filled  with  marine 
fish  and  animals  ;  a  band  playing  sacred  music  evenings, 
the  program  stating  the  music  and  the  time  the  fish 
would  be  fed. 

In  a  case  in  1868, 2  it  was  held  lawful  to  keep  open  St. 
Martin’s  Hall  on  Sunday  evenings  on  payment  for 
reserved  seats  ;  the  proceedings  consisting  of  the  per¬ 
formance  of  sacred  music — e.  g.,  the  Stabat  Mater  and 
moral  hymns — and  the  delivery  of  an  address,  sometimes 

1  Terry  v.  Brighton  Aquarium  Co.,  L.  R.,  10  Q.  B.  Cas.  306. 

2 Baxter  v.  Langley,  L.  R.,  4  C.  P.  Cas.  21. 
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religious  and  sometimes  neutral.  The  proclaimed  pur¬ 
pose  was  “to  make  Science  the  handmaid  of  Religion.” 
Judge  Bjles  said:  “The  discourses  delivered  were  in¬ 
tended  to  he  instructive.  It  is  true  that  occasionally  a 
diverting  incident  or  passage  was  introduced.  But  it 
must  be  remembered  that  the  greatest  preachers  of  the 
English  Church,  such  as  Bishop  Latimer  or  South,  have 
not  hesitated  to  do  the  same,  when  the  subject  required 
it  or  perhaps  when  it  became  necessary  to  sustain  atten¬ 
tion.”  1 2 

§  1623.  In  Pennsylvania. 

In  a  Pennsylvania  case  in  1853, 2  it  appeared  that 
Johnston  was  hired  by  the  month  by  the  Excelsior  Line 
to  drive  an  omnibus  daily,  Sundays  included,  between 
Lawrenceville  and  Pittsburg,  three  miles.  The  Supreme 
Court  sustained  the  conviction  of  “worldly  employment 
on  the  Lord’s  Day  ;  ”  Judge  Woodward  rendering  an 
opinion  nine  pages  long.  There  was  a  somewhat  similar 
decision  in  1859,  as  to  street-cars  running  on  Sunday  in 
Philadelphia.3 4  In  a  case  in  1859, 4  Chief  Justice  W.  H. 
Lowrie  reviewed  the  subject  in  an  opinion  eight  pages 
long.  Nesbit  on  Sunday  drove  his  employer’s  carriage 
from  his  residence  in  Alleghany  City  to  the  Second  Presby¬ 
terian  Church  in  Pittsburg  and  back.  He  was  convicted 
by  Mayor  Weaver  of  “worldly  employment  on  Sunday,” 
and  fined  $25.  This  was  reversed  by  the  Supreme 
Court. 

Mere  riding  for  health  or  pleasure  does  not  constitute 
“traveling”  within  the  Maine  Sunday  law.5  Other¬ 
wise  held  in  Indiana,  as  to  the  carrying  persons  to 
pleasure-parties  on  Sunday.6 

1  Compare  the  case  of  the  Mercantile  Library,  Granger  v.  Grubb, 
7  Phila.  350. 

2  Johnston  v.  Com’th,  22  Pa.  102. 

3  Com’th  y.  Jeandell,  2  Grant  (Pa.),  506. 

4  Com’th  v.  Nesbit,  34  Pa.  398. 

5  Sullivan  v.  Maine  Cent.  R.  Co.  (1889),  82  Me.  196. 

6  Dugan  v.  State  (1890),  125  Ind.  130. 
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§  1624.  In  Missouri. 

In  a  Missouri  case  in  1862, 1  it  was  held  that  no  damages 
could  be  recovered  for  a  breach  of  a  contract  to  play 
music  at  a  beer-garden  near  St.  Louis  on  Sunday  ;  the 
music  not  sacred,  nor  the  occasion  one  of  religious  wor¬ 
ship.  A  program  of  “  sacred  music  had  been  advertised. 
One  Lubbering,  a  musician,  testified  :  “  That  which  I 
call  sacred  music  is  holy  music, — five-string  music  that 
which  cannot  be  performed  by  a  brass  band.”  One 
Lindemaier  testified  that  he  attended  to  the  advertising. 
“Sacred  music  is  solemn  music,  such  as  don’t  harm 
anybody.  Brass  bands  sometimes  play  sacred  music. 
The  air  ‘0  Susanna,’  if  well  played,  would  be  sacred 
music.  On  no  Sunday  did  I  see  any  one  pray  at  Hyde 
Park  ;  I  saw  families  sitting  on  the  grass  there  ;  it  might 
have  been  a  kind  of  meeting  ;  they  were  drinking  beer 
and  sherry  cobblers.” 

One  Nordman,  a  musician,  on  cross-examination 
testified  :  ‘  ‘  Sacred  music  is  solemn,  such  as  the  overture 
to  Norma,  ‘Gems  from  the  Bohemian  Girl,’ which  we 
played.  We  played  all  kinds  of  opera  music, — sacred 
music  from  Mendelssohn’s  Midsummer’s  Night  Dream, 
and  some  things  from  Lucretia  Borgia.  I  do  not  know 
whether  sacred  music  has  any  connection  with  religious 
things  ;  it  may  have  or  may  not.  Gambling  is  called 
sacred  by  gamblers.”  One  Sanguinett,  a  musician, 
testified  on  cross-examination  :  ‘ 1  By  sacred  music  I  mean 
opera-music,  which  is  generally  played  in  Italy  in  churches. 
I  mean  by  it  what  is  sweet,  not  noisy.  The  opera  ‘  I 
Puritani  ’  is  sweet  and  sacred.  I  don’t  know  any  music 
that  we  could  have  played  there  that  would  not  have 
been  sacred  ;  if  Yankee  Doodle  had  been  played  it  would 
have  been  sacred.”  Judge  Dryden  said  that  the  work 
contemplated  by  the  contract  had  none  of  the  character¬ 
istics  of  “  the  household  offices  of  daily  necessity,  or  other 
work  of  necessity  or  charity,”  within  the  Missouri 
statute. 


1  Bernard  v.  Lupping,  32  Mo.  341. 
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§  1625.  Massachusetts  Dispensations— Western  Saturday- 
keepex*s. 

In  Massachusetts  one  may  travel  on  Sunday  to  a 
Spiritualist  camp-meeting  to  enjoy  cabinet  seances,  etc., 
if  that’s  her  only  “religion.”1  Yet  in  this  omni-sacred 
State  it  may  be  wicked  to  promote  rest  on  Sunday.  At 
least  one  must  not  then  travel  to  persuade  his  employer 
to  change  his  hours  of  work  so  he  can  sleep  the  better.2 
Moreover,  the  fact  that  one  conscientiously  keeps  the 
seventh  day  for  Sabbath  will  not  justify  his  keeping 
open  his  shop  on  Sunday.  Holy  Moses !  Moreover, 
whether,  in  Massachusetts,  a  Jewish  barber  may  then 
labor  therein — undecided.3 

In  Ohio,  Iowa,  Nebraska,  etc.,  the  Mosaic  dispensation 
is  not  quite  obsolescent ;  Saturday -keepers  are  to  some 
extent  exempted  from  operation  of  the  Sunday  law  ;  e.  g., 
in  Ohio,  they  may  labor  on  Sunday.4 

(2)  §  1626.  Wlxat  Meaneth  “Disturbing  the  Peace  of  the 
Day  ”  P 

The  New  York  prohibition  of  “  all  .  .  .  playing  .  .  . 
and  noise  disturbing  the  peace  of  the  day”  does  not 
include  the  quiet  pitching  of  a  ball  between  three  per¬ 
sons  in  a  private  enclosure.5  In  a  Nebraska  case  in 
1892, 6  it  was  held  that  playing  base-ball  on  Sunday  is 
punishable  as  “sporting”  within  the  Nebraska  Criminal 
Code. 

A  majority  of  the  New  York  Court  of  Appeals  lately 
held  that  a  person  is  amenable  under  N.  Y.  Penal  Code, 
§  265,  for  fishing  on  Sunday,  though  it  be  on  his  private 
grounds  and  not  disturbing  the  repose  of  the  com¬ 
munity.7 

1  Feital  v.  Middlesex  R.  Co.,  109  Mass.  398. 

2  Connolly  v.  Boston,  117  Mass.  64. 

3Com’th  v.  Has,  122  Mass.  40.  Compare  Ex  p.  Andrews,  18  Cal. 

678. 

4  Cincinnati  v.  Rice  (1846),  15  Ohio,  225. 

6  People  v.  Dennin  (1885),  35  Hun,  327. 

6  State  v.  O’Roui’k,  35  Nebr.  614. 

7  People  v.  Moses  (1893),  140  N.  Y.  214. 
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In  New  York,  as  to  the  right  of  railway  companies 
to  blow  discordant  locomotive  whistles  on  Sunday  near 
places  of  public  religious  worship,  the  decisions  have 
not  been  very  clearly  concordant.1  The  running  of 
street- cars  on  Sunday  is  now  generally  conceded  to  be  a 
“necessity  ”  in  many  cities.2  In  Kentucky,  it  is  a  work 
of  necessity  to  run  a  passenger,  mail  and  express  train 
on  Sunday.3 

Decisions  upon  disturbing  public  worship  have  already 
been  noticed.4 

§  1627.  Salvation  Army  Procession. 

In  a  New  York  case  in  1887, 5  it  was  held  that  an 
ordinance  prohibiting  the  making  of  “any  noise,  dis¬ 
turbance  or  improper  diversion  ”  in  any  street,  did  not 
apply  to  the  singing  by  a  Salvation  Army  procession 
marching  on  a  Sunday  for  a  religious  purpose,  the 
words  :  “We  will  walk  in  the  light  of  God.”  Judge  J. 
C.  Smith  does  not  tell  us  it  would  be  a  noise, — “mere 
sound  and  fury” — had  the  words  been:  “We  won’t  go 
home  till  morning  ”  ;  the  tune  of  which,  at  least,  is  “  ven¬ 
erable  in  antiquity,”  having  been  brought  from  Africa 
by  crusaders  in  the  eleventh  century. 

In  a  Michigan  case  in  1886, 6  it  appeared  that  Grand 
Rapids  once  got  rushing  so  grandly  fast  as  to  pass  an 
ordinance  requiring  consent  of  the  city  council  in  order 
to  march  or  parade  in  the  street  with  musical  instru¬ 
ments,  flags,  banners  or  flambeaux  or  singing.  On  this 
habeas  corpus  by  members  of  the  Salvation  Army,  the 
Supreme  Court  (in  the  voice  of  Ch.  J.  J.  V.  Campbell) 
shouted  to  the  city  Grand-and-Rapid  Fathers  :  “  Hold  ! 
enough  of  such  stuff  !  That  ordure’s  unreasonable  and 
void  !  It  smells  to  Heaven  !  ”— or  words  to  that  effect. 

1  Compare  two  in  1848  :  First  Baptist  Church  v.  Schenectady  &  Troy 
E.  Co.,  5  Barb.  79  ;  Id.  v.  Utica  &  S.  R.  Co.,  6  Barb.  313. 

2  Augusta  &  S.  R.  Co.  v.  Renz,  55  Ga.  126. 

3  Com’th  v.  Louisville  &  N.  R.  Co.  (1882),  80  Ky.  291 

4  §§  1187-8. 

5  People  ex  rel.  Maggie  Cartmill  v.  Rochester,  44  Hun  (N.  Y.),  166. 

6  Re  Frazee,  63  Mich.  396. 
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(3)  §  1628.  What  Meaneth  “  Work  of  Necessity  Scotch. 
Barbering— Cleaning  Gig. 

What  is  a  work  of  necessity  ?  Perhaps  the  most 
notable  English  case  thereon  is  one  1  that  first  came  up  in 
the  Session  Court  at  Dundee  in  1834.  Innes  was  a  bar¬ 
ber  to  whom  Phillips’  son  was  apprenticed,  under  arti¬ 
cles  not  allowing  the  boy  to  absent  himself  without 
leave.  The  father  insisted  that  the  boy  could  not  be 
compelled  to  work  on  Sunday.  The  magistrates  held 
that  the  shaving  of  people  so  as  decently  to  attend  kirk 
was  a  work  of  necessity.  The  father  appealed  to  the 
Supreme  Court  and  Lord  Francis  Jeffreys  reversed  the 
decision  ;  and  after  some  years  his  reversal  was  sus¬ 
tained  by  the  House  of  Lords.  It  seems  that  in  Scotland 
a  country  physician  may  compel  his  servant  to  clean  his 
gig  on  Sunday,  on  pain  of  dismissal  upon  refusal.2 

§  1629.  Ohio  Boat-loading. 

In  an  Ohio  case  in  1885, 3  it  appeared  that  in  order  to 
ship  from  Cleveland  to  Toledo  on  a  schooner  before  navi¬ 
gation  closed,  certain  cars  and  trucks  that  Wason  had 
sold,  the  stock  machinery  must  be  used  on  Sunday. 
M’Gattrick,  who  was  employed  by  Wason  in  loading 
them,  was  injured  by  reason  of  a  defect  therein.  In 
this  action  therefor,  it  was  pleaded  that  the  work  was 
unlawful,  being  “common  labor”  and  not  a  work  of 
necessity  or  charity.  There  was  a  verdict  for  the  plaint¬ 
iff,  and  this  was  sustained  by  the  Supreme  Court ; 
Chief  Justice  A.  G.  Thurman,  as  to  “the  exigency  of 
trade,”  remarking  :  “It  will  hardly  be  questioned  that  a 
gas- company  may  supply  gas ;  a  water-company, 
water  ;  and  a  dairyman,  milk,  to  their  respective  cus¬ 
tomers  on  that  day.” 

§  1630.  New  York  Log-towing — Alabama  Slave-debt — In¬ 
diana  Blast  -  furnace  —  Melon  -  hauling  —  N ews- 
paper-selling. 

In  a  large  class  of  Sunday  cases,  a  “necessity”  has 

1  Phillips  v.  Innes,  4  Cl.  &  F.  234. 

2  Leslie  v.  Mackie,  Scot.  L.  Mag.  1880. 

3  M’Gattrick  v.  Wason,  4  Ohio  St.  566. 
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been  held  to  result  from  the  limitations  of  human  fore¬ 
sight.  So  held  in  the  New  York  case  of  towing  logs,1 
the  Alabama  case  of  a  contract  made  on  Sunday  to  save 
the  debt  of  an  absconding  slave-owner,2  work  in  a  blast¬ 
furnace,  grist-mill,  or  at  road-mending,  bridge-replacing, 
or  in  maple-sugar  making.3  A  beer-manufacturer,  in 
malting,  may  turn  the  barley  on  Sunday.4  Hauling 
dead-ripe  melons  to  market  may  be  a  “necessity.”5  In 
a  Pennsylvania  case  in  1893, 6  it  was  held  that  selling 
Sunday  newspapers  on  Sunday  is  not  a  work  of  necessity 
or  charity,  and  is  unlawful.  In  Tennessee,  “  barbering  ” 
on  Sunday  may  subject  the  barber  to  the  penalty  pre¬ 
scribed,  but  is  not  indictable  either  as  a  nuisance  or  a 
misdemeanor.7 

§  1631.  Poverty  Distinction— Vermont  Sugar-making— Ar¬ 
kansas  Wheat-harvesting. 

In  a  Vermont  suit  in  1862, 8  to  recover  for  services,  in¬ 
cluding  work  in  a  maple  sugar-place  two  Sundays,  per¬ 
formed  to  prevent  waste  of  an  unusual  run  of  sap,  Judge 
Aldis  remarked  :  “The  individual  condition  and  neces¬ 
sities  of  each  man  may  go  far  to  determine  whether  it  is 
his  duty  to  labor  on  Sunday  to  save  property  from  de¬ 
struction.  The  saving  of  a  piece  of  property  to  one  man 
might  prevent  great  misery  and  suffering  to  himself  and 
family,  to  another  it  might  be  of  no  consequence.”  A 
casuist  who  had  read  Judge  Hoar’s  query  infra,  as  to 
the  whale,  might  be  tempted  to  propound  to  Judge  Aldis 
whether  or  not  a  man  could  recover  from  a  Rothschild 
for  saving  a  pack  of  playing  cards  from  the  flames  or 
from  falling  “  into  a  pit  ”  on  the  Sabbath  day. 

In  an  Arkansas  case  in  1859, 9  the  head-note  is  as  fol- 


1  Parmalee  v.  Wilks,  22  Barb.  539. 

2  Hooper  v.  Edwards,  25  Ala.  528. 

8  Morris  v.  State,  31  Ind.  189.  i  Crocket  v.  State,  33  Ind.  416. 

5  Wilkinson  v.  State  (1877),  59  Ind.  416. 

*  Com’th  v.  Matthews,  152  Pa.  166. 

7  State  v.  Lorry  (1874),  7  Baxter,  95. 

8  Whitcomb  v.  Gilman,  35  Vt.  297. 

9  State  v.  Goff,  20  Ark.  289. 
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lows:  “  The  defendant  was  poor — had  no  implement  of 
liis  own  with  which  to  cut  his  wheat,  which  was  wasting 
from  over-ripeness — could  borrow  none  until  Saturday 
evening — swapped  work  with  his  neighbors  during  the 
week — hired  a  negro  and  cut  his  own  wheat  on  Sunday : 
— He  was  not  justified  in  breaking  the  Sabbath.” 

§  1632.  Massachusetts  “  Moral  Fitness.” 

In  a  Massachusetts  case  in  1867, 1  it  was  held  that  the 
fact  that  crops  in  garden  or  field  were  suffering  from 
want  of  hoeing  did  not  render  the  hoeing  of  them  on  Sun¬ 
day  a  work  of  necessity  or  charity.  It  may  be  a  work 
of  “  necessity  ”  to  repair  a  highway  on  Sunday  ;  not  an 
“absolute  necessity,  but  amoral  fitness  or  propriety.”  2 
So  also,  to  use  a  horse  and  carriage  to  bring  one’s  maid¬ 
servant  home  Sunday  morning  to  prepare  needful  food  for 
the  family.3  Otherwise  as  to  the  clearing  out  of  a  wheel- 
pit  on  Sunday  to  prevent  stoppage,  on  a  week  day,  of 
mills  which  employed  many  hands.4 * 

§  1633.  Sea-weed,  Sea-shore,  see  Whale,  see  Pshaw. 

In  a  Massachusetts  case  in  1867, 5  it  was  held  that  the 
fact  that  the  tide  would  carry  away  sea- weed  from  Scitu- 
ate  beach,  ten  o’clock  at  night  and  far  from  houses,  un¬ 
less  immediately  secured,  did  not  render  the  gathering  it 
on  Sunday  a  work  of  necessity.  Judge  Ebenezer  R.  Hoar 
remarked  that  if  the  fish  in  the  bay  happened  then  to  be 
uncommonly  abundant  it  would  furnish  no  excuse  for 
fishing  then.  He  added  :  “  How  it  would  be  if  a  whale 
were  stranded  on  the  shore,  we  need  not  determine.  ”  The 
following  extract  is  from  Irving  Browne’s  pleasantly 
rhymed  report  of  the  case : 6 — 

“  .  .  .  Not  curtly  in  six  lines  '■per  curiam ’ 

Did  they  this  noxious  Sabbath-breaker  damn. 

1  Com'th  v.  Josselyn,  97  Mass.  411. 

2  Flagg  v.  Millbury,  4  Cush.  243. 

3  Crosman  v.  Lynn,  121  Mass.  301. 

4  M’Grath  v.  Merwin,  112  Mass.  467. 

6  Com’th  v.  Sampson,  97  Mass.  407. 


6  1  Gr.  Bag,  515. 
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‘  To  save  the  life  of  animals  or  men, 

Prepare  fit  food  for  man  as  well  as  beast, 

Save  things  from  fire  or  flood  or  tempest  when 
They  otherwise  would  perish; — this  at  least 
On  Sunday  godly  men  may  always  do, 

And  there  are  such  occasions  not  a  few. 

But  if  the  fish  in  bay  or  birds  on  shore 
Uncommonly  abundant  then  should  be, 

Fishing  or  shooting  would  be  none  the  more 
Devoid  in  law  of  immorality. 

As  fish  and  birds  are  not  uncommon  prey, 

So  waves  will  cast  up  sea-weed  every  day. 

How  it  might  be  in  case  a  goodly  whale 

Should  on  the  beach  be  driven  high  and  dry. 

Tempting  of  bone  and  blubber  to  avail, 

’Tis  not  important  now  to  signify. 

That  case  exceptional  which  doth  involve 
Such  sum  accessible  we  need  not  solve.’ 

Thus  spoke  the  venerable  Hoar,  who  wrought 
His  morals  from  the  hoar  antiquity 
When  Puritans  unanimously  thought 
It  reprehensible  iniquity 
For  one  to  kiss  his  wife  on  Sabbath  day 
Or  in  the  meeting-house  on  organ  play. 

If  Sampson  could  have  got  his  arms  about 

The  pillars  of  that  court-house  where  Hoar  sat. 

He  would  have  raised  as  great  a  rout 

As  when  great  Samson  laid  the  temple  flat. 

But  he  was  sent  on  mush  and  milk  to  feed, 

And  in  striped  clothes  repent  of  gathering  weed. 

So  listen,  all  ye  Massachusetts  men, 

Unto  the  lesson  which  we  here  would  teach 
With  trembling  awe  and  reverential  pen: 

On  Sunday  weed  not  garden  1  nor  the  beach, 

Nor  let  the  enemy  your  thoughts  assail 
With  profit  less  than  prophet-bearing  whale.” 

(4)  §  1634.  Sunday  Violation  as  Defense  to  Torts. 

Under  the  general  rule  that  a  person  receiving,  while 
acting  unlawfully,  an  injury  from  another’s  wrongful  or 
negligent  act,  may  recover  therefor  if  his  own  illegal  act 
was  only  a  condition  and  not  a  contributory  cause,  it 
1  See  Com'th  v.  Josselyn,  ante,  §  1632. 
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was  held  in  £i  Massachusetts  case  in  1880, 1  that  one  may 
recover  the  statutory  double  damages  for  the  bite  of  a 
dog,  though  inflicted  while  he  was  traveling  on  Sunday 
not  for  charity  or  from  necessity.2 

In  Massachusetts,  one  cannot  recover  for  injury  from 
a  highway  defect  received  while  he  was  returning  on 
Sunday  from  a  funeral,  and  deviating  from  the  ordinary 
route  in  order  to  make  a  social  call.3  In  Wisconsin,  it 
has  been  so  held  as  to  an  excursion  to  the  laying  of  the 
corner-stone  of  a  Catholic  church.4 

In  New  York,  the  statute  having  prescribed  a  penalty 
for  traveling  on  Sunday,  it  is  no  defense  in  an  action 
for  injury  from  a  highway  defect.5 

In  Iowa,  if  one  is  traveling  on  Sunday,  on  business, 
the  owner  of  dogs  that  frighten  his  horse  is  liable  for 
the  consequent  injury.6  If  you  let  me  your  horse  on 
Sunday  to  drive  to  Tweedledum  for  pleasure,  and  I  then 
drive  to  Tweedledee  and  injure  your  horse,  can  you 
recover  ?  Possibly  not  so,  in  Rhode  Island.7  Otherwise 
in  Connecticut,8  Massachusetts  9  and  Arkansas.10  In 
Rhode  Island  beware  of  driving  against  another  saint 
(or  a  sinner)  on  Sunday.11 

§  1635.  More  Mass.  “  Pooh-stow.” 

The  Springfield  Republican,  in  commenting  on  a 
decision  in  1876, 12  said  :  “  Isn’t  it  nearly  time  to  be 
thinking  about  adjusting  our  Sunday  laws  to  the  nine¬ 
teenth  century  ?  ”  Smith  had  been  very  busy  all  the 
week,  he  had  to  move  on  Monday,  his  goods  were 
packed,  he  walked  on  Sunday  to  see  if  the  tenement  had 

1  White  v.  Lang,  128  Mass.  598. 

2  But  compare  Schmid  v.  Humphrey,  48  Iowa,  652. 

3  Davis  v.  Somerville,  128  Mass.  594. 

4  Walsh  v.  Chicago,  M.  &  St.  P.  R.  Co.,  42  Wis.  23.  But  compare 
Sutton  v.  Wauwatosa,  29  Wis.  21. 

5  Platz  v.  Cohoes  (1882),  89  N.  Y.  219. 

6  Schmid  v.  Humphrey,  48  Iowa,  652. 

7  Smith  v.  Rollins,  11  R.  I.  464.  8  Frost  v.  Plumb,  40.  Conn.  111. 

9  Hall  v.  Corcoran,  107  Mass.  251. 

10  Stewart  v.  Davis,  31  Ark.  518.  11  Baldwin  v.  Barney,  12  R.  I.  392. 

12  Smith  v.  Boston  &  M.  R.  Co.,  120  Mass.  490. 
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been  cleaned,  and  while  returning,  was  hit  by  a  railroad 
gate  that  was  knocked  down  by  a  locomotive  through 
the  engineer’s  carelessness.  His  provident  regard  for 
sanitation  and  cleanliness  was  not  enough  next  to  godli¬ 
ness  to  be  a  work  of  necessity  or  charity.  The  ideal  God 
of  Boston  tradition  used  the  corporation’s  employe  as 
an  instrumentality  to  chastise  the  miserable  sinner,  and 
should  he  recover  ?  Nay,  verily.  Judge  J.  D.  Colt,  who 
put  the  decision  on  the  ground  of  stare  decisis,  seldom 
smiled  thereafter  ;  and  he  committed  suicide  in  1881. 

§  1636.  Sunday  Violation  as  Defense  to  Contract— Executed 
or  Executory— England,  Ohio,  etc. 

A  contract  entered  into  on  Sunday  was  not  void  at 
common  law  nor  in  Ohio.1  Nor  in  South  Carolina.2 
Under  the  Alabama  Code,  a  Sunday  contract  is  not  void 
if  made  for  the  advancement  of  religion  or  for  purposes 
of  necessity  or  charity. 

Although  executed  Sunday  contracts  may  on  principle 
be  invalid,  the  courts  often  refuse  to  interfere,  both 
parties  being  in  pari  delicto.  This  applies  to  deeds, 
mortgages,  etc.,  leaving  nothing  executory  ;  not  to  sales 
without  delivery.3 

§  1637.  New  York — Indiana. 

In  a  New  York  suit  in  1862, 4  to  recover  for  advertising 
in  the  Sunday  Courier,  it  was  held  to  be  a  valid  defense 
that  the  type-setting,  etc.,  was  not  a  work  of  necessity.5 
An  agreement  to  make  a  balloon  ascension  from  a  public 
garden,  at  Buffalo,  on  Sunday,  July  5th,  1874,  in  case 
the  weather  be  unfavorable  on  the  4th,  was  held  not  to 
be  enforcible  upon  the  ascension  on  Sunday.6 

In  Indiana,  a  church  subscription  made  on  Sunday  is 

1  Bloom  v.  Richards  (1853).  2  Ohio  St.  387. 

2  Hellams  v.  Ambercrombie  (1880),  15  S.  Car.  110. 

8  See  Chestnut  v.  Harbaugh  (1875),  78  Pa.  473. 

4  Smith  v.  Wilcox,  24  N.  Y.  353. 

6  But  compare  the  case  of  the  St.  Louis  Home  Journal,  Sheffield  v. 
Balmer,  52  Mo.  474. 

6  Brunnett  v.  Clark,  1  Sheld.  (1  Buff.  Super.  Ct.)  500. 
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void.1  It  has  also  there  been  held  that  advertisement  of 
a  sheriff’s  sale  in  a  Sunday  newspaper  is  not  due  notice.2 3 

§1638.  Wisconsin. 

In  a  Wisconsin  case  in  1892, 3  it  was  held  that  an 
owner’s  written  consent  and  release  of  damages  for  the 
laying  of  a  track  over  his  land,  was  avoided  by  its  being 
signed  and  delivered  on  Sunday.  The  decision  followed 
a  case  decided  in  1881,  construing  the  statutory  inhibition 
of  “  any  manner  of  business,”  etc.,  on  Sunday,  to  apply 
to  the  procuring  of  tax-payers’  signatures  to  a  petition 
to  town  supervisors  to  issue  bonds  in  aid  of  a  railroad.4 
In  Wisconsin,  a  contract  merely  signed  on  Sunday,  but 
not  delivered  till  another  day,  may  be  valid.5 6 

§  1639.  Maine’s  “  Pooh-stow.” 

In  a  Maine  case  in  1876, 6  Chief  Justice  Appleton, 
while  constrained,  stare  decisis,  to  hold  that  a  loan  of 
money  made  on  the  Lord’s  day  is  void,  could  not  refrain 
from  animadverting  that  it  was  an  unfortunate  condi¬ 
tion  of  the  law  when  its  violation  was  rewarded,  when 
the  borrower  “  is  absolved  from  an  indebtedness  created 
at  his  own  instance  ;  while  his  associate  in  guilt,  who 
yielded  to  his  wishes,  is  liable  to  a  double  penalty,  that 
inflicted  by  the  law  and  that  arising  from  the  non¬ 
payment  of  the  money  loaned  in  addition  to  the  sorrows 
of  a  regretful  conscience.  Juvenal  indignantly  says  : 

“  ‘  Multi  committunt  eadem ,  diverso  crimino  fato  ; 

Iile  crucem  pretium  sceleris  tulit ,  hie  diadema.'  ” 

Perhaps  this  may  be  freely  translated  : 

“  Of  two  who  equally  deserve  law’s  frown, 

One  gets  the  cross,  the  other  takes  the  crown.” 

1  Catlett  v.  Sweetser  M.  E.  Church  (1878),  62  Ind.  365. 

2  Shaw  v.  Williams  (1883),  87  Ind.  158. 

3  Smith  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  83  Wis.  271. 

4  De  Forth  v.  Wis.  &  Minn.  R.  Co.,  52  Wis.  320. 

6  Gibbs  &  S.  Mnf.  Co.  v.  Brucker  (1884),  111  U.  S.  597. 

6  Header  v.  White,  66  Me.  90. 


1220 


LEADING  IN  LAW,  ETC. 


Chap.  XXVIII. 


§  1640.  New  Hampshire. 

In  a  New  Hampshire  case  in  1848, 1  it  appeared  that  a 
statute  prohibited  one’s  doing  any  business  of  a  “  secular 
calling”  on  Sunday,  “  to  the  disturbance  of  others.” 
French  with  a  witness  went  on  Sunday  to  Varney’s 
house,  and  then  and  there  Varney  bargained  and  sold  to 
him  a  mare,  French  executing  to  him  a  promissory  note 
for  the  price.  No  one  else  than  these  three  was  present 
in  the  room  except  Varney’s  wife,  who  was  reading  a 
newspaper.  (Brother  Foster  does  not  tell  us  whether  it 
was  a  “  secular  ”  paper  or  a  “  Sunday  ”  paper.)  In  this 
action  on  the  note  it  was  held  that  Varney  could  not 
recover.  Chief  Justice  J.  J.  Gilchrist  cited  a  decision 
that  a  liog-reeve  could  not  lawfully  on  Sunday  seize 
swine  running  at  large,i 2  and  a  decision  that  a  civil  pro¬ 
cess  could  not  lawfully  be  served  on  Sunday.3 4 

§  1641.  In  the  Federal  Courts. 

In  a  Federal  court  case  in  Illinois  in  1864, 4  it  appeared 
that  when  the  schooner  was  anchored  off  Oconto  in 
Green  Bay,  the  sailors  refused  to  work  on  Sunday 
evening  hoisting  cargo  preparatory  to  the  scows  next 
morning,  unless  allowed  double  pay.  The  weather  was 
very  cold,  and  the  captain  took  the  stove  and  all  the 
bedding  from  the  forecastle.  Next  morning  they  went 
ashore,  and  finally  came  back  to  Chicago  by  other  con¬ 
veyance.  Upon  their  libel  for  wages,  which  he  claimed 
weie  foifeited  by  their  disobedience,  they  set  up  a  custom 
of  the  port  to  allow  double  pay  for  Sunday  work.  It 
appeared  that  the  vessel  was  anchored  where  there  was 
danger  in  case  of  a  change  of  weather.  Judge  Drum¬ 
mond  said  they  had  no  right  to  refuse  to  work,  but  the 
captain’s  mode  of  punishment  was  “rather  contempt¬ 
ible.”  “Under  the  circumstances,  the  libelants  will  be 
allowed  their  wages  from  Chicago  to  Oconto,  and  their 

i  Varney  v.  French,  19  N.  H.  233.  2  Frost  v<  Hull,  4  N-  H  153 

3  Shaw  v.  Dodge,  5  N.  H.  462.  But  compare  Clough  v.  Shepherd 

11  Foster,  490. 

4  The  Richard  Matt,  1  Bissell,  440  ;  20  Fed.  Cas.  G89. 
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fare  back  to  Chicago.”  There  was  in  1870  a  somewhat 
similar  case  of  refusal,  based  on  a  custom  of  the  port  of 
Ounalaska,  derived  from  the  Russian  calendar  making 
Sunday  a  day  earlier  than  in  ours.1 

(5)  §  1642.  Sunday  in  Computation  of  Time. 

In  computing  time,  the  general  English  rule  is,  that, 
in  absence  of  mercantile  usage  to  the  contrary,  “  days  ” 
means  consecutive  da}Ts,  unless  Sunday  be  the  first  or 
last  day.2  In  absence  of  statute  or  usage  to  the  contrary, 
a  note  payable  on  Sunday  is  due  on  Saturday  ;  but  if 
payable  in  specific  articles,  on  Monday.3 

(6>  §  1643.  Dies  Non  Jur. 

Under  the  maxim  of  the  common  law,  Dies  Domi- 
nicus  non  est  juridicus,  and  by  certain  statutes,  judicial 
proceedings  held  on  Sunday  are  void.  Otherwise  as  to 
proceedings  ministerial  rather  than  judicial.  Thus  a 
coroner  may  on  Sunday  hold  an  inquest  and  commit  to 
jail  a  person  accused  of  murder.4 

1  Johnson  v.  The  Barque  Cyane,  1  Sawyer,  150  ;  13  Fed.  Cas.  739. 

2  See  Brown  v.  Johnson,  1  Car.  &  M.  440. 

3  Barrett  v.  Allen  (1841),  10  Ohio,  426. 

4  Blaney  v.  State  (1891),  74  Md.  153. 

For  many  episodes  of  administration  of  the  Sunday  laws  (including 
the  arrest  of  Gen.  Washington  by  a  tvthing-man,  in  1789,  while 
Traveling  in  Connecticut),  see  Olden  Time  Series,  No.  3  (Boston, 
Ticknor  &  Co.,  1886,)  p.  1. 
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§  1644.  Subject  Outlined. 

A  writer  assuming  merely  to  take  a  bird’s-eye  survey 
of  law  proceedings  and  restricted  by  his  limits  to  few 
general  divisions  and  from  comprehensively  treating 
any  single  great  elementary  subject,  may  perhaps  not 
be  charged  with  the  confounding  genera  and  species,  if 
he  throws  together  into  one  chapter  some  not  very 
homogeneous  “  case  ”  actions  with  others,  which  (in  the 
nomenclature  of  the  old  practice)  “sound  in  tort,”  and 
are  not  primarily  within  any  previous  chapter.  Recov¬ 
eries  for  damages  accruing  from  negligence,  seduction, 
slander,  etc. ,  having  already  been  considered,1  decisions 
of  leading  importance  and  interest  on  other  torts  will  be 
presented  in  the  following  order  : — 

(1)  Trover  ;  lost  property  ;  meteorites  ;  bailment ;  de¬ 
posits.  (2)  Confusion  of  goods.  (3)  Auctioneers’  re¬ 
sponsibility.  (4)  Innkeepers  ;  as  bailees  ;  who  “  guest”  ; 
lien  ;  infection  ;  excluding  travelers.  (5)  Other  keepers’ 
analogous  duties  ;  apothecaries,  common  carriers,  etc. 
(6)  Ticket-holders  ;  a  revocable  license  ;  theater  ;  color- 
phobia  ;  passenger’s  right  to  a  seat  ;  lost  ticket  ;  com¬ 
mutation.  (7)  Respondeat  superior ;  conductor’s  assault, 
etc. ;  bell  and  whistle.  (8)  Trespass  ;  ab  initio ;  pranks  ; 
privacy  ;  proximate  and  remote  causation.  (9)  Trespass 
q.  c.  f. ;  undermining  waters  ;  percolation.  (10)  Riparian 
trespass;  vis  major  ;  polluting  stream.  (11)  Nuisances  ; 
bringing  bawdy  neighbors  ;  bees  ;  belled  rats  ;  smelting 
works  ;  lime-kilns  ;  noises  ;  nuisance  public  no  defense  ; 

1  See  Chapters  XXV.,  XXVI.,  XXVII. 
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license  as  defense.  (12)  False  arrest  ;  enticing  within 
jurisdiction  ;  witnesses’  exemption  ;  abuse  of  writ.  (13) 
False  imprisonment.  (14)  Malicious  prosecution  ;  what 
is  ‘  ‘  malice  ”  ?  (15)  Who  liable  ;  magistrates’  judicial  or 
ministerial  acts  ;  infants  ;  married  women  ;  lunatics  ; 
municipalities  ;  principal  and  agent  ;  witnesses’  perjury  ; 
personal  representatives.  (16)  Who  may  maintain  suit ; 
co-tenants  ;  mesne  profits  ;  beneficiary,  etc.  (17)  Civil 
damage  liquor-law  suits.  (18)  Damages  ;  compensatory  ; 
supplementary  ;  exemplary. 

(|)  §  1645.  Trover— Lost  Treasure— Lucrezia’s  Stratagem. 

The  poet  Rogers,  in  “  Italy,”  gives  an  instance  of 
shrewdness,  probably  borrowed  from  an  actual  case  in 
the  early  Reports  of  a  money-deposit  made  with  an 
English  innkeeper  by  three  drovers.  Three  banditti 
deposited  with  their  hostess,  Lucrezia,  a  bag  of  gold  to 
be  delivered  on  the  joint  order  of  the  three.  Afterwards 
one  of  them  reappeared,  and  asked  to  put  his  seal  on  the 
bag,  which,  while  her  attention  was  momentarily  with¬ 
drawn,  he  made  off  with.  Afterwards  the  two  others 
appeared  and  demanded  the  gold.  Lorenzo  offers  to  get 
her  out  of  the  scrape  if  she  will  give  him  her  daughter 
Gianetta  in  marriage.  His  defense  was  successful  ; 
namely,  that  two  alone  could  not  lawfully  claim  the  bag. 

§  1646.  Chimney  Sweep— Armory’s  Jewel. 

As  to  the  title  to  maintain  trover,  the  procedure,  the 
measure  of  damages,  etc.,  the  decisions  have  not  always 
been  perfectly  uniform.1 

Under  the  reformed  American  procedure,  some  of  the 
black-letter  learning  on  trover  and  conversion  is  now 
obsolete  or  obsolescent.  Following  is  the  verbatim 
report  of  a  case  in  1722: 2  “Armory  versus  Delamire. 
In  Middlesex,  Coram  Pratt,  C.  J.  The  plaintiff,  being  a 
chimney  sweeper’s  boy,  found  a  jewel  and  carried  it  to 
the  defendant’s  shop  (who  was  a  goldsmith)  to  know 

xSee  collation,  26  Am.  &Eng.  Encyc.  of  Law (1894),  711  et  seq. 

2  1  Strange,  505. 
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wliat  it  was,  and  delivered  it  into  the  hands  of  the 
apprentice,  who,  under  pretence  of  weighing  it,  took  out 
the  stones,  and  calling  to  the  master  to  let  him  know  it 
came  to  three  half-pence,  the  master  offered  the  boy  the 
money,  who  refused  to  take  it,  and  insisted  to  have  the 
thing  ;  whereupon  the  apprentice  delivered  him  back  the 
socket  without  the  stones.  And  now,  in  trover  against 
the  master,  these  points  were  ruled  : 

“  (1.)  That  the  finder  of  a  jewel,  though  he  does  not  by 
such  finding  acquire  an  absolute  property  or  ownership, 
yet  he  has  such  a  property  as  will  enable  him  to  keep  it 
against  all  but  the  rightful  owner,  and  consequently 
may  maintain  trover.  (2.)  That  the  action  will  lay 
against  the  master,  who  gives  a  credit  to  his  apprentice, 
and  is  answerable  for  his  neglect.  (3.)  As  to  the  value 
of  the  jewel,  several  of  the  trade  were  examined  to  prove 
what  a  jewel  of  the  finest  water  that  would  fit  the  socket 
would  be  worth  ;  and  the  chief  justice  directed  the  jury, 
that  unless  the  defendant  did  produce  the  jewel,  and 
show  it  not  to  be  of  the  finest  water,  they  should  pre¬ 
sume  the  strongest  against  him,  and  make  the  value  of 
the  best  jewels  the  measure  of  their  damages  :  which 
they  accordingly  did.” 

Although  not  stated  in  the  report,  the  maxim  was 
doubtless  applied,  Omnia  prcesumuntur  contra  spolia- 
torem. 

§  1647.  Belin’s  Captured  Bonds. 

A  French  case  of  lost  property  in  1875  1  afforded  a  still 
more  pointed  lesson  to  meddlers.  On  the  approach  of 
the  invading  army  in  1870,  Belin,  concealed  in  the  cellar 
of  his  house  at  Choisy-le-Roy  £8,000  in  bonds  payable  to 
bearer,  and  fled  to  Paris.  After  the  siege,  he  found  that 
the  bonds  had  been  carried  away  by  Prussian  soldiers  ;  one 
of  whom,  Erlack,  had  frequented  an  auberge  at  Versailles 
kept  by  Marlet.  A  search  of  the  place  resulted  in  a  dis¬ 
covery  of  twenty-five  of  the  bonds.  Marlet,  on  being 


1  Marlet  v.  Belin,  12  Alb.  L.  J.  79. 
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prosecuted  as  an  accomplice,  pleaded  that  he  bought 
them  from  Erlaclc,  in  pursuance  of  advice  given  hy  the 
local  authorities  of  Marseilles,  to  preserve  pillaged  valu¬ 
ables  for  their  owners.  He  was  acquitted.  But  during 
the  hearing  the  bonds  were  deposited  with  the  officer  of 
the  court,  and  were  burned  in  the  fire  at  the  Palais  de 
J ustice.  Marlet  now  sued  Belin  for  the  amount  expended 
in  their  purchase,  namely,  2,250  francs.  Held,  that 
Marlet’s  intention  to  purchase  for  Belin's  benefit  was  not 
so  clearly  proved  as  to  render  him  a  gerant  d'affaires 
within  Code  Civil,  Art.  1371-5  ;  and  that  he  could  not 
recover  without  proof  that  Belin  had  profited  by  his 
interference.  The  court  ordered  Marlet  to  pay  the  costs 
of  the  suit. 

§  1648.  Sophia  Blanchard’s  Find— Lost  Lottery  Ticket. 

In  a  Pennsylvania  case  in  1879, 1  it  appeared  that 
Sophia  Blanchard,  a  servant  in  a  hotel  in  Lewistown, 
finding  in  the  public  parlor  three  $20  bills,  handed  them 
to  the  proprietor  on  his  suggesting  that  they  belonged  to 
a  certain  transient  guest.  It  was  afterwards  ascertained 
that  the  guest  did  not  lose  the  money.  Held,  that  on 
demand  she  could  recover  in  assumpsit. 

In  a  New  York  case  in  1830, 2  it  was  held  that  the 
finder  of  a  lottery  ticket  payable  to  the  “  holder  ”  cannot 
recover  the  prize  money  from  one  to  whom  he  has 
handed  it  with  notice  of  the  finding,  after  payment  to 
the  holder  who  lost  it. 

§  1649.  Eaton’s  Lost  Pocket-book. 

In  a  Massachusetts  case  in  1867, 3  it  was  held  that  if 
a  person  dealing  at  a  bank  accidentally  leaves  an  article 
on  a  desk  therein,  and  then  advertises,  describing  it  and 
promising  “the  finder  ”  a  reward  on  returning  it,  an¬ 
other  person  who  while  dealing  at  the  same  bank  dis¬ 
covers  and  takes  it,  is  not  entitled  to  the  reward  on 

1Hamaker  v.  Blanchard,  90  Pa.  377. 

2  McLaughlin  v.  Waite,  5  Wend.  404. 

8  Kincaid  v.  Eaton,  98  Mass.  139. 
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returning  it  to  the  owner,  although  the  desk  stood  out¬ 
side  of  the  counters  of  the  hank  officers,  in  an  open  space 
accessible  to  anybody  entering  ;  he  is  not  a  ‘k  finder  ”  in 
the  sense  of  the  advertisement.  There  was  a  funny 
feature  in  this  case.  Eaton’s  advertisement  read  : 
“  Lost,  a  pocket-hook  containing  papers  valuable  only  to 
the  owner,”  and  offered  as  the  reward  $110.  Kincaid,  a 
banker’s  clerk  sixteen  years  old,  after  making  his  deposit 
(in  the  Merchants’  Bank,  Boston),  observed  the  pocket- 
book,  and  hastened  down  with  it,  in  order  to  overtake 
the  owner,  but  did  not  succeed.  Taking  it  to  his  em¬ 
ployers’  office,  they  found  it  to  be  marked  inside  with 
Eaton’s  name,  and  to  contain  a  $100  U.  S.  bond,  lottery 
tickets  representing  a  payment  of  $105,  and  promissory 
notes  to  the  amount  of  $1,000.  So  Eaton  had  assumed 
that  the  tickets  would  be  unlucky. 

§  1650.  Durfee’s  Old  Safe. 

In  a  Rhode  Island  case  in  1877, 1  it  appeared  that 
Durfee  bought  an  old  safe,  and  through  his  agent  left  it 
with  Jones  to  sell  for  $10,  and  to  use  until  sale  or  return. 
Jones  found  secreted  between  the  sheet-iron  exterior  and 
the  wooden  lining  $165  in  bank  bills,  having  probably 
been  inadvertently  pressed  through  a  crevice.  Neither 
of  them  had  known  the  money  to  be  there,  nor  had  dis¬ 
covered  the  owner.  Durfee  ordered  Jones  to  return  the 
safe  and  contents  precisely  as  they  existed  when  placed 
in  his  hands.  Jones  returned  the  safe  but  kept  the 
money.  It  was  held  that  as  against  Durfee,  Jones  was 
entitled  to  retain  the  money. 

§  1651.  Finders  of  Meteorites. 

A  novel  treasure-trove  case  was  decided  in  Illinois  in 
1887. 2  Maas,  passing  along  a  highway  at  Homestead, 
discovered  a  meteorite  therein  weighing  seventy-five 
pounds.  He  took  it  to  the  store  of  a  community  owning 
the  fee  of  the  highway,  called  the  Amana  Society,  which 

1  Durfee  v.  Jones,  11  R.  I.  588. 

2  Maas  v.  Amana  Soc.,  16  Alb.  L.  J  76. 
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claimed  to  own  the  meteorite,  and  refused  to  surrender 
ih  He  claimed  title,  and  insisted  that  there  was  no 
prior  owner  within  the  jurisdiction  of  mundane  courts. 
But  the  Circuit  Court  of  Iowa  County  gave  the  hawble 
to  the  defendants.  The  reporter  does  not  inform  us 
whether,  when  the  contention  ceased,  the  earth- visitor 
exclaimed,  as  did  Puck  to  Oberon  : — 

“  Shall  we  their  fond  pageant  see  ? 

Lord,  what  fools  these  mortals  be  !  ” 

According  to  the  London  Times  in  1879,  a  similar 
case  was  about  to  be  tried  at  Issoudun,  France,  against 
the  Issoudun  Museum,  that  had  bought  for  250  francs 
an  aerolite  from  a  peasant  who  saw  it  fall  on  the  plaint¬ 
iff’s  land.1 


§  1652.  Eton’s  Feed-box  Deposit. 

In  a  New  York  case  in  1875, 2  it  appeared  that  Eten 
had  deposited  $2,000  in  a  tin-box  and  had  concealed  it  in 
a  feed-box  in  his  stable-room.  In  a  wrongful  summary 
proceeding  by  his  landlord’s  vendee,  Eten  was  ejected, 
the  stable  destroyed,  his  chattels  thrust  out,  and  the 
money  lost.  Held,  that  he  was  entitled  to  recover  for 
all  losses  occasioned  by  the  trespass,  including  the  loss  of 
the  money,  and  the  value  of  the  unexpired  term  ;  it  was 
immaterial  that  Luyster  knew  nothing  of  the  money. 
This  reminds  of  suits  against  express  companies  for  lost 
parcels,  the  value  whereof  was  specifically  asked  of  the 
consignor.3 

§  1653.  Brattleboro’  Bank  “Special  Deposit.” 

In  a  Vermont  case  in  1875, 4  it  appeared  that  Wiley 
had  deposited  $2,400  worth  of  U.  S.  bonds,  taking  a 
receipt  whereon  was  printed  the  name  of  the  bank, 
signed  “S.  M.  Waite,  0.,”  stating  it  to  be  “for  safe¬ 
keeping,”  “as  a  special  deposit.”  He  afterwards  de¬ 
manded  the  bonds  and  was  told  by  Waite  that  they  had 

1  See  also  a  French  case  of  an  aerolite  in  1842,  in  20  Alb.  L.  J.  299. 

2  Eten  v.  Luyster,  60  N.  Y.  252.  8  See  ante,  §  1512. 

4  Wiley  v.  First  Nat.  Bank  of  Brattleboro,  47  Yt.  546. 
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been  stolen.  In  this  trover  suit  it  was  held  that  national 
hanks  have  no  authority  to  receive  special  deposits,  and 
the  cashier’s  receipt  did  not  hind  the  bank.1 

§  1654.  Bailee’s  Repledgee. 

In  a  leading  English  case  of  detinue  in  1866, 2  where 
A.  had  deposited  debentures  with  B.  as  a  security  for  a 
payment,  it  was  held  that  a  repledge  by  B.  to  C.  did  not 
put  an  end  to  the  contract  of  pledge  between  A.  and  B., 
and  B.’s  interest  and  right  of  detainer  under  it  ;  and  that 
A.,  therefore,  could  not  maintain  detinue  without  having 
paid  or  tendered  the  amount  of  the  bill.3 

(2)  §  1655.  Tortious  Confusion  of  Goods. 

The  rule  of  confusion  of  goods,  putting  to  confusion 
the  confuser,  savors  of  Mosaic  rigor.  In  a  New  Jersey 
case  in  1878, 4  a  junk-dealer  who,  by  fraudulent  collusion 
with  employes  of  the  Erie  Bailway  Company,  had  ob¬ 
tained  large  quantities  of  old  iron,  lead,  etc.,  at  much 
less  than  the  actual  weight  or  value,  and  thrown  it  in¬ 
discriminately  and  indistinguisliably  on  heaps  of  his  own, 
was  made  to  forfeit  the  whole  mass  to  the  company. 
Compare  the  Vermont  trover  case  in  1874,  of  the  mingled 
turkeys  ;5  the  North  Carolina  trover  case  in  1S56,  of  the 
bags  of  salt;6  the  Federal  court  case  in  1876,  of  the 
cotton-bales  captured  in  Arkansas  ; 7  the  Vicksburg  in¬ 
termingled  bales  ; 8  the  New  York  case  in  1S35,  of  the 
diseased  sheep  ;9  the  New  Jersey  case  in  1874,  of  the 
planted  oysters.10 

§  1656.  Intentional  but  not  Fraudulent  Intermingling. 

It  seems  that  an  intentional  but  not  fraudulent  mix- 

1  Compare  Dearbourn  v.  Union  Nat.  Bank,  58  Me.  273. 

2  Donald  v  Suckling,  L.  R.,  1  Q.  B.  Cas.  585. 

8  See  Mr.  Bigelow’s  notes  tliereon,  L.  Cas.  Torts,  pp.  420-453. 

4  Jewett  v.  Dringer,  30  N.  J.  Eq.  291.  In  Mr.  Stewart’s  valuable 
note  thereto  is  a  collation  of  a  multitude  of  cases. 

5  Leonard  v.  Belknap,  47  Vt.  602.  8  Hill  v.  Robison,  3  Jones,  501. 

7  Sharp  v.  U.  S.,  12  Ct.  of  Cl.  638. 

8  Ante,  §  1274.  9  Jeffrey  v.  Bigelow,  13  Wend.  518. 

10  Wooley  v.  Campbell,  37  N.  J.  L.  163. 
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ture  works  no  forfeiture.1 2 3  See  the  Pennsylvania  case  in 
Is  1 2,  of  cheese  from  milk  contributed,  by  several 
faimeis  , -  and  the  New  \  ork  case  in  1871,  of  replevin 
of  bonds  and  bank  notes.0  A  confusion  by  mistake  cre¬ 
ates  no  forfeiture.  So  held  in  the  Wisconsin  case  in 
1863,  of  conversion  of  cord- wood  ; 4  and  in  the  Michigan 
case  in  1876,  of  trover  of  logs.5  But  compare  the  North 
Carolina  case  in  1841,  of  one’s  cutting  a  tree  on  his  own 
land  that  accidentally  fell  upon  his  neighbor’s  land.6  The 
intent  of  the  mixing — fraudulent  or  otherwise — is  for  the 
jury  to  determine.  So  held,  in  the  Maine  case  in  1S41, 
of  logs  converted  into  hoards  and  indistinguishably 
mingled  with  other  boards  ;  the  whole  pile  was  properly 
replevied  ; 7  and  one  in  1849,  of  logs  in  stream.8 9  But 
compare  one  in  1869  ; 9  also  the  Minnesota  case  in  1863, 
of  driven  logs.10 II 

In  an  Illinois  case  in  1880, 11  it  appeared  that  Meadow- 
croft  held  Runyon’s  warehouse  receipts  for  6,000  bushels 
of  barley  which  got  mingled  with  a  larger  quantity  be¬ 
longing  to  others.  Runyon  conveyed  the  elevator  in 
trust  to  a  creditor  bank.  Held,  that  on  tender  of  the 
charges  to  the  custodian,  and  on  demand,  trover  would 
lie  for  the  value. 

S  1657.  Identification— Apportionment. 

In  a  Pennsylvania  case  in  1855,  of  a  sheriff’s  levy  on 
printed  cloths,12  it  was  held  that  goods  still  capable  of 
identification  or  apportionment  might  be  reclaimed. 

I  The  Distilled  Spirits  (1870),  11  Wall.  356. 

2 Butterfield  (Cheesefield  ?)  v.  Lathrop,  71  Pa.  225. 

3  Sager  v.  Blain,  44  N.  Y.  445. 

4  Weymouth  v.  Chicago  &  N.  W.  Ry.  Co.,  17  Wis.  550. 

6  Winchester  v.  Craig,  33  Midi.  205. 

6  Newsom  v.  Anderson,  2  Iredell,  42. 

7  Wingate  v.  Smith,  20  Me.  257. 

8  Ilesseltine  v.  Stockwell,  30  Me.  237. 

9  Smith  v.  Morrill,  56  Me.  566. 

10  Ames  v.  Miss.  Boom  Co.,  8  Minn.  467. 

II  German  Nat.  Bk.  v.  Meadowcroft,  95  Ill.  124. 

12  Wood  v.  Fales,  24  Pa.  246. 
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Compare  the  Iowa  case  of  gold  dust,  in  1852. 1  In  a  Con¬ 
necticut  case  in  1828, 2  the  court  refused  to  rebuke  a  lady 
for  declining  to  tell  a  levying  officer  which  articles  in  her 
trunk  were  her  father’s.  Courts  occasionally  have  a 
similar  embarrassment  in  apportioning  damages.  In  the 
Indiana  rock-blast  case  in  1876, 3  and  the  New  York  rock- 
blast  case  in  1849, 4  it  was  held  to  be  immaterial  that  there 
was  no  negligence  ;  the  maxim  “  neck  or  nothing  was 
applied  rather  than  damnum  absque  injuria. 

(3)  §  1658.  Responsibility  of  Auctioneers. 

An  auctioneer  or  commission  merchant  is  not  liable 
for  a  loss  he  could  not  prevent ;  e.  g.,  as  to  consignment, 
getting  insurance,  etc.5 

In  an  English  leading  case  in  1822, 6  it  was  held  that 
the  hirer  of  a  piano,  who  sends  it  to  an  auctioneer  to  be 
sold,  is  guilty  of  a  conversion,  and  so  is  the  auctioneer 
who  refuses,  unless  the  expense  incurred  be  first  paid,  to 
deliver  it  up. 

(4)  §  1659.  Innkeepers— Responsibility  as  Bailees. 

In  a  Michigan  case  in  1874, 7  it  was  held  that  an  inn¬ 
keeper  is  not  liable  for  horses  of  his  guests,  destroyed 
by  a  fire  burning  the  hotel  barn  without  his  negligence. 
Judge  J.  Y.  Campbell  cites  with  approval  Judge  Red- 
field’s  decision  in  1851, 8  and  with  disapproval  the  contrary 
doctrine  of  Judge  Porter  in  1865. 9  The  New  York  doc¬ 
trine  was  adhered  to  in  1870,  in  the  case  of  an  envelope 
and  $20,000  stolen  from  the  hotel  safe.10  But  in  1866, 
New  York  passed  a  law  favoring  the  less  rigorous  doc¬ 
trine.  Yet  in  1876,  the  burden  was  still  held  to  be  on  the 

1  Goodenow  v.  Snyder,  3  Greene,  599. 

2  Treat  v.  Barber,  7  Conn.  274.  8  Wright  v.  Compton,  53  Ind.  337. 

4 Hay  v.  Cohoes  Co.,  2  N.  Y.  159. 

5  See  Johnson  v.  Campbell  (1876),  120  Mass.  449  ;  Gettins  v.  Scudder 

(1873),  71  Ill.  86. 

0  Loeschman  v.  Macliin,  2  Starkie,  311. 

7  Cutler  v.  Bonney,  30  Mich.  259. 

8  Merritt  v.  Claghorn,  23  Vt.  177. 

0  Hulett  v.  Swift,  33  N.  Y.  571.  *>  Wilkins  v.  Earle,  44  N.  Y.  172. 
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innkeeper  to  show  that  he  was  not  negligent.1  But  see 
the  ease  in  1  s 7 4,  of  the  stallion  burnt  when  its  owner 
had  the  key  to  the  stall ;  a  majority  of  the  court  holding 
that  the  relation  of  innkeeper  and  guest  did  not  exist.2 

§  1660.  Who  a  “  Traveler  ’’—Who  a  “  Guest.” 

In  a  New  York  case  in  1883, 3  as  to  an  innkeeper’s  lia¬ 
bility  to  a  guest  for  stolen  goods,  it  was  held  that  an 
army  officer  (Gen.  Hancock)  whose  family  occupied  as 
guests  rooms  upon  a  long  term  was  a  “  traveler.” 

In  an  Ohio  case  in  1886, 4  one  depositing  money  with 
the  night-clerk,  but  not  immediately  taking  the  room, 
was  held  not  to  be  a  “  guest.”  In  a  Wisconsin  case  in 
1885, 5  it  appeared  that  about  midnight,  C.,  an  unmarried 
man,  went  to  a  hotel  in  Milwaukee,  near  his  lodsfingf 
place,  with  a  disreputable  woman  whose  name  he  did  not 
know,  and  registered  as  “  C.  and  wife,”  and  was  given  a 
room.  He  delivered  to  the  night-clerk,  for  safekeeping, 
a  parcel  of  money,  and  took  a  receipt,  “  I.  0.  U.  $100.” 
The  clerk  absconded  with  the  money.  Held,  that  C.  was 
not  a  “  guest,”  and  was  not  entitled  to  recover  it  from 
the  proprietor. 

In  Massachusetts,  a  guest’s  mere  failure  to  observe  a 
bolt  on  his  room  door,  may  not  preclude  his  recovery  for 
theft  of  his  watch  by  the  lock’s  being  picked.6 

§  1661.  Innkeeper’s  Rights. 

In  a  New  York  case  in  1875, 7  it  was  held  that  an  inn¬ 
keeper  has  a  lien  on  a  piano  brought  by  the  guest,  although 
the  property  of  another.  It  seems  this  would  hold, 
whether  the  innkeeper  was  bound  to  take  in  the  piano 
or  not.8  In  a  New  York  Federal  court  case  in  1884, 9  a 

1  Faucett  v.  Nichols,  64  N.  Y.  377. 

2  Mowers  v.  Fethers,  61  N.  Y.  34. 

3  Hancock  v.  Rand,  94  N.  Y.  1. 

4  Arcade  Hotel  Co.  v.  Wiatt,  44  Ohio,  32. 

5  Curtis  v.  Murphy,  63  Wis.  4. 

«  Spring  v.  Hager  (1887),  145  Mass.  186. 

7  Betts  v.  Salisbury,  12  Alb.  L.  J.  337. 

8Threfall  v.  Borwick  (1875),  L.  R.,  10  Q.  B.  Cas.  210. 

9  Smith  v.  Baker,  20  Fed.  Rep.  709. 
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boarding-liouse  proprietor  was  held  entitled  to  recover  of 
a  guest  for  knowingly  bringing  in  a  child  having  the 
whooping-cough. 

§  1662.  Liability  for  Excluding  Travelers. 

At  common  law,  an  innkeeper  having  room  is  liable 
to  an  excluded,  well-beliaving  traveler.  An  English 
criminal  (but  cognate)  decision  in  1835  1  has  been  severely 
criticised.  A  solicitor’s  clerk,  after  midnight,  knocked 
at  the  Bell  Inn  at  Chepstow.  Mrs.  Ivens  put  her  head 
out  of  an  upper  window,  and  asked  who  he  was  and 
where  he  came  from.  He  answered  :  “  If  you  must  know 
my  name,  it  is  Williams,  and  I  come  from  Newport  ;  and 
now  you  are  as  wise  as  you  were  before,  and  be  damned 
to  you  !  ”  Mrs.  Ivens  replied  :  “You  are  no  gentleman  !  ” 
and  shut  the  window.  (So  she  testified,  and  so  did  her 
next-door  neighbor.  Mrilliams  swore  he  had  not  been 
drinking,  and  that  he  did  not  say,  “  Be  damned  to  you  !  ”  ) 
He  resumed  the  knocking,  and  Mr.  Ivens  told  him  the 
house  was  full.  In  vain  did  Williams  offer  to  roost  on  a 
chair.  He  traveled  two  miles  further  and  found  shelter. 
Mr.  Ivens  was  fined  twenty  shillings. 

In  a  Maine  case  in  1881, 2  it  appeared  that  nearly  a 
hundred  men  in  uniform  entered  Newport,  and  some  of 
them  intoxicated  went  to  Sawyer’s  inn  and  threatened  to 
turn  him  and  his  house  into  the  street.  Held  that  neither 
his  fear  of  insult  to  his  family  nor  his  want  of  provision 
for  all  justified  his  exclusion  of  every  person  wearing 
the  uniform. 

§  1663.  Infection— Deleterious  Food. 

It  may  be  convenient  here  to  consider  some  other  tort 
liabilities  of  innkeepers.  In  an  Iowa  case  in  1885, 3  a 
hotel-keeper,  keeping  open  house,  knowing  the  small-pox 
prevalent  therein,  was  held  liable  to  a  stranger  admitted 
as  a  guest  and  consequently  infected.  In  a  New  York 


1  Rex  v.  Ivens,  7  Car.  &  P.  213.  2  Atwater  v.  Sawyer,  76  Me.  539. 

3  Gilbert  v.  Hoffman,  66  Iowa,  205. 
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case  in  1S75,1  a  landlord’s  secretiveness  cost  him  $1,500  ; 
he  having  failed  to  disclose  to  the  tenant  that  the  leased 
premises  were  infected  with  the  small-pox. 

A.  public  caterer  may  he  liable  to  one  to  whom  he  has 
furnished  deleterious  food.2 

(5)  §  1664.  Other  Keepers’  Analogous  Duties  —  Apothe¬ 

caries — Warehouseman  may  Limit. 

Similarly  to  an  innkeeper  has  an  apothecary  been 
held  liable  to  a  person  refused  admission  and  service  in 
the  night-time.3  Similarly  was  a  common  carrier  held 
liable  to  one  whose  goods  he  refused  to  carry.4  But  a 
warehouseman  may  limit  his  general  license  by  notice.5 
Similarly  a  pier  owner.6  Mandamus  lies  to  compel  a 
railway  company  to  transport  goods.7 

A  barber  may  for  good  reason  refuse  to  shave  an 
applicant.8 

It  is  the  duty  of  a  tailor  to  furnish  a  customer  trying 
on  clothes  a  place  reasonably  secure  from  pilfering.9 

(6)  §  1665.  Ticket-holders— Revocable  License— England— 

Massachusetts — New  York. 

For  convenience  of  non-professional  readers,  cases  in¬ 
volving  rights  of  ticket-holders  will  here  be  presented  to¬ 
gether,  without  attempting  to  adhere  to  certain  old  dis¬ 
tinctions  based  on  form  of  remedy,  between  “  action  on 
the  case,”  personal  trespass,  etc.  In  general,  one  wrong¬ 
fully  ejecting  a  ticket-holder  from  the  seat  is  liable  to  a 
civil  action  for  assault  and  battery.10  In  an  English  case 

1  Cesar  v.  Karutz,  60  N.  Y.  229. 

2  Bishop  v.  Weber  (1885),  139  Mass.  411. 

8  See  Leopold  Leo  on  “  Compulsion,”  26  Alb.  L.  J.  426. 

4  Bacon,  Abr.  Car.  B. 

5  Bogert  v.  Haight  (1855),  20  Barb.  251. 

6  Swords  v.  Edgar  (1874),  59  N.  Y.  28.  But  compare  Heaney  v. 
Heaney  (1846),  2  Denio,  625. 

7  People  v.  N.  Y.  Central  &  H.  River  R.  Co.  (1883),  28  Hun,  543. 

8  State  v.  Hall  (1887),  72  Iowa,  525. 

9  M’Collin  v.  Reed  (Pa.  1885),  32  Alb.  L.  J.  162. 

10  Further  as  to  theaters,  rights,  liabilities,  etc.,  see  collation,  25 
Am.  &  Eng.  Encyc.  of  Law,  1020  et  seq. 
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in  1845, 1  it  appeared  that  Wood  had  been  charged  with 
some  turf  malpractices  ;  that  for  a  guinea  he  bought  a 
grand-stand  ticket  at  one  of  the  Doncaster  races,  issued 
by  the  steward,  Lord  Eglintoun,  and  entitling  him  to 
admission  the  four  days  thereof  ;  that  the  steward  ordered 
him  to  depart,  and  on  his  refusal  caused  him  to  be  ejected 
by  Leadbitter,  a  police  officer,  who  did  it  gently — molliter 
mctnus  iviposuit.  It  was  held  that  an  action  of  trespass 
would  not  lie  therefor  ;  the  ticket  was  a  mere  parol 
license  to  enter  and  was  revocable  without  paying  back 
the  money. 

This  was  followed  in  a  Massachusetts  case  in  1858, 2 
where  McCrea,  colored,  was  ejected  from  a  performance 
by  Marsh’s  Juvenile  Comedians,  at  the  Howard  Athen¬ 
aeum,  Boston.  Also  in  1861, 3  in  the  case  of  a  colored 
man  at  a  Thalberg  concert  in  Lowell.  But  in  a  New 
York  case  in  1873, 4  it  was  held  that  before  a  person  oc¬ 
cupying  a  reserved  seat  at  an  agricultural  fair  could  be 
ejected,  it  must  be  shown  that  the  fee  had  been  demanded, 
and  that  he  knew  of  the  requirement  and  refused  to  pay.5 

§  1666.  Pennsylvania. 

In  a  case  in  the  Quarter  Sessions  of  Philadelphia  in 
1873, 6  it  was  held  that  if  one  selects  a  seat  in  that  portion 
of  the  building  called  for  by  his  ticket  when  nothing  on 
the  seat  indicated  that  it  was  “taken,”  nor  any  notice 
given  him  that  it  had  been  previously  sold  to  another,  he 
has  a  right  to  occupy  it,  and  ejecting  him  is  assault  and 
battery. 

In  a  Pennsylvania  case  in  1880, 7  it  appeared  that  Peer 
and  his  wife,  colored  persons,  bought  two  reserved  seats 
in  the  Arch  Street  theater,  but  were  ejected  by  the  em¬ 
ployes  of  the  lessee,  Louisa  Drew.  There  was  no  evi- 

1  Wood  v.  Leadbitter,  13  Mees.  &  W.  838. 

2  M’Crea  v.  Marsh,  12  Gray,  211. 

3  Burton  v.  Scherpf,  1  Allen,  133. 

4  M’Governey  v.  Staples,  7  Alb.  L.  J.  219. 

5  One  holding  ticket  for  continuous  passage  may,  on  train’s  delay 
preventing  connection,  take  next  train.  Watkins  v.  Pa.  R.  Co.  21  D.  C.  1. 

6  Anon.,  7  Alb.  L.  J.  212.  7  Drew  v.  Peer,  93  Pa.  234. 
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dence  that  there  was  any  place  in  the  theater  assigned  to 
colored  people,  or  any  regulations  in  regard  to  them.  A 
verdict  for  the  plaintiffs  for  $900  was  sustained.  Judge 
J.  P.  Sterrett  remarked  :  “As  purchasers  and  holders  of 
tickets  for  particular  seats,  the  plaintiff  and  his  wife  had 
more  than  a  mere  license.  Their  right  was  more  in  tlx 
nature  of  a  lease,  entitling  them  to  peaceable  ingres: 
and  egress,  and  exclusive  possession  of  the  designates 
seats  during  the  performance  on  that  particular  evening. 

This  case  presents  a  strong  lesson  to  employers  on  the 
“  money  value  ”  of  Christian  politeness  in  service.  After 
Mr.  Peer  and  his  wife  had  entered  through  the  street 
door  and  were  within  a  few  feet  of  Prig,  the  ticket-taker, 
Prig  yelled  to  Dude,  an  usher  :  “  Clear  them  niggers 
out.”  Dude  then  accosted  Mr.  Peer  :  “We  don’t  admit 
niggers  here,”  and  placing  his  hack  against  Mrs.  Peer, 
pushed  her  violently  backwards  through  the  crowd  into 
the  street.  A  theological  wag  afterward  suggested  that 
at  a  theater  in  Heaven,  the  $900  could  have  been  saved, 
had  the  defendant  below  (Louisa  Drew,  or  some  rep¬ 
resentative  of  her)  been  summoned,  and  Mrs.  Peer  been 
accosted:  “Sister,  there  is  a  mistake;  it’s  my  own 
fault ;  please  accept  this  $20  gold  piece  and  kindly  retire.” 

§  1667.  “  Colorphobia.” 

In  a  Louisiana  case  in  1ST6,1  a  recovery  of  $300  was 
sustained  against  the  proprietor  of  the  Academy  of 
Music  for  refusing  a  ticket-holder  admittance  to  the 
parquet  merely  because  he  was  colored.  In  Iowa,  the 
proprietor  of  a  skating-rink  that  is  unlicensed  and  not 
under  police  regulations,  may  exclude  colored  people 
therefrom.2 

In  a  Tennessee  Federal  court  case  in  1880, 3  it 
appeared  that  Jane  Brown,  a  colored  woman,  bought  a 
ticket  entitling  her  to  a  first-class  passage  from  Corinth 

1  Joseph  v.  Bidwell,  28  La.  An.  882. 

2  Bowlin  v.  Lyon  (1885),  67  Iowa,  536. 

s  Brown  v.  Memphis  &  C.  R.  Co.,  4  Fed.  Rep.  37.  See  also  the 
Memphis  Avalanche  of  that  date. 
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to  Memphis.  She  took  her  seat  in  the  ladies’  car.  The 
conductor  ordered  her  to  go  forward  into  a  smoking  and 
emigrant  car.  On  her  refusal  to  go,  she  was  ejected 
with  great  violence.  The  defendant  company  set  up 
that  she  was  unchaste,  but  conceded  that  on  the  occasion 
all  her  conduct  was  proper.  Also  that  under  the  Ten¬ 
nessee  law,  a  carrier  may  refuse  to  carry  any  person  at 
pleasure,  but  conceded  that  the  company  had  no  regula¬ 
tion  discriminating  on  account  of  color.  The  jury— all 
white — awarded  her  a  verdict  for  $3,000. 

In  a  Georgia  case  in  1892, 1  it  was  held  that  the  dam¬ 
ages  to  a  white  passenger  expelled  from  a  railway  train 
are  not  enhanced  because  of  employment  of  a  colored 
train-hand  in  the  “bouncing.” 

§  1668.  Passenger’s  Right  to  Seat. 

In  a  New  York  case  in  IS 75, 2  it  appeared  that  one 
Peck,  at  Norwich,  in  Chenango  County,  bought  tickets 
for  himself,  wife  and  daughter  to  Albany.  At  Utica 
there  were  no  vacant  seats  except  in  the  drawing-room 
car,  towards  which  the  conductor  motioned  him,  in 
which  they  seated  themselves.  After  going  twenty-five 
miles,  the  conductor  ordered  them  to  pay  extra,  or  else 
go  to  the  other  car,  which  was  still  crowded.  Peck 
refused  and  was  ejected  from  the  car,  his  family  follow¬ 
ing  him.  One  of  his  fingers  was  sprained  and  crooked, 
and  he  was  confined  to  his  bed  for  two  weeks.  A  ver¬ 
dict  in  his  favor  of  $5,000  was  on  appeal  set  aside  as. 
excessive. 

A  second  trial  was  postponed  on  the  defendant  com¬ 
pany’s  request  and  stipulation  that  if  Peck  die  mean¬ 
while,  the  action  should  not  be  deemed  to  abate.  He  did 
die,  and  the  action  was  revived  by  Cox,  his  executor, 
who  recovered  a  verdict  of  81,000.  On  appeal  it  was. 
held  that  the  attorney  had  no  power  to  make  such  stipu¬ 
lation,  that  the  second  trial  was  a  nullity,  and  the  suit 

1  Central  R.  &  B.  Co.  v.  Strickland,  90  Ga.  562. 

2  Cox,  Ex.  of  Peck,  v.  N.  Y.  Cent.  &  H.  Riv.  R.  Co.,  6  N.  Y.  Super. 
Ct.  405  ;  4  Hun,  176.  But  see  reversal,  63  N.  Y.  414. 
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was  abated.  Judge  James  stated  that  “it  was  the  duty 
of  the  deceased,  on  being  informed  of  the  situation, 
either  to  pay  the  extra  charge,  or  leave  the  car  and  look 
to  the  corporation  for  redress.”  A  layman  might  query 
upon  such  appeal  for  exorbitance  :  If  a  verdict  of  twelve 
jurors  must  be  just  what  three  judges  think  it  ought  to 
be,  then  wliat’s  the  use  of  a  jury  ? 

According  to  the  weight  of  American  authority,  a 
passage  ticket  is  a  mere  voucher  and  not  a  contract ; 
and  the  contract  may  be  shown  by  parol  evidence.1 
Otherwise  in  England.2  In  a  Virginia  case  in  18S4,3  it 
was  held  to  be  both  a  receipt  and  a  contract ;  and  the 
holder  of  a  ticket  for  a  station  at  which  the  train  did  not 
stop  might  ride  to  an  intermediate  station. 

A  ticket  is  not  negotiable  so  as  to  be  freed  of  ante¬ 
cedent  equities.4  In  a  Michigan  case  in  1887, 5  it  was  held 
that  the  conductor  must,  until  the  contrary  be  shown, 
accept  the  statement  of  the  holder  of  a  ticket  bought  in 
good  faith  of  an  authorized  agent,  but  different  from 
what  was  asked  and  paid  for. 

^5  1669.  Stopping  Over. 

In  general,  a  passenger  leaving  the  train  and  “  stop¬ 
ping  over,”  without  consent  or  notice,  contrary  to  the 
terms  of  his  ticket,  must  “pay  over”  to  proceed.6 
Numerous  are  the  cases  turning  on  the  question  of  fact 
of  consent.  In  a  Maine  case  in  1873, 7  it  appeared  that  a 
Dartmouth  College  student,  going  from  Norway,  Me., 
to  Hanover,  N.  H.,  and  intending  to  stop  over  a  night 
at  Gorham,  was  told  by  the  ticket-agent  at  South  Paris 
that  only  one  ticket  was  necessary,  and  the  conductor 
would  give  him  a  stop-over  check.  On  the  second  day, 
,a  conductor  refused  the  ticket,  on  the  ground  that  it  was 

1  Burnham  v.  Grand  Trunk  R.  Co.,  63  Me.  298. 

2  Burke  v.  S.  E.  R.  Co.  (1879),  L.  R.,  5  Com.  PL  Div.  1. 

3  Richmond,  F.  &  P.  R.  Co.  v.  Ashby,  79  Va.  130. 

4  Frank  v.  Ingalls.  41  Ohio,  560. 

s  Hufford  v.  Grand  Rapids  &  I.  R.  Co.,  64  Mich.  631. 

6  But  see  Van  Kirk  v.  Pa.  R.  Co.  (1874),  76  Pa.  66. 

7  Silas  Burnham  v.  Grand  Trunk  Ry.  Co.,  63  Me.  298. 
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indorsed  “good  for  this  day  only,”  and  on  the  passen¬ 
ger’s  refusal  to  pay  the  fare  demanded,  expelled  him 
from  the  cars.  Held,  that  the  agent’s  representation 
was  admissible  ;  and  the  conductor  being  informed 
thereof,  should  have  tendered  back  the  excess  of  fare, 
though  the  rules  prohibited  the  stop-over  on  such  ticket.1 

In  a  New  York  case  in  1882, 2  it  was  held  that  one 
holding  a  ticket  from  St.  Louis  to  New  York  specifying 
to  be  “good  for  one  continuous  passage  to  point  named 
in  coupon  attached,”  could  on  the  Buffalo  coupon  begin 
passage  at  any  station  between  Buffalo  and  New  York. 
After  he  had  gone  to  Rochester  and  re-entered,  his 
ejection  at  Hudson  was  tortious.3 

§  1670.  Ticket  Stipulation  for  Non-liability. 

In  an  English  case  in  1884, 4  it  was  held  that  a  condi¬ 
tion  in  a  railway  passenger’s  ticket  that  the  company 
shall  not  be  liable  for  loss  or  inconvenience  from  delay 
unless  due  to  willful  misconduct  of  its  servants,  is  not 
unreasonable  ;  and  that  when  a  through  train  arrives  at 
a  junction  too  late  to  enable  a  passenger  to  catch  the 
train  running  in  connection,  it  is  not  willful  misconduct 
of  the  company’s  servants  to  refuse  to  send  the  passen¬ 
ger  on  by  a  special  train,  if,  having  regard  to  the  condi¬ 
tion  of  the  line  and  the  safety  of  the  other  passengers, 
they  deem  it  their  duty  to  refuse.  And  this,  although 
the  occasion  be  Christmas-time,  and  the  delay  be  caused 
by  the  excessive  traffic  consequent  thereon.  One  can 
hardly  refrain  from  querying  whether  if,  after  the  com¬ 
pany  had  advertised  that  it  would  carry  Christmas 
traffic  quicker  than  its  rival,  it  ought  not  to  be  bound 
not  to  cripple  itself  into  inability  to  fulfill.  A  court 
would  hardly  allow  a  man,  A.,  who  had  contracted  to  do  a 
certain  thing  for  B.,  within  a  stated  time,  to  take  B.’s 
money,  and  then  give  B.  a  ticket  limiting  A. ’s  liability 

1  But  compare  Townsend  v.  N.  Y.  Central,  etc.,  R.  Co.,  56  N.  Y.  295. 

2  Auerbach  v.  N.  Y.  Central  &  H.  Riv.  R.  Co.,  89  N.  Y.  281. 

3  As  to  a  passenger  dying  en  route,  see  10  Alb.  L.  J.  207,  223. 

4  Woodgate  v.  Great  Western  R.  Co.,  51  L.  T.  826. 
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for  damages  from  failing  to  do  the  very  tiling  A.  had 
boasted  and  advertised  himself  to  do.1 

§1671.  Freight-train  Ticket— “  Stopping  Place ’’—Tardy- 
Offer  to  Pay. 

In  an  Indiana  case  in  1876, 2  it  appeared  that  there 
was  a  regulation  that  no  passenger  should  be  carried  on 
a  freight  train,  unless  he  first  bought  a  freight-train 
ticket.  Falkner  had  procured  none,  but  offered  to  pay 
his  fare.  The  conductor  stopped  the  train  and  ejected 
him.  The  court  held  the  regulation  to  he  reasonable, 
and  he  lost  more  than  his  trip. 

But  in  a  Pennsylvania  case  in  1875, 3  under  like  cir¬ 
cumstances,  Mrs.  Greenwood  recovered  $125  for  being 
put  off  a  freight  train  ;  her  attention  not  having  been 
called  to  the  posted  notice  of  the  new  regulation.  And 
in  an  Illinois  case  in  1867, 4  Flagg  recovered  for  being 
put  off  the  train  at  a  water-tank  ;  the  court  holding  this 
not  to  be  a  “usual  stopping  place”  within  the  statute. 

A  passenger  unlawfully  refusing  to  pay  his  fare  and 
being  forcibly  ejected  at  a  station,  cannot  regain  right 
of  passage  by  offering  to  pay.5 

§  1672.  Lost  Tickets— Presumption  from  Possessing  Land- 
exploring  Ticket. 

How  about  the  rights  of  one  who  has  bought  a  ticket 
and  lost  it  ?  In  a  New  Jersey  case  in  1866, 6  a  commuta¬ 
tion  ticket  contained  a  notice  :  “No  duplicate  will  be 
issued,”  and  “This  ticket  must  be  shown  to  conductor 
each  trip.”  Ripley  lost  his  ticket,  was  excluded  by  the 
gate-keeper,  and  on  suing  for  damages  failed  to  recover. 
So  also  in  a  Vermont  case  in  18  76, 7  one  who  had  lost  a 

1  See  facsimile  of  drover’s  pass,  the  exemption  wherein  was  held 
invalid,  Ohio  &  Miss.  Ry.  Co.  v.  Selby  (1874),  47  Ind.  471.  And  thereon 
in  cases  of  negligence,  see  ante,  §  1515. 

2  Falkner  v.  Ohio  &  Miss.  Ry.  Co.,  55  Ind.  369. 

3  Lake  Shore  &  Mich.  So.  R.  Co.  v.  Greenwood,  79  Pa.  373. 

4  Chicago  &  Alton  R.  Co.  v.  Flagg.  43  Ill.  364. 

6  Pease  v.  Del.  L.  &  W.  R.  Co.  (1886),  101  N.  Y.  367. 

6  Ripley  v.  N.  J.  R.  &  T.  Co.,  31  N.  J.  L.  J.  388. 

7  Jerome  v.  Smith,  48  Vt.  230. 
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conductor’s  check  and  refused  to  pay  over,  was  held  to 

be  properly  ejected.  A  saucy  passenger’s  failure  to  find 

his  ticket  until  after  the  conductor  had  rung  the  bell  to 
eject  him  is  not  equivalent  to  a  refusal  to  pay  his  fare.1 

In  a  Connecticut  case  in  1S69,2  it  appeared  that  the 
commuter  told  the  conductor  that  he  had  accidentally 
left  the  ticket  at  home ;  he  refused  to  pay  and  was  ex¬ 
pelled.  The  court  sustained  the  company.  But  in  a 
case  in  1811, 3  where  it  appeared  that  the  passenger  was 
known  to  the  conductor  to  be  a  commuter,  and  informed 
him  that  he  had  the  ticket  when  he  started  and  could 
find  it  if  a  reasonable  time  be  afforded  him,  and  at  night 
the  ticket  fell  from  his  clothing,  he  was  held  entitled  to 
recover. 

In  an  Illinois  case  in  1874, 4  it  appeared  that  Reed 
bought  a  sleeping-car  ticket  from  Chicago  to  Crestline, 
but  accidentally  dropped  it  after  showing  it  to  the 
porter.  The  conductor  refused  to  accept  the  porter’s 
confirmation.  The  train  not  having  started,  Reed  pro¬ 
cured  from  the  ticket-seller  a  note  certifying  the  sale  to 
him.  The  conductor  yet  insisted  on  receiving  the  money, 
a  ticket  or  a  pass  ;  none  of  which  being  forthcoming, 
Reed  was  yanked  from  his  berth  into  an  ordinary  pas¬ 
senger  car.  Next  morning  the  ticket  was  found  on  the 
floor  of  the  sleeping-car.  The  jury  gave  him  a  verdict 
for  $3,000.  The  Supreme  Court,  while  setting  it  aside 
for  its  excess  of  the  damage,  held  that  he  could  recover 
the  $1.50  paid  for  the  ticket  and  fairly  moderate  com¬ 
pensation  for  the  inconvenience  of  losing  his  berth. 

Possession  of  a  land-exploring  ticket  with  coupons 
attached,  though  of  a  resident  of  the  State,  is  prima 
facie  evidence  of  ownership  ;  and  this,  though  he  has 
neglected  to  sign  his  name  to  the  contract  thereon.5 


1  Hayes  v.  N.  Y.  Central  R.  Co.  (N.  Y.  Supreme,  1884),  30  Alb.  L. 
J.  469. 

2  Downs  v.  N.  Y.  &  N.  Haven  R.  Co.,  36  Conn.  287. 

3  Maples  v.  N.  Y.  &  N.  Haven  R.  Co.,  38  Conn.  557. 

4  Pullman  Pal.  Car  Co.  v  Reed,  75  Ill.  125. 

6  Gregory  v.  Burl.  &  Mo.  River  R.  Co.  (1880),  10  Nebr.  250. 
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In  some  States— e.  g.,  Pennsylvania,  Indiana,  Minne¬ 
sota,  North  Dakota,  Texas — ticket  scalping  is  prohibited. 
In  a  Pennsylvania  case  in  1882, 1  it  was  held  that  one 
buying  in  New  York,  where  such  sale  was  lawful,  a 
ticket  from  a  dealer  who  is  not  an  authorized  agent  of 
the  company,  to  carry  him  thence  to  a  point  in  Pennsyl¬ 
vania  where  such  sale  is  prohibited,  may  have  an  action 
for  a  refusal  to  carry. 

§  1673.  Commutation  Ticket— Gate-running— “  Bouncing  ” 
Gamblers. 

In  a  Missouri  case  in  1811, 2  it  t<ns  held  that  a  com¬ 
mutation  ticket  conditioned  to  be  good  for  1,000  miles  and 
within  six  months,  was  not  good  after  the  six  months, 
although  the  holder  had  not  traveled  the  1,000  miles 
thereon.  In  a  New  York  case  in  1819, 3  it  appeared  that 
the  holder  of  a  ticket  to  Morrisania  passed  through  the 
42d  Street  gate,  which  was  open  but  forbidden  to  pass¬ 
engers,  and  reached  the  car  before  the  officials  overtook 
him  and  dragged  him  down.  He  recovered  $200  for  the 
assault.  The  court  said  he  would  have  been  entitled  to 
no  recovery  had  he  been  caught  before  reaching  the  car, 
and  no  unnecessary  force  been  used. 

In  a  Federal  court  case  in  Nebraska  in  1816, 4  it  was 
held  that  the  carrier  may  expel  from  its  train  a  person 
traveling  merely  to  gamble,  on  tendering  back  the 
ticket  money  ;  otherwise  the  gambler  may  recover  the 
money  paid  and  the  expenses  of  his  detention.5 

(7)  §  1674.  Respondeat  Superior— Railway  Employes. 

Under  a  leading  case  upon  the  rule  of  respondeat 
superior  in  1858, 6  a  railroad  company  is  liable  for  the 
wrong-doing  of  a  conductor,  if  within  the  scope  of  his 

1  Sleeper  v.  Pa.  R.  Co.,  100  Pa.  259. 

2  Lillis  v.  St.  L.,  K.  C.  &  N.  Ry.  Co.,  64  Mo.  464. 

3  Huerstel  v.  N.  Y.  &  Harlem  R.  Co.,  1  Rob.  City  Ct.  134;  19  Alb. 
L.  J.  405. 

4  Thurston  v.  Union  Pac.  R.  Co.,  13  Alb.  L.  J.  393. 

5  As  to  commutation  ticket  rights,  see  collation,  25  Am.  &  Eng. 
Encyc.  of  Law,  1088  et  seq. 

6  Weed  v.  Panama  R.  Co.,  17  N.  Y.  362. 
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employment,  though  without  authority.  This  was  fol¬ 
lowed  in  1878,  in  the  case  of  a  servant’s  careless  driving 
of  an  ice-cart.1  Also  in  a  South  Carolina  case  in  1871, 2 
wherein  after  passage  of  the  Civil  Rights  law,  an  em¬ 
ploye  contrary  to  general  orders  forcibly  e j  ected  a  colored 
woman  from  the  ladies’  room  of  the  Charlestown  station. 
(A“  Moses  ’’was  the  chief  justice.)  Similarly  where  a 
collision  resulted  from  an  engineer’s  disobedience  of 
orders.3 

The  maxim  respondeat  superior  was  applied  where  a 
brakeman  kicked  a  trespasser  from  the  platform  of  a 
baggage  car  while  the  train  was  in  motion,  a  rule  for¬ 
bidding  such  riding.4  A  somewhat  contrary  decision5 
has  been  questioned  as  a  “border  ”  case.6 

The  Supreme  Court  of  Michigan  in  1881  expressed  a 
notion  that  if  a  railway  company  does  not  notify  a 
human  hog  that  if  he  smokes  in  women’s  faces,  and  spits 
on  the  floor  of  a  station,  he  will  be  ejected,  he  can  remain 
and  persist.7  By  the  way,  Mr.  Justice  Campbell,  if  the 
biped  hog  plants  himself  in  the  middle  of  the  ladies’  wait¬ 
ing-room,  and  proceeds  to  perform  the  natural  animal 
offices  and  there  be  no  not-torn-down  posted  notice  re¬ 
quiring  him  to  retire  to  the  water-closet  therefor,  may 
the  company  profane  his  sacred  person  by  ejecting  him  ? 

A  Wisconsin  respondeat  superior  case  in  1875  8  was  a 
suit  by  a  school-ma’am  twenty  years  old  for  assault  and 
kissery.  She  was  the  only  passenger  in  the  car.  The 
conductor  seated  himself  by  her  side,  put  his  hand  in  her 
muff,  and  said  :  “  There  is  room  for  two  hands  in  this 
muff,  ain’t  there?”  She  answered:  “No,  sir,  not  for 
yours,”  and  jerked  her  muff  away.  After  more  small 

1  Mott  v.  Consumers’  Ice  Co..  73  N.  Y.  543. 

2  Redding  v.  So.  Car.  R.  Co.,  3  S.  Car.  1. 

8  Phila.  &  Reading  R.  Co.,  v.  Derby  (1852),  14  How.  468.  But  com¬ 
pare  Mall  v.  Lord.  (1868),  39  N.  Y.  381. 

4  Rounds  v.  Del.  L.  &  W.  R.  Co.  (1876),  64  N.  Y.  129. 

5  Isaacs  v.  Third  Av.  R.  Co  (1871),  47  N.  Y.  122. 

6  Mott  v.  Consumers’  Ice  Co.  (1878),  73  N.  Y.  543. 

7  People  v.  M’Kay,  46  Mich.  439. 

8  Craker  v.  Chicago  &  N.  W.  Ry.  Co.,  36  Wis.  657. 
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talk  he  rose  and  suddenly  threw  his  arms  around  her  in 
a  pinioning  fashion  and  kissed  her.  The  jury  rendered 
a  verdict  against  the  over-soulful  corporation  for  $1,000, 
and  the  Supreme  Court  sympathized  with  the  twelve 
good  men  and  true  ;  Chief  Justice  Ryan  quoting  Judge 
Story’s  words  in  a  case  against  a  shipmaster1  as  to  “  an 
implied  stipulation  against  obscenity,  immodesty  of  ap¬ 
proach,”  etc. 

In  a  New  Jersey  case  in  1891, 2  it  appeared  that  Ives, 
a  Bergen  County  farmer,  in  giving  his  betrothed,  Annie 
Rafferty,  a  parting  kiss,  inadvertently  caused  the  gold 
filling  of  one  of  her  teeth  to  drop  out.  She  told  him  of 
the  mishap,  but  he  offered  no  compensation.  She  got 
the  tooth  refilled,  and  sued  him  for  the  cost.  Result  is 
not  yet  announced — except  that  the  engagement  is  off. 
One  queries,  Why  didn’t  she  fill  the  cavity  with  spruce 
gum,  and  spring  the  permanent  necessity  on  him  after 
marriage  ?  Perhaps  she  lost  her  hankering  for  him  for 
a  husband. 

§  1675.  Bell  and  Whistle. 

In  a  Pennsylvania  case  in  1889, 3  it  was  held  that  a 
railway  company  is  not  bound  to  sound  bell  or  whistle 
to  warn  away  a  trespassing  mule  straying  upon  the 
track.  The  following  extract  is  from  Irving  Browne’s 
pleasantly  rhymed  report  of  the  case  : 4 — 

“  ‘  His  ears  were  thrice  as  long  as  men’s, 

So  should  his  sense  of  hearing  be  ; 

He’d  twice  as  many  legs,  and  hence 
The  abler  accidents  to  flee. 

He  had  no  claim  to  bell  nor  whistle  ; 

He  had  no  right  that  men  respect. 

If  too  intent  on  meal  of  thistle, 

He  met  the  fate  he  might  expect.’ 

This  heartless  but  ingenious  plea 
Seduced  that  hasty  magistrate, 

1  Chamberlain  v.  Chandler,  3  Mason,  243. 

2  Rafferty  v.  Ives,  6  Gr.  Bag,  295. 

3 Fisher  v.  Pa.  R.  Co.,  126  Pa.  293.  4  3  Gr.  Bag,  27. 
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And  this  illogical  decree 

Sustained  the  corporation’s  prate  : 

‘  If  engineers  were  held  to  sound 
The  whistle  or  to  ring  the  bell, 

The  mule  conclusively  was  bound 
To  listen,  stop  and  look  as  well.’ 

This  judgment  was  pronounced  per  cur.  ; 

No  wonder  that  his  Honor  should 
Anonymity  prefer 

Where  justice  was  misunderstood.  .  .  . 

If  mules  could  read  this  bitter  tale, 

They’d  wave  a  sympathetic  ear  ; 

With  dismal  bray  the  air  assail, 

And  drop  a  heavy  muleteer. 

In  some  horse-heaven,  his  rest  well  earned, 

This  mule  with  Davies’  donkey  treads  ; 

Their  shoes  laid  off  and  collars  turned 
To  glorious  halos  round  their  heads.” 

This  reference  is  to  an  English  case  in  1842, 1  where 
Davies  recovered  for  loss  of  an  ass  which  he  had  left  with 
fore-feet  fettered  in  a  highway  in  Worcestershire,  and 
which  was  killed  by  Mann’s  reckless  driving. 

Other  decisions  as  to  liability  of  carriers  for  negli¬ 
gence  have  already  been  considered.1 2 * 

§  1676.  Master  and  Servant. 

Application  of  the  doctrine  of  respondeat  superior  in 
cases  of  negligence,  the  relation  of  master  and  servant, 
etc.,  have  already  been  considered.8 

In  a  South  Carolina  case  in  1S70,4  it  appeared  that 
the  plaintiff  hired  B.  to  make  a  crop,  B.  to  have  one- 
third  for  his  services.  The  defendant  shot  B.,  disabling 
him  for  many  weeks.  Held,  that  there  was  not  such 
relation  of  master  and  servant  in  the  domestic  sense  as 
to  allow  the  plaintiff  to  recover.5 

1  Davies  v.  Mann,  10  Meeson  &  W.  546. 

2  See  ante,  §  1511  et  seq.  3  See  ante,  §  1488  et  seq. 

4  Burgess  v.  Carpenter,  2  Rich.  7. 

5  Citing  the  case  of  a  tavern  bar-keeper  under  the  Pa.  law  of  1794 

as  to  “  servants’”  wages,  Boniface  v.  Scott  (1817),  3Serg.  &  R.  351. 
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(8)  §  1677.  Trespass  Ab  Initio— Six  Carpenters’  Case— At¬ 
tachment  Keeper. 

In  a  leading  English  case  in  1611, 1  an  action  byVaux 
against  Newman  and  five  other  carpenters  for  breaking 
into  his  house  and  for  assault  and  battery,  it  appeared 
that  the  house  was  a  common  tavern,  that  the  defend¬ 
ants  entered,  bought  wine  and  refused  to  pay.  It  was 
held  that  although  one’s  abuse  of  an  authority  given  him 
by  law  renders  him  a  trespasser  ab  initio,  it  is  other¬ 
wise  in  case  of  an  authority  to  enter  given  by  an  indi¬ 
vidual  ;  and  mere  nonfeasance  does  not  amount  to  such 
abuse  thereof  as  makes  him  a  trespasser  ab  initio. 

In  a  leading  Massachusetts  case  in  1847, 2  it  was  held 
that  an  officer  who  enters  a  house  by  authority  of  law, 
and  attaches  goods  therein,  becomes  a  trespasser  ab 
initio  by  placing  there  an  unfit  person,  as  keeper  of  the 
goods,  against  the  remonstrance  of  the  owner  of  the 
house.3 

§  1678.  Ressel’s  Haughty  Spirit  Goeth  Before  a  Downfall. 

Many  a  case  illustrates  the  truth  of  Isabella’s  words 
in  ‘‘Measure  for  Measure ”  : 

“  Proud  man, 

Drest  in  a  little  brief  authority, 

Most  ignorant  of  what  he’s  most  assured, 

His  glassy  essence,  like  an  angry  ape, 

Plays  such  fantastic  tricks  before  high  heaven, 

As  make  the  angels  weep.” 

Such  a  fellow  was  Ressel,  who  drove  stage  for  Colder 
and  Wilson  between  Reading  and  Harrisburg,  as  dis¬ 
closed  by  a  Pennsylvania  case  in  1833. 4  He  carried  the 
U.  S.  mail ;  he  was  assured  that  because  nobody  may 
needlessly  obstruct  the  passage  of  a  mail-coach,  argal,  he 
could  play  with  impunity  the  trick  of  keeping  in  the 
middle  of  the  highway,  and  not  turn  out  upon  overtak- 

1  The  Six  Carpenters’  Case,  8  Coke,  R.  146a. 

2Malcom  v.  .Spoor,  12  Met.  279. 

3  As  to  what  constitutes  a  trespass,  see  Dr.  Bigelow’s  notes  on  these 
three  cases,  L.  Cas.  Torts,  pp.  371-387. 

4  Bolton  v.  Colder,  1  Watts,  360. 
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ing  Bolton  in  a  Democrat  wagon,  who  had  turned  and 
was  waiting,  leaving  ample  room  for  passage  of  the 
coach,  The  collision  upset  the  wagon  and  broke  Bolton’s 
leg.  In  the  Circuit  Court  for  Dauphin  County,  a  jury 
said  let  Messrs.  Colder  and  Wilson  pay  Mr.  Bolton  $1,200, 
and  the  Supreme  Court  said — Amen  ! 

§  1679.  Pranks— Startling— Upsetting  Camera— Spring-gun. 

Criminal  liability  for  practical  jokes  has  already  been 
considered.1 

It  may  be  an  assault  for  one  person  to  strike  a  horse 
attached  to  a  wagon  in  which  another  person  is  sitting.2 

A  practical  joker  pleading  that  he  did  it  “just  for 
fun”  may  find  judges  and  jurors  who  enjoy  the  fun  of 
making  him  pay  for  his  fun.  In  a  Virginia  case  in 
18 80, 3  it  appeared  that  at  Alexandria,  about  midnight, 
Thompson  locked  his  restaurant  door,  and  hearing  voices 
and  a  knocking  outside,  seized  the  knob  to  reopen  it, 
but  was  shot  in  the  foot,  necessitating  amputation.  The 
voices  were  those  of  Harrison  :  “  Shall  we  give  him  a 
salute?”  and  Daingerfield  :  “Yes,  salute  the  damned 
black  Republican.”  After  entering  and  discovering  the 
result,  Daingerfield  said  to  Harrison  :  “  I  didn’t  suppose 
you  was  damned  fool  enough  to  fire  into  the  house  ;  I 
thought  you’d  fire  into  the  air.”  The  verdict  for  the 
plaintiff  for  $8,000  was  sustained. 

Joseph  A.  Willard  relates4  that  a  Boston  merchant, 
on  missing  wine  from  his  cellar,  put  ipecac  in  some  of 
the  bottles.  One  of  his  servants  became  very  sick,  and 
brought  a  suit  which  the  merchant,  on  advice  of  distin¬ 
guished  counsel,  settled  by  paying  $1,000. 

The  Scots  Law  Times  lately  stated  that  a  photo¬ 
grapher  at  Gettysburgh  undertook  to  photograph  a 
group  of  officers  against  their  will.  They  overturned 
his  camera,  and  upset  his  calculations.  “Now  he  has 
sued  Generals  Butterfield  and  Sickles,  who  were  in  the 

1  See  ante,  §  1163.  2  Clai'k  v.  Downing  (1883),  55  Yt.  259. 

3  Daingerfield  v.  Thompson,  33  Grat.  136. 

4  Half  a  Century  with  Judges  and  Lawyers,  p.  109. 
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party,  for  $10,000,  to  compensate  for  injury  to  liis 
camera,  and  loss  of  profits  on  the  pictures  he  would 
otherwise  have  sold.”  1 

In  an  Iowa  case  in  1873, 2  it  was  held  that  one  who 
sets  a  spring-  gun  without  warning  is  liable  to  another 
entering  the  premises  to  steal  fruit,  and  injured  by  the 
discharge.  Chief  Justice  Beck  cited  a  similar  English 
case  in  1828  ;3  and  cases  of  trespassers  bitten  by  watch¬ 
dogs,  one  in  Tennessee  in  1856, 4  and  one  in  New  York  in 
1837. 5  This  reminds  of  an  incident  that  naughty  dema¬ 
gogues  tell  at  the  expense  of  a  lobbyist  living  near 
Boston.  One  of  his  neighbors  missing  firewood  from 
the  shed,  bored  a  hole  in  a  stick  of  wood,  inserted  gun¬ 
powder,  and  awaited  results.  Soon  afterwards,  a  kitchen 
stove  was  blown  to  fragments,  without  personal  injury, 
however,  except  that  to  the  lobbyist’s  reputation. 

§  1680.  Privacy  Sacred  against  Intruders. 

In  a  Michigan  case  in  1881, 6  it  appeared  that  Dr.  De 
May,  being  summoned  to  attend  Mrs.  Roberts  in  child¬ 
birth  on  a  dark  and  stormy  night,  requested  Scatter- 
good,  an  unmarried,  non-professional  man,  to  go  along 
and  carry  his  umbrella  and  instruments,  and  the  well¬ 
doing  man  reluctantly  complied.  They  entered  the 
14  x  16  house,  and  Scattergood  deported  so  decorously 
that  Mrs.  Roberts  believed  he  also  was  a  physician  or 
medical  student.  Held,  that  they  were  both  liable  to 
her  in  damages  for  his  intrusion. 

In  a  Kansas  case  in  1885, 7  it  appeared  that  the  de¬ 
fendant  employed  the  plaintiff’s  motherless  daughter, 
Tilda,  of  tender  years,  to  assist  in  housework  suitable  to 
her  strength.  When  her  -menses  began  the  defendant’s 
wife  told  her  that  menstruation  was  a  disease,  and  could 

1  As  to  “  kodaking  ”  a  person  without  consent,  see  ante ,  §  998. 

2  Hooker  v.  Miller,  37  Iowa,  613. 

3  Bird  v.  Holbrook,  4  Bing.  628.  4  Sherfey  v.Bartley,  4  Sneed,  58. 

5  Loomis  v.  Terry,  17  Wend.  496. 

6  De  May  v.  Roberts,  46  Mich.  160. 

7  Larson  v.  Berquist,  34  Kan.  334. 
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only  be  cured  by  hard  and  unremitting  work.  Tilda  was 
thus  induced  to  keep  on  her  feet, — except  when  sitting 
down  to  milk  a  dozen  cows,  etc., — from  sunrise  until  after 
dark,  performing  labor  beyond  her  strength,  and  per¬ 
manently  crippling  and  invaliding  herself.  Judge  Wm. 
A.  Johnston  in  a  vigorous  opinion  reversed  the  judgment 
of  the  District  Court  of  Republic  County,  that  Mr.  Larson 
had  no  cause  of  action. 

In  Springfield,  Mass.,  you  disturb  a  slumberer  at 
your  peril.  In  a  case  in  1893, 1  it  was  held  that  a 
milkman  who  by  the  occupant’s  permission  enters  the 
outer  door  of  a  house,  does  not  become  a  trespasser  on 
the  close  by  entering  his  sleeping  room,  against  his 
previous  command,  to  present  a  milk-bill.  But  if  for 
this  purpose  he  touches  his  arm  with  sufficient  force  to 
waken  him,  it  is  a  trespass  on  person,  and  he  is  liable 
for  an  assault  and  battery. 

Seclusion  rights  have  already  been  considered.2 

§  1681.  Intermeddling. 

It  is  newspaper  truth  that  an  Illinois  justice  before 
whom  the  father  of  a  pretty  girl  had  caused  a  young 
man  to  be  brought  for  violently  ejecting  him  from  his 
own  parlor  one  Sunday  night,  summed  up  as  follows  : 
“  It  appears  that  this  young  fellow  was  courting  the 
plaintiff’s  gal  in  the  plaintiff’s  parlor  ;  that  plaintiff 
intruded  and  was  put  out  by  the  defendant.  Courting 
is  a  public  necessity,  and  must  not  be  interrupted. 
Therefore  the  law  of  Illinois  will  hold  that  a  parent  has 
no  legal  right  in  a  room  where  courting  is  afoot.  De¬ 
fendant  is  discharged  and  the  plaintiff  must  pay  costs.” 
This  reminds  of  the  lighted  parlor  episode  in  a  Vermont 
case  of  breach  of  promise  of  marriage.3 

Suits  for  expulsion  from  church  or  school  have  already 
been  considered.4 

Certain  busybodies’  torts  have  already  been  considered 

1  Richmond  v.  Fisk,  160  Mass.  34.  2  See  ante,  §  997  etseq. 

8  Clark  v.  Hodges,  ante,  §  1313.  4  See  Ferriter  v.  Tyler,  §  1254. 
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in  reviewing  legislation  against  conspiracies,  “  boycot¬ 
ting,”  etc.1 

In  one  of  the  two  English  cases  in  1853,  concerning 
Mile.  Johanna  Wagner,2  a  majority  of  the  court  held 
that  one  manager  may  maintain  an  action  against  an¬ 
other  for  inducing  a  singer  or  actor  to  break  the  con¬ 
tract. 

§  1682.  Proximate  and  Remote  Causation — Missouri — New 
York. 

What,  in  cases  of  negligence,  is  proximate  and  what 
remote  causation,  has  already  been  considered.3 

In  a  Missouri  case  in  1881, 4  it  appeared  that  Turk 
hitched  his  horses  to  a  post  in  front  of  the  premises  of 
Geldmacher,  who  willfully  turned  upon  them  a  hose,  and 
the  stream  frightening  them,  they  broke  away  and 
collided  with  Forney’s  team.  Held,  that  Forney  could 
recover  of  Geldmacher  for  the  consequent  injury. 

A  village  has  been  held  to  be  liable  for  allowing 
suspension  of  an  advertising  banner  across  a  street 
frightening  the  plaintiff’s  horse.5 

§  1683.  Massachusetts. 

This  Penn  Y an  case  recalls  a  Boston  case 6  wherein  it 
appeared  that  in  the  tornado  of  September,  1869,  the 
defendant’s  net- work  banner  sign,  though  strongly  fas¬ 
tened,  was  placed  contrary  to  the  Boston  ordinances,  and 
in  its  being  blown  away,  the  rope  jerked  off  a  bolt,  and 
sent  it  crashing  through  the  plaintiff’s  store  window  on 
Avon  Street.  The  court  held  the  defendant  liable  for 
this  damage. 

This  decision  is  apt  to  be  cited  with  three  other 
Massachusetts  cases  :  In  one  in  1873, 7  it  appeared  that 
Brown’s  horses  driven  past  a  building  in  Boston  during 
a  storm  were  injured  by  the  fall  of  a  chimney ;  and  he 

1  See  §  830.  2  Lumley  v.  Gye,  2  Ellis  &  B.  216. 

3  Ante,  §§  1462-8.  4  Forney  v.  Geldmacher,  75  Mo.  113. 

5  Champlin  v.  Penn  Yan  (1884),  34  Hun,  33. 

6  Salisbury  v.  Herchenroder,  106  Mass.  458. 

7  Gray  v.  Boston  Gas  L.  Co.,  114  Mass.  149. 
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recovered  damages  therefor  from  Gray,  the  owner  of  the 
building.  The  cause  of  the  fall  was  a  telegraph  wire 
that  had  been  attached  to  the  chimney  by  a  gaslight 
company,  without  his  permission.  Held,  that  Gray  could 
recover  indemnity  from  the  company  ;  it  was  not  a  case 
of  contribution  between  tortfeasors.  In  one  in  1863, 1  ii 
was  held  that  the  plaintiff  could  not  include  in  the  dam¬ 
ages  for  an  assault  and  battery,  the  consequent  loss  of 
an  appointment  as  surgeon’s  mate  in  the  navy.  Therein 
Judge  Chapman  cited  with  approval  an  English  case,1 2 3 4 
where  a  merchant  was  not  allowed  to  include  in  his 
damages,  in  his  action  for  an  assault,  his  being  thus 
driven  away  from  Alicant,  his  place  of  business.  In  one 
in  1873, 3  it  appeared  that  the  defendant’s  freight  train 
neglected  to  comply  with  the  statute  requiring  a  stop  at 
a  grade  crossing  in  Somerville,  and  thus  ran  over  a  Cam¬ 
bridge  fire  company’s  hose,  severing  it  and  preventing 
them  from  extinguishing  a  fire  that  had  started  in  the 
plaintiff’s  manufactory.  The  court  held  the  defendant 
responsible  for  the  consequent  total  loss. 

§  1684.  Act  of  God  or  Man  ? 

A  defense  that  had  at  least  the  merit  of  ingenuity, 
was  the  one  set  up  in  a  suit  against  the  corporation  of 
Canterbury,  Eng.,  for  injuries  from  being  thrown  from 
a  carriage  in  the  night-time  by  coming  in  contact  with 
a  pile  of  stones  left  in  the  highway.  It  was  briefly  this  : 
the  accident  would  not  have  happened  in  the  day-time, 
and  as  darkness  was  the  act  of  God,  so  was  the  accident. 
The  Lord  Chief  Justice  ruled  on  the  point  with  warmth, 
if  not  with  any  reverence  for  it. 

In  a  California  case  in  1882, 4  it  was  held  that  one 
who  replevied  cattle  whereof  he  was  not  the  owner,  was 
liable  for  their  loss,  even  though  by  the  act  of  God.  The 

1  Brown  v.  Cummings,  7  Allen,  507. 

2  Moore  v.  Aclam,  2  Chitty,  R.  198. 

3  Metallic  Compr.  Casting  Co.  v.  Fitchburg  R.  Co.,  109  Mass.  277. 

4  De  Thomas  v.  Witherby,  61  Cal.  92  ;  citing  Suydam  v.  Jenkins 
(1850),  3  Sandf.  614. 
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value  of  the  use  of  the  detained  animal  is  a  proper  item 
of  damages.1  So  also,  a  proper  item  is  the  advance  in 
the  price  of  stock  sold  by  a  broker  without  authority.2 

Other  cases  of  vis  major  will  be  considered  along  with 
riparian  rights,  freshets,  etc.3 

(9)  §  1685.  Trespass  q.  c.  f.— License. 

In  a  Vermont  case  in  1834, 4  as  to  an  old  school-house 
in  Chelsea,  it  was  held  that  a  license  to  erect  a  building 
on  the  land  of  another  cannot  be  revoked  so  as  to  make 
the  owner  of  the  building  a  trespasser  for  entering  and 
removing  it  after  the  license  is  countermanded.  Nor 
could  an  assent  to  such  removal,  uttered  at  a  sheriff’s 
sale  thereof,  be  so  revoked  after  the  sale.  It  seems  the 
removal  should  be  within  a  reasonable  time  after  the 
revocation.5 

§  1686.  Subterranean  Waters. 

Cases  concerning  trespass  against  realty  often  turn 
upon  construction  of  covenants,  already  considered,6 
determination  of  boundaries,  etc.7  A  prolific  source  of 
controversy  between  adjacent  land-owners  is  that  of 
subterranean  waters,  percolation,  etc.  In  an  English 
case  in  1678, 8  it  was  declared-  that  in  Cornwall  it  is 
their  use,  that  if  a  man  begins  to  mine  in  his  own  land, 
he  may  proceed  in  the  vein  through  another  man’s 
ground. 

In  a  New  York  case  in  1871, 9  it  was  held  that  no 
action  lay  for  injuries  from  one’s  cutting  off  subter¬ 
ranean  waters  percolating  the  soil  or  running  through 
unknown  channels.  So  held  in  the  Morris  copper  mine 
case  in  Pennsylvania  in  1855  ; 10  Chief  Justice  Ellis  Lewis, 

1  Allen  V.  Fox  (1873),  51  N.  Y.  562. 

2  Baker  v.  Drake  (1873),  53  N.  Y.  211  ;  66  N.  Y.  518. 

3  See  Nichols  v.  Marsland,  post,  §  1689. 

4  Barnes  v.  Barnes,  6  Vt.  388. 

5  E.  g.,  one  year.  Prince  v.  Case  (1835),  10  Conn.  375,  citing  the 
haycock  case,  Web  v.  Paternoster  (1620),  Palmer,  71. 

6  See  ante,  §  1110  et  seq.  7  See  ante,  §  1125  et  seq. 

8  Anon.,  2  Ventris,  342.  9  Delhi  Trs.  v.  Youmans,  45 N.  Y.  362. 

19  Wheatley  v.  Baugh,  25  Pa.  528. 
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however,  distinguishing  the  case  of  well-defined  under¬ 
ground  streams;  as  in  the  case  of  Cove-Creek  “sink,” 
in  1857.1 

If  good  husbandry  require  it,  one  may  drain  snow 
water  into  its  original  natural  outlet,  though  increasing 
the  flow  to  the  damage  of  a  servient  tract.2 

In  an  English  case  in  1843, 3  it  was  held  that  a  land- 
owner  has  no  cause  of  action  against  an  adjacent  owner, 
for  causing  by  ordinary  mining  operations  the  drying 
up  of  his  well.  This  was  approved  in  a  case  in  1859, 
wherein  Lord  Brougham  asked  as  to  mill-owners’  rights 
against  the  artesian  well  at  Grenelle,  which  affects 
streams  fifty  miles  around.4  In  Maine  and  other  States 
it  has  also  been  held  that  one  may  dig  a  well  (if  not  in 
malice)  although  it  dry  up  his  neighbor’s.5 

§  1687.  Percolation. 

In  an  Indiana  case  in  1893, 6  it  was  held  that,  in 
absence  of  negligence  or  malice,  proprietors  of  a  sanita¬ 
rium  may  use  for  bathing  purposes  the  water  of  an 
artesian  well  on  their  own  premises,  although  this 
befouls  a  stream  to  the  detriment  of  riparian  owners 
below.  In  an  English  case  in  1S85,7  one  was  enjoined 
against  turning  sewage  into  his  own  well,  thus  polluting 
by  percolation  the  well  of  an  adjoining  land-owner. 

The  purchaser  of  tide-land  may  fill  it  up  without 
being  liable  for  the  consequent  destruction  of  another’s 
oyster  plant.8 

(IO)  §  1688.  Riparian  Trespass. 

Certain  deed-reserved  riparian  rights  have  already 

1  Whetstone  v.  Bowser,  29  Pa.  59. 

2  Peck  v.  Herrington  (1884),  109  Ill.  611. 

8  Acton  v.  Blundell,  12  Mees.  &  W.  324. 

4  Chasemore  v.  Richards,  7  H.  L.  Cas.  349. 

5  Chesley  v.  King  (1882),  74  Me.  164.  Further  as  to  underground 
waters,  artificial  or  enforced  percolations,  see  collation,  27  Am.  &  Eng. 
Encyc.  of  Law  (1895),  423  et  seq. 

6  Barnard  v,  Sherley,  135  Ind.  547. 

7  Ballard  v.  Tomlinson,  L.  R. ,  29  Cli.  Div.  115. 

8  Post  v.  Kreischer  (1884),  32  Hun,  49. 
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been  considered.1  As  between  riparian  owners,  the  more 
valuable  use  of  the  stream  must  yield  to  the  less.  Thus 
the  upper  owner  was  allowed  to  use  the  water  for  his 
farm  stock,  rendering  it  too  impure  for  the  lower  one’s 
domestic  purposes.2  One  to  whom  a  pure  mountain 
stream  was  the  inducement  to  purchase  a  tract  of  land, 
erect  a  residence  and  construct  a  pond,  finally  failed 
to  recover  of  another  who  opened  a  colliery  two  miles 
above,  spoiling  the  water  and  killing  the  fish.'3  In  a 
Massachusetts  case  in  1835, 4  it  appeared  that  Boyle  re¬ 
moved  some  sand  from  Dickinson’s  land  on  Westfield 
River,  undermining  trees  ;  and  that  there  came  a  freshet 
causing  the  loosened  roots  to  carry  away  a  dam,  destroy¬ 
ing  three  acres  of  land,  Dickinson’s  cider-mill  and  twenty 
barrels  of  cider.  The  court  held  that  these  consequent 
damages  were  recoverable  in  trespass  qu.  cl.  fregit. 

$  1689.  Vis  Major— Freshet— Neuse  Bridge  Case. 

In  an  English  case  in  1876, 5  it  was  held  that  a  land- 
owner  who  with  care  had  constructed  dams  upon  a  stream 
for  artificial  pools,  was  not  liable  for  damage  to  the 
owner  below  from  their  breaking  away  upon  an  ex¬ 
traordinary  rainfall ;  it  was  a  case  of  vis  major,  ‘  act 
of  God.”  Judge  George  Mellish  distinguished  a  case  in 
1868, 6  where  one  constructing  a  reservoir  neglected  to 
block  up  certain  disused  mining  shafts. 

A  novel  way  of  abating  a  nuisance  was  suggested  in 
a  North  Carolina  case  in  1871.7  The  charter  of  the 
Atlantic  &  N.  Carolina  R.  Company  required  it  not  to 
bridge  the  Neuse  River  without  a  draw.  A  steamboat 
company  notified  it  to  put  in  a  draw  ,  and,  this  being 
unheeded,  tore  down  enough  to  permit  a  passage.  The 
Supreme  Court  said  the  obstruction  and  not  the  destruc¬ 
tion  was  wanton. 

1  See  ante,  §  1123.  2  Hazeltine  v.  Case  (1879),  46  Wis.  391. 

s  Sanderson  v.  Pa.  Coal  Co.,  11886),  126  Pa.  113  ;  over.  86  Pa.  401  ; 
94  Pa  202.  4  Dickinson  v.  Boyle,  17  Pick.  78. 

5  Nichols  v,  Marsland,  L.  R.,  2  Exch.  Div.  1. 

e  Rylands  v.  Fletcher,  L.  R.,  3  E  &  I.,  H.  L.,  A.  C.  330. 

7  State  v.  Parrott,  71  N.  Car.  311. 
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§  1690.  Prescription— Surface  Water. 

In  a  New  Hampshire  case  in  1810, 1  wherein  Chief  Jus¬ 
tice  H.  A.  Bellows  elaborately  reviewed  the  English  and 
American  decisions,  it  was  held  that  one  acquires  no 
right  by  prescription  to  have  water  run  off  over  an  ad¬ 
joining  owner’s  land  ;  one  may  reasonably  obstruct  the 
flow  of  water  not  gathered  into  a  stream  ;  e.  g.,  accus¬ 
tomed  to  accumulate  in  a  highway  ditch. 

The  right  of  a  riparian  proprietor  to  drain  surface 
water  into  a  stream  is  not  absolute.  So  held  in  a  New 
York  case  in  1880, 2  where  the  city  in  grading  streets 
substituted  a  box  drain  in  a  ravine.3 

(j  |)  §  1691.  Nuisances — Bringing  Bawdy  Neighbors. 

As  to  a  neighbor’s  nuisance,  equity  will  restrain  as  a 
public  nuisance  the  keeping  of  a  bawdy-house  to  the  de¬ 
triment  of  neighboring  property  owners.4  In  a  Missouri 
case  in  1877, 5  it  was  held  that  one  who  knowingly  permits 
a  brothel  to  be  established  in  his  house  is  liable  to  an  ad¬ 
joining  owner  for  the  consequent  special  damage, — e.  g., 
causing  tenants  to  leave, — over  and  above  the  wrong  to 
the  general  public.  And  furthermore,  if  this  led  to 
establishing  other  brothels  in  the  vicinity,  and  the  con¬ 
sequent  damages  could  not  be  intelligibly  apportioned, 
he  .would  be  liable  for  the  whole.  In  a  Massachusetts 
case  in  1825, 6  it  was  held  that  letting  a  house,  knowing 
the  lessee  intends  it  for  prostitution,  is  indictable.  In 
a  New  Jersey  case  in  1874, 7  it  was  held  that  a  tenant’s 
devoting  her  rooms  to  bawdy  uses  would  not  justify  her 
landlord’s  trespass  in  removing  her  furniture,  Similarly 
held  in  a  Massachusetts  case  in  1858,  of  mobbing  a 
liquor  nuisance.8 

v 

1  Swett  v.  Cutts,  50  N.  H.  439.  2  Noonan  v.  Albany,  79  N.  Y.  470. 

3  As  to  surface  water,  see  collation,  24  Am.  &  Eng.  Encyc.  of  Law 
(1894),  896  et  seq. 

4  Hamilton  v.  Whitridge,  11  Maryland,  128. 

6  Givens  v.  Van  Studdiford,  4  Mo.  App.  498. 

6  Com’th  v.  Harrington,  3  Pick.  26. 

7  Miller  v.  Forman,  37  N.  J.  L.  55. 

8  Brown  v.  Perkins,  12  Gray  89. 
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One  seeking  to  compel  an  adjoining  neighbor  to  sell 
his  homestead  at  an  adequate  price,  may  fulfill  his  threat 
to  erect  on  his  own  land  small  tenement  houses  and  fill 
them  with  “  worthless  niggers.”  ( Obiter — well-behaved 
colored  preacher  is  not  “  sicli  ’ere.”  ) 1 

§  1692.  Breeding  Animals  —  Bees  —  Belled  Rats  —  Unsightly 
Fence. 

A  needless  shocking  of  decency — e.  g. ,  stallions  standing 
for,  etc.,  in  view  of  a  dwelling — will  be  enjoined  against.2 

In  a  Delaware  case  in  1887, 3  one  was  enjoined  against 
keeping  bees  that  annoyed  his  next  neighbor. 

A  house  on  the  Avenue  de  Neuilly,  Paris,  becoming 
infested  with  rats,  the  owner  caught  one,  slipped  a  wire 
noose  around  its  neck  with  a  small  silver  bell  attached, 
and  set  it  free.  The  rats  all  fled,  and  a  nervous  neigh¬ 
bor,  hearing  the  ubiquitous  bell  all  around  and  up  and 
down  his  own  premises,  thought  his  house  was  haunted, 
On  learning  the  cause  from  a  gossiping  servant,  he 
brought  a  suit  against  his  neighbor,  the  result  of  which 
the  writer  has  not  yet  ascertained. 

Erection  of  an  unsightly  fence  to  annoy  a  neighbor 
will  be  enjoined.4 

§  1693.  Smelting  Works — Lime-kilns,  etc. 

In  a  leading  English  case  for  nuisance  in  1865, 5  where 
the  vapors  from  the  defendant’s  copper-smelting  works 
had  damaged  the  trees  on  the  plaintiff’s  estate,  it  was 
held  that  in  absence  of  prescriptive  right  to  carry  on  a 
trade,  the  fact  that  the  locality  is  one  generally  employed 
for  the  purpose  of  such  trades  will  not  exempt  from  lia¬ 
bility  for  consequent  damages  to  neighboring  property. 
Compare  the  steam-flouring  mill  case,6  the  blacksmitli- 

1  Falloon  v.  Schilling,  29  Kan.  292. 

2  Farrell  v.  Cook  (1854),  16  Nebr.  483. 

3  Olmstead  v.  Rich,  36  Alb.  L.  J .  364. 

4  Kirkwood  v.  Finegan  (1893),  95  Mich.  543. 

3  St.  Helen’s  Smelting  Co.  v.  Tipping,  11  IT.  L.  Cas.  642. 

6  Gilbert  v.  Showerman  (1871),  23  Mich.  448. 
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shop  case  the  lime-kiln  case  ;  2  and  the  brick- making 

case.3 

§  1694.  Church-bells. 

In  a  Pennsylvania  case  in  1871, 4  the  ringing  of  church 
chimes  was  enjoined  as  a  nuisance  ;  physicians  testifying 
that  the  bells  were  hung  so  low  as  to  injure  the  health  of 
nervous  women  and  children.  The  playing  of  a  huge 
church  organ  in  a  certain  London  neighborhood  was  once 
enjoined.5  In  a  Massachusetts  case  in  1882, 6  the  ringing 
of  a  factory  bell  of  2,000  pounds’  weight,  within  500  feet 
of  residences,  at  half- past  six  in  the  morning,  was  held 
to  be  a  nuisance  and  enjoinable.  In  a  St.  Louis  case  in 
1883, 7  the  ringing  of  church  chimes  in  the  night  was 
enjoined  against.8 

§  1695.  Creaking  Sign— Spinster’s  “Nerve”  against  Widow’s 
Nerves. 

Is  a  nervous  widow  a  proper  arbiter  as  to  what  noises 
are  or  are  not  nuisances  ?  It  seems  not,  according  to  an 
English  case  in  1879, 9  involving  an  easement  question. 
The  house  in  which  the  widow  Steggles  lived  so  pro¬ 
jected  as  to  hide  from  High  Street  a  sign,  if  hung  on 
the  spinster  Moody’s  inn  adjoining  ;  hence  for  forty 
years  the  sign  had  swung  from  the  former.  It  creaked. 
The  widow  had  nerves.  She  transferred  it  to  “its 
home.”  The  spinster  had  “nerve.”  She  transferred  it 
hack.  Vaughn,  the  owner  of  the  widow’s  house,  pro¬ 
tested.  Miss  Moody  offered  him  the  use  of  a  ladder,  but 
he  did  decline  to  grease  her  sign.  Judge  Fry  granted 
the  spinster  an  injunction  against  its  removal. 

1  Doellner  v.  Tynan  (1864),  38  How.  Pr.  176. 

2  Hutchins  v.  Smith  (1872),  63  Barb.  251. 

3  Campbell  v.  Seaman  (1876).  63  N.  Y.  568. 

4  Harrison  v.  St.  Mark’s  Church,  12  Phila.  259  ;  16  Alb.  L.  J.  21. 

s  Anon.,  15  Alb.  L.  J.  245.  6  Davis  v.  Sawyer,  133  Mass.  289. 

'  Leete  v.  Pilgrim  Cong.  Soc.,  14  Mo.  App.  590  ;  28  Alb  L.  J.  43. 

8  See  Baltimore  &  Pot.  R.  Co.  v.  Fifth  Bap.  Church  (1883),  108  U.  S. 
317  ;  also  (jarring  and  whistle)  Butterfield  v.  Klaber,  52  How.  Pr.  255. 

9  Moody  v.  Steggles,  L.  R.,  12  Ch.  Div.  261  (more  fully  in  20  Alb. 
L.  J.  272). 
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§19.  Nuisance  Public  no  Defense. 

The  fact  that  the  nuisance  is  a  public  one  will  not 
prevent  an  individual’s  recovery  for  special  damage. 
So  held,  in  a  leading  English  case  in  1815,  as  to  the 
mooring  of  barges  obstructing  navigation  of  a  creek.1  A 
powder  magazine  may  he  a  private  nuisance.2  Can  the 
lessee  of  a  theater  in  a  certain  locality  be  enjoined  from 
attracting  such  a  crowd  to  buy  tickets  as  prevents  travel 
on  the  highway  ?  Such  an  injunction  was  refused  a 
neighbor  of  the  Globe  theater,  London,  but  the  defend¬ 
ant  was  required  to  pay  the  costs.3 

In  Illinois,  a  railway  company  has  failed  to  get 
enjoined  hotel-runners  and  expressmen  from  congregat¬ 
ing  in  the  street  in  front  of  the  station,  though  a  public 
nuisance.4 

In  a  New  York  case  in  1893, 5  a  city  was  held  liable  for 
damage  to  a  window  from  rockets  exploded,  by  license 
from  the  common  council,  at  the  junction  of  two  narrow 
streets.6 

§  1697.  Is  a  License  any  Defense  for  a  Liquor  Nuisance  ? 

In  an  Indiana  case  in  1893, 7  it  appeared  that  the  two 
female  plaintiffs  owned  and  for  five  years  had  resided  in 
a  house  on  College  Avenue  in  Indianapolis,  in  a  quiet 
ward  containing  nine  churches,  an  orphan  asylum  and 
first-class  residences,  and  no  manufactories  nor  business 
houses  except  a  few  drug  stores  and  groceries.  In  1890, 
the  defendant  established  on  the  adjoining  lot  a  liquor 
saloon,  putting  on  the  front  sign,  “  Aurora  Beer  Hall,” 
and  on  the  front  windows,  “  Stehlin’s  Sample  Room,” 
and  on  the  side  of  the  building,  in  letters  a  foot  long, 

1  Rose  v.  Miles,  4  Maule  &  S.  101.  See  Dr.  Bigelow’s  notes  thereon, 
L.  Cas.  Torts,  454-477. 

2  Heeg  v.  Licht  (1880),  80  N.  Y.  579. 

8  Barber  v.  Penley  (1893),  2  Ch.  Div.  447. 

4  Pittsburgh,  Ft.  W.  &  C.  Ry.  Co.  v.  Cheevers  (1894),  37  N.  E.  R.  49  ; 
49  Ill.  430. 

5  Speir  v.  Brooklyn,  139  N.  Y.  6. 

6  As  to  nuisance,  see  collation,  16  Am.  &  Eng.  Encyc.  of  Law  (1891), 
922  et  seq. 

7  Haggart  v.  Stehlin,  137  Ind.  43  ;  dissenting  opinion,  57. 
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“SALOON.”  The  defendant  pleaded  that  he  had  a 
license  from  the  Marion  County  Board  of  Commissioners 
to  sell  intoxicating  liquors  to  be  drunk  on  the  premises. 
But  a  majority  of  the  Supreme  Court  declared  the  plaint¬ 
iffs  entitled  to  damages  for  the  consequent  depreciation 
of  their  property  :  Judge  M’Cabe  saying  the  liquor  busi¬ 
ness  is  immoral  and  licensed  for  safeguard  ;  that  not¬ 
withstanding  the  license,  a  saloon  may  be  a  nuisance 
per  se  ;  citing  the  case  of  a  Washington  church  edifice 
and  a  licensed  railroad  engine-house  ;1 2 * 4  the  New  Jersey 
case  of  the  Salem  Creek  dam  license;2  and  the  New 
York  case  of  the  Forty-sixth  Street  licensed  railroad  en¬ 
gine-house.3  Chief  Justice  F.  E.  Howard  gave  a  long 
dissenting  opinion  wherein  Judge  Hackney  concurred. 

(12)  §  1698.  False  Arrest— In  England. 

In  a  leading  English  case  on  false  imprisonment,4  it 
was  held  that  a  constable  is  not  justified  in  arresting  a 
supposed  offender  for  felony,  without  warrant,  unless 
there  exists  a  reasonable  charge  and  suspicion.  And 
there  was  none  where  Johnson  in  June,  1857,  stopped 
Hogg’s  butcher-cart,  and  said  to  Ward,  a  constable  : 
“  These  are  my  traces  which  were  stolen  at  the  Peace 
Rejoicing  in  1856,”  and  Hogg  said  he  had  seen  a  stranger 
pick  them  up  in  the  road  and  bought  them  for  a  shilling.5 6 

In  an  English  leading  case  in  1835, 6  it  appeared  that 
Timothy  passing  the  shop  of  a  London  linen-draper, 
Simpson,  and  seeing  in  the  window  an  article  ticketed 
at  a  low  price,  sent  his  companion  in  to  buy  it.  A 
higher  price  being  demanded,  he  said  it  was  £  £  an  imposi¬ 
tion.”  Being  asked  to  go  away,  he  refused  unless  he 
have  the  article  at  the  ticket  price.  On  being  pushed  he 
threatened  to  strike  anybody  who  laid  hands  on  him.  A 

1  Baltimore  &  Pot.  R.  Co.  v.  Fifth  Baptist  Church,  ante,  §  1694. 

2  Sinnickson  v.  Johnson  (1839),  2  Har.  129. 

8  Cogswell  v.  N.  Y.,  N.  Haven  &  H.  R.  Co.  (1886),  103  N.  Y.  10. 

4  Hogg  v.  Ward  (1858).  3  Hurl.  &  N.  417.  See  notes  thereon  in  Dr. 
Bigelow’s  Leading  Cases  on  Torts,  pp.  252,  285. 

5  Compare  Allen  v.  Wright  (1838),  8  Car.  &  P.  522. 

6  Timothy  v.  Simpson,  1  Cromp.  M.  &  R.  757. 
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floor-walker  struck  him  in  the  face.  Ho  returned  the 
blow,  was  outnumbered  and  thrown  to  the  floor.  Simp¬ 
son  then  arrived  from  his  counting-room,  and  seeing 
Timothy  stand  defiant,  sent  for  a  police-officer,  who 
took  Timothy  to  the  station,  and  finally  induced  Simp¬ 
son  to  drop  the  charge  and  let  him  go.  Held,  that  the 
arrest  was  lawful,  to  prevent  a  renewal  of  the  affray. 

§  1699.  In  Chicago — “Will  you  Walk  into  my  Parlor?” 
(said  Officer  to  Bright). 

Over-sharp  practitioners  have  sometimes  been  tempted 
to  abuse  of  process  by  enticing  within  the  jurisdiction. 
In  an  Illinois  case  in  1869, 1  it  appeared  that  Bright,  a 
dealer  in  agricultural  implements  at  Elkhorn,  Wis., 
owed  Wanzer  of  Chicago  $500,  and  kept  himself  and  his 
purse  aloof  from  the  windy  city.  Bright  had  invented 
and  patented  an  improvement  in  railway-car  doors.  He 
received  a  letter  signed  “  J.  M.  Manning”:  “I  have 
heard  of  your  patent  car  door,  and  I  would  like  to  see 
you,  (0  teruth  ! )  and  model  of  your  invention.  ...  I 
will  be  at  the  Washington  House,  Chicago,  May  10th, 
1867,  when,”  etc.,  etc.  This  letter  was  in  fact  a  model 
of  ££  invention  ”  of  Kreamer,  Wanzer’s  attorney.  Bright, 
to  meet  the  man  from  St.  Louis,  ££  engaged  in  the  con¬ 
struction  of  railroad  stock  for  Southern  railroads,” 
visited  the  Washington  House.  What  he  met  there  was 
rather  tmmanning,  namely,  Kreamer  and  a  deputy  sheriff 
with  a  capias  ad  respondendum.  He  was  unable  to 
procure  bail,  and  remained  in  jail  four  days.  He  offered 
as  security  a  mortgage  on  his  homestead,  and  a  transfer 
of  his  patent  right,  but  it  was  declined.  On  motion  he 
was  released.  The  attacking  party  was  now  recruited 
by  a  notorious  ££  case-hardened  ”  lawyer  named  Jenks, 
and  a  capias  was  issued  in  favor  of  Barney  &  Co.,  of 
Ohio,  but  after  another  day  in  jail,  Bright  was  again 
released.  He  then  brought  suit  for  false  arrest  and  im¬ 
prisonment.  The  jury  gave  him  a  verdict  of  $1,000,  and 
judgment  thereon  was  affirmed  by  the  Supreme  Court. 


1  Wanzer  v.  Bright,  52  Ill.  35. 
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Judge  P.  H.  Walker  quoted  with  approval  the  words  of 
Judges  Wightman  and  Crompton  in  a  similar  English 
case  in  1858, 1  and  a  like  decision  in  1838. 2 

§  1700.  What  is  “Abuse  of  Process”?— A  Case  to  be  Well 
Shook  Before  Took. 

In  an  Illinois  case  in  1874, 3  it  appeared  that  both 
parties  resided  in  Posey  County,  Indiana,  but  that  Shook 
owed  Mitchell  a  small  note  and  occasionally  shook  off  the 
dust  of  Indiana,  and  took  a  temporary  jaunt  into  Illinois 
as  a  Sunday-school  missionary.  Mitchell  visited  Illinois 
and  attached  Shook’s  harness  and  sulky.  The  Circuit 
Court  called  it  an  abuse  of  process,  hut  the  Supreme 
Court  held  otherwise  ;  Judge  John  Scholfield  saying  sub¬ 
stantially  (but  more  elegantly)  let  Shook  keep  his  sulky 
out  of  Illinois  if  he  don’t  want  it  shaken  out  from  under 
him.” 

§  1701.  Non-residents’  Exemption. 

It  has  been  held  that  a  non-resident,  while  in  neces¬ 
sary  attendance  upon  a  trial,  is  exempt  from  service  of 
process.4  So  also  as  to  attendance  of  an  indicted  non¬ 
resident  on  bail  ;  he  is  exempt  from  service  of  civil  pro¬ 
cess  until  he  has  had  a  reasonable  time  to  go  home.5  So 
also  a  non-resident  in  attendance  as  a  witness.6  Other¬ 
wise,  attending  the  taking  of  a  deposition. 7 

In  a  Vermont  case  in  1881, 8  it  appeared  that  Healey, 
a  resident  of  New  York  and  a  material  witness  against 
defendant  Howe,  had  come  into  court  solely  to  testify, 
but  within  twenty  minutes  after  leaving  the  court-room, 
was  served  with  a  summons  in  a  suit  by  Howe.  The 
Vermont  statute  declares  that  such  witness  shall  not  be 
liable  to  detention.  Held,  contempt  of  court,  and  ad- 

1  Stein  v.  Valkenhuysen,  El.  B.  &  E.  65. 

2  Grainger  v.  Hill,  4  Bing.  N.  Cas.  212. 

8  Mitchell  v.  Shook,  72  Ill.  492. 

4  Wilson  Sewing  Mach.  Co.  v.  Wilson,  51  Conn.  595. 

5  Palmer  v.  Rowan,  21  Nebr.  452. 

6  Sherman  v.  Gundlach,  37  Minn.  118. 

7  Greer  v.  Young  (1887),  120  Ill.  184.  8  Re  Healey,  53  Vt.  694. 
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judged  that  Howe  must  discontinue  the  suit  or  be  com¬ 
mitted.1 

§  1702.  Reid — Bowles — De  Tocqueville  on  New  England 
Safeguard. 

Other  nice  distinctions  between  justifiable  and  un¬ 
justifiable  trickery  have  been  made  according  to  the 
peculiar  circumstances  of  each  case.2  Hereon,  early  in 
1875,  there  was  an  instructive  report  by  a  select  com¬ 
mittee  of  the  Federal  House  of  Representatives,  upon 
arrest  (at  suit  of  A.  R.  Sheppard)  of  Whitelaw  Reid, 
editor  of  the  New  York  Tribune,  while  in  Washington 
attending  as  witness  in  the  Pacific  Mail  investigation. 
A  similarly  notorious  case  was  the  arrest  of  Samuel 
Bowles,  editor  of  the  Springfield  Republican,  by  James 
Fisk,  Jr.,  in  New  York  City. 

De  Tocqueville,  discussing  the  New  England  township 
system,3  remarks  concerning  town  officers:  “If  the 
same  individual  is  guilty  of  those  intangible  offenses 
which  human  justice  can  neither  define  nor  appreciate, 
he  annually  appears  before  a  tribunal  from  which  there 
is  no  appeal,  which  can  at  once  reduce  him  to  insig¬ 
nificance  and  deprive  him  of  his  charge.”  A  wronged 
tax-payer  it  seems,  in  any  State,  has  more  tangible 
remedies.4 

§  1703.  Abuse  of  Attachment— Execution. 

The  forms  of  the  Saturday  Evening  Gazette  were  once 
attached  by  a  Boston  lawyer,  leaving  its  issue  printed 
on  only  one  side.  So  also  was  the  water-wheel  of  a 
Lowell  mill  corporation,  by  Gen.  Butler,  on  a  girl’s 
claim.5 

4See  Charles  Cliauncey’s  collation,  20  Am.  L.  Reg.  N.  S.  81,  425. 

2  See  Union  Sugar  Refinery  v.  Mathieson,  2  Cliff.  (U.  S.)  304  ;  Blair 
•v.  Turtle,  1  McCrary  (U.  S.),  372  ;  Hevener  v.  Heist,  9  Phila.  274 ; 
Lagrave’s  Case,  14  Abb.  Pr.  N.  S.  333,  note  ;  Byler  v.  Jones,  79  Mo. 
261  ;  Compton  v.  Wilder,  40  Ohio  St.  130  ;  Duringer  v.  Moschino,  93 
Ind.  495  ;  Wyckoff  v.  Packard,  20  Abb.  N.  Cas.  420.  See  also  ante , 
§  254,  the  “  Egg-Shell  ”  service. 

3  1  Dem.  in  Am.  Bowen’s  Tr.  96. 

4  See  C.  Z.  Lincoln’s  collation,  33  Alb.  L.  J.  23. 

3  See  32  Alb.  L.  J.  COO. 
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Instances  of  incredible  abuse  of  writ  of  fieri  facias 
are  not  rare.  In  Alabama  in  1852,  realty  worth  $1,000 
was  sold  under  execution  to  the  plaintiff's  attorney  for 
six  dollars, — not  enough  to  cover  expenses.  The  Supreme 
ComT  held  that  the  sale  should  have  been  set  aside  on 
motion  to  quash  the  writ.1 

In  an  Illinois  case  in  1845, 2  it  appeared  that  Bybee 
recovered  a  judgment  in  Knox  County  for  $31.  The 
clerk  issued  an  execution,  directed  to  the  sheriff  of  Fulton 
County,  which  was  returned  nulla  bona.  He  then  issued 
an  alias  directed  to  the  sheriff  of  Knox  County,  but 
it  was  delivered  to  the  sheriff  of  Fulton  County,  who 
levied  it  on  land  and  sold  to  Bybee  for  $69,  in  May,  1841. 
In  June,  1843,  Bybee,  on  an  ex  parte  motion,  got  the 
alias  amended  by  substituting  “Fulton”  for  “Knox.” 
Held,  error  ; .  the  defect  was  then  incurable.3 4 

(13)  §  1704.  False  Imprisonment— Stratton’s  Plea  Falls 

under  Judicial  Lacing. 

In  a  false  imprisonment  case  in  Henry  County,  Ill., 
1881, 4  it  appeared  that  while  McNay  was  at  work  in  his 
corn-crib,  Stratton  rode  along  with  a  revolver,  and 
demanded  to  know  if  McNay  had  made  an  alleged 
remark  about  the  Stratton  family.  McNay  declined  to 
answer.  Stratton  threatened  to  keep  him  there  until  he 
answer,  or  be  “  as  cold  as  the  grave,”  and  as  he  tried  to 
escape,  fired  and  slightly  bruised  his  arm.  Mrs.  McNay 
tossed  to  her  husband  a  revolver,  and  he  fired,  wounding 
Stratton  in  the  wrist.  Stratton  fired  back,  disabling  his 
arm.  McNay  sued  him  in  trespass  for  false  imprison¬ 
ment,  and  he  pleaded  self-defense.  The  judge’s  instruc- 

1  Lankford  v.  Jackson,  21  Ala.  650.  See  many  other  and  similar 
cases  in  the  writer’s  treatise  on  Sheriff’s  Sales,  in  Am.  &  Eng.  Encyc. 
of  Law,  Yol.  22,  p.  570. 

2  Bybee  v.  Ashby,  2  Gilman,  151. 

jJudge  Young  disapproving  the  dictum  of  Judge  Bronson  in  a 
N.  Y.  case  in  1836  (Walden  v.  Davidson,  15  Wend.  575),  namely,  that  the 
mistake  of  directing  to  Cattaraugus  the  execution  sent  to  the  sheriff  of 
Allegany  County  did  not  render  it  void. 

4  McNay  v.  Stratton,  9  Ill.  App.  215  ;  109  Ill.  30. 
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tion  sustained  the  plea.  He  appealed,  and  Judge  Lacey 
reversed  the  judgment  and  showed  the  absurdity  of  the 
plea.  A  law  journalist  of  the  time  said  the  defense  re¬ 
minded  of  John  Phoenix’s  account  of  his  contest  with  the 
California  editor-in-chief,  during  whose  absence  he  had 
changed  the  politics  of  the  paper.  John  overcame  him 
by  placing  himself  on  the  floor  underneath  him,  engag¬ 
ing  the  editor’s  hands  in  his  hair,  and  inserting  his  own 
nose  firmly  between  the  editor’s  teeth. 

§  1705.  More  Municipal  than  Munificent. 

Liability  of  municipal  corporations  for  negligence  has 
already  been  considered.1  In  a  North  Carolina  case  in 
1877, 2  it  appeared  that  the  city  of  Raleigh  ordained  that 
all  persons  found  lying  on  the  street  should  be  taken 
and  lodged  in  the  guard-house.  Lewis,  a  hard-working 
man  of  family,  occasionally  drank  too  much.  A  police 
officer  found  him  lying  on  the  street,  and  confined  him 
in  the  guard-house,  a  room  8x14  feet,  without  any 
window  or  air  passage,  causing  him  to  sicken  and  die. 
A  verdict  against  the  city  for  $2,000  was  sustained. 

<  I  4)  §  1706.  Malicious  Prosecution  — Moulton -Beecher 
Nol-Pros.— What’s  “  Malice  ”  ?— Corporation  Liable. 

As  to  the  right  of  action  for  malicious  prosecution  of 
a  civil  suit,  the  decisions  are  not  wholly  uniform.3 

In  a  New  York  case  in  18 76, 4  it  was  held  that  an  action 
for  malicious  prosecution  would  lie  on  the  entering  of  a 
nolle  prosequi .5  In  a  leading  English  case  in  1838, 6  it 
was  held  that  in  one’s  action  for  another’s  illegally  pro¬ 
ceeding  to  compel  him  to  give  up  his  property,  it  need 
not  he  proved  that  the  suit  in  which  the  process  was 
improperly  employed  had  been  determined,  or  to  aver 
that  the  process  was  sued  out  without  reasonable  or 
proper  cause. 

1  Ante,  §  1526  et  seq.  2  Lewis  v.  Raleigh,  77  N.  Car.  229. 

3  See  G.  C.  H.  Corliss’s  collation,  32  Alb.  L.  J.  124. 

4  Moulton  v.  Beecher,  1  Abb.  N.  Cas.  193 ;  8  Hun,  100. 

5  But  compare  Driggs  v.  Burton  (1871),  44  Yt.  124  ;  Brown  v.  Randall 
(1869).  36  Conn.  56  ;  Cardival  v.  Smith  (1872),  109  Mass.  158. 

Grainger  v.  Hill,  4  Bing.  N.  Cas.  212. 
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In  a  Maine  Federal  court  case  in  1836, 1  Judge  Story 
said  :  “  An  act  is  malicious  which  is  wrongfully  and  will¬ 
fully  done,  with  a  consciousness  that  it  is  not  according 
to  law  or  duty.”  And  he  cited  a  case  of  a  master’s  letter 
concerning  a  discharged  servant,2  and  a  case  under  the 
Federal  act  of  1835  against  malicious  abuse  of  a  seaman.3 

A  corporation  is  liable  for  a  malicious  prosecution 
conducted  by  its  authorized  agent.4 

((5)  §1707.  Who  Liable  for  Tort— Magistrates. 

Interesting  cases  have  sometimes  arisen  as  to  the 
liability  of  magistrates  for  wrong  official  doings.  It  is  a 
familiar  rule  that  for  one’s  judicial  act  in  a  matter 
within  his  jurisdiction  no  action  lies,  though  the  act  be 
in  excess  thereof.  This  was  enforced  in  two  notable 
American  cases  :  an  Alabama  case  in  1875, 5  wherein 
Judge  Bumsteed  was  sued  for  imprisoning  Parsons  on  a 
charge  of  conspiring  with  others  to  deprive  Assembly¬ 
man  Hunter  of  his  right  to  vote  for  U.  S.  senator  ;  and 
in  a  New  York  case  in  1878, 6  wherein  Judge  Benedict 
was  sued  by  Lange,  after  a  verdict  of  guilty  of  stealing 
mail-bags  that  resulted  from  rather  unfortunate  instruc¬ 
tions  ;  the  Federal  Supreme  Court  having  declared  the 
re-sentence  unlawful.7  For  this  opinion,  Judge  Folger 
was  vituperated  even  after  his  death.  His  friend, 
Editor  Irving  Browne,  who  dissented  from  the  opinion, 
animadverted  upon  the  attacks  as  illustrating  “the 
growing  and  reckless  license  of  the  press.  Nothing  is 
safe  or  sacred.  Knowledge  is  unnecessary  ;  reason  is 
supei’fluous  ;  truth  is  immaterial  ;  sensation  is  all  that 
is  required.” 

1  Wiggin  v.  Coffin,  3  Story,  1,  7. 

2  Pattison  v.  Jones.  8  Barn.  &  C.  578. 

3  U.  S.  v.  Taylor,  2  Sumner,  584. 

4  Vance  v.  Erie  Ry.  Co.  (1867),  32  N.  J.  L.  334 ;  Wheless  v.  Sec. 
Nat.  Bk.  (1872),  1  Baxter,  469  ;  Carter  v.  Howe  Mach.  Co.  (1878),  51  Md. 
290 ;  Williams  v.  Planters’  Ins.  Co.  (1880),  57  Miss.  759. 

6  Busteed  v.  Parsons,  54  Ala.  393. 

6  Lange  v.  Benedict,  73  N.  Y.  1 2. 

7  See  lie  Clew  (1883),  L.  R.,  8  Q.  B.  Div.  511. 
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§  1708.  Act  Judicial  or  Ministerial. 

But  a  different  rule  prevails  as  to  misfeasance  or  non¬ 
feasance  of  a  ministerial  officer.  In  a  New  York  case  in 
1832, 1  Chief  Justice  Savage  remarked  that  it  was  some¬ 
times  difficult  to  determine  whether  an  act  is  judicial  or 
ministerial.  In  issuing  an  original  process,  a  justice  of 
the  peace  acted  ministerially  ;  in  rendering  judgment, 
he  acted  judicially ;  and  again  ministerially  in  issuing 
execution.  And  accordingly  that  he  was  liable  for  a  cor¬ 
rupt  refusal  to  take  the  security  required  to  be  given  on 
the  prosecution  of  an  appeal. 

In  an  Iowa  case  in  1861,  on  a  justice’s  official  bond,1 2 
a  justice  was  held  liable  for  hearing  at  ten  o’clock  a.  m. 
and  determining  a  cause  set  for  one  o’clock  p.  m.  In  an 
Indiana  case  in  1871,  on  a  justice’s  official  bond,3  it 
appeared  that  Altland,  a  constable,  had  several  executions 
issued  by  Justice  Doepner,  the  return  day  of  which  had 
passed  ;  and  on  D.  ’s  ordering  him  to  return  them,  declined 
to  do  so  until  afternoon.  Thereupon  D.  ordered  his 
arrest  by  a  bystander.  He  began  making  out  the 
returns,  but  D.  committed  him  to  jail  for  three  hours 
for  contempt.  It  was  held  by  a  majority  of  the  Supreme 
Court  that  the  surety  was  not  liable. 

§  1709.  Infants — Married  Women — Lunatics— Personal  Rep¬ 
resentative. 

Infants  have  been  held  liable  for  torts  :  e.  g.,  a  boy 
twelve  years  old  disturbing  a  school  ; 4  a  boy  six  years 
old  destroying  shrubbery.5  But  where  malice  is  a  neces¬ 
sary  ingredient,  an  infant  may  or  may  not  be  liable 
according  to  his  age.  In  a  Connecticut  case  in  1855, 6  a 
boy  thirteen  years  old  was  held  liable  for  frightening  a 
horse  in  playing  ball. 


1  Tompkins  v.  Sands,  8  Wend.  462. 

2  Gowing  v.  Gowgill,  12  Iowa,  495. 

3  Dcepfner  v.  State,  Rel.  Altland,  36  Ind.  111. 

4  Scliool-Dist.  in  Milton  v.  Bragdon  (1851),  23  N.  H.  507. 

5  Hutching  v.  Engel  (1863),  17  Wis.  230. 

6  Neal  v.  Gillett,  23  Conn.  437. 
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The  liability  of  a  married  woman  for  a  tort  has 
already  been  considered.1 

The  estate  of  a  lunatic  is  liable  in  damages  for  any 
tort  he  may  commit ;  e.  g.,  his  wrongful  killing  of 
another  person.2 

In  New  Jersey,  an  action  for  negligence  or  deceit  will 
lie  against  the  personal  representative  of  the  wrong¬ 
doer.3 4  The  New  York  statutory  action  for  the  negligent 
killing  of  a  person  is  no  exception  to  the  common-law 
rule,  Actio  personalis  moritur  cum  persona } 


§1710.  Municipalities  —  Principal  —  Agent’s  Torts  —  Wit¬ 
nesses’  Perjury. 

In  an  Indiana  case  in  1882, 5  the  city  having  an  ordi¬ 
nance  prohibiting  any  sports  on  the  streets  tending  to 
produce  bodily  harm,  was  held  not  to  be  liable  to  a 
pedestrian  injured  by  the  sled  of  a  boy  coasting.6 

A  principal  has  been  held  liable  for  torts  of  the 
agent ;  e.  g.,  misrepresentations  in  the  sale  of  a  farm.7 

It  seems  that  an  action  will  not  lie  for  damages  in 
consequence  of  the  defendant’s  perjury  in  a  former  suit 
whereby  the  plaintiff  failed  to  recover. 8 9 

(16)  §  1711.  Who  may  Sue? — Co-tenants — Right  of  Way — 
Mesne  Profits. 

In  a  leading  English  case  in  1849, 0  it  was  held  that 
trespass  qu.  cl.  fregit  lies  by  one  of  several  tenants  in 


1  See  Mead  v.  Stratton,  etc.,  ante,  §  1338. 

2  McIntyre  v.  Sholty  (1887),  121  Ill.  660. 

8  Tichenor  v.  Hayes  (1879),  41  N.  J.  L.  193. 

4  Hegerich  v.  Keddie  (1885),  99  N.  Y.  258. 

6  Faulkner  v.  Aurora,  85  Ind.  130. 

6  Compare  the  Boston  Common  coasting  case,  Steele  v.  Boston, 
ante,  §  1527  ;  also  other  cases  there  as  to  municipal  liability. 

7  Rhoda  v.  Annis  (1883),  75  Me.  17.  Upon  the  liability  of  an  agent  to 
third  parties  for  a  misfeasance,  see  the  case  of  the  fall  of  the  grand 
stand  in  the  Yale-Princeton  foot-ball  game,  Van  Antwerp  v.  Linton 
(1895),  89  Hun,  417. 

8  Gusman  v.  Ilearsey  (1876),  28  La.  An.  709. 

9  Murray  v.  Hall,  7  Com.  B.  441. 
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common  against  his  co-tenant,  where  there  has  been  an 
actual  expulsion.1 

In  a  leading  Pennsylvania  case  in  1846, 2  it  was  held 
that  an  action  lies  for  a  trespass  upon  a  right  of  way  with¬ 
out  proof  of  actual  damage.  In  a  leading  English  case 
in  1832, 3  trespass  qu.  cl.  fregit  a  plea  that  certain  sheds, 
bricks  and  lumber  were  on  the  plaintiff’s  close,  and  that 
the  defendant  entered  to  take  them,  doing  no  unneces¬ 
sary  damage,  was  held  to  be  ill. 

A  leading  and  yet  peculiar  trespass  case  was  decided 
in  1818,  when  Massachusetts  embraced  Maine.4  A  Com¬ 
monwealth  grantee  of  land  in  Oxford  County  took  pos¬ 
session  of  more  than  he  was  entitled  to  hold  under  his 
grant.  A  trespass  was  committed  on  a  part  of  the  prem¬ 
ises  afterwards  resumed  by  the  Commonwealth.  Held, 
that  for  this  trespass  he  could  maintain  an  action,  he 
being  answerable  to  the  Commonwealth  for  the  mesne 
profits. 

(17)  §1712.  Civil  Damage  Laws— Iowa. 

In  1S54,  Ohio  enacted  what  is  called  a  “civil  damage 
law,”  to  hold  one  selling  intoxicants,  after  inhibitory 
notice,  responsible  for  the  drunkard’s  consequent  mis¬ 
chiefs.  Many  other  States  have  successively  followed 
her  example. 

In  an  Iowa  case  in  1876, 5  it  appeared  that  prior  to 
such  enactment  there,  after  a  drunkard’s  wife  had  given 
certain  saloon-keepers  in  Jones  County  an  inhibitory 
notice,  her  husband  threatened  to  abandon  her,  and 
carry  off  her  child  unless  the  inhibition  be  modified. 
Reluctantly  she  went  with  him  and  stated  a  consent 
that  some  limited  liquor  might  be  sold  to  him.  Soon 
the  civil  damage  law  was  passed.  She  countermanded 

1  See  Dr.  Bigelow’s  notes  thereon,  L.  Cas.  Torts,  pp.  341-370.  As  to 
proper  parties  under  the  reformed  American  procedure,  see  Pomeroy  on. 
Remedies,  3d  ed.  passim. 

2  Williams  v.  Esling,  4  Pa.  St.  486. 

3  Anthony  v.  Haney,  8  Bing.  186. 

4  Cutts  v.  Spring,  15  Mass.  135. 

8  Jewett  v.  Wanshura,  43  Iowa,  574. 
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her  permission,  prepared  for  battle,  and  finally  sued 
eight  saloon-keepers  for  the  injury  done  to  her  in  making 
her  husband  a  drunkard  and  spendthrift.  He  had  been 
earning  $5  per  day  in  days  of  sobriety.  They  com¬ 
promised— except  one  who  “stood  suit.”  She  recovered 
a  verdict  for  $1,000  actual  damages,  plus  $200  exemplary 
or  punitive  damages.  And  the  Supreme  Court  said— 
“  Amen  !  ”  1 

§  1713.  New  York. 

In  a  New  York  case  in  1876, 2  it  appeared  that  a 
cripple  went  from  home  to  Belmont,  drew  his  pension, 
stopped  at  a  tavern,  became  intoxicated,  and  returned 
home,  badly  injured  and  minus  fifty  dollars,  probably 
stolen  by  some  stranger.  His  wife  sued  the  innkeeper 
and  he  was  required  to  pay  her  one-sixth  of  the  money 
lost,  no  punitive  damages  being  allowed.  In  another 
case  the  liquor  seller  was  required  to  pay  the  wife  the 
proceeds  of  a  sale  of  her  horse  made  by  her  husband 
while  on  a  spree.3  The  same  court,  at  the  same  term, 
held  that  the  supplying  of  liquor  to  a  party  who  is  con¬ 
sequently  injured,  although  done  by  the  bar- tender 
without  the  knowledge  or  authority  of  his  employer  and 
against  positive  instructions,  makes  the  employer  liable 
under  the  statute  of  1873. 

Nor  is  the  remedy  restricted  to  damage  to  the  victim’s 
wife.  The  New  York  law  of  1873  says:  “Every  hus¬ 
band,  wife,  child,  parent,  guardian,  employer,  or  other 
person  who  shall  be  injured  in  person  or  property  or 
means  of  support,  by  any  intoxicated  person,  or  in  con¬ 
sequence  of  the  intoxication,  habitual  or  otherwise,  of 
person,  shall  have  a  right  of  action  in  his  or  her 
name  against  any  person  or  persons  who  shall,  by  selling 
or  giving  away  intoxicating  liquors,  have  caused  the 
intoxication  in  whole  or  in  part  of  such  person  or  per- 

1  For  a  good  history  and  comparison  of  the  civil  damage  laws  of  the 
different  States,  see  circular  (broadside),  “  The  Civil  Damage  Law,”  sent 
out  by  H.  L.  Faxon,  Quincy,  Mass. 

2  Franklin  v.  Scliermerhorn,  8  Hun,  112. 

For  additional  cases,  see  Lawson’s  Civil  Damage  Law,  passim. 
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sons.”  In  a  case  in  18S1,1  it  appeared  that  Neu,  while 
intoxicated  by  the  liquor  bought,  murdered  his  wife  and 
then  committed  suicide.  Held,  that  his  son,  fifteen  years 
old  and  dependent  on  him  for  support,  could  maintain 
the  action. 

In  a  New  York  case  in  1871, 2  it  appeared  that  the 
plaintiff's  son-in-law  became  intoxicated,  drove  reck¬ 
lessly  and  upset  the  plaintiff's  wagon,  breaking  his 
wife’s  arm.  The  liquor  seller  was  held  liable  in  damages 
to  her  husband.  The  N.  Y.  law  has  been  declared  con¬ 
stitutional  by  the  Court  of  Appeals.3 

In  New  York  too,  as  in  Ohio,  Massachusetts,  etc., 
the  remedy  extends  against  one  who  leases  a  building 
knowing  it  is  to  be  used  for  retailing  intoxicating 
liquors.  But  there  must  be  very  clear  proof  of  the  per¬ 
mission  and  knowledge.  So  held,  in  a  tragic  case  in 
1882, 4  where  Mead,  an  industrious  laboring  man,  arrived 
home  at  York  from  the  Globe  Hotel  at  Genesee,  hanging 
out  of  the  buggy  with  his  knee  caught  under  the  foot¬ 
rest,  dead. 

In  a  New  York  case  in  189 3, 6  it  was  held  that  the 
right  of  action  given  by  the  N.  Y.  civil  damage  act  of 
1873  to  a  child  injured  in  means  of  support,  etc.,  extends 
to  a  child  of  a  father  killed  through  intoxication,  though 
born  after  the  killing. 

§  1714.  Illinois,  Indiana,  etc. 

It  has  repeatedly  been  held  that  if  an  intoxicated  man 
is  killed  on  a  railway  track  by  a  passing  train,  the  sell¬ 
ing  him  the  liquor  was  the  proximate  cause  of  the 
death.6 

In  Illinois  in  1876,  it  was  held  that  a  liquor  seller  was 
not  responsible  for  death  caused  by  mistreatment  of  the 
buyer  wounded  in  consequence  of  the  intoxication.1 

1  Neu  v.  M’Kechnie.  95  N.  Y.  632. 

2  Aldrich  v.  Sager,  9  Hun,  537. 

3  Bertholf  v.  O’Reilly,  74  N.  Y.  509. 

4  Mead  v.  Stratton,  87  N.  Y.  493.  5  Quinlen  v.  Welch,  69  Hun,  584. 

6  Emory  v.  Aldis,  71  Ill.  273 ;  Schroder  v.  Crawford  (1880),  94 

Ill.  357.  7  Shugart  v.  Egan,  83  Ill.  56. 


1270 


LEADING  IN  LAW,  ETC. 


Chap.  XXIX. 


Iii  an  Ohio  case  in  1877, 1  a  majority  of  the  court  held 
that  damages  resulting  from  the  death  of  the  intoxicated 
person  could  not  be  recovered.  It  was  similarly  held  in 
New  York  in  1878. 2  Compare  an  Illinois  case  in  1876, 3 
and  an  Indiana  case  the  same  year.4  But  see  a  Nebraska 
case  in  1879. 5 

In  an  Indiana  case  in  1877, 6  it  was  held  that  the  civil 
damage  act  of  1873  did  not  allow  recovery  for  the  wife’s 
anxiety,  mortification,  sorrow,  or  for  the  loss  of  her 
husband's  societ}7. 

§  1715.  Old  South  Carolina  Law— Spreading  Contagion. 

In  a  South  Carolina  case  in  1817,’  where,  against  the 
statute  prohibiting  liquor-selling  to  slaves,  the  plaintiff’s 
slave  Bob  bought  of  the  defendant  a  flask  of  whisky, 
became  helplessly  intoxicated,  and  died  of  consequent 
exposure,  the  Supreme  Court  sustained  a  verdict  for  the 
plaintiff  for  $650. 

But  the  court  therein  distinguished  its  decision  of 
1822  8  an  action  on  a  note  for  the  price  of  a  negress  ; 
defense,  breach  of  implied  warranty.  It  appeared  that 
she  had  a  contagious  disease  whereof  the  vendor  was 
ignorant.  It  was  held  that  no  damages  could  be  re¬ 
couped  for  its  communication  to  the  buyer’s  other  slaves. 
And  in  New  York  in  1S35,  in  a  case  of  a  sale  of  con¬ 
tagiously  diseased  sheep,9  the  seller  was  held  civilly 
liable  for  the  natural  consequences,  although  he  knew 
not  of  the  defect  ;  his  agent  being  fully  aware  thereof. 

(18)  §1716.  Damages  Compensatory— In  Mitigation. 

In  a  Wisconsin  suit  in  1886, 10  for  maliciously  prose¬ 
cuting  and  jailing  a  man  and  his  wife  on  a  charge  of 

1  Davis  v.  Justice,  31  Ohio,  359. 

•  2  Brookmire  v.  Monaghan,  15  Hun,  16. 

3  Schmidt  v.  Mitchell,  84  Ill.  195.  4  Collier  v.  Early,  54  Ind.  559. 

5  Roose  v.  Perkins,  9  Nebr.  304. 

6  Koerner  v.  Oberly,  56  Ind.  284. 

7  Harrison  v.  Berkley,  1  Strob.  525. 

8  Lightner  v.  Martin,  2  M’Cord,  129,  [214]. 

9  Jeffrey  v.  Bigelow,  13  Wend.  518.  10  Spear  v.  Hiles,  67  Wis.  350. 
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arson,  it  was  held  that  the  fact  of  their  being  kept  in 
separate  cells  might  he  considered  in  awarding  com¬ 
pensatory  damages.  One  queries  how  the  jury  would 
have  been  instructed  had  she  been  proven  addicted  to 
Caudle  lectures. 

Gibson's  Law  Notes  in  1887  told  of  an  old  lady  in 
North  Wales  who,  finding  the  walls  of  the  town  pla¬ 
carded  with  hills  picturing  Nautch  girls  dancing  nearly 
nude,  tore  them  down  with  her  parasol.  On  being  sued 
by  the  theatrical  agent,  she  paid  £1  into  court,  and  the 
jury  found  it  adequate  compensation.  Baron  Huddle¬ 
ston  inspected  the  bills,  and  refused  his  application  for  a 
■  new  trial. 

In  a  suit  for  assault  and  battery,  the  fact  that  the 
parties  fought  by  agreement  may  be  shown  in  mitiga¬ 
tion  of  damages,  but  is  no  bar  to  the  action.1 
§  1717.  Supplementary  or  Hypothetical. 

The  subject  of  hypothetical  damages  has  been  glanced 
at  in  our  chapter  on  negligence.2 

Many  cases  have  involved  an  application  of  the  estop¬ 
pel  maxims  as  to  conclusiveness  of  judgments,  namely  : 
(“  Inter  est  JReipublicce  ut  sit  finis  litium  ”)  Public  policy 
demands  that  after  a  recovery  by  process  of  law,  there 
be  an  end  of  litigation  ;  and  “ Nemo  debet  bis  vexari  pro 
una  et  eadem  causa.”  In  an  English  case  in  1697, 3  it 
appeared  that  the  plaintiff  had  recovered  £11,  for  an 
assault  in  a  drunken  brawl,  breaking  his  skull,  and  that 
afterwards  a  portion  of  his  skull  came  out.  He  brought 
this  second  suit,  eight  years  after  the  first  one,  to  recover 
for  such  supplementary  damage.  But  this  action  was 
held  to  be  barred  ;  Chief  Justice  Holt  remarking4  that 
“  if  this  matter  had  been  given  in  evidence  as  that  which 
in  probability  might  have  been  the  consequence  of  the 
battery,  the  plaintiff  would  have  recovered  damages  for 
it.”  The  plaintiff's  counsel,  Sir  Bartholomew  Shower, 

1  Barbolt  v.  Wright  (f887),  45  Ohio,  177. 

2  See  §§  1494-6. 

3  Fetter  v.  Beal,  1  Ld.  Ravin.  339,  692. 

4  At  p.  692,  “Ferrer  v.  Beale.” 
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contending  that  the  former  recovery  ought  to  he  no  bar, 
instanced  a  man’s  right  to  a  new  action  for  every  new 
dropping  of  water  from  the  eaves  of  a  house.  The  chief 
justice  replied  that  such  new  recovery  was  for  a  new 
nuisance  ;  here  there  wms  no  new  assault. 1 

§  1718.  Punitive  Damages. 

In  a  New  Hampshire  case  in  1872, 2 — an  action  for  an 
assault  upon  Mrs.  Fay,  wherein  the  jury  had  been  in¬ 
structed  to  give  punitive  damages  for  any  accompanying 
indecent  word,  etc.,  injuring  her  sensibilities, — the  judg¬ 
ment  on  the  verdict  was  restricted  to  $150  ;  it  being  held 
that  in  a  civil  action  founded  upon  a  tort,  punishable  by 
the  criminal  law,  the  amount  of  actual  damages  cannot 
be  increased  by  the  addition  of  a  fine  for  the  punishment 
of  the  defendant. 

§  1719.  Exemplary  Damages. 

As  to  the  measure  of  exemplary  damages  for  land 
trespass  aggravated  by  insult,  a  single  instructive 
English  example  must  here  suffice.3  Harvey  was  a 
banker,  a  magistrate  and  a  member  of  Parliament. 
After  dining  and  wining  one  day  he  proceeded  with  his 
dogs  to  trample  the  grass  and  hunt  on  the  land  of  Merest, 
whose  polite  remonstrance  was  met  with  defiance  and 
profanity,  and  who  accordingly  sued  him,  putting  the 
ad  damnum  at  £500.  The  jury  awarded  against  the 
defendant — perhaps  an  echo  of  his  own  words — a  ‘  ‘  be- 
damned-to-you  ”  in  the  whole  sum  claimed  by  the  plaint¬ 
iff.  Harvey  prayed  rule  to  set  aside  for  excess.  But 
Chief  Justice  Gibbs  said  :  “I  wish  to  know  in  a  case 
where  a  man  disregards  every  principle  which  actuates 
the  conduct  of  gentlemen,  what  is  to  restrain  him  except 
large  damages  ?  What  would  he  said  to  a  person  in  a 
low  situation  in  life  who  should  behave  himself  in  this 
manner  ?  I  do  not  know  upon  what  principle  we  can 

1  Compare  the  case  of  Lincoln’s  fracture,  ante,  §  1494. 

2  Fay  v.  Parker,  53  N.  IT.  342.  See  Judge  Foster’s  review  of  author¬ 
ities,  p.  342  to  p.  397. 

8  Merest  v.  Harvey  (1814),  5  Taunton,  442. 
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grant  a  rule  in  this  case,  unless  we  were  to  lay  it  down 
that  the  jury  are  not  justified  in  giving  more  than  the 
absolute  pecuniary  damage  that  the  plaintiff  may  sustain. 
Suppose  a  gentleman  has  a  paved  walk  in  his  paddock 
before  his  window,  and  that  a  man  intrudes  and  walks 
up  and  down  before  the  window  and  looks  in  while  he  is 
at  dinner, — is  the  trespasser  permitted  to  say  :  ‘  Here  is 
a  half-penny  for  you,  which  is  the  full  extent  of  all  the 
mischief  I  have  done.’  ”  And  Judge  Heath  referred  to 
a  case  of  a  verdict  of  £500  for  knocking  a  man’s  hat  off, 
as  the  right  way  to  prevent  dueling. 


CHAPTER  XXX. 


•TREASON. 


§  1720.  Radcliffe. 

In  a  case  in  1746, 1  occurred  one  of  the  most  farcical 
trials  that  ever  disgraced  the  British  nation.  Charles 
Radcliffe  was  a  brother  of  the  Earl  of  Derwent  water 
who  was  executed  for  high  treason  in  1716,  for  “being 
out”  for  the  Pretender.  He  then  escaped,  but  was 
attainted  for  high  treason.  He  went  into  the  French 
service,  but  in  1745,  in  a  vessel  supposed  to  be  bound  for 
Scotland,  he  was  captured  with  other  officers.  This  was 
in  the  rebellion  celebrated  in  Scott’s  “  Waverley.” 

Radcliffe  was  kept  in  the  Tower  a  year,  and  then 
brought  up  for  sentence  on  the  thirty-year-old  convic¬ 
tion.  The  court  refused  to  let  him  show  his  commission 
as  a  French  officer.  He  was  asked  to  hold  up  his  hand, 
but  as  a  stranger  refused,  and  asked  to  have  counsel 
assigned  to  him.  Ryder,  the  attorney-general,  objected, 
and,  for  his  impudence  therein,  was  in  1754  rewarded 
by  being  made  chief  justice.  The  succeeding  attorney- 
general,  Murray  (afterwards  chief  justice,  Lord  Mans¬ 
field),  allowed  assignment  of  counsel.  When  next 
brought  up,  Radcliffe  proffered  a  cartel  stipulating  that 
all  officers  of  whatever  nation  should  be  exchanged,  etc. 
This  the  court  refused  to  notice.  Radcliffe  then  raised 
the  issue  of  identity,  and  asked  time  to  get  two  witnesses 
from  France.  His  affidavit  that  they  were  necessary 
was  rejected,  unless  he  would  swear  that  he  was  not  the 
person  convicted  thirty  years  before.  In  vain  did  his 

!Rex  V.  Radcliffe,  1  W.  Bl.  3  ;  1  Wilson,  150. 
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counsel  urge  the  maxim,  “ Nemo  tenetur  scrip  sum  accu- 
sctre.”  A  jury  already  waiting  in  the  hall  was  impan¬ 
eled  instanter. 

Radcliffe’s  challenge  to  the  jurors  was  met  by  the 
court’s  willful  misquotation  of  2  Hale’s  Pleas  of  the 
Crown,  267,  omitting  Lord  Hale’s  statement  that  a 
peremptory  challenge  is  allowed  on  any  matter  where 
life  is  at  stake.  Wilkinson,  lieutenant  of  the  Tower, 
testified  that  Radcliffe  had  confessed  his  identity.  This 
testimony  was  received  without  any  proof  whatever  that 
the  lieutenant  had  previously  warned  the  prisoner  of  the 
uses  to  which  a  confession  would  be  put.  The  court 
rejected  Radcliffe’s  offer  to  prove  by  the  envoy  of  the 
king  of  the  Sicilies  how  long  he  had  been  in  the  French 
service.  His  offer  to  plead  the  general  pardon  ma,de  by 
3  George  II.  was  also  refused.  The  jury,  after  three 
minutes’  deliberation,  returned  a  verdict  of  guilty.  He 
was  beheaded  December  8th,  within  a  fortnight. 

One  is  hereby  reminded  of  the  cow  case  in  Gulliver’s 
Travels,  and  the  judge  in  the  court  of  the  Houyhnhnms, 
who  first  sends  to  sound  the  disposition  of  those  in  power, 
after  which  he  can  easily  hang  or  save  a  criminal, 
strictly  observing  all  forms  of  law. 

§  1721.  Raleigh. 

Sir  Walter  Raleigh  (born  1552,  beheaded  1618) 
opposed  the  succession  of  James  of  Scotland  to  the  throne 
of  England.  In  1603,  James’s  first  year  in  England, 
Raleigh  was  charged  with  treason  in  conspiring  with 
Lord  Cobham  to  raise  the  Lady  Arabella  Stuart  to  the 
throne.  The  Commission  appointed  to  try  him  consisted 
of  six  members  of  the  king’s  government  and  four  of 
the  judges  of  the  higher  courts.  He  was  not  allowed 
counsel.  Sir  Edward  Coke,  the  attorney-general,  opened 
the  case  in  words  rather  more  fulsome  than  Macaulay’s 
designation  of  James  as  “the  most  learned  fool  in  all 
Europe  ”  :  “I  shall  not  need,  my  lords,  to  speak  anything 
concerning  the  king,  nor  the  bounty  and  sweetness  of 
his  nature,  whose  thoughts  are  innocent,  whose  words 


127G 


LEADING  IN  LAW,  ETC. 


Chap.  XXX. 


are  full  of  wisdom  and  learning,  and  whose  works  are 
full  of  honor.” 

Raleigh  could  not  refrain  from  saying:  “You  tell 
me  news  I  never  heard  of.”  Coke  sneeringly  replied  : 
‘  ‘  Oh,  sir,  do  I  ?  I  will  prove  you  the  notoriest  traitor 
that  ever  came  to  the  bar.  .  .  .  Thou  art  a  monster  ; 
thou  hast  an  English  face  hut  a  Spanish  heart.”  Coke 
proceeding  to  rant  about  Cobham,  Raleigh  said  :  ‘ £  Here 
is  no  treason  of  mine  ;  if  my  Lord  Cobham  be  a  traitor, 
what  is  that  to  me  ?  ”  Coke  replied  (with  a  pun  garbling 
“Twelfth  Night,”  Shakespeare’s  then  latest  production): 
“All  that  he  did  was  by  thy  instigation,  thou  viper  ; 
for  I  ‘tliou’  thee,  thou  traitor.”  Here  Chief  Justice 
Popham,  instead  of  reproving  Coke,  said:  “Sir  Walter 
Raleigh,  Mr.  Attorney  speaketli  out  of  the  zeal  of  his 
duty  for  the  service  of  the  king,  and  you  for  your  life  ; 
be  valiant  on  both  sides.” 

Coke  then  offered  as  testimony  Cobham’s  unsigned 
examination  before  the  Privy  Council,  at  which  Raleigh 
had  not  been  present.  Raleigh  at  once  protested  :  “You 
try  me  by  the  Spanish  Inquisition,  if  you  proceed  only  by 
the  circumstances  without  two  witnessess.”  Coke  replied  : 
“  This  is  a  treasonable  speech.”  Raleigh  still  insisted  on 
being  confronted  with  witnesses,  and  quoted  from  the 
Bible  and  the  civil  law  and  the  common  law.  Coke 
replied  in  Latin,  that  wicked  knowledge  is  mere  igno¬ 
rance.  ( Scientia  sceleris  est  mera  ignorantia .)  Coke 
proceeding  to  vituperate,  Raleigh  declared  :  “I  never 
had  intelligence  with  Cobham  since  I  came  to  the  Tower.  ” 
Coke  blurted  out:  “Go  to,  go  to,”  and  sat  down  in  a 
chafe. 

Thereupon  Lord  Cecil  spoke  up  :  “Be  not  so  impatient, 
good  Mr.  Attorney,  give  him  leave  to  speak.”  Coke 
rose,  glared  at  Raleigh  and  said:  “Thou  art  the  most 
vile  and  execrable  traitor  that  ever  lived.”  Raleigh 
answered:  “You  speak  indiscreetly,  barbarously  and 
uncivilly.”  Coke  hissed  out:  “I  want  words  sufficient 
to  express  thy  viperous  treasons.”  Raleigh  serenely  sent 
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back  the  incisive  retort :  “I  think  you  want  words  indeed, 
for  you  have  spoken  one  thing  half  a  dozen  times.” 

The  jury  deliberated  fifteen  minutes  and  returned  a 
verdict  of  guilty.  Chief  Justice  Popham,  in  declaring 
judgment,  said  to  Raleigh:  “  Your  conceit  of  not  con¬ 
fessing  anything  is  very  inhuman  and  wicked.  In  this 
world  is  the  time  of  confessing,  that  we  may  be  absolved 
at  the  day  of  judgment.” 

The  sentence  was  as  follows:  “That  you,  Walter 
Raleigh,  Knight,  be  had  from  hence  to  the  place  whence 
you  came,  there  to  remain  until  the  day  of  execution, 
and  from  thence  you  shall  be  drawn  on  a  hurdle,  through 
the  open  streets  to  the  place  of  execution,  there  to  be 
banged  and  cut  down  alive,  and  your  body  shall  be 
opened,  your  heart  and  bowels  plucked  out,  and  your 
privy  members  cut  off  and  thrown  into  the  fire  before 
your  eyes,  then  your  head  to  be  stricken  off  from  your 
body,  and  your  body  shall  be  divided  into  four  quarters 
to  be  disposed  of  at  the  king’s  pleasure,  and  God  have 
mercy  on  your  soul.  ” 

James  hesitated  to  issue  the  execution  warrant.  He 
kept  Raleigh  a  prisoner  in  the  Tower  fourteen  years  and 
then  appointed  him  admiral  of  a  fleet  to  explore  Guiana 
in  search  of  gold.  The  expedition  was  unsuccessful. 
Raleigh  was  charged  with  attacking  St.  Thomas,  a 
Spanish  settlement,  contrary  to  orders  of  James.  On 
his  return,  a  motion  was  made  before  that  same  Edward 
Coke,  whom  James  had  meanwhile  appointed  chief 
justice,  for  execution  of  the  judgment  suspended  fifteen 
years.  On  October  28,  1618,  James  signed  the  warrant, 
and  next  day  Raleigh  died  on  the  scaffold.  He  was 
simply  beheaded  ;  the  barbarities  fulminated  in  the 
farcical  sentence  were  ignored.  The  gentle  Shakespeare 
was  spared  the  mortification  of  witnessing  this  stain 
upon  the  crown  of  England,  for  he  had  died  nearly  two 
and  a  half  years  before. 

Dr.  George  Sewell,  in  his  tragedy  of  Sir  Walter 
Raleigh,  says  of  Coke  : — 
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“  He  made  e’en  Cataline  a  saint  to  Raleigh, 

Thy  sycophant  so  much  o’erplayed  his  part, 

I  could  have  hugged  him,  kissed  the  unskillful  lies 
Hot  from  his  venal  tongue.” 

§  1722.  Sidney— The  Demurrer. 

And  as  now  we  come  to  consider  the  doings  of  some 
later  English  crown-wearers,  we  may  peradventure 
not  deem  too  scathing  Baron  Macaulay’s  comment  on 
Charles  II.  :  “  Honor  and  shame  to  him  were  scarcely 
more  than  light  and  darkness  to  the  blind. 

The  trial  of  Algernon  Sidney  (born  1622,  beheaded 
1683),  for  alleged  high  treason,  is  a  fair  sample  of  the 
atrocities  of  Judge  George  Jeffreys,  the  infamous  tool  of 
the  “Stuart  dienasty,”  in  all  the  cases  connected  with 
the  so-called  Rye- House  Plot.  American  readers — 
especially  those  young  men  aspiring  to  judicial  honor — 
are  commended  to  a  careful  study  of  the  picture  of  bench- 
gag  tyranny  which  the  writer  feels  justified  in  here 
delineating  somewhat  in  extenso.  The  case  is  of  interest 
also,  as  involving  the  yet  live  question  of  the  injustice 
of  the  rule  of  fictitious  admission  by  demurrer,  namely, 
whether  a  person  demurring  to  the  legality  of  an  indict¬ 
ment  (either  for  defect  of  form  or  for  unconstitutionality 
of  the  statute  alleged  to  be  violated),  must  be  considered 
to  concede  the  truth  of  the  acts  charged. 

§  1723.  The  Indictment. 

Sidney’s  trial  is  minutely  reported  in  his  Discourses 
and  Memoirs,  liandsomety  published  by  Miller  in  1763, 
p.  105  et  seq.  It  is  notorious  that  four  of  the  jurors 
were  in  terror  of  being  themselves  accused  of  treason  if 
they  acquitted  him,  and  that  he  was  convicted  on  hear¬ 
say  and  rebutted  testimony.  The  indictment  charged 
him  with  conspiring  to  send  Aaron  Smith  into  Scotland 
to  stir  up  insurrection  and  compass  the  death  of  the  king  ; 
also  with  writing  and  publishing  a  seditious  libel  declar¬ 
ing  :  “  The  power  originally  in  the  people  of  England  is 
delegated  unto  the  Parliament.  He  [the  most  serene 
Lord,  Charles  the  Second,  now  king  of  England,  mean- 
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mg]  is  subject  unto  the  law  of  God  as  he  is  a  man  to  the 
people  that  makes  him  a  king,  inasmuch  as  he  is  a  king  ; 
the  law  sets  a  measure  unto  that  subjection,  and  the 
Parliament  judges  upon  the  particular  cases  thereupon 
arising.  He  must  be  content  to  submit  his  interest  unto 
theirs,  since  he  is  no  more  than  any  one  of  them  in  any 
other  respect  than  that  he  is,  by  the  consent  of  all,  raised 
above  any  other.  If  he  doth  not  like  the  condition,  he 
may  renounce  the  crown  ;  but  if  he  receive  it  upon  the 
condition  (as  all  magistrates  do  the  power  they  receive) 
and  swear  to  perform  it,  he  must  expect  that  the  per¬ 
formance  will  be  exacted,  or  revenge  taken  by  those 
that  he  hath  betrayed.  ...  We  may  therefore  change 
or  take  away  kings,  without  breaking  any  yoke  ;  or  that 
is  made  a  yoke  which  ought  not  to  be  one  ;  the  injury,  is 
therefore  in  making  or  imposing,  and  there  can  be  none 
in  breaking  it.” 

§  1724.  The  Arraignment  Scene. 

In  answer  to  the  arraignment  question  :  “  Algernon 
Sidney,  how  sayest  thou,  art  thou  guilty  of  this  high 
treason  whereof  thou  standest  indicted,  or  not  guilty  ?  ” 
he  said,  “My  lord,  I  find  here  a  heap  of  crimes  put  to¬ 
gether,  distinct  in  nature,  one  from  another,  and  dis¬ 
tinguished  by  law  ;  and  I  do  conceive  that  the  indictment 
is  thereupon  void,  and  I  cannot  be  impeached  upon  it.” 
Jeffreys  replied  :  “We  are  not  to  admit  any  discourses 
till  you  answer  the  question,  whether  you  be  guilty  or 
not  guilty.”  Justice  Wy thins  added  that  Sidney  could 
demur  to  the  indictment. 

Sidney  answered :  “I  don’t  demur,  ’tis  only  excep¬ 
tions.  I  think  in  matters  of  life,  a  man  may  give  in  his 
exceptions  to  the  bill,  and  plead  not  guilty  afterwards. 
I  am  sure  in  Sir  Henry  Vane’s  case  the  court  said  it  and 
offered  him  to  do  it ;  that  which,  under  favor,  I  hope  to 
do.”  Jeffreys  replied:  “You  must  plead  or  demur.” 
Sidney  proffered  a  parchment,  saying  :  “  My  lord,  I  desire 
you  to  accept  of  this.”  Jeffreys  replied  :  “  What  is  it  ? 
Put  in  what  plea  you  shall  be  advised  ;  but  if  you  put 
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in  a  special  plea  and  Mr.  Attorney  demurs,  you  may 
have  judgment  of  death,  and  by  that  you  waive  the 

fact.  ”  5 

Sidney  pathetically  responded:  “I  desire,  my  lord, 
that  you  would  not  try  me  and  make  me  run  on  dark 
and  slippery  places.  I  don’t  see  my  way.”  And  he 
reiterated  that  it  was  not  a  plea,  but  simply  exceptions. 
Jeffreys  refused  to  read  it,  unless  Sidney  would  call  it  a 
plea.  The  clerk  again  put  the  question  :  “  Art  thou 
guilty,  or  not  guilty  ?  ” 

Sidney  meekly  replied  :  “  My  lord,  I  am  there  indicted 
for  cotispiring  the  death  of  the  king  ;  I  have  not  conspired 
the  death  of  the  king.  I  am  there  indicted  for  levying 
of  war  ;  I  have  not  done  that.  I  am  indicted  for  having 
invited  in  others  of  another  nation.  I  have  not  done  that 
neither.  I  am  there  indicted  to  have  written  a  seditious 
libel  to  stir  up  the  spirits  of  the  people  against  the  king  ; 
I  have  not  written  anything  to  stir  the  people  against 

the  king - ”  Here  Jeffreys  interrupted  him:  “We 

are  not  to  hear  all  this.  You  must  plead  as  other  people  ; 
or  else,  in  plain  English,  we  will  pronounce  sentence. 
We  ought  to  give  all  men  satisfaction  that  will  he  satis¬ 
fied  ;  but  if  they  won’t  be  directed,  we  can’t  help  that.” 
This  reply  of  Jeffreys  reminds  of  the  French  fable  of  the 
farmer  who  called  his  poultry  together  to  inquire  of 
them  with  what  sauce  they  would  prefer  to  be  cooked. 
An  insurrectionary  young  cock  answered:  “But  we 
don’t  want  to  be  cooked  at  all.”  The  paternal  reply 
was  :  “My  child,  you  wander  from  the  point.”1 

Sidney  then  solemnly  said  :  “  My  lord,  if  you  put  me 
under  this  inevitable  necessity,  it  lies  upon  you  ;  I  must 
plead  then.”  On  the  clerk’s  repeating  the  question,  he 
answered:  “Not  guilty.”  He  was  remanded  to  the 
Tower  and  graciously  granted  a  fortnight  to  prepare  for 
trial. 

1See  in  36  Alb.  L.  J.  81,  editorial  comment  on  the  silly  speech  of 
Colonel  D.  S.  Troy,  of  Alabama,  in  1887,  as  to  the  “  aegis”  protecting 
treason  and  secession,  etc.,  etc. 
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§  1725.  A  Judicial  Shyster  on  Exhibition. 

At  the  trial,  a  witness  named  West  was  called.  North 
put  the  following  question  :  “What  do  you  know  of  a 
general  insurrection  intended  in  England  ?  ”  Sidney 
interjected  :  ‘  ‘  What  he  knows  concerning  me.  ”  Jeffreys 
yelled  :  “We  will  take  care  that  no  evidence  he  given 
but  what  ought  to  be.”  West  proceeded  :  “Colonel 
Rumsey,  about  Christmas,  told  me  that  some  lords  and 
gentlemen  intended  to  make  an  insurrection  ;  they  were 
the  Duke  of  Monmouth,  my  Lord  Essex,  my  Lord 
Howard,  my  Lord  Russell,  Mr.  Hampden,  junior,  and 
the  prisoner  at  the  bar.  .  .  .  Mr.  Nelthorp  told  me  the 
prisoner  had  said - ” 

Col.  Sidney:  “My  lord,  I  am  very  unwilling  to 
interrupt  the  gentleman,  but - ” 

Jeffreys  :  “You  must  not  interrupt  the  witness.  Go 
on,  sir.” 

West  then  narrated  what  a  Mr.  Nelthorp  and  a  Mr. 
Ferguson  had  told  him.  [He  didn’t  mention  Mrs.  Harris 
nor  Mrs.  Grundy.]  His  testimony  ended  with  these 
words :  “  As  to  the  prisoner  in  particular,  I  know  noth¬ 

ing,  and  did  never  speak  with  him  till  since  the  dis¬ 
covery.”  Whether  even  since,  etc.,  Sidney  ever  said  any¬ 
thing  to  West  about  the  matter  in  question,  the  report  is 
silent. 

Then  a  Colonel  Rumsey  was  called  and  testified — not 
in  rebuttal  but  on  behalf  of  the  crown, — as  to  what  Mr. 
West  had  told  him  of  a  council  that  had  been  held  by  six 
men,  including  Sidney.  Then  a  Mr.  Keiling  was  called 
and  testified  that  a  Mr.  Goodenough  had  told  him,  that 
Colonel  Sidney  had  ‘  ‘  considerable  ”  to  do  in  plotting  an 
insurrection. 

Then  Lord  Howard  was  called  and  testified  that  he 
met  Monmouth,  Russell,  Salisbury,  Essex,  Sidney  and 
Hampden  at  Hampden’s  house,  and  afterwards  at  Rus¬ 
sell’s.  whereat  they  took  counsel  to  get  a  coalition  with 
the  discontented  ones  in  Scotland  ;  that  Sidney  suggested 
the  sending  of  Aaron  Smith  ;  and  did  afterwards  show 
him  (Howard)  sixty  guineas,  saying  he  (Sidney)  was  going 
81 
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to  give  them  to  Smith  ;  and  did  afterward  tell  him  that 
Smith  had  been  sent.  Then  a  Sir  Andrew  Foster  was 
called  and  was  asked:  “Give  an  account  what  Scotch 
gentlemen  came  up  lately.”  He  answered:  “Sir  John 
Cockram,  Commissary  Monro,  and  the  two  Campbells, 
father  and  son.  They  pretended  they  came  to  make  a 
purchase  in  Carolina.” 

Sir  Philip  Lloyd,  who  arrested  Sidney,  swore  to  seizing 
certain  papers,  including  the  alleged  libel.  Upon  a  ques¬ 
tion  by  Sidney,  the  attorney-general  stated  that  he  was 
indicted  under  Statute  25  Edw.  III.,  which  makes  it 
treason  to  conspire  the  death  of  the  king.  Sidney  said  : 
“My  lord,  they  have  proved  a  paper  found  in  my  study 
of  Caligula  and  Nero  ;  is  that  conspiring  the  death  of  the 
king  ?  ”  Jeffreys  then  gave  the  following  sneaking  non¬ 
answer  :  “  That  I  shall  tell  the  jury.  The  point  in  law 
you  are  to  take  from  the  court,  gentlemen.  Whether 
there  be  fact  sufficient,  that  is  your  duty  to  consider.” 

Sidney  then  solicited  the  judge’s  attention  to  the  fact 
that  there  was  only  one  witness  testifying  of  personal 
knowledge.  Jeffreys  replied:  “That  is  a  point  of  fact, 
whether  there  be  two  witnesses.  I  tell  you  beforehand, 
one  witness  is  not  siifficient.” 

Col.  Sidney :  “  Why  then  there  is  my  lord  Howard 

and  never  another.” 

Jeffreys:  “Nay,  do  not  make  those  inferences.  I 
will  tell  the  jury,  if  there  be  not  two  witnesses  as  the  law 
requires  in  this  case,  they  ought  to  acquit  you.” 

Col.  Sidney :  “You  confound  me,  I  cannot  stir. 
You  tell  of  a  conspiracy  ;  what  is  a  conspiracy  to  kill  the 
king  ?  Is  there  any  more  witnesses  than  one  for  levying 
war  ?  ” 

Jeffreys:  “  Pray  do  not  deceive  yourself.  You  must 
not  think  the  court  and  you  intend  to  enter  into  a  dia¬ 
logue.  Answer  to  the  fact.  If  there  be  not  sufficient 
fact  the  jury  will  acquit  you.  Make  what  answer  you 
can  to  it.” 

Col.  Sidney  :  “Then  I  say,  there  being  but  one  wit¬ 
ness,  I  am  not  to  answer  to  it  at  all.” 
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Jeffreys  :  “If  you  can  rely  upon  that,  we  will  direct 
the  jury  presently.” 

Col.  Sidney  :  “  Then  for  levying  war,  what  does  an}' 
one  say  ?  My  lord  Howard,  let  him,  if  he  pleases,  recon¬ 
cile  what  he  hath  said  now,  with  what  he  said  at  my  lord 
Russell’s  trial.  There  he  said,  he  said  all  he  could  ;  and 
now  he  has  got,  I  do  not  know  how  many  things  that 
were  never  spoken  of  there.  I  appeal  to  the  court, 
whether  he  did  then  speak  one  word  of  that  which  he  now 
says  of  Mr.  Hampden.  He  sets  forth  his  evidence  very 
rhetorically  ;  hut  it  does  not  become  a  witness,  for  he  is 
only  to  tell  what  is  done  and  said.  He  says  they  took 
upon  them  to  consider,  hut  does  not  say  what  one  man 
resolved,  much  less  what  I  did.  My  lord,  if  these  things 
are  not  to  he  distinguished,  but  shall  he  jumbled  all  up 
together,  I  confess  I  do  not  know  what  to  say.  ...  If 
war  he  prevented,  ’tis  not  levied.  If  it  be  not  levied,  is 
it  within  the  statute  ?  ” 

§  1726.  Sidney  Dissects  Milord  Howard. 

Jeffreys  :  “  This  is  but  misspending  your  time.  If 

you  can  answer  the  fact,  or  if  you  have  any  mind  to  put 
any  disparagement  upon  the  witnesses,  that  they  are  not 
persons  to  be  believed,  do  it,  but  do  not  ask  us  questions 
this  way  or  t’other.” 

Col.  Sidney  :  “I  have  this  to  say  concerning  my 
lord  Howard.  He  hath  accused  himself  of  divers  treasons, 
and  I  do  not  hear  that  he  has  his  pardon  of  any  ;  he  hath 
said  that  he  could  not  get  his  pardon  until  he  had  done 
some  other  jobs,— till  lie  was  past  this  drudgery  of 
swearing  ;  that  is,  my  lord,  that  he,  having  incurred  the 
penalty  of  high  treason, — he  would  get  his  own  indem¬ 
nity  by  destroying  others.  This,  by  the  law  of  God  and 
man,  I  think,  destroys  a  man’s  testimony.  Besides,  my 
lord  he  is  my  debtor,  he  owes  me  a  considerable  sum  on 
money,  I  lent  him  in  time  of  his  great  necessity.  He 
made  some  covenants  with  me  for  the  payment  of  that 
money,  which  he  hath  broken  ;  and  when  his  mortgage 
was  forfeited,  and  I  should  take  the  advantage  the  law 
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gives  me,  lie  finds  out  a  way  to  have  me  laid  up  in  the 
Tower.  He  is  a  very  subtle  man.  At  my  lord  Russell’s 
trial,  he  carried  his  knife,  he  said,  between  the  paring 
and  the  apple  ;  and  so  this  is  a  point  of  great  nicety  and 
cunning,  at  one  time  to  get  his  own  pardon,  and  at  the 
same  time  to  save  his  money.  Another  thing,  my  lord,  is, 
when  I  was  prisoner,  he  comes  to  my  house,  and  speaks 
wiili  my  servant  and  says,  how  sorry  he  was  that  I  should 
be  brought  in  danger  upon  this  account  of  the  plot ;  and 
there  he  did,  in  the  presence  of  God,  with  hands  and  eyes 
lifted  up  to  Heaven,  swear,  he  did  not  believe  any  plot 
and  that  it  was  but  a  sham  ;  and  that  he  was  confident 
if  I  had  known  anything,  I  would  have  told  it  him.  He 
hath  said  somewhat  of  this  before,  I  have  several  wit¬ 
nesses  to  prove  both.  He  was  desirous  to  go  further  ; 
and  he  would  not  only  pay  my  debt  by  his  testimony 
against  me,  but  he  would  have  got  my  plate  and  other 
goods  into  his  hands  ;  and  he  desired  my  men,  as  a  place 
of  trust,  to  put  them  into  his  hands.  And  the  next  news 
was  that  there  was  a  warrant  against  my  lord  Russell 
and  me.  ...” 

§  1727.  More  Manhood  versus  More  Jeffreys. 

Sidney  continued  :  “As  to  these  papers,  my  lord,  I 
do  not  think  I  am  to  give  any  account  of  them.  They 
may  be  writ  perhaps  these  twenty  years,  the  ink  is  so 
old.  But,  my  lord,  it  is  a  polemical  discourse,  it  seems  to 
be  an  answer  to  Filmer,  which  is  not  calculated  for  any 
particular  government  in  the  world  ;  it  goes  only  on  these 
general  principles  :  That  according  to  the  universal  law 
of  God  and  nature  there  is  but  one  government  in  the 
world,  and  that  is  entire  and  absolute  ;  and  that  the  king 
can  bound  by  no  law,  by  no  oath,  but  he  may  make 
all  laws,  and  abolish  them  as  he  pleases  ;  and  this  whether 
of  age  or  no,  or  a  child,  of  sense,  or  out  of  his  sense. 

By  the  same  argument,  if  the  arrantest  rascal  of  Israel 
had  killed  Moses,  David,  etc.,  and  seized  upon  the  power, 
he  had  been  possessed  of  that  power,  and  been  father  of 
the  people.  If  this  be  doctrine,  my  lord,  that  is  just  and 
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good,  then  I  confess  it  may  be  dangerous  for  anything 
that  may  he  found  in  a  man’s  house  contrary  to  it  ;  hut 
if  a  commoner  of  England  write  lvis  thoughts  of  it,  what 
great  hurt  is  there  in  it  ?  And  I  ask,  Mr.  Attorney,  how 
many  years  ago  that  was  written  ?  ” 

Jeffreys  (forestalling  the  attorney-general  and  reas¬ 
suming  the  shyster)  :  ‘‘I  don’t  know  what  the  book  was 
in  answer  to.  We  are  not  to  speak  of  any  book  that  Sir 
Robert  Filmer  wrote.  You  are  to  make  your  defense 
touching  a  book  that  was  found  in  your  study,  and  spend 
not  your  time  and  the  court’s  time  in  that  which  serves 
to  no  other  purpose  than  to  gratify  a  luxuriant  way  of 
talking  that  you  have.  We  have  nothing  to  do  with  his 
book  ;  you  had  as  good  tell  me  again,  that  there  was  a 
parcel  of  people  rambling  about,  pretending  to  my  lord 
Russell’s  ghost,  and  say  we  may  answer  all  the  comedies 
in  England.  [What  was  J elf reys  better  than  a  murderer, 
thus  to  utter  a  lie  in  order  to  prejudice  the  jury  ?] 
Answer  to  the  matter  you  are  indicted  for.  Do  you  own 
that  paper  %  ” 

Col.  Sidney:  “No,  my  lord.  I  say,  first,  ’tis  not 
proved  upon  me ;  and  secondly,  ’tis  not  a  crime  if  it  be 
proved - ” 

Jeffreys  (interrupting)  :  “  It  is  material  for  you  to 
apply  yom-self  to  take  off  the  credibility  of  my  lord 
Howard  ;  call  your  witnesses  to  that  purpose.” 

Col.  Sidney:  “.  .  .  My  lord,  if  these  papers  are 
right,  it  mentions  two  hundred  and  odd  sheets,  and  these 
show  neither  beginning  nor  ending  ;  and  will  you,  my 
lord,  indict  a  man  for  treason  for  scraps  of  paper  found 
in  his  house  relating  to  an  ancient  paper  intended  as 
innocently  as  anything  in  the  world,  and  piece  and  patch 
this  to  my  lord  Howard’s  discourse,  to  make  this  a  con¬ 
trivance  to  kill  the  king  ?  Then,  my  lord,  I  think  ’tis  a 
right  of  mankind,  and  ’tis  exercised  by  all  studious  men, 
that  they  write  in  their  own  closets  what  they  please  for 
their  own  memory,  and  no  man  can  be  answerable  for  it, 
unless  they  publish  it.” 

Jeffreys:  “Pray  don’t  go  away  with  the  right  of 
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mankind,  that  it  is  lawful  for  me  to  write  what  I  will  in 
my  own  closet,  unless  I  publish  it.  I  have  been  told  . 

‘  Curse  not  the  king,  not  in  thy  thoughts,  not  in  thy  bed¬ 
chamber,  the  birds  of  the  air  will  carry  it.’ 

Col.  Sidney  :  “  I  have  lived  under  the  Inquisition, 

and  there  is  no  man  in  Spain  can  be  tried  for  heresy 

Justice  Wythins  (interrupting):  “Draw  no  pre¬ 
cedents  from  the  Inquisition  here.” 

Col.  Sidney :  “  My  lord,  if  you  will  take  Scripture 

by  pieces,  you  will  make  all  the  penmen  of  the  Scripture 
blasphemous.  You  may  accuse  David  of  saying  4  there 
is  no  God.’  .  . 

Jeffreys  :  “  .  .  .  Don’t  let  us  make  excursions.  .  .  . 

If  you  have  any  witnesses  call  them.” 

The  Earl  of  Anglesea  was  called  and  testified  (after 
introductory  circumstances  of  time  and  place)  that 44  with 
great  asseverations,  Lord  Howard  did  assert  that  Colonel 
Sidney  was  innocent  as  any  man  breathing.  ...”  To  like 
effect  testified  Philip  Howard,  D.  Burnet,  Joseph  Ducan 
(a  French  servant),  Lord  Pagett  and  Edward  Howard. 
Grace  Tracy  and  Elizabeth  Pemvick,  servants  of  Sidney, 
testified  to  the  same,  also  that  Lord  Howard  called  God 
to  witness  that  he  knew  nothing  of  the  alleged  plot,  and 
that  he  was  sure  Col.  Sidney  knew  nothing  of  it  ;  that 
Sidney  had  been  sent  to  the  Tower,  and  that  the  plate 
should  be  sent  to  his  (Howard’s)  house  to  be  secured. 

§  1728.  Solicitor-General,  a  General  Buzfuz. 

Sidney  was  allowed  to  address  the  jury  ;  it  covers 
three  pages.  The  solicitor-general  followed  in  an  address 
of  six  pages,  assuming  that  all  which  the  witnesses 
for  the  crown  had  testified  was  competent  and  true. 
The  following  extract  is  a  sample  of  his  argumenta¬ 
tion  : — 

“  .  .  .  Gentlemen,  at  the  entrance  into  this  con¬ 
spiracy,  they  were  under  an  apprehension  that  their 
liberties  were  invaded,  as  you  hear  in  the  evidence  from 
my  lord  Howard,  that  they  were  just  making  the  insur¬ 
rection  upon  that  tumultuous  opposition  of  electing  of 
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sheriffs  in  London.  They  enter  into  a  consultation  to 
raise  arms  against  the  king  ;  and  it  is  proved  by  my  lord 
Howard  that  the  prisoner  at  the  bar  was  one.  Words 
spoken  upon  a  supposition  will  be  high  treason,  as  was 
held  in  King  James’  time,  in  the  case  of  Collins  in  Rolle’s 
Report,  ‘  the  king  being  excommunicated  may  be  deposed 
and  murdered,’  without  affirming  he  was  excommuni¬ 
cated  ;  and  this  was  enough  to  convict  him  of  high  treason. 
Now,  according  to  that  case,  to  say,  the  king  having 
broken  his  trust  may  be  deposed  by  his  people,  would  be 
high  treason  ;  but  here  he  does  as  good  as  affirm  the 
king  hath  broke  his  trust,  when  every  one  sees  the  king 
hath  dissolved  parliaments  :  this  reduces  it  to  an  affir¬ 
mation.  And  though  this  book  be  not  brought  to  that 
council  to  be  perused,  and  there  debated,  yet  it  will 
be  another,  and  more  than  two  witnesses  against  the 
prisoner.  For  I  would  ask  any  man,  suppose  a  man  was 
in  a  room,  and  there  were  two  men,  and  he  talks  with 
both  apart,  and  he  comes  to  one  and  endeavors  to  per¬ 
suade  him  that  it  is  lawful  to  rise  in  arms  against  the 
king,  if  so  be  he  break  his  trust ;  and  he  should  go  to 
another  man,  and  tell  him  the  king  hath  broken  his 
trust,  and  we  must  seek  some  way  to  redress  ourselves, 
and  persuade  the  people  to  rise  ;  these  two  witnesses  do 
so  tack  the  treason  together  that  they  will  he  two  wit¬ 
nesses  to  prove  him  guilty  of  high  treason.  And  you 
have  heard  one  witness  prove  it  positively  to  you,  that 
he  consulted  to  rise  in  arms  against  the  king,  and  here 
is  his  own  book  says,  it  is  lawful  for  a  man  to  rise  in 
arms  against  the  king,  if  he  break  his  trust,  and  in  effect 
he  hath  said  the  king  hath  broken  his  trust therefore 
this  will  be  a  sufficient  demonstration  what  the  imagin¬ 
ation  of  the  heart  of  this  man  was,  that  it  was  nothing 
but  the  destruction  of  the  king  and  the  government,  and 
indeed  of  all  governments.  There  can  he  no  such  thine* 
as  government,  if  the  people  shall  be  judge  in  the  case  ; 
for  what  so  uncertain  as  the  heady  and  giddy  multi¬ 
tude  ?  .  .  .  ” 
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§  1729.  Granny  Jeffreys  Gets  the  Last  Word. 

At  the  conclusion,  Sidney  asked  leave  to  correct  some¬ 
thing  the  solicitor-general  had  said  as  to  Sir  Henry  Vane’s 
case,  etc. ;  but  Jeffreys  imperiously  overruled  him:  “  Nay, 
Mr.  Sidney,  we  must  not  have  vying  and  revving.”  But 
Sidney,  opening  Lord  Hale’s  book,  read,  as  approved  by 
Coke  :  “  Compassing  by  bare  words  is  not  overt  act ; 
conspiring  to  levy  war  is  no  overt  act.” 

This  stuff  of  the  solicitor-general  was  virtually  ap¬ 
proved  by  Jeffreys  in  his  charge  to  the  jury.1  He  said  : 
“  ...  if  two  witnesses  prove  two  several  facts  that 
have  a  tendency  to  the  same  treason,  they  are  two  wit¬ 
nesses  sufficient  to  convict  any  man  of  high  treason.” 
Forsooth,  the  perjured  Howard  plus  hearsay  plus 
mutilated  manuscript  equals  two  witnesses.  As  to  the 
“hearsay  ...  it  is  not  to  he  applied  immediately  to  the 
prisoner  ;  but,  however,  those  matters  that  are  remote 
at  first,  may  serve  for  this  purpose,  to  prove  there  was 
generally  a  conspiracy  to  destroy  the  king  and  govern¬ 
ment.”  For  authority  he  cites  the  case  of  “my  lord 
Stafford  in  Parliament.” 

When  Sidney  was  brought  in  for  sentence,  he  objected 
that  some  of  the  jurors  were  not  freeholders ;  but  this 
was  overruled,  and — he  was  beheaded.  In  1690,  Parlia¬ 
ment  declared  his  sentence  to  be  unjust. 

§  1730.  Rumbold— Scaffold  Seed  English,  Harvest  American. 

The  case  of  Richard  Rumbold,  owner  of  the  Rye- 
house,  and  implicated  in  the  Earl  of  Argyle’s  expedition, 
is  chiefly  noteworthy  for  his  tranquil  intrepidity  upon 
the  scaffold  in  1685.  Macaulay  tells  us2  that  he  said: 
“I  was  a  friend  to  a  limited  monarchy.  But  I  never 
would  believe  that  Providence  had  sent  a  few  men  into 
the  world  ready  booted  and  spurred  to  ride,  and  millions 
ready  saddled  and  bridled  to  be  ridden.  I  bless  God’s 
holy  name  that  I  stand  here  not  for  any  wrong  that  I 
have  done,  but  for  adherence  to  his  cause  in  an  evil  day. 
If  every  hair  of  my  head  were  a  man  in  this  quarrel,  I 

1  It  covers  seven  large  pages.  2  Hist.  Eng.  (4tli  ed.)  562. 
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would  venture  them  all.”  The  officers  ordered  the  drums 
to  strike  up  lest  the  people  should  hear  him. 

§1731.  Gordon — An  English  Coxie. 

In  a  celebrated  treason  case  in  1781, 1  Lord  Mansfield 
instructed  the  jury  that  an  attempt  by  intimidation  and 
violence  to  force  the  repeal  of  a  law  was  a  levying  of 
war  against  the  king,  and  high  treason.  Lord  George 
Gordon,  in  Parliament,  had  violently  opposed  the  Toler¬ 
ation  Act  of  1778  in  favor  of  the  Catholics.  In  1780,  at 
the  head  of  a  mob  estimated  at  100,000  persons,  he  pre¬ 
sented  a  petition  for  its  repeal ;  and  on  the  refusal  im¬ 
mediately  to  consider  it,  his  followers  plundered  and 
burned  several  Catholic  chapels.  A  few  days  afterwards 
jjrivate  houses  were  destroyed  and  prisons  forced  open. 
The  mob  was  dispersed  by  the  military.  There  was 
weakness  of  proof  that  he  assembled  the  populace  with 
criminal  intent,  and  he  was  acquitted.  He  was  after¬ 
wards  condemned  to  five  years’  imprisonment  for  con¬ 
tempt  of  court,  and  died  in  prison  in  1793. 

§  1732.  Horne  Tooke,  not  Guilty. 

John  Horne  Tooke,  author  of  “  Diversions  of  Purley,” 
was  fined  £200  and  imprisonment  for  one  year  for  libel 
in  saying  that  certain  Americans  were  “  murdered  ”  by 
the  king’s  troops  at  Lexington.  Because  he  had  been 
ordained  in  the  church,  he  was  refused  admission  to  the 
bar.  In  1794,  he  was  tried  for  treason  before  Chief 
Justice  Eyre,  Barons  Macdonald  and  Oatman,  and 
Justices  Buller,  Grose  and  Lawrence.  His  own  address 
to  the  jury  no  less  than  the  efforts  of  Gibbs  and  Erskine 
secured  his  acquittal.  He  was  accused  of  approving  of 
Thomas  Paine’s  “Rights  of  Man”  and  Joel  Barlow’s 
“  Address  to  the  Privileged  Orders,”  and  delegating  to  a 
convention  at  Edinburgh. 

Horne  Tooke  declared  that  if  the  song  produced  against 
Mr.  Hardy,  at  his  trial,  had  been  brought  forward  by 
the  attorney-general,  with  a  view  to  criminate  himself, 


1  Rex  v.  Gordon,  2  Douglas,  590. 
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it  was  his  serious  intention  to  have  stated,  that  as  noth¬ 
ing  treasonable  had  been  discovered  in  the  words,  some¬ 
thing  of  that  kind  might  be  supposed  to  lurk  in  the 
tune  ;  he  had  therefore  determined  to  hum  it  before  the 
judges  and  jury.  The  first  stanza  was  : 

“  Plant,  plant  the  tree,  fair  Freedom’s  tree, 

’Midst  dangers,  wounds  and  slaughter, 

Each  patriot’s  breast  its  soil  shall  be, 

And  Tyrants’  blood  its  water.”1 

Were  our  forefathers  traitors  in  refusing  to  be  taxed 
without  representation  in  Parliament  ?  To  avoid  casu¬ 
istry,  an  absolute  answer  would  have  to  be  well  prefaced 
by  definitions,  and  would  exceed  our  limits.2 

§  1733.  Han  way,  the  Anti-slavery  Hero. 

The  trial  and  acquittal,  at  Philadelphia,  in  1851,  of 
Castner  Han  way,  a  Quaker,  for  treason  in  refusing  to 
assist  Marshal  Kline-  in  capturing  a  free  negro,  at 
Christiana,  Pa.,  claimed  as  a  slave  by  a  Marylander 
named  Gforsucli,  was  one  of  the  most  exciting  episodes 
of  the  “  irrepressible  conflict.”  If  occurring  to-day,  the 
scene  proven  would  be  a  good  subject  for  a  kinetoscope  : 
the  noble  Quaker  in  his  shirt-sleeves,  with  a  broad  felt 
hat,  riding  on  a  sorrel  horse  and  exclaiming  to  the  out¬ 
raged  colored  men,  “For  God's  sake,  don’t  fire  !  ”  and 
getting  no  thanks  from  Gforsucli,  but  an  arrest.  What 
material  for  a  painter  ! — the  visages  of  the  sturdy  Han- 
way  and  of  Parker,  the  disgusted  and  indignant  colored 
champion,  of  the  arrogant  Gorsuch  (and  “  itlier  sic”),  of 
the  truckling  Kline  and  the  flashing  black  eyes  around.3 

§  1734.  Burr. 

The  trial  of  Aaron  Burr  for  treason  was  in  1807. 
Win.  Wirt4  distinguished  himself  in  the  prosecution. 

1  2  Stephens’  Mem.  Tooke,  143. 

2  As  to  taxation  generally,  see  collation,  25  Am.  &  Eng.  Encyc.  of 
Law  (1894),  5,  673. 

8  See  a  full  report  of  the  trial  in  the  Trial  of  Th.  Parker,  p.  134. 

4  See  ante,  §  596. 
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His  passage  beginning  “Who  is  Blennerhasset  ?  ”  is 
familiar  to  all  young  America.  The  eccentric  Luther 
Martin,  who  led  Burr’s  defense,  argued  at  great  length 
that  Burr  was  merely  an  accessory.  Wirt  replied  that 
Martin  was  merely  begging  the  question,  closing  with 
the  well-known  antithesis:  “He  (Burr)  did  not  derive 
his  guilt  from  the  men  on  the  island,  but  imparted  his 
guilt  to  them  ;  he  is  not  an  accessory  but  a  principal.” 
After  Burr’s  acquittal,  there  was  so  strong  a  suspicion 
that  Luther  Martin  was  a  particeps  criminis  that  Mr. 
Jefferson  suggested  to  Hay,  the  district-attorney,  the 
advisability  of  his  being  committed.  But  Martin,  if  at 
all  in  the  Southwestern  Empire  scheme,  had  been  careful 
to  moult  no  feather  of  evidence. 

§  1735.  More  of  Sir  Thomas. 

The  trial  of  Sir  Thomas  More  has  already  been  ad¬ 
verted  to, — a  characteristic  specimen  of  Tudor  infamy.1 
The  dying  scene  in  his  case  as  in  that  of  Rumbold 
reminds  of  Michael  Barry’s  lines  : — - 

“  But  whether  on  the  scaffold  high 
Or  in  the  battle’s  van, 

The  fittest  place  where  man  can  die 
Is  where  he  dies  for  man.” 

1  See  ante,  §§171,788.  For  other  treason  cases,  see  the  writer’s 
treatise  “  Treason,”  in  Am.  &  Eng.  Encyc.  of  Law. 
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WILLS. 

§  1736.  Subject  Outlined. 

Perhaps  the  principal  topics  of  this  chapter  may  best 
be  arranged  :  (1)  Historic  wills  ;  Sekhenren’s  ;  Lady 

West’s  ;  Shakespeare’s.  (2)  Formal  requisites.  (3)  In¬ 
terpretation  ;  lawyers’  wills ;  discrepant  clauses  ;  pre¬ 
catory  language  ;  words,  “  heirs,”  “  family,”  “  unmar¬ 
ried,”  etc.  ;  children  unborn;  “household  property”  ; 
punctuation  ;  ambiguous  names  ;  cy  pres  ;  conditions  in 
terrorem ;  post  obit  bonds  ;  dividend  rule ;  advance¬ 
ments  ;  ademption  ;  trusts ;  New  York  restrictions  ; 
English  statute  of  uses  ;  masses  ;  gifts  to  dissenters. 
(4)  Genuineness  ;  title  under  forged  will.  (5)  Revoca¬ 
tion  ;  tearing.  (6)  Erasure  ;  remedies  ;  injunction  ; 
caveat.  (7)  Validity  ;  public  policy  ;  illicit  relations  ; 
felons  ;  undue  influence,  spiritualistic,  pastoral,  domestic, 
etc.  ;  incapacity  ;  senility  ;  insanity  ;  eccentricity  not 
monomania  ;  idiocy  ;  hallucinations  ;  belief  in  witch¬ 
craft,  metempsychosis,  etc.  ;  ‘ £  cussed  ugliness  ”  ;  will 
executed  in  lucid  interval ;  in  drunkard’s  sober  interval. 
(8)  Wills  notable  for  eccentric,  vindictive,  gushing  or 
felicitous  provisions. 

(|)  §  1737.  Some  Historic  Wills— Egyptian— Sekhenren’s. 

There  probably  never  was  a  time  when  testaments  in 
some  form  or  other  did  not  exist.  The  Standard  tells 
that  the  probably  earliest  known  will  was  unearthed  at 
Kahun,  or  as  the  town  was  known  4,500  years  ago,  Illa- 
hun.  It  consists  of  a  settlement  made  by  one  Sekhenren 

in  the  year  44,  second  month  of  Pert,  day  19, — that  is,  it 
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is  estimated,  the  44th  day  of  Amenemhat  III.,  or  2550 
b.  c.,—  in  favor  of  his  brother,  a  priest  of  Osiris,  of  all 
his  property  and  goods  ;  and  of  another  document,  which 
hears  date  from  the  time  of  Amenemhat  IV.,  or  2548  b.  c. 
In  the  latter  the  testator  settles  upon  his  wife,  Teta, 
all  the  property  given  him  hy  his  brother  for  life,  and 
forbids  to  pull  down  the  houses  “  which  my  brother  built 
for  me,”  although  it  empowers  her  to  give  them  to  any 
of  her  children  that  she  pleases.  A  “lieutenant,”  Siou, 
is  to  act  as  guardian  of  the  infant  children.  This 
remarkable  instrument  is  witnessed  by  two  scribes,  with 
an  attestation  clause  that  might  almost  have  been  drafted 
yesterday. 

§  1738.  Old  English— Lady  West’s. 

The  will  of  Lady  Alice  West,  proved  in  1395,  is  of 
linguistic  interest,  she  being  a  cotemporary  of  Chaucer  : 
.  .  .  “In  the  begynnyng,  I  bequethe  my  soule  to  God 
Almighty  and  to  his  moder,  Seynt  Marie,  and  to  all  the 
seyntis  of  heuene,  and  my  body  to  be  beryed  in  Cris- 
cherche  in  the  priorie  of  the  chanones  in  Hamptschire  by 
the  Newe  Forest  wher  as  myne  auncestres  leggeth.  .  . 

I  devyse  to  Thomas  my  sone,  a  bed  of  tapicers  werk  with 
alle  the  tapices  of  sute,  red  of  color,  ypouthered  with  chapes 
and  scochons  in  the  corners  of  myn  auncestres  ai’mes, 
with  that  I  bequethe  to  the  same  Thomas  the  stoffe 
longyng  thereto — that  is  to  seye,  my  best  fetherbed,  and 
a  blue  canevas  and  a  materas  and  twey  blankettys  and  a 
peyre  schetes  of  reynes  and  sex  of  my  best  pilwes.  .  .  . 
I  bequethe  to  Johane  mysone  is  wyf,  a  masse  book  and 
alle  the  bokes  that  I  have  of  latyn,  engliscli  and  frensch 
out  take  the  forsayd  matyns  book  that  is  bequeth  to 
Thomas  mysone  .  .  .  (£18  10s.)  .  .  .  for  to  synge  and 
seye  4,400  masses  for  my  lord  Sir  Thomas  West  is  soule, 
and  for  myne,  and  for  all  cristene  soules  ...  to  be  done 
within  fourteen  night  after  my  deces.”  A  bequest  to 
her  daughter  and  her  husband  and  their  son  Thomas 
Clifton  was  £120,  “euenliche  to  be  departed  betwixt 
ham  thre.” 
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§  1739.  Shakespeare’s. 

Shakespeare’s  will,  executed  in  1618,  a  month  before 
his  death,  began  by  commending  “my  soule  into  the 
liandes  of  God,  my  Creator,  hoping  and  assuredlie  be- 
leeving,  through  thonlie  merites  of  Jesus  Christe  my 
Saviour,  to  he  made  partaker  of  lyfe  everlasting,  and  my 
hodye  to  the  Earth  whereof  yt  ys  made.”  He  gave  to 
his  sister  Joan  “the  house  with  thappurtenaunces  in 
Stratford  wherein  she  dwelleth,  for  her  natural  lief, 
under  the  yearlie  rent  of  xij  d.”  [twelve  pence].  A  clause 
therein  somewhat  criticised  is:  “I  give  unto  my  wife 
my  second  best  bed  with  the  furniture.”  But  it  must  be 
remembered  she  had  dower  in  his  real  estate.  Nathe- 
less  one  cannot  repress  a  whim  that  his  reputation 
would  have  been  quite  as  spotless  had  he  given  his  wife 
his  very  best  bed  ;  or  (if  he  deemed  the  best  one  less  pre¬ 
cious  to  her  than  the  older  one  in  point  of  tender  associa¬ 
tions)  given  her  both. 

§  1740.  Pembroke’s. 

The  pious  introduction  to  Judge  Littleton’s  will1 
contrasts  with  the  will  of  one  of  the  earls  of  Pembroke, 
declaring  :  “As  for  my  soul,  I  do  confess  I  have  often 
heard  men  speak  of  the  soul,  but  what  may  be  these 
same  souls,  or  what  their  destination,  God  knoweth  ; 
for  myself,  I  know  not.  Men  have  likewise  talked  to  me 
of  another  world,  which  I  have  never  visited,  nor  do  I 
know  even  an  inch  of  the  ground  that  leadeth  thereto. 
When  the  king  was  reigning,  I  did  make  my  son  wear 
a  surplice,  being  desirous  that  he  should  become  a 
bishop,  and  for  myself,  I  did  follow  the  religion  of  my 
master  ;  then  came  the  Scotch,  who  made  me  a  Pres¬ 
byterian  ;  but  since  the  time  of  Cromwell,  I  have  become 
an  Independent.  These  are,  methinks,  the  three  prin¬ 
cipal  religions  of  the  kingdom.  If  any  one  of  the  three 
can  save  a  soul,  I  desire  they  will  return  it  to  him  who 
gave  it  to  me.’  The  seventh  item  is  :  “  Seeing  that  I 
do  menace  a  certain  Henry  Mildmay,  I  do  leave  the  sum 

1  Ante,  §  160. 
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of  fifty  pounds  sterling  to  the  lacquey  that  shall  pay 
unto  him  my  debt.”  The  eighth  is:  <£I  bequeath  to 
Thomas  May,  whose  nose  I  did  break  at  a  masquerade, 
five  shillings.  My  intention  had  been  to  give  more ;  but 
all  who  have  seen  his  history  of  Parliament  will  con¬ 
sider  that  even  this  sum  is  too  large.  ”  The  tenth  is  : 
“  I  give  to  the  Lieutenant-General  Cromwell  one  of  my 
words,  the  which  he  must  want,  seeing  that  he  hath 
never  kept  any  of  his  own.” 

(21  §  1741.  Formal  Requisites. 

The  will  of  Sir  J ames  F.  Stephen  is  said  to  be  the 
shortest  ever  made  by  a  judge:  “This  is  my  last  will. 
I  give  all  my  property  to  my  wife,  whom  I  appoint  my 
sole  executrix.” 

In  New  Orleans,  a  will  was  admitted  to  probate, 
although  consisting  of  only  five  words  :  “  Mistress  Roper 
is  my  heiress.”  In  California,  in  1877,  the  following 
holographic  will  was  held  to  be  good  :  “  Dear  Nance,  I 
wish  to  give  you  my  watch,  two  shawls  and  $5,000. 
Your  old  friend,  E.  A.  Gordon.” 

In  a  Wisconsin  case  in  1S85  1  a  will  in  English  made 
by  a  German  woman  who  did  not  understand  English, 
hut  who  knew  and  approved  of  the  contents,  was  held 
valid. 

In  a  Maryland  case  in  1883, 2  an  instrument  executed 
by  a  man  eighty  years  old,  “in  anticipation  of  my 
departure  from  Baltimore,  and  to  provide  for  possible 
contingencies,”  conveying  to  his  daughter  all  his  per¬ 
sonal  property,  “  reserving  to  myself  the  use  of  the  same 
and  the  right  to  dispose  of  the  same  otherwise,  if  I  deem 
proper,”  was,  upon  his  safe  return,  but  speedy  death, 
held  to  be  probatable  as  a  will.3 

An  extrinsic  document,  though  not  witnessed,  may 
be  incorporated  into  a  will  by  simple  reference  and  clear 
identification.4 

1  Walter’s  Will,  64  Wis.  487. 

2  Kelleher  v.  Kernan,  60  Md.  440. 

8  But  compare  Morrow’s  Appeal,  116  Pa.  440. 

4  Newton  v.  Seaman’s  Friend  Soc.  (1881),  130  Mass.  91. 
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An  unrecorded  but  lost  will  may  be  admitted  to 
probate  on  parol  proof  of  its  contents.1 

(3)  §  1742.  Interpretation— Notably  Unconstruable  Wills — 
Testator’s  Wish  Sacred- 

Sergeant  Maynard,  who  died  temp.  Wm.  III.,  had  the 
(lawyer’s)  “ruling  passion  strong  in  death,”  to  such  a 
degree,  that  he  left  a  will  purposely  worded  so  as  to 
cause  litigation,  in  order  that  sundry  questions,  which 
had  been  moot  points  in  his  lifetime,  might  be  settled 
for  the  benefit  of  posterity.  Of  eminent  lawyers  who 
have  blundered  in  making  their  own  wills,  may  be  men¬ 
tioned  Chief  Justice  Eyre,  Chief  Justice  Holt,  Sir  Samuel 
Romilly,  Baron  Wood,  Justice  Vaughan,  Lord  Westbury, 
Serg.  Hill,  Serg.  Maynard,  Preston  (an  eminent  convey¬ 
ancer),  and  Francis  Vesey,  Jr.,  the  eminent  reporter. 
That  of  Bradley,  another  eminent  conveyancer,  was  set 
aside  for  uncertainty. 

It  has  passed  into  a  proverb  that  the  oldest  friend  to 
the  legal  profession  is  the  man  who  makes  his  own  will. 

The  by-phrase,  that  the  courts  will  so  construe  a  will 
as  “not to  let  a  testator  sin  in  his  grave,” is  said  to  have 
originated  with  Sir  John  Strange,  in  a  case  in  1751, 2 
which  turned  upon  the  question  whether  the  debts  should 
be  paid  before  certain  legacies.  And  conversely  it  was 
held  in  the  case  of  A.  T.  Stewart’s  will  in  1876, 3  that  the 
courts  will  not  encourage  interference  with  a  testator’s 
intelligent  disposition  of  his  estate. 

§  1743.  Discrepant  Clauses— Precatory  Language— Connecti¬ 
cut— Indiana. 

Some  decisions  relating  to  the  construction  of  wills 
have  becoine  curious  from  their  disagreement  with  each 
other.  In  an  Illinois  case  in  1893, 4  it  was  held  that 
where  one  in  one  clause  of  the  will  devised  land  in  fee 
to  Day,  and  in  another  clause,  the  same  land  in  fee  to 
Wallace,  without  indicating  any  exclusion  of  Day,  the 

1  Foster’s  Appeal  (1878),  87  Pa.  67. 

2  Thomas  v.  Britnell,  2  Yes.  Sr.  314. 

3  Bailey  v.  Stewart,  2  Red  f .  212.  4  Day  v.  Wallace,  144  Ill.  296. 
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two  took  as  co-tenants.  This  was  contrary  to  early 
English  decisions. 

In  a  Kentucky  case  in  18S5,1 2 3  in  a  will  beginning  : 
‘ £  If  any  accident  should  happen  to  me  that  I  die  from 
home,  my  wife  Julia  Likefield  shall  have  everything  I 
possess,”  the  hypothetical  clause  was  held  to  be  only 
words  of  inducement,  and  the  dying  away  from  home 
not  to  be  a  condition  precedent  to  the  wife’s  taking. 

In  a  Connecticut  case  in  1848, 2  it  appeared  that  Wil¬ 
liam  Gilbert  bequeathed  all  his  property  “  to  my  wife, 
Abby  H.  Gilbert,  to  her  and  her  heirs  forever ;  recom¬ 
mending  it  to  her  to  give  the  same  to  my  children  at 
such  time  and  in  such  manner  as  she  shall  think  best.” 
Held,  that  she  took  an  absolute  estate  in  fee-simple,  and 
not  merely  an  estate  in  trust  for  his  children.  Chief 
Justice  Samuel  Church,  however,  acknowledged  that  in 
England,  precatory  language  had  been  held  to  create  a 
trust. 

In  an  Indiana  case  in  1868, 3  it  appeared  that  James 
Reed  bequeathed  to  his  son  Stephen  $200,  which  “  it  is  my 
wish  he  shall  add  to  the  advancement  he  may  make  his 
son  Sampson  S.  Reed,  when  Sampson  comes  of  age.”  It 
was  held  that  this  created  a  trust  in  Sampson’s  favor, 
whether  his  father  made  any  advancement  to  him  or 
not.  Judge  R.  C.  Gregory  quoted  from  Lord  Langdale, 
M.  R.,4  “there  being  certainty  as  to  that  which  was  in 
the  testator’s  power,  the  trust  as  to  this  does  not  fail  be¬ 
cause  the  testator  expressed  a  wish  as  to  something  over 
which  he  had  no  power.” 

§  1744.  Massachusetts. 

In  a  Massachusetts  case  in  1867, 5  it  appeared  that 
Mrs.  Bates  had  bequeathed  to  her  husband  the  use  and 
income  of  her  property,  “  in  the  full  confidence  that  he 
will,  as  he  has  heretofore  done,  continue  to  give  my 

1  Likefield  v.  Likefield,  82  Ky.  589. 

2  Gilbert  v.  Chapin,  19  Conn.  342. 

3  Reed’s  Adm.  v.  Reed,  30  Ind.  313. 

4  Ford  v.  Fowler,  3  Beavan.  146.  5  Warner  v.  Bates,  98  Mass.  274. 
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children  such  protection,  comfort  and  support  as  they  or 
either  of  them  may  stand  in  need  of.”  The  court  held 
that  these  words  subjected  such  use  income  to  a  trust 
which  could  be  enforced  in  equity.1  But  in  a  Massachu¬ 
setts  case  in  1871, 2  it  was  held  that  Daniel  Spooner’s 
residuary  bequest  to  his  wife  “  to  her  own  use  and  to  be 
disposed  of  at  her  decease  according  to  the  terms  of  any 
will  that  she  may  leave,”  vested  the  whole  residue  in  her 
absolutely;  and  a  clause,  “she  is,  of  course,  to  charge 
herself  with  the  education  and  support  of  our  daughters, 
so  long  as  they  shall  remain  unmarried,”  raised  no  trust 
or  charge  upon  the  property.3  In  a  Massachusetts  case 
in  1873, 4  it  was  held  that  in  Kramer’s  will,  the  words  : 
“I  hereby  signify  to  my  said  son  my  desire  that  he  will 
so  provide,  .  .  .  that  .  .  .  shall  go  in  equal  shares,” 
to  certain  relations,  did  not  create  a  trust  in  their 
favor. 

§  1745.  Words—”  Heirs  “  Family”—”  Unmarried,”  etc. 

As  to  particular  words  in  construing  wills,  the  “Rule 
in  Shelley’s  Case,”  for  “  heirs,”  has  already  been  stated.5 
As  to  “  children,”  the  construction  depends  on  the  con¬ 
text  and  proven  circumstances.6 

In  a  Missouri  case  in  18 77, 7  it  was  held  that  a  devise 
to  S.  “and  family”  carried  the  fee  to  both  his  wife  and 
children  ;  his  family  constituents  being  proved.  Similarly 
held  in  Vermont  in  1857,  as  to  a  legacy.8 

An  English  decision  in  1S839  has  fixed  the  word  “  un- 

1  Chief  Justice  G.  T.  Bigelow  cited  1  Redfield  on  Wills,  §  17,  cl.  11, 
and  see  2  Redf.  Wills,  4th  ed.,  p.  407. 

2  Spooner  v.  Lovejoy,  108  Mass.  529. 

3  Judge  Seth  Ames  cited  Fox.  v.  Fox,  27  Beavan  301  ;  and  Re  Pen- 
nock’s  Estate,  20  Pa.  St.  268  ;  in  this  the  words  were  :  ”  having  full  con¬ 
fidence  that  she  will  leave  the  surplus  to  be  divided  at  her  decease, 
justly  amongst  my  children.” 

4  Hess  v.  Singler,  114  Mass.  56.  s  §  617. 

6  As  to  when  a  testator’s  word  “children  ”  will  not  be  construed 
to  include  legitimatized  illegitimate  children,  see  Levy  v.  Solomon,  37 
L.  T.  Rep.  N.  S.  263  ;  Boyes  v.  Bedale  (1863),  1  Hem.  &  killer.  798. 

7  Hall  v.  Stephens,  65  Mo.  670.  9  White’s  Ex.  v.  White,  30  Vt.  338. 

9  Re  Sergeant  (Mertens  v.  Walley),  L.  R.,  26  Ch.  Div.  575. 
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married  "  as  meaning  “  never  married.”  Draftsmen  of 
wills  accordingly  steer  clear  of  a  stump  ;  the  word,  if 
synonymous  with  “  untied,”  would  refer  to  widowhood 
and  not  to  spinsterhood.1 

§  1746.  Children  Born  Afterwards. 

There  was  a  “  journalistic  item  ”  in  1877,  that  a  Mas¬ 
sachusetts  probate  court  was  wrestling  with  this  query  : 
“A  testator  divides  his  property  equally  between  his 
wife,  his  child  and  a  child  unborn  at  date  of  the  will. 
The  unborn  party  proves  to  he  twins — both  alive  and  as¬ 
sertive.  What  is  each  twin’s  share?  And  will  they 
“  kick”  if  they  each  get  only  a  sixth  ?”  (The  sex  of  the 
twins  was  not  stated.  )2 

In  an  Iowa  case  in  1877, 3  it  appeared  that  a  testator 
having  two  children  bequeathed  his  entire  property  to 
his  wife.  After  execution  of  the  will,  two  other  children 
were  born  to  him.  Held,  that  the  will  was  presump¬ 
tively  revoked.  By  Statute  1  Viet.  c.  26,  §  18,  a  will  is  re¬ 
voked  by  the  testator’s  afterwards  marrying.  So  also  in 
some  of  our  States.4  And  even  previous  to  that  English 
statute,  a  valid  marriage  combined  with  the  birth  of  a 
child  revoked  the  will.5  So  also  in  Massachusetts,  etc.6 

In  an  English  case  in  1711, 7  where  one  possessed  of  a 
long  term  for  years  devised  it  to  his  wife  for  life  and  at 
her  death  “  to  the  child  of  which  she  is  enceinte ,”  and  he 
died,  but  she  was  not  enceinte,  it  was  held  good  ;  and 
she  took  the  surplus  of  the  personal  estate.  In  a  case  in 
1875, 8  a  bequest  to  “such  child  as  shall  attain  the  age,” 
etc. ,  ‘  ‘  and  if  there  be  one  such  child,  ”  etc. ,  was  construed 
to  mean  “if  there  be  no  such  child,”  etc. 

§  1747.  Gun,  “  Household  Property.” 

What  is  included  in  a  testator’s  expression,  ‘  ‘  house- 

1  As  to  “ unmarried”  in  seduction  statutes,  see  §  1552. 

2  See  Anon.,  16  Alb.  L.  J.  156.  8  Negus  v.  Negus,  46  Iowa,  487. 

4  N.  Car.  Code,  §  2177. 

6  Gibbons  v.  Count  (1799),  4  Vesey,  840. 

6  Nutt  v.  Norton  (1886),  142  Mass.  242. 

7  Jones  v.  Westcomb,  Eq.  Cas.  Abr.  245. 

8  Moore  v.  Beagley,  33  L.  T.  R.  N.  S.  198. 
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hold  property  in  the  dwelling  house  ”  ?  In  a  New  York 
case  in  1883, 1  such  gift  to  the  widow  was  held  to  pass  a 
gun.  An  amusing  rhymed  report  of  the  case  appeared 
in  1890, 2  a  verse  or  two  whereof  may  here  follow  : 

“  Or  maybe  it  had  shone  with  brightest  ray 
When  it  had  helped  to  make  a  host  retreat 
In  fierce  sham  fight  on  general  training  day, 
Predestined  to  unmerited  defeat  ! 

“  On  this  great  point  the  book  affords  no  history  ; 

And  lest  the  reader  think  that  I  have  mocked, 

I  leave  the  matter  in  its  pristine  mystery,— 

I  will  not,  like  a  gun,  ‘  go  off  half-cocked  :  ’.  .  . 

“  No  matter  if  the  widow  couldn't  shoot, 

Nor  knew  the  muzzle  from  the  deadly  breach, 

It  just  as  well  her  purposes  did  suit 
To  have  the  empty  gun  within  her  reach. 

“  Just  let  her  at  a  window,  gun  in  hand, 

But  draw  a  bead  on  tramp  in  quest  of  pie, 

And  he’d  indubitably  understand 

By  one  means  or  the  other  he  must  die. 

“  The  parties  therefore  were  discharged  from  court  ; 

The  widow  with  her  husband’s  gun  went  off  ; 

The  gun  in  92  New  York  makes  its  report, 

And  leaves  the  next  of  kin  to  legal  scoff. 

“  As  ’twas  a  serious  matter  of  opinion, 

’Twas  wisely  left  to  Finch,  judicial  fowl, 

As  sound  in  subjects  of  the  law’s  dominion 
As  if  he  were  Minerva’s  big-eyed  owl.” 

§  1748.  Areson  Clock  Comma. 

In  a  New  York  case  in  1840, 3  tlie  Court  of  Errors 
(eleven  senators  against  ten)  reversed  the  decision  of  the 
Supreme  Court  and  declared  that,  in  a  will,  “  punctuation 
determines  nothing.”  Areson  gave  “unto  my  beloved 
wife,  all  my  real  estate,  one  clock,  and  the  interest  of 
five  hundred  dollars  during  her  lifetime.”  Held,  that 

1  Re  Frazer,  92  N.  Y.  239. 

3  Areson  v.  Areson,  3  Denio,  458. 


2  2  Gr.  Bag,  545. 
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the  last  three  words  qualified  all  the  antecedents  in  the 
.sentence,  and  that  in  the  lands  she  took  an  estate  for 
life  only.  Senator  Wright  opined  that  the  testator 
meant  the  clock  to  he  an  heirloom, — “he  was  willing 
to  confide  this  family  relic  to  his  widow  while  she  sur¬ 
vived  her  aged  companion,  and  then  it  should  again  serve 
to  tick  away  another  generation  with  other  members  of 
his  family.” 

§  1749.  Ambiguous  Names  in  Bequest. 

In  a  New  York  case  in  1873,1  it  appeared  that  Van 
Alstyne  made  a  bequest  to  “  The  Society  for  the  belief 
of  Indigent  Aged  Females.”  The  Court  of  Appeals  gave 
it  to  the  defendant,  “  An  Association  for  the  Relief  of 
Respectable  Aged  Indigent  Females  in  the  City  of  New 
York,”  and  refused  to  admit  parol  evidence  thaf  the 
plaintiff  was  meant,  namely,  “St.  Luke’s  Home  for 
Indigent  Christian  Females.”2 

§  1750.  Cy  Pres— Count  Rumford  to  Harvard. 

A  cy  pres  case  in  Massachusetts  in  1832  3  was  famous 
partly  from  the  eminence  of  the  parties.  Count  Rumford 
in  his  lifetime  gave  $5,000  in  stock  of  the  United  States, 
to  the  American  Academy  of  Arts  and  Sciences,  in  trust 
to  pay  the  interest  biennially  as  a  premium  to  the  author  of 
such  discovery,  or  improvement  on  heat  or  light,  published 
in  America  during  the  preceding  two  years,  as  should 
in  their  opinion  tend  most  to  promote  the  good  of  man¬ 
kind  ;  and  to  invest  any  unapplied  income  in  the  same 
manner,  and  add  it  to  the  principal,  and  proportionally 
increase  subsequent  premiums.  By  his  will  he  bequeathed 
the  residue  of  his  estate  to  Harvard  College  for  the  pur¬ 
pose  of  founding  a  professorship  to  teach,  by  lectures 
and  experiments,  the  utility  of  the  physical  and  mathe¬ 
matical  sciences  for  the  improvement  of  the  useful  arts 
and  the  industry  and  well-being  of  society.  It  however 
became  impracticable  to  carry  out  the  intent  of  the  donor 

1  St.  Luke’s  Home,  etc.,  52  N.  Y.  191. 

2  And  see  cases,  ante,  §  627,  idem  sonans,  etc. 

8  American  Academy  v.  Harvard  College,  12  Gray,  582. 
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in  the  mode  prescribed  for  the  application  of  the  income 
and  investment  of  the  fund  given  to  the  Academy. 

Chief  Justice  Shaw  held  that  Harvard  College  had 
no  claim  to  any  part  of  this  fund  or  its  accumulations  ; 
but  that  the  Academy  might,  pursuant  to  a  scheme  re¬ 
ported  by  a  master,  and  sanctioned  by  the  court,  award 
premiums  at  any  annual  meeting  of  not  more  than  $600 
each,  for  any  such  discovery  or  improvement  previously 
made  ;  and  might  appropriate  the  surplus  of  future  income 
to  purchasing  such  books,  papers  and  philosophical  appa¬ 
ratus,  and  making  such  publications  or  procuring  such 
lectures,  experiments  or  investigations  as  should  in  their 
opinion  best  facilitate  and  encourage  the  making  of 
discoveries  and  improvements  which  might  merit  such 
premiums  ;  and  that  the  funds  might  be  invested  in 
different  securities. 

§  1751.  General  Martin’s  Lucknow  Bequest. 

An  important  cy  pres  case  was  decided  by  the  English 
Privy  Council  in  1876,  on  appeal  from  the  High  Court 
of  Bengal.1  General  Martin,  a  Frenchman,  after  attain¬ 
ing  high  rank  in  the  East  India  Company’s  employ, 
served  the  Nawab  Vizier  of  Lucknow,  and  died  there  in 
1801,  bequeathing  6,000  rupees  to  the  relief  of  poor  debtors 
in  prison  in  Calcutta,  4,000  rupees  for  release  of  those  in 
Lyons,  and  4,000  for  release  of  those  at  Lucknow,  “if 
none,  that  sum  is  to  remain  to  the  estate.”  In  1865,  the 
funds  in  excess  of  what  was  required  for  poor  prisoners  at 
Calcutta  amounted  to  351,000  rupees.  By  the  residuary 
clause,  “  after  the  several  payments  of  gift  and  others, 
as  also  the  several  establishments,  if  a  surplus  of  ten  lacs 
remains,  that  above  surplus  is  to  be  divided  in  such 
manner  as  to  increase  the  three  establishments.”  It 
was  held  that  the  jurisdiction  of  the  court  to  act  on  the  cy 
pres  doctrine  upon  the  failure  of  a  specific  charitable 
bequest — as  here,  the  Lucknow  gift  being  declared  void 
arises,  whether  the  residue  be  given  to  charity,  or  not, 
unless  there  be  an  implied  direction  that  the  bequest,  if 
1  Mayor  of  Lyons  v.  Advocate-General  of  Bengal,  L.  R.,  1  App.  Cas.  91. 
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it  fails,  go  to  the  residue  ;  and  that  such  direction  could 
not  here  he  implied. 

§  1752.  Perverse  Hardwicke's  Perversion  of  Paz's  Bequest— 
Stewart  to  Bismarck. 

Elias  Paz,  a  Jew,  made  a  bequest  for  education  of 
young  Israelites  in  the  Talmud.  Lord  Hardwicke  de¬ 
clared  it  void,  as  supporting  a  religion  discountenanced 
by  the  law  of  England  ;  and  then  obtained  the  Royal  sanc¬ 
tion  to  give  the  fund  by  cy  pres  to  support  a  preacher  to 
instruct  children  in  the  Foundling  Hospital  in  the  Chris¬ 
tian  religion.  It  is  not  reported  whether  Paz’s  ghost 
arose,  and  asked  his  Lordship  to  define  cy  pres. 

A  newspaper  wag  reported  the  Bismarck-Stewart 
episode  under  the  title  “  Cy  pres  Interpretation  of  Testa¬ 
ment,”  saying,  “  Bismarck  sent  his  photo  to  A.  T.  Stewart, 
the  New  York  merchant  millionaire,  and  asked  him  to 
send  his’n.  Stewart  responded  :  ‘Your  photo  came. 
Thanks.  Dinna  ye  ken,  I  never  allow  my  blue-eyed 
phiz  to  be  ta’en  ?  much  less,  to  be  carried  awa’  ?  Silver 
and  gold  have  I — somewhat — and  such  as  I  have,  gie  I 
unto  thee, — in  trust  naetheless  to  be  distributed  amang 
the  sufferers  by  the  recent  floods  in  Silesia.  Enclosed  is 
a  draft  for  $50,000.  G’lang  !  ’  ” 

§  1753.  Fenner’s  “  Voice  of  Humanity.” 

In  an  English  case  in  1857, 1  it  appeared  that  the  testa¬ 
tor,  Fenner,  gave  £300  to  be  applied  (on  expiration  of 
his  wife’s  life  estate)  for  continuing  the  periodical,  The 
Voice  of  Humanity, — a  quarterly  at  date  of  the  will  (1834) 
in  a  sinking  condition,  and  devoted  to  remedying  cruelty 
to  dumb  animals.  The  Voice  had  (for  want  of  financial 
wind)  become  hushed  in  death  long  before  the  testator 
lost  his  wind.  The  brief  of  James  and  Bever,  counsel  for 
the  next  of  kin,  after  stating  the  Prospectus  of  the  Voice, 
concluded:  “At  all  events,  if  it  is  to  be  executed  cy 
pres ,  the  intention  being  to  benefit  worn-out  horses, 
donkeys,  etc.,  the  nearest  approach  to  the  literal  carry - 

1  Marsh  v.  Means,  3  Jurist,  N.  S.  790. 
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ing  out  such  intention  would  be  to  give  it  to  the  testator’s 
next  of  kin.”  Vice-Chancellor  Wood  held  that  the  legacy 
had  lapsed.  He  gave  it  to  the  next  of  kin,  on  the  ground 
that  the  will  contained  no  direction  for  the  promoting 
principles  put  forward  by  the  Voice. 

§  1754.  In  Terrorem  Conditions— Precedent  and  Subsequent. 

The  rule  of  construction  commonly  known  as  the 
doctrine  of  conditions  in  terrorem ,  may  be  briefly  stated 
thus  :  Where  a  testator  attaches  to  his  bounty  a  condi¬ 
tion  of  forfeiture  on  marriage,  the  court  often  refuses  to 
construe  his  words  according  to  their  natural  meaning, 
and  holds  that  he  did  not  really  intend  the  threatened 
forfeiture  to  take  effect,  but  only  inserted  the  condition 
in  the  hope  that  the  legatee,  by  taking  an  erroneous 
view  of  his  intentions,  might  be  intimidated  into  remain¬ 
ing  single.  Nobody  knows  the  age  of  this  rule.  A 
leading  case  of  its  application  was  in  4778, 1  where  one 
Richard  Kee  made  a  large  bequest  of  South  Sea  stock  to 
his  putative  daughter,  Margaret  C.  Tyler,  to  vest  on  her 
becoming  twenty-one  years  old,  but  if  meanwhile  she 
marry  against  her  mother’s  consent,  then  her  moiety  of 
the  £10,000  stock  should  go  to  her  mother.  After  Kee’s 
death,  Margaret  married  Scott  at  eighteen  without  the 
consent  of  her  mother,  who,  soon  afterward  becoming 
bankrupt,  her  bankers  insisted  on  holding  the  securities 
for  her  debt.  Lord  Chancellor  Thurlow,  after  reviewing 
cases,  distinguishing  between  conditions  precedent  and 
conditions  subsequent,2  recognized  the  general  rule, 
hut  decided  against  the  daughter. 

A  condition  in  a  will  against  marrying  one  not  a 
Hebrew  has  been  held  valid.3 

§  1755.  Against  Remarriage. 

In  an  English  case  in  1880, 4  a  condition  against  a 

1  Scott  v.  Tyler,  2  Brown,  Ch.  Cas.  431. 

2  E.  g.,  Harvey  v.  Aston,  Comvns,  726. 

3  Hodgson  v.  Halford  (1879),  L.  R.,  11  Ch.  Div.  959. 

4  Jenner  v.  Turner,  L.  R.,  16  Ch.  Div.  188. 
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brother  of  the  testatrix  marrying  a  domestic  servant 
was  held  valid.  In  1875,  a  condition  in  restraint  of 
remarriage  of  the  husband  of  her  niece  was  held 
invalid.1  In  a  case  in  1862, 2  a  condition  in  restraint  of 
remarriage  of  the  widow  of  the  testator’s  nephew  was 
held  valid  ;  Vice-Chancellor  Wood,  in  an  opinion  nine 
pages  long,  reviewing  the  authorities. 

In  an  English  case  in  1871, 3  Sir  George  Jessel,  Mas¬ 
ter  of  the  Rolls,  after  remarking  that  it  was  not  his 
right  to  make  new  law  merely  because  he  deemed  the 
old  unreasonable,  held  that  a  condition  subsequent  in 
restriction  of  marriage  is  void,  if  annexed  to  a  gift  of 
the  income  of  a  mixed  fund  arising  from  proceeds  of  real 
or  of  personal  estate. 

Swinburne  has  remarked,4  that  “  prohibition  of  the 
first  marriage  is  much  more  odious  in  law  than  of  the 
second.” 

§  1756.  Massachusetts  Distinction. 

The  doctrine  of  conditions  in  terrorem  was  recognized 
in  an  early  Massachusetts  case,5  where  John  Gray,  in 
1S05,  bequeathed  an  annuity  to  his  wife  “during  her 
widowhood  and  life,”  but  to  cease  on  her  second  mar¬ 
riage.  She  was  given  the  annuity,  notwithstanding  her 
second  marriage ;  the  will  containing  no  express  devise 
over,  except  to  the  residuary  legatee,  who  was  the  heir- 
at-law  of  the  testator.  Judge  Sedgwick  gave  the 
opinion;  Judge  Sewall  dissented;  and  Chief  Justice 
Tlieoph.  Parsons,  being  a  relative  of  the  parties,  did  not 
ait. 

Some  one  has  suggested  that  the  reason  the  rule  has 
'scaped  the  raid  of  law  reformers  is,  that,  like  the  reed 
in  the  fable,  its  very  weakness  constitutes  its  strength  ; 
in  other  words,  that  in  their  breast  there  is  the  chivalry 
of  the  old  knights — parcere  subjectis,  et  debellare  super - 

1  Allen  v.  Jackson,  L.  R. .  19  Eq.  Cas.  631. 

2  Newton  v.  Marsden,  2  Johns.  &  Hem.  356. 

8  Bell  v.  Bellairs,  L.  R.,  18  Eq.  Cas.  310. 

4  Wills,  part  4,  §  12.  5  Parsons  v.  Winslow,  6  Mass.  169. 
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bos, — to  spare  the  small  game  and  direct  their  attacks 
to  the  audacious,  haughty  abuses.  The  alleged  ground 
of  condition  precedent  and  condition  subsequent  is  not 
readily  appreciable.  It  would  seem  that  the  form  is  a 
mere  incident  of  circumstances. 

Suppose,  for  instance,  that  a  testator  simply  desires 
to  make  a  provision  for  his  daughter  on  her  marriage 
with  her  mother’s  consent,  he  would  naturally  put  it  in 
form  of  a  condition  precedent.  But  if  he  wanted  the 
provision  to  take  effect  immediately  after  his  death,  he 
would  leave  an  annuity  to  his  daughter,  with  the  condi¬ 
tion  that  it  should  cease  or  go  over  if  she  married  with¬ 
out  her  mother’s  consent.  This  is,  of  course,  a  condi¬ 
tion  subsequent,  but  it  cannot  be  supposed  that  he  is  less 
anxious  in  the  one  case  than  in  the  other  to  prevent  his 
daughter  from  making  an  imprudent  match.1 

§  1757.  Cognate  Application  of  Rule  to  Forfeitures. 

In  considering  the  in  terrorem  rule  it  maybe  of  interest 
to  compare  the  right  of  a  court  of  equity  to  relieve 
against  forfeitures.  Thus  when  a  lease  or  a  mortgage 
stipulates  that  if  payment  be  not  punctual,  there  shall 
be  a  certain  penalty  or  forfeiture.  As  to  an  English  case 
in  1721, 2  Lord  Macclesfield  afterwards  stated  that  the 
true  ground  of  the  relief  was  from  the  original  intent  of 
the  case,  where  the  penalty  is  designed  to  secure  money, 
and  “the  court  gives  him  all  that  he  expected  or  de¬ 
sired.”  In  a  case  in  1784, 3  Lord  Chancellor  Tliurlow 
recognized  the  rule  and  enjoined  enforcement  of  the 
penalty  of  a  bond  to  secure  a  collateral  object,  namely, 
the  use  of  a  certain  room.  A  distinction  has  been  made 
in  case  of  a  covenant  that  if  payment  be  not  punctual, 
the  rate  of  interest  shall  be  higher ;  or  conversely,  if 
punctual,  the  rate  be  lower. 

In  a  Massachusetts  case  in  I860,4  the  court  refused  to 


1  See  2  Redf.  Wills,  283,  292. 

2  Peachy  v.  Somerset,  1  Strange,  447. 

3  Sloman  v.  Walker,  1  Brown,  Ch.  Cas.  418. 

4  Gannett  v.  Albree,  103  Mass.  372. 


Chap.  XXXI. 


WILLS. 


1307 


compel  specific  performance  of  an  agreement  to  renew  a 
lease  of  premises  in  Pemberton  Square,  Boston,  where 
there  was  a  stipulation  for  use  strictly  as  a  private 
dwelling,  and  the  assignee  had  allowed  them  to  be  used 
as  a  boarding-house. 

The  statute  of  Wm.  III.,  assuming  to  import  the  rule 
of  equity  into  courts  of  law,  has  been  severely  criticised.1 
In  a  New  Tork  case  in  1873, 2  it  was  held  that  the  court 
has  no  power  to  relieve  a  mortgage  from  a  forfeiture  of 
condition  that  the  whole  principal  shall  become  due  at 
the  election  of  the  mortgagee,  upon  a  failure  to  pay 
interest,  or  to  order  a  stay  until  further  default.  Sim¬ 
ilarly  in  Indiana,  in  188I.3 

§  1758.  Interest— Heirs’ Post-obit  Bonds. 

In  this  connection  one  is  reminded  of  the  old  dogma 
that  compound  interest  is  more  wicked  and  oppressive 
than  simple  interest.  It  would  seem  that,  if  one  bor¬ 
rows  $20,000,  at  five  per  cent.,  thus  owing  at  the  end  of 
the  year  $21,000,  and  does  not  pay,  then  interest  is  just 
as  much  due  the  second  year  on  $21,000,  as  it  was  the 
first  on  $20,000.  Before  the  usury  laws  had  become 
modified,  it  was  all  well  enough  for  courts  of  equity,  in 
cases  of  secret  loans  to  a  young  man  at  exorbitant  in¬ 
terest  on  security  of  expected  inheritance,  to  relieve  the 
heir-expectant.  But  it  is  not  easy  to  discover  why  any 
longer, on  his  behalf,  the  courts  should  refuse  their  sanc¬ 
tion  to  a  bargain  otherwise  than  in  the  case  of  other  per¬ 
sons. 

In  some  instances,  post-obit  bonds  have  been  sus¬ 
tained.4  A  distinction  seems  properly  to  have  been 
made  by  Chief  Justice  Parsons,5  declaring  void  a  con¬ 
tract  by  an  heir  to  convey  on  the  death  of  his  ancestor 
(the  heir  living)  a  certain  undivided  part  of  the  heir’s 

1  See  Betts  v.  Burcli,  28  L.  J.  Eq.  269. 

2  Bennett  v.  Stevenson,  53  N.  Y.  508. 

8 Buchanan  v.  Berkshire  L.  Ins.  Co.,  96  Ind.  510.  On  the  subject 
generally,  see  2  Story,  Eq.  Jur.  §  1315  ;  2  Jones,  Mortg.  1185. 

4  Wharton  v.  May,  5  Yesey,  27. 

5  Boynton  v.  Hubbard,  7  Mass.  112. 
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portion ;  this  being  in  effect  a  fraud  upon  the  ancestor, 
and  against  public  policy. 

§  1759.  Dividend  Rule  in  Minot’s  Case— Perpetuities. 

A  question  sometimes  put  upon  a  Massachusetts 
law  student’s  examination  is  :  “  What  is  the  rule  in 
Minot’s  case?”  This  refers  to  a  rule  enunciated  in  a 
Massachusetts  case  in  1868  1  (construing  the  Lee  Will), 
for  the  guidance  of  trustees  of  property  invested  in  cor¬ 
poration  shares,  namely,  to  regard  cash  dividends,  how¬ 
ever  large,  as  income,  and  stock  dividends,  however 
made,  as  capital.2 

A  devise  is  sometimes  invalidated  by  the  testator’s 
attempt  to  create  a  perpetuity,  prolonging  the  vesting 
beyond  lives  in  being,  etc.3 

§  1760.  Advancements— Ademption— Dorothea  Astor. 

In  the  case  of  the  will  of  John  J.  Astor,4  it  was  held 
that  a  testator  may  properly  provide  that  a  legacy  shall 
not  be  payable  if,  in  his  lifetime,  he  shall  give  to  the 
legatee  an  amount  equal  to  such  legacy  ;  also  that  the 
express  provision  of  the  will,  that  a  gift  which  is  to  have 
the  effect  of  ademption  will  be  found  entered  in  the 
testator’s  books  of  account,  makes  such  entry  the  highest 
evidence  of  his  intention.  Thus  a  legacy  of  $100,000  to 
his  daughter  Dorothea  (afterwards  Mrs.  Langdon)  was 
held  to  be  adempted  and  satisfied.  On  the  subject  of  ad¬ 
vancements,  the  codicils  and  subsequent  events  rendered 
the  case  very  interesting.  The  report  covers  nearly 
.fifty  pages. 

§  1761.  Trusts— Marshall’s  Will. 

Of  famous  will  cases,  that  of  the  will  of  Benjamin 
Marshall,  a  wealthy  cotton  manufacturer,  of  Troy, 
N.  Y.,5  is  of  interest  in  its  bearing  on  the  subject  of 

1  Minot  v.  Paine,  99  Mass.  101. 

2  See  F.  B.  Patten’s  collation,  33  Alb.  L.  J.  106. 

8  As  to  perpetuities,  see  collation,  18  Am.  &  Eng.  Encyc.  of  Law 
{1892),  335  et  seq. 

4  Langdon  v.  Astor’s  Executors,  16  N.  Y.  9. 

6  Downing  v.  Marshall,  23  N.  Y.  366. 
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trusts  and  perpetuities.  There  were  also  questions  of 
legacies  lapsed  from  the  death,  before  his  own,  of  his 
only  child,  John,  an  imbecile.  There  was  $150,000  in 
real  estate  and  also  a  large  personalty.  In  the  fifth 
item,  the  will  conveyed  the  Ida  Mills  to  the  executors  to 
operate  during  the  natural  lives  of  J.  M.  Colville  and 
J oseph  Marshall  or  survivor,  and  to  give  the  net  annual 
income,  one  half  to  the  Marshall  Infirmary,  and  the 
other  half  in  equal  shares  to  the  American  Bible  Society, 
the  American  Tract  Society  and  the  American  Home 
Missionary  Society.  The  Court  of  Appeals  held  that 
this  provision  failed  because  the  New  York  statute 
required  such  trust  to  depend  on  the  lives  of  the  bene¬ 
ficiaries,  and  Colville  and  Joseph  Marshall  had  no  interest 
as  such  ;  they  receiving  the  rents  and  profits  only,  and 
the  corpus  going  to  the  executors.  This  was  but  a 
bagatelle  of  the  points  decided. 

Irving  Browne  (himself  then  a  Troy  lawyer)  tells  us 1 
that,  it  took  eight  years  and  cost  $50,000  to  make  out  the 
legal  meaning  of  the  will.  He  facetiously  adds  that  the 
court  in  effect  decided  that  the  business  of  the  religious 
societies  was  the  printing  of  tracts  and  Bibles  and  not 
of  cotton  cloths  ;  “  even  religious  pocket-handkerchiefs 
calculated  for  the  meridian  and  intelligence  of  heathen¬ 
dom  would  not  answer.” 

Perhaps  it  was  owing  to  the  tendency  of  minds  of 
that  testator’s  ilk  (see  1  Tim.  v.  8),  that  New  York  in 
1860  enacted  that  devises  to  certain  societies  should  not 
exceed  half  the  testator’s  estate.  In  a  case  decided  in 
1880, 2  the  Court  of  Appeals  justices  were  not  agreed 
as  to  Kerr’s  will  giving  $10,000  to  Union  Theological 
Seminary,  $5,000  to  the  Presbyterian  Board  of  Foreign 
Missions,  $5,000  to  the  Presbyterian  Board  of  Home 
Missions,  $5,000  to  the  Presbyterian  General  Assembly, 
and  five  other  bequests  to  religious  societies  and  objects. 

§1762.  H ew  Y ork  Restriction— Taxability . 

As  to  the  New  York  statutory  restriction  upon  gifts  to 

1  2  Alb.  L.  J.  229.  2  Kerr  v.  Dougherty,  79  N.  Y.  327. 


1310 


LEADING  IN  LAW,  ETC. 


Chap.  XXXI. 


charitable  institutions,  see  Judge  Poole’s  interesting 
sketch  of  the  case  of  the  Fisk  Will  and  Cornell  Uni¬ 
versity.1 

The  inconsistency  of  the  decisions  construing  the 
JST.  Y.  statute  for  taxing  legacies  is  rather  interesting. 
In  a  case  in  1891, 2  a  legacy  to  Vassar  Brothers  Home  for 
Aged  Men  at  Poughkeepsie,  was  held  not  to  be  taxable, 
although  an  entrance  fee  was  charged ;  The  Home  was 
an  “almshouse”  within  the  statute.  This  overruled  a 
decision  on  one  of  the  points  in  the  Vanderbilt  Will  case 
decided  in  1891,  namely,  that  a  legacy  to  the  Christian 
Home  for  Intemperate  Men  was  not  exempt.3  Compare 
the  case  in  1889,  of  a  legacy  to  the  Young  Men’s 
Christian  Association.1 

§  1763.  Statute  of  Uses— Masses  for  Souls. 

Under  the  “Statute  of  Uses,”5  lands  devised  or 
otherwise  disposed  of  for  what  were  declared  super¬ 
stitious  uses,  were  forfeited  to  the  crown  ;  e.  g.,  use  to 
maintain  persons  to  pray  for  souls  in  purgatory,  or  use 
to  maintain  perpetual  obits,  lamps,  etc.  Under  Stat. 
43  Eliz., — and  even  previously  under  a  decision  temp. 
35  Eliz.,6 — it  was  lawful  to  give  lands,  etc.,  for  the  find¬ 
ing  of  a  preacher,  for  schools,  churches,  marriage  of  poor 
maids,  etc.  In  an  English  case  in  1802, 7  a  residuary 
bequest  for  educating  poor  children  in  the  Roman  Cath¬ 
olic  faith  was  declared  void.8  In  the  United  States, 
bequests  for  superstitious  uses  have  been  held  void,  as 
against  public  policy.9  A  trust  by  will  for  masses  may 
be  valid.10  In  1884,  there  appeared  a  facetious  “  cate- 

1  4  Gr.  Bag,  137.  2  Re  Vassar’s  Will,  127  N.  Y.  1. 

3  10  N.  Y.  Suppl.  239.  4  Y.  M.  C.  Ass.  v.  N.  Y.,  113  N.  Y  187 

5  Stat.  23  Hen.  VIII.  ch.  10. 

6  Porter’s  Case,  1  Coke,  Rep.  22. 

7  Cary  v.  Abbot,  7  Yes,  490. 

8  As  to  a  bequest  to  say  masses  for  the  donor’s  soul,  see  West  v. 
Shuttleworth,  2  Myl.  &  K.  684. 

9  See  2  Redf.  Wills  (3d  ed.),  495. 

10  Schouler,  Pet.  (1883),  134  Mass.  426  ;  Seibert’s  Appeal  (1886),  18 
W.-  N.  Cas.  276.  See  F.  A.  M’Closkey’s  collation,  32  Alb.  L.  J.  367. 
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chism”  on  two  “distinguished”  New  York  decisions 
hereon.1 2 

§  1763a.  Gifts  to  Dissenters. 

In  an  English  case  in  1684, 2  it  appeared  that  Robert 
Mayot  bequeathed  600  pounds  to  Richard  Baxter,  to  be 
distributed  by  him  among  sixty  “pious  ejected  min¬ 
isters,”  adding  :  “I  would  not  give  it  to  them  for  the 
sake  of  their  non-conformity,  but  because  I  know  many 
of  them  to  be  pious  and  good  men  and  in  great  want.” 
He  also  bequeathed  to  Baxter  £20,  and  £20  to  be  laid 
out  in  a  book  of  his  entitled  “A  Call  to  the  Unconverted.” 
The  court  decreed  that  these  bequests  were  unlawful 
and  void,  and  that  the  money  be  applied  to  maintain  a 
chaplain  for  Chelsea  College. 

But  in  a  case  in  1751, 3  a  bequest  “  to  the  minister  of 
any  place  the  protestant  dissenters  called  Baptists  shall 
meet  in,  provided  it  be  in  the  parish  of  Hemel,  Hemp¬ 
stead,”  was  declared  valid.  And  in  an  English  case  in 
1846, 4  a  bequest  for  the  assistance  of  Unitarian  congre¬ 
gations  was  held  to  be  valid.  Compare  a  case  in  1797, 
of  a  bequest  to  the  trustees  of  a  Methodist  chapel.5 

One  almost  regrets  that  the  illiterately  scrivened  will 
over  the  name  of  Theresa  Carey  (with  a  cross-mark)  was 
held  inoperative  because  not  witnessed  ;  she  wanted 
“mr  carey  to  give  Won  hundred  Dolars  two  the 
methodus  Church.”6  Let  us  hope  that  when  she  reached 
the  shining  gate,  St.  Peter  did  not  hesitate  to  “take  the 
will  for  the  deed.”  Eddinger’s  “unpunct”  will  was 
more  fortunate.7 

1  Power  v.  Cassidy,  79  N.  Y.  602,  and  Prichard  v.  Thompson,  95 
N.  Y.  76.  See  30  Alb.  L.  J.  263.  See  Gilman  v.  McArdle  (1885),  99 
N.  Y.  451.  As  to  a  trust  for  preaching  the  Gospel,  see  Sowers  v. 
Cyrenius  (1883),  39  Ohio,  29  ;  and  collation,  28  Alb.  L.  J.  427  n. 

2Att’y-Gen.  v.  Baxter,  1  Vernon,  248. 

3Att’y-Gen.  v.  Cock,  2  Ves.  Sr.  273. 

4  Shrewsbury  v.  Hornby,  5  Hare,  405. 

6  Att’y-Gen.  v.  Ward,  3  Ves.  Jr.  327. 

6  Camp  v.  Stark  (1875),  814  Pa.  235. 

7  Roekell  v.  Eddinger,  Id.  523.  « 
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A  bequest  “  for  such  missionary  purposes  in  Ireland  ” 
as  the  trustees  should  see  fit,  was  in  1881  held  void  for 
vagueness.1 


(4)  §  1764.  Genuineness— Matlock  Case— Creole  Notary— 
Water-mark. 

The  Matlock  case  involved  the  genuineness  of  alleged 
codicils  to  the  will  of  John  Nuttall,  aland  surveyor,  who 
died  at  Matlock  in  Derbyshire,  in  1856.  Forgery  was 
charged  against  John  Else,  his  assistant,  a  relation  by 
marriage.  The  case  went  up  to  the  House  of  Lords,  and 
was  decided  against  Else  by  comparison  of  writings.2 

In  Mr.  G.  W.  Cable’s  story,  “Attalie  Brouillard,” 
in  the  Century  Magazine,  September,  1889,  is  an  account 
of  a  fraudulent  will.  The  will  was  certified  by  a  Creole 
notary.  Besides  the  residuary  bequest  there  was  but 
one  bequest,  namely  :  “I  weel  and  bickweath  to  my 
fran’  Camille  Ducour  the  sawm  of  fifteen  hawndred 
dollars  in  cash.” 

In  1871,  at  Providence,  R.  I.,  a  will  bearing  date 
1855  was  proved  fraudulent  by  the  fact  that  the  paper 
on  which  it  was  written  contained  the  water-mark  “A. 
P.  Co.,  Superfine  when  no  paper  so  marked  was  sold 
before  the  year  1860. 

§  1765.  Title  under  Forged  Will. 

A  bona  fide  purchaser  of  land  from  a  devisee  under  a 
will  admitted  to  probate  gets  good  title,  although  the 
will  be  afterwards  annulled  as  a  forgery  ;  all  parties  are 
bound  by  the  notice  of  probate.  For  where  the  law 
sanctions  a  thing  to  be  done,  it  protects  the  doer  in  the 
doing.  So  held  in  Texas  in  1878. 3  So  also  in  England 
in  1879,  as  to  the  payment  of  money  to  the  executor 
under  a  forged  will.4  So  also  in  Pennsylvania  in  1826, 
as  to  the  executor’s  right  of  accounting,  etc.5 

1  Scott  v.  Brownrigg,  L.  R.,  9  Ir.  246. 

2  See  5  Gr.  Bag,  547.  8  Steele  v.  Renn,  50  Tex.  467. 

4  Allen  v.  Dundas,  3  Durnf.  &  E.  (T.  R.)  125. 

6  Huff’s  Estate,  15  Serg.  &  R.  39. 
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(5)  §  1766.  Revocation— Tearing. 

In  an  English  case  in  1820, 1  it  was  held  that  the  testa¬ 
tor's  tearing  the  will  into  four  pieces,  in  a  fit  of  passion, 
did  not  amount  to  a  revocation  ;  he  on  becoming  calm 
expi  essing  satisfaction  that  it  was  no  worse.  Similarly 
held,  in  a  Vermont  case  in  1S59,2  where  consummation 
of  an  intended  revocation  was  prevented  by  temporarily 
keeping  the  will  out  of  the  testator’s  hands.  Judge 
Milo  L.  Bennett,  however,  remarked  that  if  the  intention 
had  been  defeated  by  fraud,  equity  would  probably  with¬ 
hold  any  advantage  from  the  wrong- doer. 

In  an  English  case  in  1882, 3  it  appeared  that  an 
engineer  on  a  channel  steamer  made  a  will  in  1876, 
leaving  everything  to  his  wife.  They  had  a  quarrel  ;  she 
lost  her  temper,  tore  up  the  will,  and  threw  the  pieces  in 
the  fireplace.  He  picked  them  up,  placed  them  in  an 
envelope,  labeled  it  “Poison,"  and  put  it  in  his  pocket. 
He  died  of  small-pox  on  the  steamer  in  1881.  She  found 
the  envelope,  propounded  the  shreds  for  probate,  and  de¬ 
feated  the  contention  of  the  ten  children  that  there  was 
animus  revocandi. 

In  a  Wisconsin  case  in  1884, 4  a  writing  on  the  will  or 
its  wrapper:  “I  revoke  this  will,”  signed  by  the  tes¬ 
tatrix  and  dated,  but  not  witnessed,  was  held  to  be  no 
revocation.  Destruction  of  a  will,  effected  by  undue  in¬ 
fluence,  does  not  operate  a  revocation.5 

(61  §  1767.  Erasure  —  Remedies  —  Injunction  —  Probate  — 
Caveat. 

In  England,  a  word  erased  after  execution  of  the 
will  may  be  restored  on  probate.  So  held,  to  make  a 
legacy  payable  to  grandchildren  when  twenty- one  years 
old,  instead  of  when  t wenty- “  fi ve  ”  years  old, — such 
being  void.6 

Specific  performance  of  an  oral  agreement  to  make  a 

1  Perkes  v.  Perkes,  3  Barn.  &  Aid.  489. 

2  Blanchard  v.  Blanchard’s  Heirs,  32  Vt.  62. 

8  Wells  v.  Waight,  26  Alb.  L.  J.  482. 

4  Ladd’s  Will,  60  Wis.  187.  5  Rich  v.  Gilkey  (1881),  73  Me.  595. 

6Sturton  v.  Whellock  (1883),  48  L.  T.  Rep.  N.  S.  237. 
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will  with  a  certain  specified  provision,  will  be  enforced.1 
In  South  Carolina,  equity  will  not  assume  jurisdiction 
to  relieve  in  case  of  fraudulent  destruction  of  a  will.2 
In  Ireland,  equity  will  inspect  a  will  to  construe  it,  but 
not  to  question  its  admissibility  to  probate.3  But  com¬ 
pare  a  Mississippi  case  in  1850. 4 

The  statutes  of  the  several  States  provide  for  probate 
practice.  In  a  few  States,  a  caveat  may  be  resorted  to 
as  in  the  English  ecclesiastical  courts,  but  merely  as  a 
precaution  against  inconsiderate  action.5 

(7)  §1768.  Validity  —  Public  Policy  —  Illicit  Relations  — 
Felons. 

In  a  Georgia  case  in  1887, 6  Dickson’s  bequest  to  his 
illegitimate  child  and  to  her  sons  whom  he  believed  to  be 
begotten  out  of  wedlock  by  his  deceased  friend  Eubanks, 
was  held  to  be  void  as  against  public  policy. 

The  mere  existence  of  an  illicit  relation  will  not  avoid 
the  will.7  But  influence  of  the  testator’s  mistress  will 
be  jealously  scrutinized.8 

In  England,  a  person  civiliter  mortuus  is  bereft  of 
testamentary  capacity.9  But  in  a  Kentucky  case  in 
1827, 10  it  was  held  that,  in  absence  of  express  attainder 
or  forfeiture,  a  felon  under  capital  sentence  may  make  a 
valid  will. 

§  1769.  Undue  Influence — Spiritualistic. 

A  will  may  be  invalid  because  of  undue  spiritualistic 
influence.11  In  a  Maryland  case  in  1879, 12  a  will  was  held 

1  Sherman  v.  Scott  (1882),  27  Hun,  331. 

2  Myers  v.  O’Hanlon  (1861),  13  Rich.  196. 

a  Taylor  v.  Creagli  (1858),  8  Ir.  Ch.  Rep.  281. 

4  Ragland  v.  Green,  14  Sm.  &  M.  194. 

6  See  Lawrence’s  Will  (1848),  3  Halst.  Ch.  215. 

6  Smith  v.  Du  Bose,  78  Ga.  413. 

7  See  the  case  of  Mrs.  Jacobs-McClelland’s  will,  Monroe  v.  Barclay, 
17  Ohio  St.  302. 

8  Dean  v.  Negley,  41  Pa.  312  ;  Rudy  v.  Uhlrich  (1871),  69  Pa.  177. 

9  Jlacon,  Abr.  Wills,  B. 

10  Rankin’s  Heirs  v.  Rankin’s  Ex.,  6  T.  B.  Mon.  531. 

11  Leighton v.  Orr,  44 Iowa,  679  ;  Lyon  v.  Home,  L.  R.,  6  Eq.  Cas.  655; 

Robinson  v.  Adams,  62  Me.  369.  12  Brown  v.  Ward,  53  Md.  376. 
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valid,  even  though  the  testatrix  acted  under  supposed 
instructions  from  the  spirit  of  her  deceased  brother  ; 
this,  in  absence  of  any  other  mental  unsoundness. 

The  effect  of  spiritualistic  belief  on  testamentary 
capacity  will  be  considered  presently.1 

§  1770.  Spiritual  Advisers — Yea-and-amen  Monkery. 

Swinburne’s  treatise  on  wills  tells  us  that  a  monk 
once  came  to  a  dying  man  to  make  his  will,  and  asked 
him  if  he  would  give  such  a  manor  to  his  monastery. 
The  man  feebly  answered  yea.  Then  if  he  would  give 
such  and  such  estates  to  such  and  such  pious  uses  ;  to 
all  of  which  the  man  kept  on  feebly  answering  yea. 
Then  the  heir-at-law,  disgusted  and  exasperated,  spoke 
up,  and  asked  him  if  he  didn’t  think  the  monk  was  a 
damnable  knave.  To  this  also  he  answered  yea.  On 
the  documents  being  propounded  for  probate  it  was 
adjudged  to  be  no  will.  Perhaps  the  New  York  legis¬ 
lature  of  1848  had  this  case  in  mind  when  requiring  at 
least  two  months  to  intervene  between  the  making  of 
the  will  and  the  testator’s  death,  to  render  such  chari¬ 
table  disposals  valid. 

§  1771.  Twyman  “  Placing  Special  Confidence  in ”  the  Chap- 
scrivener. 

An  owergude  clergyman  scrivening  your  will  and 
making  himself  your  executor,  may  possibly  overdo  the 
consideration  of  his  own  worldly  interests.  In  a  New 
Hampshire  case  in  1818, 2  it  appeared  that  Willard,  the 
pastor  of  the  lone  old  lady  Twyman,  volunteered  to  draft 
her  will.  Here’s  a  sample  of  the  product  (after  the  intro¬ 
duction):  “  I  desire  to  be  decently  buried  in  the  church¬ 
yard  of  St.  John's  Church,  at  the  discretion  of  my 
executor  hereinafter  named,  and  my  worldly  estate  I  give 
and  devise  as  follows  :  first,  it  having  pleased  the 
Almighty  in  his  wise  providence  to  take  from  me  my 
children,  and  placing  special  confidence  in  my  minister, 
the  Reverend  Joseph  Willard  of  Portsmouth  aforesaid,  I 
give  and  bequeath  unto  him,  the  said  Joseph  Willard, 

1  See  j)Ost,  §  1792.  2  Erickson  v.  Willard,  1  N.  H.  217. 
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clerk  and  rector  of  St.  John’s  Church,  his  heirs  and 
assigns  forever,  all  my  real  and  personal  estate  at  the 
time  of  my  decease  after  my  just  debts  and  funeral 
charges  are  paid,  consisting  of  the  estate  where  I  now 
live,  bounded  .  .  .  also  one  other  lot  .  .  .  and  I  desire  that 
the  said  Joseph  Willard  should  at  his  discretion  appro¬ 
priate  a  part  of  the  income  of  my  estate  aforesaid  not 
exceeding  fifty  dollars  a  year  to  the  support  of  the  widow 
Margaret  Erickson,  my  sister’s  daughter,  during  her 
natural  life,  and  it  is  my  express  direction  that  my 
executor  place  the  aforesaid  Margaret  in  some  pious  and 
Christian  family  in  the  country  at  a  distance  from  this 
town  where  she  may  be  removed  from  temptation.1 
After  the  decease  of  the  said  Margaret,  should  either  of 
her  children  be  in  necessitous  circumstances,  or  should 
my  relation,  Theodore  Adams,  ever  return  home  and  be 
in  a  destitute  situation,  I  desire  that  the  aforesaid  Wil¬ 
lard  would  afford  all  or  either  of  them  such  relief  as  his 
discretion  and  knowledge  of  my  intentions  may  direct. 
And  I  do  hereby  constitute  and  appoint  the  aforesaid 
Joseph  Willard  my  sole  executor.  ”  He  took  the  executor¬ 
ship,  got  all  the  property,  and  refused  to  pay  the  poor 
widowed  heir-at-law  the  small  annuity  or  any  sum  suf¬ 
ficient  for  her  support.  The  Supreme  Court  told  him  to 
fork  over  the  arrears  under  the  trust. 

In  the  brief  of  Margaret’s  counsel,  Ichabod  Bartlett,2 
occurs  the  following  delicate  irony  :  “  Notwithstanding 
the  clerical  character  of  this  executor,  and  the  singleness 
of  view  with  which  he  may  have  been  supposed  to  have 
devoted  himself  to  the  spiritual  concerns  of  his  flock,  the 
ingenious  stratagems  with  which  the  gentlemen  of  his 
cloth  evaded  all  the  skill  of  Parliament  from  the  7th  of 
Edward  I.  to  the  9th  of  George  II.  show  that  they  are 
not  always  indifferent  to  their  temporal  interests.” 

1  A  wag  at  the  writer’s  elbow  inquires  if  right  here  something  has 
not  been  omitted  ;  didn’t  the  will  read  ....  “from  this  damned  town 
where  she  may  be  removed  from  temptation  to  despise  hypocritical, 
self-seeking  Uriah  ITeeps  ”  ? 

2  In  1  N.  H.  at  p.  224. 
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Compare  a  home-made  agreement,  in  Indiana,  in 
1886, 1  to  support  parents  (in  consideration  of  conveyance 
of  land)  “  so  long  as  the  God  of  nature  and  the  Ruler  of 
all  mankind  may  prolong  the  lives  of  Samuel  Crawford 
and  his  wife  Isabelh  ...”  Yet  the  son  did  not  prove 
quite  so  “  pius  ”  as  JEneas. 

§  1772.  Wife  and  Husband — Brown — Wintermute — Baker. 

In  a  case  in  Tennessee  in  1872, 2  it  appeared  that  the 
testator,  Benj.  Brown,  a  miser,  vulgar,  illiterate  and 
slovenly,  had,  when  eighty  years  old,  married  a  woman 
twenty-seven  years  old,  strong,  vigorous  and  respectable. 
She  controlled  him  as  a  child,  and  induced  him  to 
execute  a  will  wholly  in  conformity  to  her  wishes.  It 
wras  decided  not  to  be  his  will. 

In  a  case  somewhat  the  converse  of  the  last,  decided 
in  Yew  Jersey  in  1877, 3  the  facts  were  not  without 
pathos,  and  Justice  had  to  clinch  her  eyes  painfully 
tight.  The  testator,  Charles  Wintermute,  when  father 
of  eleven  children,  married  an  industrious  and  econom¬ 
ical  woman,  who,  for  the  remaining  nineteen  years  of 
his  life,  managed  his  household  and  kept  it  harmonious 
and  prosperous.  When  sixty-seven  years  old,  two  years 
before  his  death,  he  grew  intolerably  petulant,  and  her 
tortured  patience  became  desperate.  He  alleged  that 
she  then  brandished  a  knife  over  him  ;  and  on  his  threat¬ 
ening  to  make  away  his  property  from  her,  she  seized 
and  hid  a  lot  of  notes,  bonds,  and  securities.  He  re¬ 
taliated  by  executing  a  will  giving  her  nothing  beyond 
her  right  of  dower.  The  testimony  had  been  so  need¬ 
lessly  voluminous,  that  the  court  of  errors  and  appeals, 
on  sustaining  the  will,  animadverted  upon  being  com¬ 
pelled  to  wade  through  a  “  mass  of  rubbish,”  and  re¬ 
fused  to  allow  any  costs  or  fees  to  the  (proponent)  re¬ 
spondent’s  counsel. 

In  a  case  decided  by  the  Privy  Council  in  1840, 4 

1  6  Gr.  Bag,  300.  2  Wisener  v.  Maupin,  2  Baxter,  342. 

8  Wintermute  v.  Wilson,  27  N.  J.  Eq.  447,  and  28  Id.  437. 

4  Harwood  v.  Baker,  3  Moore,  P .  C.  382. 
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Baker’s  will  giving  all  liis  property  to  liis  wife  was  held 
invalid,  as  being  contrary  to  liis  previously  expressed 
intentions  ;  Judge  Erskine  saying  the  question  was 
whether  his  mind  recollected  all  his  relations  and  their 
claims. 

§  1773.  Children— Chancellor  Kent  on  the  Rights  of  Age— 
Bennett. 

In  a  New  York  case  in  1821, 1  Chancellor  Kent 
uttered  an  observation  well  worth  heeding,  in  upholding 
the  will  of  Jacob  Bennett,  a  nonagenarian,  who  had  be¬ 
queathed  his  farm  and  live  stock  (including  negroes)  to 
his  daughter,  Mrs.  Hunter,  tenderly  caring  for  him  in 
his  old  age,  but  had  ignored  a  host  of  grandchildren. 
There  was  a  feigned  issue,  an  eight  days’  trial,  and  over 
forty  witnesses.  Chancellor  Kent  said  :  “It  is  one  of 
the  painful  consequences  of  extreme  old  age  that  it 
ceases  to  excite  interest,  and  is  apt  to  be  left  solitary 
and  neglected.  The  control  which  the  law  still  gives  to 
a  man  over  the  disposal  of  his  property,  is  one  of  the 
most  efficient  means  which  he  has  in  protracted  life,  to 
command  the  attentions  due  to  his  infirmities.  The 
will  of  such  an  aged  man  ought  to  be  regarded  with 
great  tenderness  when  it  happens  not  to  have  been  pro¬ 
cured  by  fraudulent  arts,  but  contains  those  very  dispo¬ 
sitions  which  the  circumstances  of  his  situation,  and  the 
course  of  the  natural  affections  dictated.”2  The  Chan¬ 
cellor’s  charming  delicacy  and  reverence  is  further 
evinced  by  his  not  quoting  the  testator’s  only  imbecile 
remark,  and  by  neatly  adding  that  it  was  “  in  a  con¬ 
versation  with  a  clergyman  on  the  subject  of  religion.” 
Can  it  be  that  Chancellor  Kent  was  ignorant  of  the  fact 
that  an  irrational  remark  on  that  subject  is  such  a  rara 
avis  that  his  readers  spontaneously,  irrepressibly,  unan¬ 
imously  and  heterogeneously  exclaim  with  Hamlet  : — 

“  Let  me  not  burst  with  ignorance.” 

oil,  ghost  of  the  greatest  of  jurists,  what  did  Jacob 

1  Van  Alst  v.  Hunter,  5  Johns.  Ch.  148.  2  p  jqq 
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Bennett  tell  the  minister  that  was  imbecilely  but  (in  a 
man  nearly  a  hundred  years  old)  excusably  “  some  other 
man  s  doxj  than  thine  ?  “  And  ”  (as  Asa  Hutchinson 
used  to  sing  in  the  horse- biting  case)  “what  said  the 
pastor  ?  ” 

8  17/4.  Testamentary  Capacity — Old  Age — Cornelius  Horn — 
Lucy  Eddy — Horace  Greeley. 

The  decision  in  Jacob  Bennett’s  case  was  followed  in 
1878  in  a  case 1  sustaining  the  will  of  Cornelius  Horn, 
made  when  he  was  83  years  old,  in  favor  of  a  grandson 
and  wife  who  had  always  been  kind  and  reverent.  Also 
in  a  case  in  Pennsylvania  in  1882, 2  sustaining  the  will 
of  a  centenarian,  David  Dougal,  although  it  had  a  legacy 
to  the  lawyer  who  drew  it. 

Similarly  in  Hew  Jersey  in  1880,  was  sustained  the 
will  of  Lucy  Eddy,  a  Quaker  maiden,3  made  in  her  S3d 
year  ;  an  Episcopal  clergyman  at  Rahway  liberally  testi- 
fying4that  in  1876,  she  had  conversed  with  him  very 
rationally  —  concerning  a  translation  of  Virgil;  “she 
showed  such  an  intelligent  appreciation  of  the  subject 
as  quite  surprised  me.”  The  reporter,  Brother  Stewart, 
does  not  inform  us  whether  or  not  Rev.  Mr.  Van  Ant¬ 
werp  ever  astonished  friend  Lucy.  “  It  used  to  be  said 
in  Marblehead  ” — verb,  sap.5 

In  a  New  York  case  in  1873, 6  it  appeared  that  in  1871 
the  great  journalist  made  a  will,  and  in  1872,  after 
having  been  placed  in  a  private  asylum,  and  when  he 
could  only  answer  listlessly  in  monosyllables,  made  a 
very  different  one.  To  this  latter  probate  was  refused. 
The  case  was  also  interesting  in  its  decision  of  a  pre¬ 
liminary  question,  as  to  what  interest  will  give  a  party 
a  contesting  status  ;  the  daughter  Ida  having  made  a 
conveyance  to  her  infant  sister  Gfabrielle,  of  half  the 
property  disposed  of. 

1  Horn  v.  Pullman,  72  N.  Y.  269. 

2  Wilson  v.  Mitchell,  101  Pa.  495. 

3  Eddy’s  Will,  32  N.  J.  Eq.  701.  4  Id<  p_  707 

5  On  servility,  etc.,  see  ante,  §  384  ;  Swinfen  v.  Swinfen,  28  L.  J.  R. 
Eq.  N.  S.  849.  6  lie  Greeley’s  Will,  15  Abb.  Pr.  N.  S. 
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§  1775.  Senile  Infirmities  —  Imposition  —  Deaf  and  Blind  — 
Death-struck. 

It  seems  hard  that  the  more  clear-headed  and  gentle¬ 
manly  one  has  been  in  his  early  life,  the  more  difficult 
it  is  to  establish  his  testamentary  capacity  when  age 
brings  infirmity.  A  strong  illustration  is  afforded  in 
the  Parish  Will  case  in  1862,  the  report  whereof  covers 
over  a  hundred  pages.1 

In  the  United  States  a  person  is  not  wholly  inca¬ 
pacitated  for  making  a  valid  will  by  being  aged,  deaf, 
dumb  and  blind.2  Otherwise  in  England.3  “  In  propor¬ 
tion  as  the  infirmities  of  the  testator  expose  him  to 
deception  it  becomes  imperatively  the  duty,  and  should 
be  anxiously  the  care,  of  all  persons  assisting  in  the  tes¬ 
tamentary  transaction,  to  be  prepared  with  the  clearest 
proof  that  no  imposition  has  been  practiced.”4 

In  the  Perkins  will  case,  a  physician  swore  that  the 
testator  was  struck  with  death  when  he  signed  the  will. 
Daniel  Webster  insisted  that  the  medical  authorities  are 
disagreed  as  to  when  we  are  struck  with  death  ;  some 
affirming  that  it  is  when  disease  begins,  others,  at  its 
climax,  and  still  others,  that  we  begin  to  die  as  soon  as 
we  are  born.  Sulli  van,  the  opposing  counsel,  demanded 
to  know  what  doctors  maintain  this  last  theory.  “  Dr. 
Watts,”  replied  Webster  with  great  gravity, — 

“  ‘  The  moment  we  begin  to  live, 

We  all  begin  to  die.1  ” 


§  1770.  Insanity— Dr.  Gray’s  Lawyer  Patient. 

In  proceeding  to  consider  cases  turning  upon  the 
testator’s  competency,  we  are  forcibly  reminded  that  the 
causes  of  insanity  are  as  varied  as  the  varying  circum¬ 
stances  of  man. 

“  .  .  .  Some  for  love,  some  for  jealousy, 

For  grim  religion  some,  and  some  for  pride 

1  Delafield  v.  Parish,  25  N.  Y.  9. 

2  Weir  v-  Fitzgerald.  2  Redf.  Sur.  42.  See  1  Redf.  Wills  (4th  ed.) 
56,  note. 

3  2  Bl.  Com.  497. 


4  1  Jarm.  Wills,  29. 
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Have  lost  their  reason ;  some  for  fear  of  want, 

Want  all  their  lives;  and  others  every  day, 

For  fear  of  dying,  suffer  worse  than  death.” 

The  Utica  Asylum  report  for  1885 — possibly  Dr.  Gray 
the  author — stated  :  “A  lawyer  telegraphed  me  from 
Syracuse.  ...  He  came  at  the  appointed  hour  and  said 
to  me,  ‘  I  called  yesterday  to  consult  you  because  I  have 
for  some  time  felt  so  strangely  that  I  might  be  out  of 
my  mind  ;  but  I  have  just  been  down  to  Albany  and 
argued  an  important  case  before  the  Court  of  Appeals, 
and  feel  satisfied  that  I  don’t  need  advice.’  I  saw  from 
his  manner  and  speech  that  he  was  very  insane,  and  said 
to  him,  ‘You  seem  to  he  very  insane  now.’  He  said, 
‘Well,  perhaps  I  am  excited.  I  have  been  at  times 
irrational,  I  know,  but  for  the  most  part  I  am  rational.’ 
Soon  afterward  he  was  brought  to  the  asylum  and 
declared  himself  to  be  president  of  the  United  States,  and 
finally  said  he  was  the  Ruler  of  the  universe.  Judge 
Grover  of  the  Court  of  Appeals  said  to  me  that  he  had 
heard  his  ‘  argument,’  which  was  partly  a  Fourth  of  July 
oration,  and  partly  an  attack  on  the  courts,  and  that  he 
was  an  insane  man.”  1 

Many  monomaniacs  have  exhibited  prodigious  mental 
feats  in  some  specialty  or  other.  The  depraved  “  Blind 
Tom  ”  could  repeat  most  difficult  music  upon  the  piano. 
“Inaudi”  could  not  read  nor  write,  but  could  in  a  few 
seconds  orally  give  the  square  root  of  figures  in  millions.2 

§  1777.  Mere  Eccentricity  not  Monomania — Greenwood. 

An  interesting  class  of  will  cases  has  arisen  where  is 
involved  the  distinction  between  monomania  and  mere 

1  For  collations  as  to  testamentary  capacity,  see  W.  J.  Carr’s  in 
34  Alb.  L.  J.  4  ;  and  C.  W.  Maupin’s  in  25  Am.  &  Eng.  Encyc.  of  Law 
(1894),  970  et  seq. 

2 See  Dr.  M.  A.  Starr’s  article,  “Some  Curiosities  of  Thinking,”  46 
Pop.  Sci.  Monthly  (Apr.  1895),  p.  721.  See  Judge  G.  M.  Curtis’s  argu¬ 
ments  on  insanity  in  Com’th  v.  Buford  (Ky.  1879),  Dist.  Am.  Lawyers, 
p.  263  ;  in  the  Helmbold  Cases,  Id.  268  ;  in  the  Rhinelander  Case  (N.  Y 
1884),  Id.  270  ;  in  the  John  Anderson  Will  Case  (N.  Y.  1887),  Id.  271  :  in 
Miss  Harriet  E.  Coffin’s  Case  (N.  Y.  1888),  Id.  272  ;  and  the  M.  G.  Lane 
Will  Case  (N.  Y.  1890),  Id.  273. 
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eccentricity.  In  an  English  case  in  1806, 1  Lord  Chan¬ 
cellor  Thomas  Erskine,  in  deciding  that  proof  of  prior 
insanity  shifts  the  burden  to  proving  a  mental  recovery, 
referred  to  a  testator  named  Greenwood,  a  magistrate 
who,  while  suffering  from  a  fever,  became  delirious  and 
received  a  liquid  from  the  hand  of  his  brother.  The 
delirium  took  a  whim  that  his  brother  wTas  trying  to 
destroy  him.  He  recovered  in  all  other  respects,  but  this 
morbid  image  of  a  poison  potion  never  departed.  H< 
made  a  will  disinheriting  his  brother.  The  will  was  con¬ 
tested,  but  the  case  was  finally  compromised. 

§  1778.  Dr.  Stott’s  Calvinistic  Hatred  of  Charlotte. 

Another  noted  will  case  involving  alleged  mono¬ 
mania  was  decided  in  1826. 2  Dr.  Eli  Stott,  the  testator, 
was  the  father  of  Mrs.  Charlotte  Dew,  the  plaintiff,  and 
was  a  practicing  surgeon  and  a  rigid  Calvinist.  In¬ 
stantly  upon  the  child’s  birth  he  insisted  that  his  wife 
should  be  washed  from  head  to  foot  in  cold  water.  In 
consequence  of  this  treatment,  she  died  within  ten  days. 
He  then  wildly  declared  that  Charlotte  was  born  impure 
and  irreclaimably  depraved,  and  for  nearly  three  years 
refused  to  see  her.  As  she  grew  up,  she  paid  him  respect 
and  affection.  But  his  will  disposing  of  £10,000  gave 
her  only  £80  a  year. 

In  1822,  in  the  Prerogative  Court,  Canterbury,  Sir 
John  Nicholl  declared  the  will  to  be  made  under  a  mor¬ 
bid  delusion,  and  in  1826,  reaffirmed  it  to  be  invalid.  In 
1828,  his  judgment  was  sustained  in  the  High  Court  of 
Chancery.  Upon  the  evidence  adduced  to  prove  that  the 
testator’s  belief  that  Charlotte  was  given  over  to  Satan 
was  not  a  delusion,  Lord  Chancellor  Lyndhurst  com¬ 
mented  as  follows  :  “  The  circumstance  of  this  young 
girl  of  thirteen  years  of  age  repeating  to  her  school-fellows 
expressions  which  possibly  she  had  casually  heard,  has 
been  made  the  foundation  of  attacks  upon  her  character, 

1  White  v.  Wilson,  13  Yes.  87. 

2  Dew  v.  Clark,  Addarns,  279  ;  3  Addams.  79  :  appeal  in  1828,  5  Rus, 
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which,  I  confess,  when  I  listened  to  them,  filled  me  with 
grief  ;  though  at  the  same  time,  I  felt  that  counsel  were 
justified,  in  discharge  of  their  duty,  in  presenting  to  the 
court  the  view  they  took  of  the  subject.” 

The  case  suggests  a  two- fold  moral.  1.  One  school¬ 
girl  tattling  to  another  any  expression  construable  by 
school  ma’am  to  be  “indelicate  ”  may  thereby  be  kept  out 
of  her  rights  for  a  long  term  of  }rears.  2.  Prospective 
legatees  of  a  Calvinist  Baptist  who  do  not  wish  to  be 
“  kept  in  hot  water”  at  probate,  should  cause  him,  when 
he  is  dictating  his  will,  to  keep  the  top  of  his  head  im¬ 
mersed  in  cold  water,  and  the  soles  of  his  feet  in  water 
of  a  degree  of  heat  “  suitably  suggestive.”  1 

§  1779.  Alice  Lispenard’s  Idiocy. 

In  a  great  New  York  will  case,2  one  of  the  proofs  that 
the  testatrix,  Alice  Lispenard,  was  an  idiot  was  that  she 
either  could  not  or  would  not  ever  learn  the  Lord’s 
Prayer  ;  but  in  playing  school  with  younger  children 
would  whip  them  for  refusing  to  say  it.  Later  in  life, 
whatever  might  be  her  own  pranks,  she  faithfully 
reported  to  her  sister,  Mrs.  Stewart,  any  misconduct  of 
the  servants.  Other  facts  adduced  as  evidence  of  idiocy 
were,  that  during  her  whole  life,  she  either  could  not  or 
would  not  spell  words  of  more  than  two  syllables  ;  that 
her  near-sightedness  “  gave  her  an  awkward  appear¬ 
ance,  holding  objects  obliquely  close  to  her  eyes ;  ”  that  she 
had  a  voracious  appetite  and  “  became  very  gross  in  her 
person  ;  ”  that  she  grew  fond  of  wine  and  brandy  ;  that  in 
childhood  she  had  a  violent  temper,  and  when  any  one 
offended  her,  would  run  and  tell  her  father,  who  would 
coax  and  soothe  her,  and  never  venture  to  cross  her  will  ; 
that  when  older,  ‘  ‘  she  would  hold  intercourse  only  with  her 
intimate  friends,”  and  towards  strangers  was  “reserved.” 
The  reporter  does  not  tell  us  whether  she  had  heard  of 
the  advice  of  senile  Polonius  to  his  son  Laertes  : — 

1  For  a.  long  quotation  from  this  case  on  the  burden  of  proof,  see  1 
Redf.  Wills,  74. 

2  Stewart’s  Ex.  v.  Lispenard,  26  Wend.  255. 
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“  The  friends  thou  hast  and  their  adoption  tried, 

Grapple  them  to  thy  soul  with  hooks  of  steel, 

But  do  not  dull  thy  palm  with  entertainment 
Of  each  new- hatched,  unfledged  comrade.” 

Of  the  facts  adduced  against  the  theory  of  Alice’s 
idiocy,  there  was  proof  that  she  said  to  a  young  man 
courting  her  niece  :  ‘"'You  will  be  my  nephew  one  of 
these  days  ;  ”  and  on  his  return  from  the  bridal  tour  she 
reminded  him  of  her  prophecy.  On  the  return  of  a 
clergyman  from  Europe  she  congratulated  him  on  having 
“  improved.”  When  certain  persons  came  to  her  brother- 
indaw,  Mr.  Stewart’s,  for  alms  ( de  more),  she  told  him 
that  some  of  his  “customers”  were  waiting  for  him. 
The  evidence  covers  300  pages,  and  is  deposited  in  the 
State  Library  at  Albany,  under  the  title,  “  The  Lispenard 
Case.”  1 

The  court  of  errors  sustained  her  will,  the  vote  stand¬ 
ing  twelve  to  five.  These  five  senators  may  have  been 
influenced  by  a  passage  in  the  will  of  Alice’s  father  : 
“As  it  has  pleased  Almighty  God  that  my  daughter 
Alice  should  have  such  imbecility  as  to  be  incapable  of 
managing  and  taking  care  of  property,”  etc.  But  during 
the  thirty  years  of  her  survival  of  her  father,  she  had 
mentally  improved.  Her  will  was  made  in  1834,  two 
years  before  her  death. 

§  1780.  Dr.  Haslam  “  never  knew  a  Human  Being  of  Sound 
Mind.” 

Senator  Verplanck  here  made  his  oft-quoted  climax  : 
“When  we  observe  the  strange  incongruities  of  human 
character — the  astounding  mixture  of  sagacity  and 
weakness  in  the  same  mind — ‘  the  fears  of  the  brave  and 
the  follies  of  the  wise,’  when  literary  biography  shows 
us  the  discoverers  of  truth  and  the  teachers  of  wisdom, 
like  Newton  and  Pascal,  suffering  under  the  variable 
weather  of  the  mind,  the  flying  vapors  of  incipient 
lunacy— when  in  ordinary  life  it  often  happens  that  the 
most  sagacious  and  prudent  in  many  of  the  affairs  of 

1  26  Wend.  262,  note. 
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business,  are  yet,  in  some  point  of  domestic  conduct,  or 
some  one  matter  of  opinion  or  action,  guilty  of  absurd¬ 
ities  such  as  the  feeblest  mind  could  not  commit,  one 
might  almost  adopt  the  startling  conclusion  of  Dr.  Has- 
lam,  who  after  many  years  of  observation  of  the  pheno¬ 
mena  of  mental  disease,  when  examined  in  the  remark¬ 
able  case  of  Miss  Bagster,  in  answer  to  the  customary 
question:  ‘Was  she  of  sound  mind  V  replied,  ‘I  never 
knew  any  human  being  who  was  of  sound  mind.’  ” 1 

Senator  Verplanck  doesn’t  put  it  quite  so  euphemisti¬ 
cally  as  the  old  Quaker  who  said  to  his  wife  :  “All  the 
world  is  queer  except  thee  and  me  ;  and  thee  is  a  little 
queer.”  One  is  here  reminded  of  the  reply  of  the  Scotch 
literalist,  to  whom  a  debater  upon  the  meaning  of  certain 
scriptures  remarked  :  “But  according  to  your  view  no¬ 
body  is  likely  to  be  saved,  except  yourself  and  your 
brother  Alexander!” — “  Aweel,  I  am  nae  sure  aboot 
Sandy,  nather.” 

One  can  hardly  study  a  will  contest  based  on  some 
idiosyncrasy  of  the  testator,  without  sympathizing  with 
Hamlet’s  lament  to  Horatio  over  the  scandalous  custom 
of  the  king’s  midnight  revel  : — 

“  These  men,  carrying  the  stamp  of  one  defect, 

Being  nature’s  livery  or  fortune’s  star; 

Their  virtues  else  (be  they  as  pure  as  grace, 

As  infinite  as  man  may  undergo), 

Shall  in  the  general  censure  take  corruption 
From  that  particular  fault.  The  dram  of  base 
Doth  all  the  noble  substance  often  out 
To  his  own  scandal.” 

Who  ever  knew  an  undisciplined  mind  that  was  not 
lacking  in  coherence,  continuity  and  “  the  amenity  of 
listening  ”  ? 

§  1781.  DeWitt’s  Senility — Dr.  Williams’s  Paretic. 

A  case  in  the  New  York  Court  of  Appeals,  in  185 8, 2 

1  See  in  Den.  v.  Vancleve  (1819),  2  South.  589,  at  p.  661,  Ch.  Jus. 
Kirkpatrick’s  comment  on  the  New  Jersey  statute  declaring  invalid 
wills  made  by  “  persons  of  non-sane  mind  and  memory.” 

2  De  Witt  v.  Barly,  17  N.  Y.  340. 
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has  a  hair-splitting  distinction  from  the  decision  in  the 
same  suit,1  namely  that,  in  determining  testamentary 
capacity,  an  unprofessional  witness  may  give  his  opinion 
founded  on  his  observation  ;  but  the  question  must  not 
be  so  put  as  to  elicit  an  answer  containing  an  opinion  of 
both  law  and  fact.  So  a  verdict  in  favor  of  the  testa¬ 
mentary  competency  of  Henry  De  Witt  was  sustained, 
after  testimony  that  “the  old  man  was  a  little  light¬ 
headed  some  way  ;  he  would  repeat  one  thing  a  dozen 
times  in  half  a  day  in  his  business  on  the  farm  ...  he 
would  talk  about  his  horses,  and  fall  off  on  another  dis¬ 
course  entirely  disconnected.”  2 

Poor  Hamlet  !  Dr.  H.  S.  Williams,  superintendent  of 
Randall’s  Island  Hospitals,  in  an  article  on  paresis,  in 
the  North  American  Review  for  December,  1892, 3  tells 
the  following:  “A  grandiose  idea  has  but  to  be  sug¬ 
gested  and  he  imbibes  it.  For  example,  a  paretic  who 
was  parading  as  Napoleon  came  into  contact  with  one 
who  claimed  to  he  Mahomet.  Pointing  him  out  to  me, 
he  said,  laughing,  ‘  Isn’t  he  crazy,  though  ?  ’  ‘  How  so  ?  ’ 

I  replied.  ‘  Why,  he  thinks  he  is  Mahomet.’  ‘  Well,  how 
do  you  know  that  he  is  not  ?  ’  ‘  How  do  I  know  ?  ’  with 

an  air  of  surprise  and  injured  dignity;  ‘how  do  I 
know?  Why,  I  am  Mahomet.’  Accepting  this,  idea, 
which  had  never  until  that  moment  occurred  to  him,  he 
at  once  acted  upon  it,  ceased  his  military  strutting  and 
ordering,  and  began  praying,  probably  for  the  first  time 
in  his  life.” 

§  1782.  Bonard’s  Belief  in  Metempsychosis. 

In  a  New  York  case  in  1872, 4  it  appeared  that  the 
testator  gave  his  entire  estate,  $150,000,  to  the  American 
Society  for  Prevention  of  Cruelty  to  Animals.  On  con¬ 
test  by  alleged  French  heirs-at-law,  it  was  held  that  he 
was  not  incapacited  by  mere  belief  in  metempsychosis, 

1  9  N.  Y.  371. 

2  This  case  is  cited  in  Judge  Doe’s  dissenting  opinion,  in  1866,  in 
Boardman  v.  Woodman,  47  N.  H.  144,— old  Miss  BlydenburglTs  will. 

3  155  N.  A.  Rev.  744.  “  Bonard’s  Will,  16  Abb.  Pr.  N.  S.  128. 
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namely,  that  the  souls  of  men  at  death  pass  into  animals. 
The  report  covers  over  eighty  pages.  Dr.  Clymer,  a 
medical  expert,  in  a  lively  tilt  with  Mr.  Coudert,  declared 
that  a  Mormon  or  Shaker  might  be  irrational,  yet  his 
belief  alone  would  not  incapacitate  him  from  making  a 
will.  He  considered  the  case  of  Hadfield,  who  shot  at 
George  III. ,  as  that  of  a  mere  delusion.  Dr.  Hammond’s 
distinction  of  matter  of  fact  from  matter  of  belief  was 
especially  spicy. 


§  1783.  Mrs.  Gibson’s  Hallucination. 

In  a  will  case  that  came  before  the  Privy  Council  in 
lSdS,1  it  appeared  that  Mrs.  Gibson,  the  testatrix,  soon 
after  her  second  marriage,  had  a  delusion  that  all  her 
neighbors  were  criticising  her,  and  in  various  disguises 
were  peering  in  through  her  windows.  She  believed 
that  a  certain  fish-peddler  was  Lord  Melbourne  in  dis¬ 
guise.  She  grew  worse  and  believed  that  her  husband 
was  trying  to  poison  her.  Lord  Brougham  therein  made 
his  masterly  analysis  of  monomania,  often  quoted.  The 
will  was  refused  probate. 

The  operation  of  an  exuberant  imagination  termin¬ 
ating  in  hallucination  are  beautifully  illustrated  in  a 
charming  story,  possibly  based  on  fact,  entitled,  “The 
Goddaughter,”  in  a  New  York  magazine  for  May,  1895.2 

§  1 7 84.  Ann  Thwaytes’s  Residuary  Bequest  to  her  Assistant- 

manager  of  the  Universe. 

In  an  English  will  case  in  186?, 3  it  appeared  that  the 
testatrix,  Ann  Thwaytes,  was  a  widow  whose  husband 
had  left  her  £500,000.  She  made  Dr.  Simms  Smith  and 
his  brother  her  residuary  legatees.  The  former  had  at¬ 
tended  her  in  a  fever,  wherein  there  had  probably  been 
some  delirium. 

Mrs.  Tebbitt  testified  that  the  testatrix  had  said  :  “I 
have  intercourse  with  the  Creator.  I  talked  to  him  as  I 
would  to  you — question  and  answer.”  At  another  time 

1  Waring  v.  Waring,  0  Moore  P.  C.  341. 

2  19  Cosrnop.  36. 

3  Smith  v.  Tebbitt,  L.  R.,  1  Prob.  &  D.  398. 
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she  said  :  “I  am  the  Holy  Ghost,  and  Dr.  Simms  Smith 
is  the  Father  .  .  .  The  Creator  can  do  nothing  without 
me.  I  am  above  God  seven  degrees.”  At  another  time  : 

‘ £  I  have  had  a  bad  night ;  I  have  been  sending  the  in¬ 
fluenza  through  all  creation  ;  of  course  it  had  to  go 
through  me  first.”  At  another:  “The  Almighty  has 
just  told  me  that  if  he  loses  me,  everything  will  go  into 
chaos.”  She  asked  the  witness  to  go  with  her  to  buy 
some  baby  linen,  adding:  “I  am  about  to  bring  forth 
the  Saviour  of  the  world.”  She  once  said  :  “I  must  ap¬ 
pear  in  nature,  or  people  will  say  I  am  mad.”  When 
the  witness  remarked  that  the  Bible  is  all  inspired,  she 
replied:  “You  are  as  great  a  fool  as  others  I  have 
talked  to.”  Another  witness,  Mr.  Abbott,  testified  that 
Mrs.  Tliwaytes  once  told  him  that  God  had  said  to  her  : 
“My  dear,  turn  on  the  screw,”  and  that  thereupon  the 
cholera  came;  that  afterwards  God  said:  “Turn  it 
again,”  and  the  cholera  disappeared.  She  remarked 
that  “the  Tebbitt  family  are  all  doomed  to  everlasting 
perdition,  especially  Robert.”  She  shunned  theological 
controversy.  She  said  she  had  been  three  days  and 
three  nights  in  a  dark  room  interviewing  God.  Another 
witness,  Mr.  Clarke,  testified  that  the  testatrix,  after 
telling  him  that  she  was  the  bride  of  Christ,  remarked  : 
“You  seem  surprised  because  I  am  a  pure  virgin.” 
After  buying  a  scholarship  or  presentation  to  St.  Ann’s 
school,  she  remarked  :  “  The  governors  little  know  what 
a  bargain  I  have  made  as  I  can  never  die,  and  the 
presentation  will  last  to  all  eternity.” 

Another  witness,  her  niece,  Mrs.  Cooke,  testified  that 
Mrs.  Tliwaytes  once  said  to  her:  “I  have  drawn  my 
late  husband  through  the  moon  by  his  own  gross 
electricity,  and  through  the  dark  volcanoes  of  the  earth, 
and  he  now  reigns  king  of  the  devils.”  She  said  that 
when  Hyde  had  spoken  to  her  about  putting  her  name 
on  a  window  in  Broadwater  Church,  the  Creator  whis¬ 
pered  :  “  My  dear,  you  must  broach  the  supernatural  to 
Hyde  ;  we  cannot  have  God  and  the  devil  on  the  same 
window .  ”  After  remarking  that  she  was  the  Holy  Ghost, 
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she  intimated  that  Dr.  Simms  Smith  was  the  fourth 
person  in  the  Trinity,  and  that  it  took  large  sums  for 
them  to  govern  the  universe  ;  that  there  was  a  balance 
of  £3,000  at  her  bankers,  and  that  she  had  said:  “Oh, 
Doctor,  you  had  better  have  it  ;  you  are  always  wanting 
money  for  the  work.”  She  once  remarked  :  “It  seems 
very  foolish  for  me  to  make  a  will,  but  I  must  act  in 
nature.”  About  a  month  before  the  birth  of  the  wit¬ 
ness’s  baby,  Mrs.  Tliwaytes  brought  from  a  drawer  some 
baby  linen,  saying:  “Your  mother  went  with  me  to 
buy  these  clothes  when  I  was  about  to  bring  forth  a 
Saviour.  Now  to  no  other  person  could  I  give  these 
clothes  but  to  you,  for  your  baby.”  After  talking  a 
while  on  religious  subjects  she  would  “turn  the  ma¬ 
chinery  back  to  nature,”  and  converse  quite  rationally. 
Louisa  Little,  who  had  been  Mrs.  Tliwaytes’  companion 
three  years,  testified  that  she  once  had  a  coronal  of 
diamonds  made,  saying,  “It  is  expressly  for  the  judg¬ 
ment  day  ;  I  intend  to  bring  the  world  up  for  judgment 
— the  clergy  first  ;  we  can’t  have  bad  persons  in  heaven.” 1 
She  showed  the  witness  some  baby  linen,  saying  :  “  The 
Saviour  is  to  be  born  and  crucified  upon  twelve  earths  ; 
I  am  going  to  have  a  baby  and  it  will  be  a  little  girl.” 
At  two  o’clock  one  morning;  the  witness  was  rung  up 
and  hurried  down,  fearing  that  Mrs.  Tliwaytes  was  ill. 
The  latter  said  :  “Come  into  bed,  girl.  Lie  down.  I 
am  having  the  spirits  poured  into  me.  It  is  the  judg¬ 
ment.  We  are  crowning  the  heavens.”  She  told  the 
witness  that  once  while  she  had  a  nervous  fever  she  un¬ 
dertook  to  hem  a  dozen  dusters;  that  “God  put  the 
needle  in  on  one  side,  and  the  devil  pulled  it  out  on  the 

1  This  reminds  of  the  colored  clergyman  who  (on  being  answered 
by  a  weeping  penitent,  “  Oh.  Uncle  Eph’m.  da’s  no  mercy  fo’  me  ;  you 
don’  know  how  wicked  I’s  been  ”)  replied  :  “  Wy,  Cuffy,  you  is  jes’  de 
prodigal  dat  Jesus  am  waitin’  to  receib.” 

“  But,  Uncle  Eph’m,  I's  de  young  sinnah  dat  done  stole  yo’  pullets 
— dem  Plym’t  Rock  you  sot  such  sto’  by.” 

Slowly  came  the  response:  “  Cuffy,  you’ll  need  to  stay  on  yo’ 
knees  heah  in  the  anxious  seat  consid’ble  longer.  I  doubt  de  speedi- 
mency  ob  clutterin’  up  de  kingdom  ob  heabn  wid  chicken-tieves.” 

84 
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other.”  These  it  seems  were  for  use  in  a  judgment 
parlor. 

Samuel  Vine,  who  had  been  her  footman,  testified  that 
Mrs.  Thwaytes  told  him  that  she  and  Dr.  Simms  Smith 
were  the  Superior  Beings  ;  they  made  all  the  thunder 
and  lightning  and  were  in  their  glory  in  a  good  thunder¬ 
storm.  It  would  be  ridiculous  to  attend  church,  for  she 
did  “not  need  to  pray.”  Walter  Gardner,  her  butler, 
testified  that  she  told  him  that,  during  a  communication 
one  night,  God  visibly  wiped  the  perspiration  from  her 
face.  At  another  time  that  the  judgment  would  take 
place  in  her  parlor  and  Dr.  Simms  Smith  would  sit  with 
her  ;  that  her  sister,  Mrs.  Tebbitt,  is  a  child  of  the  devil, 
and  the  Father  has  told  me  to  cut  her  off.  Esther 
Purkis  testified  that  a  tiara  came  home,  Mrs.  Thwaytes 
put  it  on,  saying,  “This  is  made  for  me  to  go  to  heaven 
in  ;  but  I  am  going  to  live  a  thousand  years.”  Eliza¬ 
beth  Coulson,  who  had  been  her  housekeeper,  testified 
that  Mrs.  Thwaytes  once  said  to  her  :  “If  I  cannot  die, 
I  can  go  into  the  supine  for  a  length  of  time.”  Her 
favorite  compliment  (e.  g.,  when  showing  a  cushion 
made  for  the  parlor  judgment)  was:  “I  would  not 
show  you  this,  only  I  know  you  to  be  rightly  constituted.” 
The  expense  of  fitting  up  the  parlor  for  the  judgment 
day  was  £15,000. 

It  appeared  that  Mrs.  Tebbitt  had  never  taken  any 
step  to  test  her  sister’s  sanity  by  a  commission  ;  although 
the  latter  had  declared  that  Mrs.  Tebbitt  and  Mr. 
Thwaytes  had  tried  to  poison  her.  There  was  evidence 
that  Mrs.  Thwaytes  had  become  offended  at  her  sister’s 
declining  her  offer  to  get  a  cadetship  for  her  son. 

The  court  held  that  the  monomania  vitiated  her  test¬ 
amentary  capacity  ;  that  the  enormous  gift  to  Dr.  Smith 
was  to  enable  him  to  carry  on  the  heavy  work  of  “  the 
fourth  person  in  the  Trinity.” 

§  1785.  Judge  WTlde’s  Analysis — Sayings  of  One  Sane  would 
Stamp  Another  Insane. 

Sir  J.  P.  Wilde’s  opinion  covers  thirty-six  pages, 
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including  the  ten  reciting  the  testimony.  Two  especially 
discriminating  passages  merit  quotation  here.  He  says,1 
(i  No  man  knows  aught  of  the  condition  of  another  man’s 
mind  except  by  comparison  with  his  own.  And  in  institut¬ 
ing  this  comparison  we  recognize  the  general  fact  that 
all  mankind  are  endowed  with  the  same  senses,  moved 
by  the  same  emotions,  governed  by  the  same  restraints, 
and  guided  by  the  same  faculties.  All  these  vary  in 
their  force  and  action  in  different  individuals  or  in  the 
same  individual  at  different  times.  But  they  varv  within 
certain  limits,  and  certain  limits  only.  It  is  when  the 
words  or  deeds  of  others  referred  to  our  own  standard, 
and  that  which  by  human  experience  is  found  to  be  the 
common  standard  of  the  human  race,  appear  to  trans¬ 
gress  those  limits,  that  we  suspect  these  common  senses, 
emotions  and  faculties  which  we  know  to  exist  to  be  the 
subjects  of  disorder  and  disease.  .  .  In  proportion  as  the 
divergence  is  either  casual  or  trifling,  or  open  to  some 
other  probable  solution,  the  inquiry  is  different  and  the 
judgment  hesitates.” 

He  adds  :2  “  Individual  character,  like  the  human  face, 
though  made  up  of  features  common  to  all,  is  endless  in 
its  varieties.  But  experience  teaches  us  that  there  are 
general  attributes  which  serve  to  divide  the  hulk  of  man¬ 
kind  into  many  classes  of  character,  and  these  classes 
present  marked  contrasts.  The  hilarious  contrasts  with 
the  dejected  ;  the  nervous  and  sensitive  with  the  coarse 
and  bluff  ;  the  vivacious  with  the  habitually  silent  and 
reserved  ;  the  bold  and  confident  with  the  timid  and 
weak ;  the  open  and  lavish  with  the  crafty  and  mean  ; 
and,  lastly,  the  highly-wrought  and  enthusiastic  with 
the  tame,  colorless  and  commonplace.  And  these  general 
characteristics  are  never  practically  omitted  from  the 
materials  of  judgment  when  in  common  life  we  pass  an 
opinion  upon  the  conduct  of  others.  We  habitually 
make  allowance  for  them,  whether  we  scrutinize  that 
conduct  for  praise  or  blame,  or  whether  we  rely  upon  it 
for  our  own  guidance  ;  and  not  the  less  when  we  have  to 
1 L.  R.,  1  Prob.  &  D.  403.  2  Id.  p.  422. 
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ask  ourselves  whether  the  conduct  of  an  individual  can 
he  reconciled  with  soundness  of  mind.  Things  said  and 
done  by  one  sort  of  person  would  hardly  surprise  us  ; 
the  same  words  and  deeds  emanating  from  another  of  an 
opposite  character  we  should  esteem  so  unaccountable  as 
to  argue  disease.” 

§  1786.  To wnshend's  Whim  that  Slavery  Lacks  Divinity. 

In  a  will  case  in  Maryland  in  1848,1  it  appeared  that 
John  Townshend’s  will  manumitted  his  slaves  ;  that  he 
believed  that  God  commanded  him  so  to  do  ;  that  in  the 
course  of  a  theological  controversy,  he  had  been  detected 
laughing  ;  but  that  in  his  last  sickness,  dropsy  of  the 
chest,  he  was  very  composed.  The  court  below  had  as¬ 
sumed  that  the  maxim,  semel  furibundus,  semper  furi- 
bundus praesumitur,  was  to  be  taken  absolutely  and  un¬ 
qualifiedly.  But  the  Supreme  Court  held,  that  a  man 
capable  of  recovering  his  serenity  after  a  theological 
controversy  may  make  a  valid  will  in  his  lucid  intervals 
of  refraining  from  attempting  to  correct  the  general 
management  of  the  universe.  But  Judge  B.  N.  Martin’s 
opinion  is  rather  tantalizing  in  omitting  to  tell  us  whether 
or  not  it  is  a  badge  of  insanity  to  smile  at  a  dogmatic 
absurdity  ;  nor  does  he  afford  us  any  dictum  that  it  is  an 
insane  delusion  that  God  would  command  a  manumission 
subversive  to  a  divine  institution. 

§  1787.  Mrs.  Kelsey’s  Delirium. 

In  a  will  case  in  Connecticut  in  1858, 2  where  it  was 
alleged  that  Mrs.  Kelsey,  the  testatrix,  had  an  insano 
delusion  that  her  sister  Abby  hated  her,  it  was  held 
proper  to  allow  a  witness  to  testify  that  five  days  after 
the  making  of  the  will,  he  asked  Abby  how  Lucy  was, 
and  Abby  answered  :  ‘ c  She’s  tod  ugly  to  die  yet.  ”  In  this 
case  Judge  W.  W.  Ellsworth  recalls  that  Sir  Matthew 
Hale  believed  in  witches  ;  Dr.  Johnson  believed  that  he 
heard  the  voice  of  his  deceased  mother  :  Lord  Castlereasrh 

o  y 

1  Townshend  v.  Townshend,  7  Gill,  10. 

^  2  Dunham’s  Appeal,  27  Conn.  192. 
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that  lie  had  seen  an  apparition  ;  Lord  Herbert,  that  a 
divine  vision  had  directed  him  into  certain  religious  spe¬ 
culations  which  he  published ;  and  Lord  Littleton,  Chester- 
held  and  others,  that  they  had  warning  of  approaching 
death.  He  says  nothing  of  Swedenborg,  hut  he  thinks 
a  spiritualist  may  make  a  valid  will,  though  believing  in 
“harmonial  philosophy”  and  “aerial  spheres.” 

§  1788.  “  Delusion”  is  not  Predicable  of  the  Future  State— 

Gass. 

In  a  will  case  in  Tennessee  in  1842, 1  it  appeared  that 
the  testator  believed  that  in  the  future  state  there  are 
degrees  of  happiness  corresponding  to  one’s  sphere  on 
earth,  and  the  charitable  purposes  to  which  he  con¬ 
tributes.  This  was  held  to  be  no  evidence  of  insanity. 
Judge  W.  B.  Turley  remarked  :  “We  can  comprehend  the 
delusion  of  the  man  who  fancied  he  was  Jesus  Christ,  and 
kindly  extended  his  forgiveness  when  asked  ;  also  his, 
who  imagined  he  corresponded  with  a  princess  in  cherry 
juice,  and  his  who  dreamed  dreams  and  heard  voices 
directing  him  to  burn  York  Minster  church.  But  we 
cannot  comprehend  a  delusion  upon  a  point  of  belief  as 
to  the  nature  of  future  rewards  and  punishments,  and 
the  principles  of  justice  upon  which  they  will  be  dis¬ 
tributed.  This  is  a  subject  beyond  the  ken  of  mortal 
man,  and  in  one  sense  of  the  word,  perhaps,  every  in¬ 
dividual  is  laboring  under  a  delusion  who  attempts  to 
solve  it.” 

§  1789.  Hopper’s  Jealous  Delusion  Concerning  Clergymen. 

Quite  in  contrast  with  this  saint’s  case  was  that  of  an 
old  sinner  decided  in  New  York  in  1865. 2  Charles  Hopper 
acquired  his  fortune  in  the  butcher  trade.  He  was 
illiterate,  coarse,  brusque,  profane  and  drunken.  He 
was  tolerably  considerate  of  his  wife  until  their  daughter 
died  ;  but  in  their  old  age  she  had  to  compel  him  to  keep 
the  peace,  and  finally  she  had  to  obtain  a  separation  for 

1  Gass’  Heirs  v.  Gass’  Ex.  3  Humph.  278. 

2  Seamen’s  Friend  Soc.  v.  Hopper,  33  N.  Y.  619. 
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his  brutality.  He  imagined  his  wife  was  conspiring  with 
clergymen  to  take  his  life,  and  that  she  made  assigna¬ 
tions  with  them  at  an  oculist’s  on  Broadway,  shifting 
the  sign  of  a  human  eye  to  indicate  when  the  coast  was 
clear  for  entering  or  departing.  His  physician  testified 
that  he  attributed  any  personal  accident  to  some  insidious 
administration  of  chloroform  by  clergymen.  The  doctor, 
however,  attested  the  will,  not  believing  it  could  be 
sustained.  Hopper  was  found  lying  across  a  hot  stove. 
He  insisted  that  his  nephew  threw  him  thereon  to  kill 
him.  He  died  of  the  burns  within  a  fortnight ;  execut¬ 
ing  his  will  three  days  before  death.  It  was  rejected  by 
the  Surrogate,  the  Supreme  Court,  and  the  Court  of 
Appeals. 

§  1790.  Delusions  of  Barden— Selfridge— Florey. 

In  a  New  York  case  in  1876, 1  John  Barden  was  ad¬ 
judged  incapacitated  by  a  monomaniacal  delusion  that 
the  Free  Masons  were  conspiring  to  get  away  his  prop¬ 
erty.  In  a  case  in  New  York  in  I860,2  it  appeared  that 
the  testator,  Oliver  Selfridge,  many  years  after  the 
death  of  his  wife,  recalled  an  expression  she  had  uttered 
in  delirium  of  illness,  which  at  the  time  had  occasioned 
no  doubt  of  her  purity,  but  now  caused  him  to  execute  a 
will  disinheriting  one  of  his  daughters  as  illegitimate. 
The  Court  of  Appeals  (two  judges  dissenting)  affirmed 
the  judgment  of  the  Supreme  Court  approving  the  Sur¬ 
rogate’s  admission  of  the  will  to  probate.  In  an  Alabama 
case  in  1854, 3  the  testator,  a  white  man,  had  disinherited 
(his)  mulatto  son  by  a  white  wife.  This  case  may  here 
be  passed  with  the  mere  comment  that  it  brings  to  mind 
the  notorious  Whistelo  bastardy  case.4 

“  Where  ignorance  is  bliss,”— verb.  sap. 

§  1791.  Banks’s  Belief  in  Bedevilment. 

In  an  English  case  in  1870,  ejectment  involving 

1  Lathrop  v.  Am.  Bd.  For.  Missions,  67  Barb.  590. 

2  Clapp  v.  Fullerton,  84  N.  Y.  190. 

8  Florey’s  Ex.  v.  Florey,  24  Ala.  241.  4  3  Wheeler  (N.  Y.),  192. 
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validity  of  a  devise,1  it  appeared  that  the  testator,  John 
Banks,  believed  himself  to  he  pursued  by  evil  spirits  ; 
that  in  1841  he  had  been  confined  as  a  lunatic  ;  that  in 
1863  he  had  epileptic  fits,  and  a  blister  applied  to  his 
head  deteriorated  his  mental  condition.  His  will  was 
executed  three  months  afterwards.  The  jury  were 
instructed  that  the  mere  fact  that  he  could  recollect  some 
thing's,  converse  rationally  on  some  subjects,  and  manage 
some  business,  would  not  show  him  to  be  sane,  nor  would 
slowness,  feebleness  and  eccentricities  show  him  to  be 
insane  ;  and  the  burden  was  on  the  claimant  to  prove 
capacity  at  the  time.  The  verdict  sustaining  the  will 
was  approved.  The  opinion  of  Chief  Justice  Cockburn 
covers  twenty  pages. 

§  1792.  Belief  in  Spiritualism,  Millerism,  Witchcraft,  etc. 

In  a  Maine  case  in  1874, 2  it  was  held  that  a  will  was 
not  necessarily  invalid  by  reason  of  the  testatrix’s  belief 
in  spiritual  communications. 

Among  the  cases  deciding  that  a  testator  is  not  in¬ 
capacitated  by  a  mere  eccentricity  or  single  delusion 
that  does  not  impair  his  ability  to  manage  his  property 
concerns,  there  are  many  including  his  belief  in  demon¬ 
ology,  witchcraft  or  spiritual  manifestations.  In  an 
Indiana  case  in  1854, 3  Judge  S.  E.  Perkins  had  the 
audacity  to  let  loose  an  hypothesis  that  “there  might 
be  cases  where  a  belief  in  witchcraft,  as  well  as  Millerism, 
or  the  doctrine  of  predestination,  if  permitted  too  con¬ 
stantly  to  occupy  the  mind,  might  have  the  effect  to 
obscure  its  perceptions,  destroy  its  balance  in  regard  to 
the  ordinary  transactions  of  life, — in  short,  make  the 
believer  a  monomaniac.” 

§  1793.  Lee’s  “  Gummerin’  ”  Delusions. 

In  a  South  Carolina  case  in  1827, 4  it  appeared  that 
the  testator,  Mason  Lee,  was  eccentric  when  drunk  and 

1  Banks  v.  Goodfellow,  L.  R.,  5  Q.  B.  Cas.  549. 

2  Robinson  v.  Adams,  62  Me.  369. 

8  Addington  v.  Wilson,  5  Ind.  137. 

4  Lee’s  Heirs  v.  Lee’s  Ex.,  4  McCord,  183. 
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eccentric  when  sober, — if  soberness  was  ever,  in  later 
life,  predicable  of  him.  He  had  lived  decently  in  North 
Carolina,  until,  as  he  alleged,  he  was  struck  by  light¬ 
ning.  He  went  to  Georgia,  killed  a  negro,  and  fled  into 
South  Carolina.  He  believed  himself  in  constant  war¬ 
fare  with  evil  spirits.  He  was  certain  that  all  women 
are  witches,  and  refused  to  sleep  on  any  bed  made  by 
woman,  and  he  never  married.  He  was  once  “  bewitched  ” 
into  a  cohabitation  ;  the  woman  bore  twins  ;  for  one 
of  them  he  provided  in  his  will,  but  not  for  the  other, 
declaring  that  this  one  was  not  his  son.  As  to  his  belief 
in  feminine  witchcraft,  Judge  Lumpkin1  remarked  that 
in  this  Lee  was  not  “singular.”  He  believed  that  his 
Wiggins  relatives  had  by  some  sort  of  metempsychosis 
gotten  into  his  teeth.  Accordingly  he  had  fourteen 
sound  teeth  extracted,  evincing  no  pain. 

Lee  stated  that  when  walking  in  the  woods  one  day 
he  met  God,  and  promised  him  that  if  he  would  let  him 
get  rich,  he  would  live  poor  (ascetic)  all  his  life.  This 
promise  he  kept.  For  some  years,  he  dwelt  in  the  Pedee 
swamp,  having  for  his  bed  a  split  hollow  gum  log.  He 
afterwards  lived  some  years  in  a  house  three  feet  wide, 
five  feet  long  and  four  feet  high.  Although  this,  he 
alleged,  was  to  crowd  out  devils,  he  kept  a  whisky  jug 
under  his  bunk,  and  lay  in  a  drunken  doze  all  day  and 
kicked  and  thrashed  at  other  “evil  spirits ”  all  night.  He 
had  holes  cut  on  each  side  of  his  hat,  so  that  if  the  devil 
came  in  on  one  side  he  could  drive  him  out  on  the  other. 
He  made  his  own  clothes,  his  pants  as  wide  as  petticoats, 
and  fastened  at  his  waist  by  a  rope,  over  an  Osnaburg 
shirt.  Lee  allowed  no  animal  on  his  plantation  to  be 
castrated.  But  he  cut  off  all  their  tails  ;  alleging  it 
made  cows  poor  to  be  constantly  switching  flies.  (Perhaps 
those  of  pigs,  being  proverbially  “  more  for  ornament 
than  use,”  were  deemed  vain  worldly  gewgaws, — 
Brother  McCord  doesn’t  inform  us.)  Whenever  he 
bought  a  horse,  he  would  instantly  cut  off  its  ears,  and 


1  Ill  Potts  V.  House,  6  Ga.  324,  at  p.  350. 
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ride  it  home  while  bleeding.  He  treated  his  negroes 
better  than  he  did  his  cattle. 

For  his  accumulations,  he  was  doubtless  greatly  in¬ 
debted  to  the  “Peculiar  Institution”  ;  for  many  of  his 
business  transactions  were  most  ridiculous.  He  once 
sold  a  place  for  $7,000,  to  be  paid  in  seventeen  years 
without  interest,  and  if  the  purchaser  did  not  like  his 
bargain  at  the  end  of  that  time,  lie  was  at  liberty  to  give 
it  up  without  paying  any  rent.  He  assigned  as  a  reason 
that  the  land  would  then  have  increased  tenfold  in 
value.  After  buying  a  tract  of  pine  land  and  getting 
his  negroes  to  clear  and  girdle  the  trees  on  2,000  acres  in 
order  to  make  a  fortune  in  raising  pindars  (ground 
nuts),  he  abandoned  it  without  planting  an  acre. 

He  disinherited  his  relations,  “the  Wigginses  and 
the  Taylors,  because  they  wish  me  dead  ;  they  are  all  the 
time  squibbin’  and  dartin’  and  gummerin’  me.”  For 
three  weeks  before  executing  his  will  he  abstained  from 
intoxicants.  He  named  Pobison  Corliss  as  one  executor, 
and  designated  as  the  other  (without  naming  him)  “  one 
of  the  first-rate  Baptist  preachers  of  Tennessee.”  The 
jury  found  that  Lee  had  testamentary  capacity,  and  the 
Court  of  Appeals  sustained  the  will.1 
§  1794.  Feeter’s  Fancies. 

The  rule  that  a  testator’s  insane  delusion  concerning 
the  amount  of  his  property  and  the  circumstances  and 
dispositions  of  his  relatives  will  invalidate  the  will,  was 
applied  in  a  New  York  case  in  1853. 2  Wm.  Feeter,  in 
1852,  when  nearly  seventy  years  old,  committed  suicide, 
leaving  nine  children,  and  propeidw  worth  nearly  $20,000. 
In  1849,  he  made  a  will  giving  to  each  of  his  five 
daughters  by  his  first  wife,  $100,  to  each  of  the  two 
daughters  by  his  second  wife,  $400,  and  the  residue  to 
liis  two  sons. 

1  As  to  insane  religious  asceticism,  compare  the  case  of  Matthew 
Lovat,  who  castrated  himself,  and  after  apparent  recovery  crucified 
himself  through  an  ingenious  combination  of  a  net  and  cross  suspended 
from  a  window.  See  sketch  and  picture,  Book  of  Wonderful  Characters, 
p.  55. 

2  Stanton  v.  Wetherwax,  16  Barb.  259. 
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Feeter  was  constantly  harassed  by  fear  of  being  sent 
to  the  poor-house.  He  once  concealed  himself  in  his 
hay-loft,  falsely  fancying  that  officers  of  the  law  were 
pursuing  him.  He  believed  that  certain  persons  were 
conspiring  to  obtain  part  of  his  farm  by  false  papers. 
While  eating,  his  mind’s  poor  eye  once  saw  the  devil 
looking  out  from  the  potatoes  placed  before  him.  The 
decree  of  the  Surrogate  admitting  the  will  to  probate 
was  reversed  by  the  Supreme  Court. 

§  1795.  Kelly  Badly  “  Conjured  ”  but  not  Incapacitated. 

In  a  will  case  in  Mississippi  in  I860,1  it  appeared  that  the 
testator,  J.  P.  Kelly,  had  an  aversion  against  women, 
and  would  turn  his  back  if  a  woman  sat  down  facing 
him.2  He  was  never  seen  to  smile  or  to  laugh.  He  be¬ 
lieved  witches  had  once  pushed  him  off  a  log  while  fish¬ 
ing,  and  had  conjured  his  gun.  When  afflicted  with 
gravel  he  believed  a  witch  was  damming  the  flow,  and 
retaliated  by  calling  her  a  “  damned  bitch.” 

Kelly  refused  to  believe  any  of  the  Bible  (except  its 
witch  stories),  because  it  did  not  satisfactorily  describe 
the  river  Euphrates.  He  believed  that  at  his  birth  a 
witch-midwife  had  stolen  a  twin  brother  and  put  a  girl 
in  his  place.  He  complained  that  the  relatives  of  a 
young  man  named  Tabb  had  accused  him  of  murder, 
when,  in  fact,  Tabb  had  simply  been  “conjured ”  to  hide 
away  in  Georgia.  Oftentimes,  in  conversing  on  busi¬ 
ness,  he  would  abruptly  pause,  burst  into  tears,  and 
exclaim  :  “Oh,  forty  years  ago!”  Once  the  exclama¬ 
tion  was:  “The  best-looking  woman  I  ever  saw  was 
hung  in  father’s  barn  with  a  hair  rope.” 

In  a  rambling  letter  (covering  nearly  six  pages  of  the 
report  of  the  case)  Kelly  relates  his  many  misfortunes 
from  conjurers  and  witches,  and  seems  constantly 
hectored  by  a  sort  of  Banquo.  He  also  informs  his  cor¬ 
respondent,  Mr.  Williams,  that  “we  hav  a  man  in 
Granada  teaching  conjur  school.  He  can  make  a  man 
puke  at  his  pleasure.  The  wags  say  it  wil  be  a  fine  thing 

1  Kelly  v.  Miller.  39  Miss.  17.  2  Id.  p.  43. 
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for  men  who  hav  scolding  wives,  as  tha  can  stil  their 
tungs.  Unlike  Mason  Lee,  who  never  voted  nor  cared 
for  public  affairs,  Kelly  was  versed  in  history,  could 
“reel  politics,”  and  was  miserly  and  shrewd  in  business 
transactions.  The  will  was  sustained. 

g  1796.  Opinionated  Kelso  not  Incapax  by  “  All-around  Cus¬ 
sedness.” 

In  a  will  case  in  1  irginia  in  1S47,1  it  appeared  that 
the  testator,  Hugh  Kelso,  was  a  nervous,  fussy  man, 
impertinently  dominating  the  details  of  the  conduct  of 
his  family  and  friends.  His  will,  made  in  1843,  was 
lengthy  and  explicit,  —in  a  word,  was  a  grand  effort  to 
continue  after  his  death  “  living  other  folks’  lives  for 
them.”  One  legacy  was  for  an  annuity  to  “foreign 
Christian  Missions,”  until  1855  ;  then  to  “  domestic  mis¬ 
sions,  in  Virginia,  for  time  without  limitation.”  “On 
the  arrival  of  1S55,  except  my  wife  Ann  be  then  living,” 
his  slaves  were  to  be  liberated  under  certain  specifica¬ 
tions.  Mercer,  the  proponent,  was  one  of  the  slaves. 

Kelso  had  married  at  thirty-five,  at  which  time  cer¬ 
tain  previously  exhibited  symptoms  of  religious  frenzy 
had  disappeared.  A  few  days  afterward,  he  went  twelve 
miles  away,  and  remained  many  weeks,  saying  he  had 
“sinned  in  marrying  this  Ann,  an  ugly-looking  old 
woman.”  He  forbade  his  daughters  to  “learn  any 
book-knowledge  beyond  readin’  an’  writin’,  for  women 
ought  not  to  know  more.”  He  threatened  that  if  either 
daughter  marry  a  trifling  fellow,  he  would  confine  and 
whip  her.  He  once  gave  one  of  them  a  colt,  a  gentle 
animal,  but  which  had  never  been  broke,  and  compelled 
her  to  ride  it  in  treading  out  grain  ;  saying  that  was  a 
good  place  for  her  to  break  it  after  her  own  mind.  He 
once  sent  for  a  mechanic  and  had  a  corner  of  his  bed¬ 
stead  cut  off,  saying  :  “I  don’t  want  to  have  to  walk  so 
far  around  to  the  fire  ;  the  short  side  will  be  long  enough 
for  Ann.” 

On  Kelso’s  “business  capacity,”  there  was  a  variety 
1  Mercer  v.  Kelso’s  Adm.,  4  Gratt.  106. 
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of  evidence.  He  would  often  buy  a  fourpence-worth  of 
goods  to  get  a  bank-note  changed.  A  neighbor  in  a 
strait  for  cash  offered  him  a  $50  bond  of  a  perfectly  good 
party  for  $40.  Kelso  higgled  :  “I’ll  give  you  $20  cash 
and  $20  when  I  collect  the  bond.”  As  neither  would 
compromise,  the  bond  did  not  go.  He  gave  a  (law}rer- 
hating?)  neighbor  the  alternative  of  either  incurring  a 
law-suit  or  losing  250  bushels  of  rent-corn.  Kelso  got 
the  corn.  He  advised  his  pastor  not  to  build  a  barn, 
saying  :  “  Your  crops  will  be  safer  without  it.” 

Kelso  would  get  up  an  hour  before  daylight,  and  rouse 
the  family  by  singing  psalms.  (Perhaps  the  reporter, 
Brother  Grattan,  meant  to  say  sinning  psalms. )  In  talk¬ 
ing  politics,  he  would  look  wild  and  wring  his  hands,  des¬ 
perately  impatient  with  leaders  and  legislators,  rather 
less  meekly  manageable  than  the  members  of  his  family. 
One  of  the  facts  adduced  in  evidence  of  his  sanity  was, 
that  ‘  ‘  he  expressed  a  conviction  of  the  evil  of  holding 
men  in  slavery.”1  Further  on,  however,  this  astound¬ 
ing  evidence  was  weakened  by  proof  that  he  once  » 
“  endeavored  to  show  from  the  Bible  that  slavery  is 
right.”  (O  Brother  Grattan,  why  did  you  not  entertain 
us  by  reporting  the  result  of  that  Christian  endeavor  ?) 
The  Court  of  Appeals  decided  that  the  evidence  of 
Kelso’s  eccentricities  did  not  establish  testamentary  inca¬ 
pacity. 

§  1797.  Apreece  by  no  Deviltry-caprice  Incapacitated, 
being  an  English  Baronet. 

In  a  case  in  the  Prerogative  Court  in  1846, 2  Sir 
Thomas  Apreece,  who  committed  suicide  when  fifty-one 
years  old,  was  decided  not  to  be  deprived  of  testament¬ 
ary  capacity  by  a  peculiar  moral  obliquity  wherein  he 
seemed  utterly  devoid  of  Christian  faith  or  kindness. 
His  highest  ambition  was  to  reduce  falsehood,  tantali- 
zation  and  “  cussed  ugliness  ”  to  an  exact  science.  He 
took  delight  in  inducing  poor  and  infirm  people  to  get 
into  his  carriage,  and  driving  swiftly  past  their  destina- 

1  4  Gratt.  110.  2  Frere  v.  Peacocke,  1  Rob.  Eccl.  442. 
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tion,  compelling  them  to  get  out  and  foot  it  back.  He 
would  make  insincere  offers  of  gifts,  only  to  jeer  at  the 
dupes’  disappointment.  But  he  was  a  baronet  and  con¬ 
sequently  passed  for  a  “  gentleman  ” — except  perhaps  in 
the  estimation  of  “  a  few  narrow  Americans,”  who  are  in¬ 
competent  to  determine  the  conclusiveness  of  the  pre¬ 
sumption  that  “staves  or  strings  can  raise;”  who  in 
weighing  lucre  with  soul  acquirements  have  a  fancy 
that 

“  Worth  makes  the  man,  and  want  of  it  the  fellow.” 

§  1798.  Prime  Mental  Condition  not  Required. 

In  an  Illinois  case  in  1893,1  it  was  held  to  be  error 
to  instruct  the  jury  that  if  the  deceased  was  incapable  of 
transacting  ordinary  business,  he  was  incapable  of  mak¬ 
ing  a  will.  Judge  S.  P.  Shope  said  :  “  Men,  ordinarily, 
have  contemplated  the  ultimate  disposition  of  their 
effects,  and  when  they  enter  upon  the  preparation  of 
their  last  will,  the  matter  has  already  taken  shape  and 
form,  and  it  may  require  a  much  less  degree  of  mental 
capacity  to  intelligently  give  effect  to  the  purpose 
already  formed,  than  would  be  required  to  protect  them¬ 
selves  against  the  cupidity  of  others,  or  to  rationally 
contract,  or  transact  ordinary  business.” 

§  1799.  Will  Executed  in  Lucid  Interval. 

It  seems  that  when  the  testator’s  lunacy  has  once 
been  established,  the  burden  of  proof  is  on  the  proponent 
to  show  that  the  will  was  executed  during  a  lucid 
interval.2 

In  an  English  case  in  1793, 3  the  Prerogative  Court 
sustained  the  will,  although  the  testatrix  had  not  long 
before  been  released  from  a  strait  waistcoat,  and  be¬ 
fore  executing  the  will,  wrote  and  petulantly  tore  up 
certain  screeds  and  threw  them  into  the  fire.  Therein 

1  Craig  v.  Southard,  148  Ill.  37  ;  see  also  35  N.  E.  Rep.  361. 

2  Saxon  v.  Whitaker’s  Ex.  (1857),  30  Ala.  237 ;  Tetlow  v.  Tetlow 
(.1867),  54  Pa.  216 ;  McMeehen  v.  McMechen  (1881),  17  W.  Va.  683. 

3  Cartwright  v.  Cartwright,  1  Phillim.  90. 
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Sir  Wm.  Wynne  mentions  an  unreported  case,1  in  which 
the  will  was  sustained  where  the  testator  had  previously 
been  wholly  insane.  But  he  says  that  in  another  such 
case,2  where  a  man  who  had  gone  to  Little  Hampton 
Beach,  fell  in  love  with  a  girl  he  had  never  before  seen, 
and  after  being  brought  to  London  in  a  strait  waist¬ 
coat,  wrote  a  codicil  giving  her  a  legacy, — this  was  held 
invalid. 

In  1818,  in  a  case  in  the  same  court,3  the  will  of  an 
octogenarian  was  sustained,  although  at  times  nervous 
attacks  wholly  disabled  him. 

§  1800.  In  Drunkard’s  Sober  In  fcerval— Hurman— Peek. 

In  a  case  in  the  Prerogative  Court  in  1824, 4  it  was 
held  that  Hurman,  a  man  habitually  mad  when  drunk, 
could  in  a  sober  interval  make  a  valid  will.  This  case 
was  followed  and  a  drunkard’s  will  sustained  in  1863,  by 
the  New  York  Court  of  Appeals,  in  a  case  of  extremely 
complicated  evidence,  both  as  to  the  condition  of  the  testa¬ 
tor,  R.  L.  Peck,  and  the  circumstances  of  the  execution  of 
the  will,  which  took  place  in  the  directors’  room  of  the 
Quinebaug  Bank  at  Norwich,  Conn.,  whereof  S.  C.  Mor¬ 
gan,  who  was  named  the  executor,  was  president.5 
Peck’s  will  was  executed  July  23,  1858,  one  month  after 
its  date-day,  June  23d.  He  had  broken  down  his  health 
by  drunkenness  and  licentiousness,  and  was  advised  to 
take  a  voyage  to  Savannah.  An  overseer  had  been 
appointed  under  Connecticut  law,  and  it  did  not  clearly 
appear  that  the  voyage  pretext  was  not  a  makeshift  to 
squeeze  out  money.  The  testimony  of  the  contesting 
witnesses  was  conflicting  as  to  the  details.  At  ten 
o’clock  on  the  evening  of  July  22d,  Peck  appeared  to  a 
witness  to  be  intoxicated  ;  “  asked  me  to  drink  with 
him  ;  I  told  him  he  had  enough  already  ;  his  reply  was  : 
‘I  have  been  on  a  hell  of  a  bender.’”  Chief  Justice 
Denio  was  of  opinion  that  on  the  next  day  (the  23d), 

1  Coughlan  v.  Coughlan.  2  clark  v<  Lear. 

3  Kinleside  v.  Harrison,  2  Phillim.  449. 

4  Ayre  v.  Hill,  2  Addams,  206.  »  peck  v>  Cary,  S7  N_  y  9. 
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Peck  was  sober  enough  to  make  a  valid  will.  Judge 
Emott's  dissenting  opinion  dwells  chiefly  on  the  weak¬ 
ness  of  proof  that  the  signature  was  affixed  in  presence 
of  the  attesting  witnesses.  They  had  been  invited  in  by 
President  Morgan,  who  had  drafted  it,  and  were  very 
clear  as  to  seeing  the  signing. 

§  1801.  Bowditch. 

In  a  Louisiana  case  in  1SS0,1  it  appeared  that  Galvin 
M.  Bowditch  had  moved  from  Massachusetts  to 
Louisiana,  and  for  a  quarter  of  a  century  was  U.  S. 
Boarding  Inspector  at  the  Southwest  Pass  of  the 
Mississippi.  He  beguiled  his  solitude  at  the  Balize  by 
studying  what  would  be  the  best  investment  of  his 
savings.  Therein  he  made  only  two  mistakes ;  he 
occasionally  invested  in  a  bottle  of  rum,  and  he  did  not 
forecast  the  War  of  the  Slaveholders’  Rebellion.  The 
latter  swept  away  much  of  his  accumulations,  rendering 
him  despondent  and  irascible  ;  and  the  former  resulted 
in  delirium  tremens.  A  violent  attack  thereof  in  1814, 
while  he  was  visiting  his  Massachusetts  relatives,  cul¬ 
minated  in  his  being  confined  in  the  insane  asylum  at 
Worcester.  He  was  never  married,  and  in  1876,  in  an 
alleged  lucid  interval  in  his  mania  a  potu,  he  made  a 
will  giving  all  his  property  to  his  sister  Mary — Mrs.  Fiske 
ofSherborn.  He  had  a  delusion  that  another  sister  and 
her  husband,  Rev.  Dowse,  were  seeking  to  get  him  reincar¬ 
cerated,  and  he  conceived  an  antipathy  to  that  gentleman, 
and  called  him  an  “  orthodox  thief.” 

The  will  was  sustained  ;  Judge  Poclie  elaborately  re¬ 
viewing  the  French,  English  and  American  authorities. 
On  a  rehearing,  he  remarked  :  “  The  human  mind  is  the 
mystery  of  mysteries,  and  the  shadowy  confines  which 
separate  the  sanity  of  insane  men  from  the  insanity  of 
sane  men,  are  peopled  with  infinite  perplexities.  Sweden¬ 
borg,  Pascal,  Luther,  Ben  Jonson,  Goethe,  Bonaparte, 
and  many  other  eminent  men  were  the  subjects  of  de- 

1  Kingsbury  v.  Whitaker,  32  La.  An.  1055. 
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lusions  or  eccentricities,  difficult  to  reconcile  with  per¬ 
fect  intellectual  health.”  1 2 

§  1802.  Moore. 

In  a  Kentucky  case  in  1822, 2  it  appeared  that  the  tes¬ 
tator,  George  Moore,  was,  when  drunk,  very  irascible, 
and  conceived  a  settled  antipathy  to  his  brothers.  The 
Court  of  Appeals  sustained  the  County  Court’s  rejection 
of  the  will.  Thereupon  Breckenridge  filed  a  petition  for 
a  rehearing.  The  following  extract  therefrom,  concern¬ 
ing  the  integrity  of  a  mind  notwithstanding  hallucina¬ 
tions,  is  a  sample  of  the  academic,  florid  style  idolized  in 
the  Southern  States  before  the  Slaveholders’  Rebellion  :  — 

“  Has  his  judgment,  the  prolific  and  perpetuating 
principle  of  virility  in  the  mind,  been  emasculated  in 
this  havoc  of  the  senses  ?  No.  Secure  in  her  secret  and 
impregnable  fortress,  the  mind  seeks  no  other  auxiliaries 
than  the  heart  and  brain.  Innate  and  indestructible, 
while  these  remain  sound,  she  sheds  her  bright  and  un¬ 
diminished  ray  over  the  shattered  fragments  of  her 
earthly  tabernacle,  irradiates  the  gloom  of  death,  and 
lights  up  eternity  by  the  inspiring  halo  of  her  radiant 
beams.  And  can  this  imperial  attribute  of  immortality 
be  subjugated  at  will  by  every  petty  frailty  which  flesh 
is  heir  to  ?  Shall  the  master  principle,  the  all-controlling 
intelligence,  which  animates  and  guides  and  ennobles 
this  compounded  being  we  call  man,  tamely  follow  in 
the  captive  train  of  every  foul  lust  and  every  iniquitous 
vice,  each  rash  hope  or  distempered  fancy  that  may 
chance  to  invade  its  rightful  inheritance  ?  Our  vices  are 
the  legitimate  progeny  of  the  fall.” 

Further  on  Mr.  Breckenridge  asks:  “Whither  will 
this  novel  doctrine  of  constructive  madness  lead  us  ?  ” 
He  adverts  to  the  excessive  indulgence  of  the  procreative 
instinct — “  the  virgin  daughters  of  Lot,”  etc. — and  asks  : 
u  Are  these  fit  subjects  of  an  asylum  or  a  dungeon?”3 
Further  on,  visioning  himself  testator,  he  soars  as  follows  : 

1  See  criticism  of  this  case,  24  Alb.  L.  J.  304. 

2  Johnson  v.  Moore’s  Heirs,  1  Littell,  372.  8  Id.  p.  382. 
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“  Where  I  intrude  not  upon  the  rights  of  others,  I  have 
a  right,  however  unenviable,  to  play  the  fool.  I  may 
scatter  the  inheritance  that  I  received  from  my  ancestors 
and  which  is  due  to  my  children  among  the  basest  of  man¬ 
kind.  .  .  .  They  are  evils  which  cannot  he  eradicated 
by  the  operation  of  law,  without  endangering  the  fun¬ 
damental  interests  of  the  State.”  And  against  “oppres¬ 
sion,"  etc.,  he  is  satisfied  that  the  court  will  enter  its 
“solemn  protest  as  the  conservators  of  constitutional 
freedom,  and  the  votaries  of  civil  liberty.” 

Harden  and  Miller  in  reply  insisted  that  Mr.  Breck- 
enridge's  argument  begged  the  question.  The  court 
refused  a  rehearing  ;  evidently  believing  that  Moore’s 
will  did  “  intrude  upon  the  rights  of  others.” 

§  1803.  Testamentary  Provisions  for  Pets. 

Oftentimes  a  solitary  unmarried  woman  has  been 
adjudged  wanting  in  her  testamentary  capacity  by  reason 
of  her  eccentric  fondness  for  pet  animals.  Ex-Chief 
Justice  Redfield1  mentions  an  unreported  case  decided 
in  the  Prerogative  Court  in  1852, 2  where  one  provided 
fourteen  dogs  of  both  sexes  with  kennels  in  her  drawing- 
room.  Another  provided  a  lot  of  cats  with  meals,  plates 
and  napkins. 

In  a  will  probated  in  1895,  Mary  Jean  Bradford,  of 
South  Boston,  gave  $4,000  in  trust  for  her  pet  parrot. 
The  old  Turk  who,  in  his  gratitude  to  cats  for  having 
rid  his  granaries  of  rats  and  mice,  at  Aleppo,  founded  a 
cat  asylum,  has  been  imitated  by  Miss  Gifford,  who  be¬ 
queathed  her  property  to  erect  and  maintain  the  Gifford 
Home  for  cats  and  dogs,  at  Brighton,  Mass. 

The  Hour  stated,  in  1875,  that  a  testator  named 
Edmett  bequeathed  to  his  servant,  Elizabeth  Osborn,  an 
annuity  of  fifty  pounds  on  condition  that  she  take  care 
of  his  “  favorite  dog.”  At  the  time  of  making  the  will, 
he  had  a  dog  named  Romp,  but  it  had  died  and  been 
succeeded  by  Sambo,  still  alive.  Vice-Chancellor  Hall 
decreed  she  should  have  the  annuity  without  any  con- 


1  1  Redf.  Wills,  184. 
85 


2  Yglesias  v.  Dyke. 
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dition  in  favor  of  the  dog,  but  expressed  a  hope  that  she 
would  take  care  of  him. 

Two  remarkable  unreported  cases  of  eccentric  wills 
are  mentioned  in  Taylor’s  Medical  Jurisprudence,1  in  the 
first  of  which2  the  jury  were  unable  to  agree.  In  a 
codicil,  the  testatrix  ordered  the  doors  and  windows  of 
her  house  to  be  bricked  up,  and  the  furniture  and  con¬ 
tents  to  be  thus  locked  up  for  twenty  years  ;  also  that 
after  her  death,  her  pony,  dogs,  pigeons  and  poultry  be 
shot.  She  managed  her  affairs  intelligently  until  her 
death. 

§  1804.  Bowels  into  Fiddle-strings— Other  Eccentric  Be¬ 
quests. 

In  the  other  unreported  case,3  the  will  was  sustained. 
The  testator  bequeathed  his  property  to  his  housekeeper 
(not  of  kin),  and  directed  his  executors  to  “cause  some 
parts  of  my  bowels  to  be  converted  into  fiddle-strings, 
that  others  be  sublimed  into  smelling-salts,  and  that  the 
remainder  of  my  body  be  vitrified  into  lenses  for  optical 
purposes.”  To  the  will  was  appended  a  letter  stating 
that  “  the  world  may  think  this  to  be  done  in  a  spirit 
of  singularity  or  whim,  but  I  have  a  mortal  aversion  to 
funeral  pomp,  and  I  wish  my  body  to  be  converted  into 
purposes  useful  to  mankind.”  He  had  once  consulted  a 
physician  as  to  the  possibility  of  his  body  being  devoted 
to  chemical  experiments  after  his  death.  His  business 
capacity  up  to  the  time  of  his  death  was  undisputed. 

A  testator  named  Tuke,  of  Watli,  near  Rotherham, 
who  died  in  1810,  made  a  bequest  providing  for  forty 
dozen  penny  loaves  to  be  thrown  from  the  church  leads 
at  Watli,  at  noon  on  Christmas  day  forever.  He  also 
bequeathed  one  penny  to  every  child  that  should  attend 
his  funeral.  Nearly  Y00  came.  To  an  old  woman  who 
for  eleven  years  had  tucked  him  up  in  bed,  he  gave  one 
pound,  one  shilling  only.  To  his  natural  daughter 
he  bequeathed  four  pounds,  four  shillings  per  annum. 
Whether  the  annual  loaf  distribution  is  perpetuated,  the 

1  lltli  Am.  ed.  p.  714.  2  Burdett  v.  Thompson,  1873. 

3  Morgan  v.  Boys,  1838. 
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writer  is  not  informed.  But  it  appears  that  the  iron 
and  glass  lantern  at  the  north-east  corner  of  the  church 
of  St.  Botolph,  Billingsgate,  was  erected  and  is  yet  sup¬ 
ported  by  a  bequest  in  John  Wardall’s  will  dated  in  1656. 
After  the  Algerine  invasion  of  Ireland  in  1627,  several 
tesators  bequeathed  large  sums  to  redeem  well-known 
captives  in  Algiers  and  elsewhere. 

The  following  holograph  will  of  a  consumptive  was 
admitted  to  probate  in  Genessee  County  in  1888  A  “By 
this  will  I  give  and  bequeath  all  I  own  to  William 
Daggett,  C.  S.  TA  Below  the  names  of  the  attesting 
witnesses  is  :  “  P.  S. — Mr.  Daggett  will  have  to  search 
pretty  hard  to  find  anything  I  own.” 

§  1805.  School  and  Life-boat — Stockwell  Garden  “Public 

Benefit.” 

Many  a  will  case  merely  suggests  the  query  whether 
the  testator  was  of  sufficiently  sound  memory  to  retain  the 
adage,  “charity  begins  at  home.”  In  an  English  case 
in  1818, 2  Downer,  the  testator,  gave  to  twenty  poor  girls 
a  school-house  and  set  up  a  posthumous  life-boat  at 
Brighthelmstone,  but  would  compel  his  hoys  to  paddle 
their  own  canoe.  The  bequest  was  held  good  ;  but  under 
the  statute  did  not  pass  money  on  mortgage  and  a 
lease. 

In  another  English  case3  Robertson,  the  testator, 
wanted  to  establish  an  institution,  having  an  inscription 
over  the  gate  :  “Stockwell  Botanical  Garden,  founded 
by  Benjamin  Robertson,  Esquire.”  The  bequest  was 
rendered  void  by  his  vague  expression  of  the  object  or 
the  beneficiaries,  namely  :  “  as  I  trust  it  will  be  a  public 
benefit.” 

§  1806.  Cenotaph  Perpetual  Light — Tilden  to  Democratic 

Widows. 

In  a  will  case  in  England  in  18  55, 4  it  appeared  that 
an  Englishman  who  had  lived  in  the  East  professed  to 

1  89  Alb.  L.  J.  364. 

2  Johnston  v.  Swann,  3  Madd.  457. 

3  Townley  v.  Bedell,  6  Ves.  194. 

4  Austen  v.  Graham,  29  Eng.  L.  &  Eq.  38. 
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be  a  Mahometan.  His  will  contained  a  residuary  bequest 
to  the  poor  of  Constantinople,  and  also  toward  erecting 
there  a  cenotaph  inscribed  with  his  name  and  bearing  a 
light  forever  burning.  There  was  oral  evidence  of  some 
wild,  Dervish-like  utterances  and  general  derangement. 
The  will  was  sustained. 

In  commenting  on  the  contest  over  the  will  of  ex-Gov- 
ernor  Tilden,  a  law  journal 1  adverted  to  a  Connecticut 
decision  upholding  a  trust  for  “  poor,  deserving  demo¬ 
cratic  widows  ”  ;  facetiously  acknowledging  admiration 
therefor,  “  in  spite  of  the  fact  that  our  own  widow,  al¬ 
though  certain  to  be  poor  and  deserving,  would  not  be 
democratic.  ” 

§  1807.  Onderdonk  Nothing  to  Donkey  Profligates. 

The  will  of  Horatio  G.  Onderdonk  excluded  from  its 
benefit  any  one  who  was  an  idler,  a  sluggard,  a  profli¬ 
gate,  a  drunkard  or  a  gambler.  The  use  of  liquor  or 
tobacco  would  deprive  a  legatee  of  his  portion  ;  nor 
could  he  enter  any  bar-room  or  porter-house,  or  marry 
before  twenty-five  years  old,  or  fail  to  rise,  breakfast 
and  get  ready  for  business  before  nine  o’clock  in  the 
morning.  This  recalls  the  old  curiosity  as  to  the  claim¬ 
ants  for  the  uncalled-for  letter  addressed  to  “A  Chris¬ 
tian,  Chicago.” 

§  1808.  “  Waiting  Wills  Hardegg— Downey. 

“  Waiting  wills  ”  are  fun — to  those  whose  ££  withers 
are  unwrung.”  A  stock-broker  named  M’Calmont  re¬ 
quired  his  nephew,  Capt.  M’Calmont,  to  wait  seven  years 
for  his  inheritance  of  $30,000,000.  One  Count  Hardegg 
left  to  Vienna  University  £50,000, — hut  to  accumulate  for 
a  hundred  years.  A  waggish  professor  declared  Hardegg 
to  be  only  half-boiled. 

In  an  Illinois  case  in  1893, 2  the  will  of  Margaret 
Downey  was  held  not  to  be  void  for  uncertainty  in 
providing  that  her  son  J.,  being  £ £  irregular  in  his 
habits,  shall  not  enjoy  the  benefit  of  the  devise  until 

1  34  Alb.  L.  J.  421. 

2  Cassem  v.  Kennedy,  147  Ill.  660. 
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lie  settles  down  in  life  and  gets  married,  or  until  lie 
arrives  at  the  age  of  forty-two  years.” 

§  1809.  Deprecating  Ostentation— Countess  of  Sandwich— 
Zimmerman’s  “  if  not  ” — Judge  Lowdlow. 

It  is  related  that  the  Dowager  Countess  of  Sandwich 
provided  in  her  will,  proved  in  1862,  that  she  he  buried 
“  decently  and  quietly — no  undertakers’  frauds,  or  cheat¬ 
ing  ;  no  scarfs,  hat-bands  or  nonsense.”  Also  that  the 
will  of  Zimmerman,  proved  in  1840,  provided :  “No 
person  is  to  attend  my  corpse  to  the  grave,  nor  is  any 
funeral  bell  to  be  rung  ;  and  my  desire  is  to  be  buried 
plainly  and  in  a  decent  manner  ;  and  if  this  is  not  done, 
I  will  come  again — that  is  to  say,  if  I  can.” 

Judge  J.  R.  Lowdlow  of  Philadelphia,  in  1867,  made 
a  will,  probated  in  1886,  covering  only  half  a  page  of 
foolscap,  giving  his  entire  estate  to  his  wife,  and  ap¬ 
pointing  her  guardian  of  their  children  and  executrix. 
“I  request  my  executors  to  incur  at  my  funeral  no 
•expense  not  absolutely  required.  My  estate  is  small,  and 
my  wife  and  children  ought  to  have  every  dollar  for 
their  support.  Let  no  false  pride  dictate  ostentatious 
display,  for  after  the  soul  departs  from  the  body,  it 
matters  little  what  becomes  of  that  body,  so  that  it  is 
decently  buried.  God  will  protect  the  dust.” 

§  1810.  Affectionate  Consorts. 

The  following  will  was  filed  for  probate  in  New  York 
•city,  in  1870  : — 

‘  ‘  All  the  worldly  good  I  have  in  store, 

I  give  to  my  beloved  wife  and  hers  forevermore ; 

I  give  all  truly  and  no  limit  fix, 

This  is  my  will,  and  she  is  my  executrix.” 

The  will  of  Mrs.  Van  Hennigli,  probated  in  1868,  gave 
her  husband  all  her  property,  and  directed  him  to  sell  her 
old  clothes  to  pay  her  funeral  expenses.  And  she  added  : 
“  It  is  also  my  earnest  wish  that  my  darling  husband 
.should  marry  ere  long,  a  nice,  pretty  girl,  who  is  a  good 
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housewife,  and  above  all,  to  be  careful  that  she  is  of 
good  temper.” 

The  will  of  Sharon  Turner,  author  of  the  “History 
of  the  Anglo-Saxons,”  who  died  in  1817,  after  mention¬ 
ing  that  he  had  “  passed  nearly  forty-nine  years  of  un¬ 
abated  affection  and  connubial  happiness,”  adds:  “None 
of  the  portraits  of  my  beloved  wife  give  any  adequate 
representation  of  her  beautiful  face,  nor  of  the  sweet 
and  intellectual  and  attractive  appearance  of  her  living 
features  and  general  countenance  and  character.”  This 
rather  contrasts  with  a  will  mentioned  by  the  Illustrated 
London  News  in  1871,  of  one  who  died  in  1791.  He 
refers  to  his  wife  as  one  whom  “  Heaven  seems  to  have 
sent  into  the  world  solely  to  drive  me  out  of  it.  The 
strength  of  Samson,  the  genius  of  Homer,  the  prudence 
of  Augustus,  the  skill  of  Pyrrhus,  the  subtlety  of  Han¬ 
nibal,  the  patience  of  Job,  the  philosophy  of  Socrates, 
the  vigilance  of  Ilermogenes,  would  not  suffice  to  subdue 
the  perversity  of  her  character.  ” 

§  1811.  Vindictive  Provisions. 

The  foibles  of  testators  have  been  travestied  in  the 
old  quatrain  : — 

“  In  the  name  of  God.  Amen; 

My  feather-bed  to  my  wife  Jen; 

Also  my  carpenter’s  saw  and  hammer, 

Until  she  marries;  then  God  damn  her.” 

A  French  physician  of  St.  Maude  left  a  will,  dated  in 
1882,  bequeathing  his  property  to  his  wife,  Celestine- 
Melanies,  in  recognition  of  her  kindness  in  abandoning 
him.  The  bequest  had  only  one  condition,  namely, 
“  that  she  marry  again  immediately,  so  that  at  least 
there  may  be  one  man  who  will  deeply  deplore  my 
death.” 1 

A  Capuchin  monk  in  the  Faubourg  St.  Jacques,  where 
many  poor  persons  were  supported  by  alms  collected  by 
him,  died  leaving  only  his  breviary,  frock,  cord,  wallet,. 

1  See  F.  v.  F.,  ante,  §  1392. 
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and  a  volume  by  M.  Thiers.  His  facetious  will  was  as 
follows  :  “I  bequeath,  1st,  to  the  Abbe  Michaud  my 
breviary,  because  he  does  not  know  his  own  ;  2d,  to  M. 
Jules  Favre  my  frock,  to  hide  his  shame  ;  3d,  to  M. 
Gambetta  my  cord,  which  will  prove  useful  one  day 
round  his  neck  ;  4th,  to  M.  Thiers  his  own  work,  that  he 
may  read  it  over  again.” 

§1812.  Make  Annual  Proclamation  that  “  I  was  foully 
slandered.” 

Sometimes  even  the  will  of  a  doctor  of  divinity  savors 
of  the  vindicatory  in  a  degree  almost  vindictive.  Per¬ 
haps  Dr.  Rowland  Williams,  a  Welsh  clergyman,  who 
died  in  1870,  had  just  been  dieting  on  the  109th  Psalm  : 
“Let  mine  enemy’s  children  be  vagabonds  and  beg  con¬ 
tinually.”  The  Arches  Court,  for  his  article  in  “  Essays 
and  Reviews  ”  on  “Bunsen’s  Biblical  Researches,”  had 
suspended  him  for  one  year.  He  had  been  a  professor 
in  St.  David’s  College  at  Lampeter,  but,  having  difficulty 
with  the  rest  of  the  faculty,  had  exiled  himself  to  a 
neighboring  town.  He  bequeathed  to  the  town  of 
Lampeter  £50,  one-tliird  of  the  income  thereof  to  be 
perpetually  given  to  the  town-crier,  “  for  making  proc¬ 
lamation  once  a  year  about  midsummer,  on  a  market- 
day,  that  I,  Rowland  Williams,  never  consented  to  the 
election  of  George  Llewellin  to  a  scholarship  in  this 
college,  but  in  this  as  in  other  things  I  was  foully  slan¬ 
dered  by  men  in  high  places,  because  I  loved  righteous¬ 
ness  and  hated  iniquity  ;  therefore  I  died  in  exile  ;  but 
while  unjust  men  permitted  me,  I  both  kept  the  needy 
student  by  his  right,  and  defended  the  alms  of  the  altar 
of  God.” 

One  queries  whether  poor  Llewellin  survived  the 
testator  to  listen  to  the  crier — to  “attend  Llewellin’s 
horn,”  as  it  were.  And  as  to  the  testator,  now  in  heaven, 
listening  to  cherubim  who  continually  do  cry,  one  queries 
whether  it  reminds  him  of  his  testamentary  perpetuity 
of  a  crying  evil. 
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§  1813.  Viper  Ingratitude— INo  Connecticut  Breeding  for 
Gouverneur  Morris. 

The  “anti-Connecticut  clause  ”  in  the  will  of  Lewis 
Morris,  in  1760,  was  as  follows  :  “It  is  my  desire  that 
my  son,  Gouverneur  Morris,  have  the  best  education 
that  is  to  be  had  in  England  or  America,  but  that  he  be 
never  sent  for  that  purpose  to  the  colony  of  Connecticut, 
lest  he  imbibe  that  low  craft  and  cunning  so  incident  to 
the  people  of  that  country,  which  is  so  interwoven  in 
their  constitutions  that  all  their  art  cannot  disguise  it 
from  the  world,  tho’  many  of  them  under  the  sanctified 
garb  of  religion  have  endeavored  to  impose  themselves 
on  the  world  for  honest  men.” 

The  Chronicle  (Newcastle,  Eng.)  stated,  in  1877, 
that  the  will  of  John  Hylett  Stow,  probated  in  1781, 
contained  the  following  :  “I  hereby  direct  my  executors 
to  lay  out  five  guineas  in  the  purchase  of  a  picture  of  the 
viper  biting  the  benevolent  hand  of  the  person  who  saved 
him  from  perishing  in  the  snow,  if  the  same  can  be 
bought  for  the  money  ;  and  that  they  do  in  memory  of 
me  present  it  to  - - - - ,  Esq.,  a  King’s  counsel,  where¬ 

by  he  may  have  frequent  opportunities  of  contemplating 
on  it,  and  by  a  comparison  between  that  and  his  own 
virtue,  be  able  to  form  a  certain  judgment  which  is  best 
and  most  profitable,  a  grateful  remembrance  of  past 
friendship  and  almost  parental  regard,  or  ingratitude  and 
insolence.  This  I  direct  to  be  presented  to  him  in  lieu 
of  a  legacy  of  £3,000  I  had  by  a  former  will,  now  revoked 
and  burnt,  left  him.”  The  Chronicle  also  relates  that 
a  man  once  bequeathed  to  each  of  his  daughters  their 
weight  in  £1  bank-notes.  The  elder  got  £51,200,  and 
the  younger,  £57,344. 

§  1814.  An  Arithmetical  Testator. 

It  is  said,1  on  authority  of  an  English  paper,  that 
Mons.  Fortune  Ricard,  a  teacher  of  mathematics,  left  a 
will,  published  in  1784,  wherein,  after  stating  that  his 
grandfather  once  gave  him  24  livres  to  be  placed  at  trade 

1  See  7  Gr.  Bag,  119. 
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by  a  merchant  friend  of  the  donor,  and  the  interest  each 
year  to  be  added  to  the  principal,  and  at  his  death  to 
employ  “the  produce  in  good  works  for  the  repose  of 
thy  soul  and  my  own  ;  ”  that  in  his  seventy-first  year  he 
found  that  the  21  livres  had  grown  to  500  ;  he  disposed 
thereof  as  follows  : — 

This  500  was  to  be  divided  into  five  equal  portions, 
and  each  put  out  at  interest.  (1)  In  100  years  the  first 
sum  of  100  livres  would  amount  to  13,100  livres  (5,822 
pounds  sterling).  From  this  a  sum  of  £1,500  was  to  be 
given  for  the  best  theological  dissertation  proving  the 
lawfulness  of  putting  money  out  at  interest.  Further, 
three  medals  were  to  he  given,  and  the  rest  of  the  money 
spent  in  printing  and  circulating  the  essays.  (2)  After 
200  years,  the  second  sum,  amounting  to  1,700,000  livres 
(756,300  pounds  sterling)  was  to  be  employed  inestablish- 
a  perpetual  fund  for  fourscore  prizes  of  1,000  livres  each, 
namely,  15  prizes  for  the  most  distinguished  virtuous 
actions,  15  for  works  of  science  and  literature,  10  for 
arithmetical  solutions,  10  for  agricultural  science,  10  for 
masterpieces  in  the  fine  arts,  etc. 

(3)  After  300  years  the  third  sum,  increased  to  226 
millions  (£10,057,000),  to  be  used,  196  millions  to  establish 
in  the  most  populous  places  in  France  500  patriotic  hanks 
for  lending  money  without  interest,  and  30  millions  to 
found  museums  at  Paris,  Lyons,  Bordeaux,  Rouen,  and 
eight  other  specified  cities  of  France,  each  to  have  a  staff 
of  forty  literary  men  and  artists  of  superior  merit, 
“who,  at  the  time  of  meals,  shall  be  divided  into  four 
tables,  that  their  repast  may  be  cheerful  without  being 
too  noisy.  ”  (4)  After  400  years  the  fourth  sum  increased 

to  30  millions  (£1,330,000,000)  to  be  employed  in  building 
100  towns  to  accommodate  each  150,000  souls,  in  the  most 
agreeable  situation  to  be  found  in  France.  (5)  After 
500  years  the  fifth  sum,  amounting  nearly  to  136,000,- 
000,000  sterling,  to  go,  6,000  millions  of  livres  to  pay  off 
the  national  debt  of  France,  and  12,000  millions  (£525,- 
000,000)  to  pay  off  the  national  debt  of  England.  The 
remaining  legacies  were  funds  for  the  encouragement 
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of  peace,  education,  hospitals,  employment  and  proper 
remuneration  of  women,  and  for  increase  of  priestly 
stipends  “  on  condition  that  the  clergy  forego  their  fees 
for  saying  masses.’’  On  death  of  any  one  of  the  six  ex¬ 
ecutors  his  survivors  were  to  nominate  his  successor. 

§  1815.  Boston  Bachelor  Burning  Bonds. 

In  an  interesting  article  in  the  Green  Bag  for  May, 

1889,  George  F.  Tucker  tells  us  that  S - H - ,  of 

Boston,  a  bachelor  possessing  nearly  $100,000  in  wisely 
invested  earnings  as  a  mechanic,  in  iSTS  made  a  brief 

will  giving  all  his  property  to  R - E - absolutely,  to 

whom,  simultaneously,  he  signed  a  letter,  informing  him 
of  the  will  and  of  his  desire  to  forestall  controversy,  add¬ 
ing  :  “You  may  use  your  judgment  as  to  the  management 
of  my  estate  for  two  years  succeeding  the  day  of  the 
probate  of  my  will.  At  the  expiration  of  the  said  two 
years,  I  request  you  to  convert  my  entire  estate  into 
money.  From  the  proceeds  I  desire  you  to  retain  $5,000, 
which  you  will  receive  both  as  a  mark  of  personal  esteem 
and  as  compensation  for  your  services  in  the  settlement 
of  my  affairs.  Y ou  will  also  retain  $600,  which  you  will 
equally  divide  among  the  witnesses  hereinafter  referred 
to.  The  remainder  of  my  estate  you  are  directed  to  turn 
into  legal  tender  notes,  which  you  will  then  destroy  in 
the  following  way.  I  request  you  to  call  three  reputable 
witnesses  (the  witnesses  to  my  will  preferred)  upon  whom 
strict  secrecy  shall  be  enjoined.  You  will  make  an 
accurate  statement  in  writing  of  the  numbers  and 
denominations  of  the  bills,  and  this  statement  you  and 
the  witnesses  will  sign  after  the  bills  have  been  burned 
in  the  presence  of  you  all.  You  will  thereupon  send 
the  statement  to  the  Secretary  of  the  United  States 
Treasury  at  Washington,  so  that  he  may  be  informed  of 
the  description  of  the  bills  thus  forever  withdrawn  from 
circulation,  with  the  instruction  that  the  whole  trans¬ 
action  is  to  remain  a  secret  for  the  period  of  eight  years. 
It  is  a  matter  of  indifference  to  me  whether  the  transac¬ 
tion  shall  even  then  be  made  known  to  the  world.  .  .  . 
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As  tlie  bills  of  small  value  are  the  more  likely  to  be 
found  in  the  possession  of  the  people  at  large  ;  and  as, 
in  my  opinion,  their  fingers  ought,  not  to  be  soiled  by  irre¬ 
deemable  paper  money,  I  request  you,  if  possible,  to 
destroy  bills  of  the  denominations  of  one,  two  and  five 
dollars.”  This  was  complied  with  by  the  executor  and 
witnesses  ;  the  burning  taking  place  September  29,  1878. 
They  and  the  Treasury  officials  kept  the  secret  ten  years. 

§  1816.  Inartificialness — Eddinger’s  Spell. 

A  will  may  be  valid  notwithstanding  such  irregular¬ 
ities  as  interpolated  sheets,  separate  papers  or  fillings  in 
a  printed  form  part  in  ink  and  part  in  pencil,  or  inartifi¬ 
cial  grammar,  spelling  and  punctuation.1 

The  writer  had  started  to  quote  some  of  the  Eddinger  will  (81-J  Pa. 
523),  but  exscinded  on  being  arrested  for  Mephistophelian  mockery. 
The  arrest  was  on  this  wise  :  He  found  himself  nodding — Homer — 
verb.  sap.  He  dreamed  he  died,  and  marched  up  to  the  gate.  St.  Peter, 
with  Rhadamanthun  solemnity,  plied  the  Socratic  method  :  “Was  you 
not  a  lawyer  ?  Had  you  not  learned  that  a  usage  which  is  contrary  to 
reason  and  public  policy  must  be  discountenanced  ?  Did  you  not  know 
that  the  set  of  symbols  of  vocal  sounds  known  as  the  English  alphabet 
was  lamentably  inadequate  ?  That  the  bungling  remedial  expedients 
of  the  Dutch  printers  of  the  first  English  book — silent  letters,  the  dis¬ 
torting  of  lower-case  letters  when  initial,  etc. ,  etc. ,— were  a  fashion  that 
was  absurd  and  impolitic? — a  usage  that  was  an  outrage  upon  every 
child  set  to  learn  to  read  and  unspell?  Define  orthography.  Define 
kakography.  Is  crooked  spelling  straight — correct — spelling  ?  Did  you 
hold  up  to  ridicule  a  philosopher  (and  testator)  named  Eddinger,  who 
had  refused  to  waste  his  life  in  learning  slavery  to  kakography  and 
falsehood  ?  Depart,  ye  damned  scoffer  !  ” 

“  Hold  !  ”  exclaimed  the  culprit.  “  Oh,  good  St.  Peter,  don’t  forget 
that  I  am  the  chap  who,  at  great  expense,  prepared  an  alphabet — an 
alfabet — of  thirty  letters,  which  was  favorably  received  in  the  Spelling 
Reform  Convention  at  Philadelphia  in  the  centennial  year  of  American 
independence  from — of  considerable — English  slavery  ;  and  that  in  no 
year  since  then  have  I  been  delinquent  in  paying  dues  to  the  Spelling 
Reform  Association — except  once  or  twice,  and  then  ‘  only  a  little 
one.’”  “But,  sir,”  replied  the  patron  saint  of  brusqueness,  “  did  you 
practice  your  good  theory  and  resolutions  when  book-writing  ?  What 
was  your  daily  life  at  the  key-board  of  the  (infernal)  machine?  Go 
to  !  ”  Then  as  Bunyan  saith,  I  awoke,  and  behold  it  was  a  dream! 

i  See  1  Index  &  Dig.  Alb.  L.  J.  275  ;  2  Id.  162. 
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§  1817.  Brattle  on  Test  by  Blindfold.  Touch. 

Sir  Matthew  Hale’s  sentence  of  Rose  Callender  and 
Amy  Duny  to  death  for  witchcraft  has  already  been 
noticed.1 

In  the  letter  of  Thomas  Brattle,  F.  R.  S.,  of  1692, 2  we 
find  that  it  was  the  practice  of  the  Salem  justices,  John 
Hathorne  and  Jonathan  Curwin,  to  cause  the  person 
accused  of  witchcraft  to  he  brought  before  them  and 
commanded  to  look  upon  the  afflicted  person.  If  the 
person  was  cast  into  a  fit,  the  accused  was  blinded  and 
ordered  to  touch  the  afflicted  one,  and  on  the  affirma¬ 
tion  of  the  affliction,  was  committed  to  prison  on  sus¬ 
picion.  Brattle  adds:  “I  cannot  but  condemn  this 
method  of  the  justices,  of  making  this  touch  of  the  hand 
a  rule  to  discover  witchcraft ;  because  I  am  fully  per¬ 
suaded  that  it  is  sorcery  and  a  superstitious  method,  and 
that  which  we  have  no  rule  for,  either  from  reason  or 
religion.  The  Salem  justices,  at  least  some  of  them,  do 
assert  that  the  cure  of  the  afflicted  persons  is  a  natural 
effect  of  this  touch  ;  and  they  are  so  well  instructed  in 
the  Cartesian  philosophy,  and  in  the  doctrine  of  effluvia, 
that  they  undertake  to  give  a  demonstration  how  this 
touch  does  cure  the  afflicted  persons  ;  that  by  this  touch 
the  venomous  and  malignant  particles,  that  were  ejected 
from  the  eye,  do  by  this  means  return  to  the  body  from 
whence  they  came,  and  so  leave  the  afflicted  persons  pure 
and  whole.  I  am  no  small  admirer  of  the  Cartesian 
philosophy,  but  yet  I  have  not  so  learned  it.” 

2  Mass.  Hist.  Soc.  Col.  (1816),  Vol.  5,  p.  61. 
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§  1818.  Mrs.  Osgood  Badgered  into  False  Confession. 

In  the  same  letter  of  Brattle,  we  are  informed  that 
“  Deacon  Fry’s  wife,  Capt.  Osgood’s  wife,  and  some 
others,  remarkably  pious  and  good  people  in  repute,  are 
apprehended  and  imprisoned  ;  and  that  which  is  more 
admirable,1  the  forementioned  women  are  become  a  kind 
of  confessors,  being  first  brought  thereto  by  the  urgings 
and  arguings  of  their  good  husbands,  who  having  taken 
up  that  corrupt  and  highly  pernicious  opinion,  that  who¬ 
ever  were  accused  by  the  afflicted  were  guilty,  did  break 
charity  with  their  dear  wives,  upon  their  being  accused, 
and  urge  them  to  confess  their  guilt  ;  which  so  far  pre¬ 
vailed  with  them  as  to  make  them  say  they  were  afraid 
of  their  being  in  the  snare  of  the  devil  ;  and  which, 
through  the  rude  and  barbarous  methods  that  were 
afterwards  used  at  Salem  (.  .  .  buzzings  and  chuckings 
of  the  hand  .  .  .),  issued  in  somewhat  plainer  degrees  of 
confession,  and  was  attended  with  imprisonment.  The 
good  deacon  and  captain  are  now  sensible  of  the  error 
they  were  in.’’2 

§  1819.  Giles  Cory’s  Trial  Before  Magistrate  Hathorn. 

In  the  appendix  to  Calif’s  “  Wonders  of  the  Invisible 
World,”  is  an  account  of  the  preliminary  examination 
and  subsequent  trial  of  Giles  Cory  at  Salem,  in  1692,  for 
witchcraft.  After  Cory’s  disclaimer,  Justice  Hathorn 
inquired  of  the  bystanders  :  “  Which  of  you  have  seen 
this  man  hurt  you  ?  ”  Four  women  affirmed  he  had  hurt 
them.  The  justice  addressed  a  fifth  woman  :  “  Elizabeth 
Hubbard,  hath  he  hurt  you  too  ?  ”  But  Elizabeth  was 
prevented  from  answering  by  going  into  a  fit.  The 
justice  then  said  to  Cory  :  “It  is  your  appearance  hurts 
them,  they  charge  you  ;  tell  us  what  you  have  done  ?  ” 
Cory  answered  :  “I  have  done  nothing  to  damage  them.  ” 

1  J.  g.,  to  be  wondered  at. 

2  Mrs.  Osgood’s  confession  may  be  found  in  Hutchinson,  Hist.  Mass. 
Vol.  2,  p.  31.  She  denied  having  ever  signed  the  devil’s  book  or  been 
baptized  by  him.  As  to  confessions  of  Mrs.  Fry  and  other  women,  the 
result  of  urgings,  nervous  prostration,  etc.,  and  their  recantations,  see 
Dr.  Belknap’s  paper  (1796),  in  Mass.  Hist.  Soc.  Col.  (1815),  Vol.  3,  p.  221. 
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The  justice  then  demanded  :  “  Have  you  never  entered 
contract  with  the  devil  ?  ”  Cory  answered  :  “  I  never  did.  ” 
Then  up  spoke  one  Good  wife  Bibber :  ‘  ‘What  was  the  reason 
that  you  were  frighted  in  the  cow-house  ?  ”  and  she  also 
was  seized  with  a  fit.  Cory  denied  being  frightened. 
He  was  then  asked:  “What  did  you  see  in  the  cow¬ 
house  ?  ”  He  answered  :  “I  saw  nothing  but  my  cattle.” 
Several  bystanders  exclaimed  that  Cory  had  told  them 
he  had  been  frightened.  They  were  immediately  seized 
with  fits,  and  complained  of  feeling  themselves  lunched. 
The  court  then  ordered  Cory’s  hands  to  be  tied.  (There 
is  no  record  of  any  orders  that  the  hands  of  any  hoodlums 
or  hoodlumesses  in  the  crowd  be  tied.)  Reiterated  ques¬ 
tioning  could  elicit  no  more  suspicious  object  of  vision  in 
the  cow-house  than  a  black  hog.  The  court  then  pro¬ 
ceeded  :  “You  said  that  you  were  stopt  once  in  prayer 
— what  stopt  you  ?”  Cory  answered  :  “I  cannot  tell  ; 
my  wife  came  toward  me,  and  found  fault  with  me  for 
saying  ‘living  to  God  and  dying  to  sin.”’  Goodwife 
Bibber  then  volunteered  to  testify  that  Cory  had  called 
her  husband  a  “damned,  devilish  rogue.”  (There  is  no 
record  of  question  as  to  her  bias  and  bigotry.)  Cory  was 
committed  to  jail,  was  indicted,  tried,  convicted  and 
executed  by  being  pressed  to  death. 

§  1820.  Dame  Glover’s  Trial  before  Dudley. 

Cotton  Mather,  in  his  “Magnalia,”1  tells  of  the 
arraignment  before  Judge  Joseph  Dudley,  condemnation 
and  execution  of  Dame  Glover  for  bewitching  the  four 
children  of  J olm  Goodwin  of  Boston.  She  was  probably 
simply  insane,  and  possibly  might  have  recovered  her 
wits  had  she  been  placed  under  solacing,  judicious  care 
of  skilled  Sister  nurses,  of  the  same  faith  as  her  own. 
Her  house  was  searched  and  some  rag  babies  or  ‘  ‘  poppets  ” 
found  which  “she  confessed  she  used  to  torment  the 
objects  of  her  malice,  by  wetting  of  her  finger  with  her 
spittle  and  stroking  of  those  little  images.” 

Our  reporter  proceeds:  “The  court  appointed  five 

1  1820  ed.,  Vol.  2,  p.  396. 
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physicians  to  examine  her  very  strictly,  whether  she  was 
no  way  crazed  in  her  intellectuals.  Divers  hours  did 
they  spend  with  her  ;  and  iio  discourse  came  from  her 
but  what  was  agreeable  ;  particularly  when  they  asked 
her  what  she  thought  would  become  of  her  soul,  she  re¬ 
plied,  ‘  You  ask  me  a  very  solemn  question,  and  I  cannot 
tell  what  to  say  to  it.’  She  protest  herself  a  Roman 
Catholick,  and  could  recite  her  Pater-noster  in  Latin  very 
readily  ;  but  there  was  one  clause  always  too  hard  for 
her,  whereof  she  said  she  could  not  repeat  it,  if  she  might 
have  all  the  world.”  (How  many  college  graduates  to¬ 
day  of  the  age  of  this  poor  old  woman  can,  on  penalty  of 
being  hung  for  witchcraft  if  tripping,  repeat  the  Lord’s 
prayer  in  Latin  ?) 

Good  wife  Hughes  testified  that  her  little  boy  cried  out 
one  night,  and  on  being  questioned  told  her  that  a  black 
person  in  a  blue  cap  was  trying  to  pull  out  his  bowels. 
(Our  reporter  doesn’t  state  whether  or  not  he  had  been 
eating  green  apples  before  retiring.)  Witness  went  to 
Dame  Glover  and  asked  her  :  “Why  do  you  torture  my 
poor  lad  at  such  a  rate  ?  ”  Glover  answered  :  ‘ c  Because 
of  the  wrong  I  have  received  from  you.” 

§  1821.  Cotton  Mather  and  Miss  Goodwin. 

After  she  had  been  sentenced,  Mather  (without  tell¬ 
ing  us  the  condition  of  his  own  “  intellectuals  ”)  says  : 
“I  did  myself  give  divers  visits  unto  her,  wherein  she 
told  me  she  did  use  to  be  at  meetings  where  her  prince 
with  four  more  were  present.  She  told  me  who  the  four 
were,  and  plainly  said  that  her  prince  was  the  devil. 
And  when  she  declined  answering  some  things  that  I 
asked  her,  she  told  me  she  would  fain  give  me  a  full 
answer,  but  her  spirits  would  not  give  her  leave.”  (He 
does  not  inform  us  whether  his  catecliizings  were  of  the 
longer  or  the  “  Shorter  ”  ilk.) 

Mather  adds  that  he  took  the  eldest  Goodwin  girl  into 
his  own  family.  “When  I  prayed  in  the  room,  first  her 
hands  were  with  a  strong  tho’  not  even  force  clapt  upon 
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lier  ears  ;  and  when  her  hands  were  by  our  force  pulled 
away  she  cried  out :  ‘  They  make  such  a  noise  I  cannot 
hear  a  word.’  She  complained  that  Glover’s  chain  was 
upon  her  leg.  ...  A  Quaker’s  book  being  brought  her, 
she  could  quietly  read  whole  pages  of  it,  only  the  name 
of  God  and  Christ  she  still  skipt  over.”  But  a  book  against 
Quakerism  the  spirits  would  not  allow  her  to  meddle 
with.  Such  books  as  it  might  have  been  profitable  and 
edifying  for  her  to  read,  and  especially  her  catechism,  if 
she  did  but  offer  to  read  a  line  in  them  she  would  be  cast 
into  hideous  convulsions,  and  be  tost  about  the  house  like 
a  football.  But  books  of  jests  being  shown  her,  she 
could  read  them  well  enough  and  have  cunning  descants 
upon  them.  Popish  books  they  would  not  hinder  her 
from  reading,  but  would  from  reading  books  against 
Popery.” 

Mather  narrates  other  antics  of  the  girl,  reminding 
us  of  the  colloquy  in  Dr.  0,  W.  Holmes’  story  of  Elsie 
Venner,  between  the  clergyman  and  the  physician  : 
“  And  that  girl  will  begin  to  play  all  sorts  of  pranks,— 
to  lie  and  cheat,  perhaps  in  the  most  unaccountable  way, 
so  that  she  might  seem  to  a  minister  a  good  example  of 
total  depravity.  We  don’t  see  her  in  that  light.  We 
give  her  iron  and  valerian,  and  get  her  on  horseback,  if 
we  can,  and  so  expect  to  make  her  will  come  all  right 
again.”  1 

§  1822.  Governor  Wm.  Penn’s  Trial  of  Margaret  Matson. 

In  Philadelphia,  in  16S4,  before  William  Penn  and  a 
jury,  Margaret  Matson  was  tried  for  witchcraft.  The 
testimony  was  ridiculously  hearsay,  and  under  Governor 
Penn’s  instructions  the  jury  returned  a  verdict:  “Guilty 
of  having  the  common  fame  of  a  witch,  but  not  guilty 
in  manner  and  form,  as  she  stands  indicted.”  She 
gave  surety  in  £100  for  good  behavior  for  six  months.2 
There  were  other  witchcraft  cases  in  America,  but  the 
foregoing  may  suffice  as  representatives.3 

1  See  The  Life  of  Lives,  p.  124. 

2  Dr.  Geo.  Smith’s  Hist.  Del.  County,  p.  152. 

8  As  to  Molly  Webster,  the  Hadley  witch,  see  Mather’s  Magnalia  ; 
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§  1823.  Trial  of  Walker  and  Sharp. 

Webster,  in  his  work  on  witchcraft,  says  that  in 
1632  there  lived  near  Chester,  Eng.,'  a  young  widower, 
yeoman  of  good  estate,  named  Walker,  who  had  a  young 
housekeeper,  Ann,  his  kinswoman,  that  had  become 
reputed  indiscreet,  and  was  sent  away  with  a  young  man 
named  Sharp,  a  collier.  Some  time  afterward,  a  miller 
named  James  Grime  appeared  before  a  magistrate,  and 
declared  that  the  young  woman’s  apparition  had  con¬ 
fronted  him,  and  threatened  to  haunt  him  until  he  dis¬ 
closed  her  statement,  namely,  that  Walker,  having 
seduced  her,  had  promised  to  send  her  to  a  private  place 
with  a  view  to  her  finally  returning  ;  but  that  on  reach¬ 
ing  a  certain  spot  on  a  lonely  moor,  Sharp  had  murdered 
her  with  a  pick-ax  and  buried  her  in  a  coal-pit,  together 
with  his  bloody  shoes  and  stockings.  Search  was  made 
and  her  mangled  body  found  accordingly.  Grime’s  de¬ 
position  is  in  the  Bodleian  Library. 

At  the  next  assizes  at  Durham,  Walker  and  Sharp 
were  tried  before  a  judge  named  Davenport,  were  con¬ 
victed  and  executed.  The  only  testimony  besides 
Grime’s  was  that  of  a  man  named  Fairhair,  who  swore 
that  at  the  trial  he  had  seen  the  likeness  of  the  child 
stand  upon  Walker’s  shoulder.  The  condemned  men 
persisted  steadily  to  the  last  in  asserting  their  innocence . 
The  oddest  part  of  the  matter  i&  that  nobody  seemed  to 
suspect  Grime  as  the  murderer,  or  Fairhair  as  a  fanatic. 

§  1824.  Modern  Pretenses — Illinois  Wizard  Pined  for  Incan¬ 
tations. 

The  nineteenth  century  is  not  without  witchcraft 
cases.  In  1857,  at  the  Stafford  assizes,  James  Tunncliff 
was  sentenced  to  a  year’s  imprisonment  for  obtaining 

see  also  a  poem  by  Julia  Taft  Bayne  in  the  Century  Magazine  for 
September,  1893.  As  to  the  Lynn  fortune-teller,  Moll  Pitcher,  and  the 
Newburyport  physiognomist,  Dame  Hooper,  whose  assemblies  of  “Revels 
of  Bacchus  and  Venus”  the  town  authorities  were  afraid  to  molest,  see 
S.  G.  Drake’s  “Annals  of  Witchcraft.”  As  to  the  case  of  Ralph  Hall 
and  wife,  charged  with  bewitching  George  Wood  and  a  child  of  Ann 
Rogers,  in  New  York,  in  1865,  see  4  Gr.  Bag.  514. 
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money  by  false  pretenses,  namely,  representing  to 
Thomas  Charlesworth,  a  farmer  of  Rugby,  that  his  live 
stock  and  cheese-vat  were  bewitched  and  assuming  to 
cure  them  by  incantations.  At  Stratford-on-Avon,  in 
1867,  a  man,  believing  his  family  bewitched  by  Jane 
Ward,  cut  her  cheek  with  a  knife  ;  and  was  un-spelled  at 
the  Warwick  assizes.  In  the  Bethnal  Green  Police  Court, 
in  1856,  Sarah  McDonald,  “a  wise  woman,”  was  com¬ 
plained  of  for  not  doing  what  she  “could”  to  remove  a 
“spell”  that  had  been  imposed  on  an  invalid,  a  copper¬ 
smith’s  wife,  by  an  enemy.  True,  she  had  sold  her,  at  a 
sixpence  each,  ten  magic  powders  to  be  thrown  in  the 
fire ;  but,  though  they  cracked  and  blazed  and  bounced, 
they  were  inefficacious,  and  were  proven  to  be  mere  com¬ 
mon  salt.1 

“America,”  in  1887,  told  that  a  justice  of  the  peace 
in  Southern  Illinois  once  awarded  damages  to  a  farmer 
from  whose  well  water  had  been  bewitched  to  the  defend¬ 
ant’s  well  by  a  water  wizard  hired  for  $10  to  walk  back 
and  forth  with  a  forked  twig  cut  from  a  peach-tree. 

At  Jeffersonville,  Ind.,  John  Wahl  was  arrested  on 
complaint  of  one  Mrs.  Seller,  charging  him  with  assault 
and  battery.  He  pleaded  that  she  was  a  witch  and  had 
caused  sickness  and  death  in  his  family  ;  that  he  hung  a 
cross  on  the  gate  in  the  name  of  the  Trinity  ;  and  that  she 
was  unable  to  enter,  and  fell  and  bruised  herself.  He 
was  discharged. 

Belief  in  witchcraft,  as  affecting  testamentary  capac¬ 
ity,  has  already  been  considered.2 


1  See  other  cases,  3  Gr.  Bag,  94. 


2  §§  1792-5. 


CHAPTER  XXXIII. 
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§  1825.  Derivation  of  tlie  American  System.1 

On  afterthought,  it  seems  that  historic  justice  will  hardly  be  com¬ 
plete  if  we  fail  here  to  note  that  the  Pilgrims,  during  their  eleven  years’ 
sojourn  in  Holland,  had  observed  and  appreciated  the  practical  work¬ 
ings  :  (1)  of  the  oldest  and  best  system  of  common  schools  in  Europe  ; 
(2)  of  the  constant  reading  of  the  Bible  in  all  households  ;  (3)  of  a  free 
press,  whereof  Brewster  availed  himself  ;  (4)  of  a  public  registration  of 
deeds  ;  (5)  of  a  written  ballot,  and  the  consequent  security  to  individual 
freedom  ;  (6)  of  a  non-recognition  of  primogeniture — an  equal  division 
of  inheritance  among  all  the  children,  of  which  Daniel  Webster  in  his 
Plymouth  oration  said  republican  government  must  be  the  inevitable 
result.  Consequently  there  landed  on  Plymouth  Rock  an  independent 
church,  also  a  democratic  State  ready,  as  its  boundaries  grew  and  its 
individual  communities  multiplied,  for  the  mechanism  of  a  perfect 
representative  government.  Such  a  church  and  such  a  State  to  main¬ 
tain,  there  stood  a  peaceful  people  inured  to  hardship  and  self-restraint, 
fond  of  home,  kindred,  social  delights,  sound  learning  and  the  refine¬ 
ments  of  domestic  life,  without  the  greed  of  gain  or  the  lust  of  conquest. 
Both  politically  and  theologically  they  were  progressive ;  they  should 
not  be  confounded  with  the  rigid  Puritans  before  the  coalition  of  the 
two  colonies  into  the  Province  of  Massachusetts  Bay  in  1692.  Then  the 
Puritan  became — what  V  Imagine  John  the  Baptist  living  long  enough 
to  get  well  humanized  by  associating  intimately  and  constantly  with 
Jesus. 

§  1826.  Method  of  the  Eiserne  Yungfrau.2 

The  Dutch  execution  sometimes  called  “Kissing  the  Yffrow”  was 
described  in  the  Massachusetts  Gazette  of  Sept.  8,  1786,  as  follows  : 
“The  criminal  is  placed  on  a  scaffold  opposite  the  gigantic  figure  of  a 
woman  with  arms  extended  filled  with  spikes,  or  long  sharpened  nails, 
and  a  dagger  pointed  from  her  breast.  She  is  gradually  moved  towards 
him  by  machinery  for  the  purpose  till  he  gets  within  her  embrace,  when 
her  arms  encircle  him  and  the  dagger  is  pressed  through  his  heart.” 

§  1827.  The  Scold’s  Bridle— Puritan  Penalties. » 

William  Andrews,  in  “Book  of  Oddities,”  tells  that  as  late  as  1824, 

1  See  §  42.  3  See  §  45. 


i  See  §  15. 


1364 


LEADING  IN  LAW,  ETC. 


Chap.  XXXIII. 


a  woman  at  Congleton,  Cheshire,  for  criticising  the  town  officers,  had 
the  “  Scold’s  Bridle  ”  put  upon  her,  and  was  led  through  every  street  in 
the  town.  This  reminds  of  the  old  poet  (Chaucer  ?)  who  “would  my 
daughter  Julia  Ann  were  bolted  with  a  Bridle,  that  leaves  her  work  to 
play  the  clack,  and  lets  her  wheel  stand  idle  .  .  .  she-ministers  to  des¬ 
cant  on  the  Bible.”  Wm,  D.  Northend,  in  his  address  before  the  Essex 
Bar  Association  in  1885,  told  that  the  Essex  County  Court  records  show 
that  in  1644  Wm.  Hewes,  for  charging  Rev.  Mr.  Corbitt  with  false  doc¬ 
trine,  was  ordered  to  pay  a  fine  of  fifty  shillings,  and  make  a  public  con¬ 
fession  in  a  meeting  at  Lynn.  An  old  Salem  paper  told  that  Magistrate 
Endicott  fined  John  Gatshell  ten  shillings  for  building  upon  the  town’s 
ground  without  leave  ;  but  one-half  was  to  be  remitted  if  he  cut  off  his 
long  hair  :  the  Salem  Puritans  believing  with  Prynne  that  1  ‘  long  hair 
is  a  bush  of  vanitie  whereby  ye  Devil  dothe  leade  men  captive.” 

§  1828,  English  Law  Labor  Exactions.1 

Following  is  a  part  of  a  lively  picture  of  a  London  law  firm’s 
chambers;  “Clients  and  solicitors,  clerks  and  messengers,  came  and 
went  like  the  tides,  in  perpetual  flux  and  reflux,  bringing  in  and  carrying 
away  from  this  busy  center,  heavy  freights  of  the  products  of  legal  in¬ 
genuity — writs,  summonses,  notices  of  action,  notices  of  application  .  .  . 
interrogatories  and  answers,  draft  affidavits  and  sworn  affidavits,  affida¬ 
vits  in  answer  to  affidavits  made  in  support  of  affidavits  ;  briefs  of  title- 
deeds,  draft  deeds,  wills,  briefs  for  counsel  to  advise,  or  to  attend  and 
consent  or  oppose  ;  draft  documents  for  the  stationer  or  printer  ;  and  in 
the  middle  of  all  this  come  and  go  of  eager,  anxious,  joyous,  troubled, 
victorious,  beaten,  combative,  satisfied  and  disappointed  crowd  of  clients, 
attorneys  and  clerks,  a  small  knot  of  employes  taking  notes  of  every 
scrap  of  paper  that  went  in  or  out,  of  every  visit  and  visitor  ...  in 
registers,  which  by  and  by  to  be  consulted  by  trained  intelligence  would 
evolve  the  golden  ‘  particulars  ’  of  that  masterpiece  of  iniquity,  a  law¬ 
yer’s  bill.  Whatever  agitation  .  .  .  the  partners  must  receive  their 
clients,  supervise  the  numberless  proceedings,  and  constantly  spinning 
themselves  into  a  tangle,  devote  their  personal  attention  to  confidential 
interviews,  and  correspondence,  be  ever  quick,  alert,  sharp,  cool,  sure— 
and  sometimes  gay.”  2 

§  1829.  Difficulties  of  Prosecutors' Duties.3 

The  responsibility  of  prosecuting  attorneys  to  the  community  on 
the  one  hand  and  to  the  accused  individual  on  the  other,  as  also  the 
delicacy  of  the  duties  of  grand  jurors,  have  not  always  been  understood 
or  appreciated  by  readers  of  sensational  newspaper  criticisms.  In  a 
recent  case  at  Manchester,  N.  H.,  Dr.  Moore,  president  of  the  Merchants’ 
National  Bank,  was  indicted  for  —  to  adopt  a  convenient  euphemism 

for  “  check-kiting.’  But  L - ,  the  aged  cashier,  who  confessed 

to  having  aided  therein,  and  who  made  restitution  by  turning  over  to 

1  See  §  415.  2  See  32  Alb.  L.  J.  202.  3  See  §  417. 
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the  bank  all  his  property,  together  with  $2,800  raised  by  his  friends,  was 
not  indicted.  Public  sentiment  with  much  unanimity  sustained  the 
conclusions  of  the  grand  jury  and  of  District-Attorney  R  and  his 
successor,  B - ,  and  also  the  U.  S.  attorney-general.  Our  limits  pre¬ 

clude  any  adequate  statement  of  all  the  pertinent  facts.1 

§  1830.  Judge  Bleckley's  Nice  Enunciation — Gen.  Butler.2 

Judge  Bleckley,  in  his  address  before  the  Georgia  Bar  Association, 
in  1886,  remarked  :  “  The  lawyer’s  attitude  toward  any  truth  and  justice 
which  are  adverse  to  his  client’s  interest  is  hostile  so  long  as  they  are 
unverified  ;  and  after  their  verification  it  is  one  of  vigilant  police,  lest 
by  combining  with  error  or  otherwise,  they  should  damage  the  truth 
and  justice  of  which  he  has  the  care.  So  they  do  as  little  hurt  as  possi¬ 
ble  to  his  client’s  interest,  he  has  no  concern  with  them— no  more  than 
if  he  were  not  employed  in  the  case.  He  can  see  them  perish  without 
•compunction,  for  they  are  not  in  his  keeping  ;  they  are  not  his  wards. 

This  also  was  the  sentiment  of  Gen.  Butler  as  expressed  in  an  ad¬ 
dress  before  the  law  students  of  Boston  University.  C.  H.  Griffin  tells,4 
that  a  Lowell  colored  barber  named  Burton  once  bought  a  ticket  to  an 
■entertainment  at  Huntington  Hall,  and  after  decorously  seating  himself 
was  frowned  upon  by  some  dudes  sitting  nigh,  and  was  ejected.  He 
proceeded  forthwith  to  Belvidere  and  aroused  from  bed  Gen.  Butler, 
who  went  to  his  law-office,  made  out  a  writ  and  attached  the  money 
box  and  entire  paraphernalia.  Monday  morning  the  manager  walked 
up  to  the  General’s  office  and  settled  with  the  kickee  by  paying  $500, 
which  Gen.  Butler,  with  a  twinkle  of  the  nether  eye,  handed  to  the 
black  gentleman  with  the  remark  :  “  There,  Mr.  Burton,  I  make  you  a 
present  of  this  money  without  any  charge  for  services.” 

Another  episode  of  Butler  mentioned  by  Mr.  Griffin  reminds  of  the 
notorious  proceedings  of  the  Dental  Vulcanite  Company,  and  the  shoot¬ 
ing  of  its  representative,  Josiali  Bacon,  in  a  San  Francisco  hotel  by  an 
irate  dentist,  the  judgment  defendant  in  one  of  the  test  cases.  A  soldier 
■of  the  15th  Massachusetts  (now  residing  in  Winthrop),  after  the  muster- 
out,  went  into  the  meat  business,  and  seeing  in  a  market  a  new  lefiiger- 
ator  with  no  indications  of  its  being  patented,  got  a  carpenter  to  make 
him  a  similar  one.  He  was  summoned  in  suit  for  an  infringment.  He 
went  to  the  office  of  his  old  commander,  who  told  him  to  go  home  and 
not  worry,  as  he  would  never  hear  of  the  suit  again.  And  he  did  not ; 
for  on  Butler’s  entry  of  appearance,  the  foe  withdrew,  dreading  to  be 
shown  up  as  one  of  the  ilk  of  patentees,  who  extort  more  money  from 
“  the  unlicensed  ”  than  they  ever  make  on  sales. 

1831.  Lawyers’  Characteristics.5 

Every  young  man  ought  to  read  Elizabeth  Porter  Gould  s  charming 


i  ^pp,  therefor  the  Boston  Evening  Record  of  Jan.  9,  1896. 

,  lee 5  ’See  35  Alb.  L.  J.  61.  4  In  the  Boston  Globe  of  March  26,  1896. 

£  See  §  446 
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article  on  “Daniel  Webster  as  a  Schoolmaster  ”  (when  Preceptor  of  the 
Fryeburg  Academy),  in  “  Education  ”  (Boston,  Feb.  1886),  Vol.  VI.  (No. 
4),  p.  323. 

See  in  the  Appendix  of  the  Forum  (Vol.  I.)  David  Paul  Brown's 
collation  of  over  sixty  autographs  of  Philadelphia  judges  and  lawyers, 
refuting  the  common  slander  of  the  handwriting  of  lawyers. 

§  1832.  Forms  and  Reforms — Substance  and  Shadow.1 

As  to  the  Ontario  short  statutory  form  of  warranty  deed,  see  19 
Alb.  L.  J.  483.  As  to  the  Maine  form,  etc.,  see  Id.  524. 

A  good  instance  of  retention  of  the  form  for  centuries  after  the 
substance  has  departed  is  the  plaintiff's  pleading,  “  and  therefore  be  this 
suit  ” — this  secta  or  troop  of  friends  avouching  for  his  good  faith.2 

§  1833.  The  Soi-disant  “  Honest  Count.”  3 

To  the  episodes  of  the  eccentric  actor-lawyer,  “Count  Joannes,” 
may  be  added  the  following.  In  the  somewhat  celebrated  election  case 
Judge  Brady  was  saying,  “  All  we  want  is  an  honest  count.”  There¬ 
upon  uprose  in  the  bar  a  tall  strange  figure,  put  his  hand  on  his  heart, 
bowed  low,  and  in  sepulchral  tones  said  :  “  May  it  please  the  court, 
Ecce  Homo  !  ” 4 

A  law  journal  mentioned  as  one  of  the  incidents  of  the  Tilton- 
Beecher  trial,  that  Mr.  Evarts  having  referred  to  one  of  Count  Joannes’ 
cases,  Joannes  rose  in  the  bar  to  a  question  of  privilege  and  stated  the 
grounds  of  his  recovery  of  “  ft  1 00  a  lie  ”  in  his  case  against  the  clergy¬ 
man,5  and  referred  to  his  five  other  cases.6 

§  1834.  Reconciling  Canon  with  Secular  Law.7 

An  American  ecclesiastical  question  of  interest  is  now  (March,  1896) 
pending,  as  to  how  far  a  Protestant  Episcopal  rector  may  conscientiously 
allow  circumstances  to  alter  cases  in  interpreting  the  letter  and  spirit  of 
a  canon  law  together  with  a  State  statute  ;  e.  g.,  that  of  Massachusetts 
as  to  marriage  celebration  by  a  resident  clergyman.  Any  attempted 
statement  of  the  facts  or  probable  decision  would  at  present  be  prem¬ 
ature.  Readers  will  find  them  in  the  religious  journals  of  the  time 
from  designation  of  the  case  as  that  of  Rev.  Samuel  R.  Fuller  of  Malden, 
Mass. ,  before  a  board  of  eminent  clergymen,  and  relating  to  his  marriage 
to  Miss  Derby  after  obtaining  a  (probably  canonical)  divorce  from  his 
first  wife  ;  the  resident  “  assisting”  only  the  “  Pronounce.” 

§  1835.  Lottery  Legalization.8 

For  a  fac-simile  of  the  tickets  of  the  lottery  authorized  by  the  Con¬ 
tinental  Congress  in  1776,  see  Lossing’s  Pictorial  Field-Book  of  the 

I  tee  S  2  See  article  from  N.  J.  L.  J.  in  15  Alb.  L.  J.  160. 

See  §  6/2-  4  See  22  Alb.  L.  J.  160. 

6  Joannes  v.  Bennett,  5  Allen,  169.  «  6  Allen,  236  et  seq.  See  11  Alb  L  J  99 

7  See  §1221.  8  See  §  1286. 
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Revolution,  Vol.  II.  p.  877.  In  the  (Baltimore)  Washington  Monument 
Lottery  of  1811,  the  tickets  were  each  $11,  and  the  highest  prize  was 
$50,000.  In  the  lottery  in  1762  to  rebuild  Faneuil  Hall,  there  were  6.000 
tickets  at  $2  each,  and  the  highest  prize  was  $2,000.  In  the  lottery 
drawn  in  1794  in  the  Representatives’  Chamber,  Boston,  to  build  a  new 
dormitory  for  Harvard  College,  there  were  25,000  tickets  at  $5  each  ; 
two-thirds  were  blanks,  and  the  highest  prize  was  $10,000.  The  Colum¬ 
bian  Centennial  of  May  5,  1792,  advertised  tickets  in  the  Newport  Con¬ 
gregational  Church  Lottery. 

In  1816,  the  Petersburg  Intelligencer  told  of  a  matrimonial  lottery 
in  South  Carolina,  drawn  on  the  previous  Christmas.  After  the  cere¬ 
mony  at  a  wedding  party,  a  president  was  selected  and  duly  sworn  to 
keep  entirely  secret  all  the  communications  to  him.  Each  unmarried 
gentleman  and  lady  then  wrote  on  a  slip  his  or  her  name  over  that  of 
the  person  he  or  she  wished  to  marry.  If  any  two  had  reciprocally 
chosen  each  other,  the  president  was  to  inform  the  two  thereof.  The 
result  was,  that  twelve  young  gentlemen  had  made  reciprocal  choices 
with  twelve  young  ladies.  By  the  next  Easter  eleven  of  the  matches 
had  been  solemnized.  Eight  of  the  young  gentlemen  declared  that 
their  diffidence  was  so  great,  that  they  otherwise  never  would  have 
made  address  to  the  particular  object  of  adoration. 


§  1836.  Husband’s  Lordship  Two  Years  After  the  Powhattan  Dictum.1 

The  Salem  Observer  of  April  24,  1827,  told  that  a  woman  in  New 
York  who  had  been  cruelly  beaten  by  her  husband,  bided  her  time  until 
he  was  fast  asleep,  sewed  him  up  in  two  sheets,  and  “  thrashed  him 
soundly.”  (“  Soundly  ”  probably  means  that  he  screamed  a  promise  of 
good  behavior  henceforth  and  forevermore.  Amen  ! ) 


§  1837.  “  For  Grim  Religion  Some.”  2 

A  good  illustrative  case  of  the  extreme  unbalance  into  which  a 
strongly  emotional  temperament  is  apt  to  be  precipitated  on  passing 
from  heedless  self-indulgence  to  reflective  self-denial,  is  that  of  Padre 
Antonio  di  Sedella,  an  early  priest  of  Cathedral  St.  Louis,  New  Orleans. 
According  to  Louisiana  traditions  (probably  more  current  than  reliable), 
he,  along  with  young  Spanish  companions,  had  once  become  involved 
in  a  piratical  adventure,  but  was  startled  into  reflection,  resolved  on 
atonement  and  reform,  studied  hard,  was  ordained,  entered  upon  his 
pastorate,  lived  in  a  wretched  compartment  or  hut  in  the  rear  of  the 
cathedral,  and  regularly  practiced  self-flagellation.  He  finally  became 
so  impatient  with  impenitent  sinners  that  when  one  whom  he  believed 
to  be  a  criminal  refused  to  confess,  he  did  what  no  underanged  priest 
would  do,  namely,  struck  him  with  the  brazen  cross  suspended  from 
his  girdle,  and  exclaimed  :  “  Go  to  hell !  ”  Popular  scandal  ultimately 
implicated  him  as  an  emissary  establishing  the  Inquisition,  and  on 
clamor  and  menace,  he  suddenly  disappeared.  Many  years  afterwards 
1  See  §  1349. 


*  See  §  1776. 
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rumor  was  rife  that  workmen  had  discovered  near  the  site  a  cell  or  cor¬ 
ridor  containing  instruments  of  torture.  Indeed  the  old  stories  of  his 
craft  and  zeal  to  dominate  the  young  town  recall  the  tales  concerning 
the  “  Prophet  to  the  Florentines,”  and  remind  us  of  the  Irishman’s 
repartee  to  the  Anglican  :  “  Before  ye  prate  any  more  about  ‘  the  St- 
Paatricks  and  the  Savonarolas  and  the  thaumaturgy  of  other  praastly 
Don  Quixotes,’  ye’d  better  be  thinkin’  o’  the  doin’s  o’  your  own  St. 
Dunstan  at  Canterbury  ;  his  soul  was  a  raal  embodymint  of  what  theirs 
would  have  been  if  transmigrated  to  England  and  amalgamated  with 
the  Divil’s  own.” 

In  this  department  of  medical  jurisprudence,  very  suggestive  are 
the  words  of  Dr.  O.  W.  Holmes  in  delineating  Helen  Darley,  the  over¬ 
worked  teacher  in  Silas  Peckham’s  Apollinian  Institute  :  “  The  con¬ 
science  itself  becomes  neuralgic,  sometimes  actually  inflamed.  .  .  .  The 
humble  Christian  who  has  been  a  model  to  others  calls  himself  a  worm 
of  the  dust  on  one  page  of  his  diary,  and  arraigns  himself  on  the  next 
for  coming  short  of  the  perfection  of  an  archangel.  ...  It  has  goaded 
countless  multitudes  of  various  creeds  to  endless  forms  of  self-torture.”  1 

Not  the  military  profession  alone  has  its  monomaniac  General  Mar¬ 
tinet.  It  is  told  in  club  circles  that  a  certain  civil  official  of  Massa¬ 
chusetts,  when  a  young  schoolmaster,  had  been  noted  for  his  tact  in 
checkmating  mischievous  urchins.  Not  long  after  assuming  his  oner¬ 
ous  and  responsible  office,  his  propensity  to  cut  somebody’s  throat  with 
a  feather  developed  morbid  intensity.  He  posted  regulations  prohibit¬ 
ing  conversation.  But  certain  law  students  occasionally  ventured 
audibly  to  compare  memoranda  in  case  of  illegible  citation,  etc.  He 
blandly  admonished  them,  pointing  to  the  notice.  A  moment  after¬ 
wards  two  or  three  members  of  the  legislature  entered,  and  he  joined 
in  their  chatter-clatter,  laughing  loudest  of  any,  Then  the  student 
coterie  pointed  to  the  regulation  and  giggled.  But  the  mote  of  pusilla¬ 
nimity  in  his  eye  or  ear  was  not  to  be  eclipsed  by  theirs ;  he  ‘  ‘  trim  • 
framed  report  ”  and  exploited  a  rule  excluding  law  students  altogether. 
The  legislature  raised  the  salaries  of  his  office,  and  “he  laughed  best 
that  laughed  last.” 

1  Elsie  Venner,  p.  213. 

In  Chapters  XIX  and  XXXII  should  be  added  foot-notes  as  follows  •  As  to  the  trial 
and  execution  of  Servetus  at  Calvin’s  instigation,  see  Robert  Dale  Owen's  “  Debat¬ 
able  Land,”  etc.,  p  63.  As  to  penalty  to  wear  a  scarlet  letter  A,  see  “  General  Laws 
and  Liberties  of  Massachusetts,”  chap.  28,  j  1  ,  penalty  for  denying  inerrancy  of 
any  part  of  the  Bible,  see  “Ancient  Laws  and  Charters  of  Massachusetts  Bay  ”  ( Bos¬ 
ton,  18141,  p.  120.  As  to  the  whippings  of  Quaker  women  nude  through  towns,  see 
Chandler’s  “American  Trials,”  Vol.  I,  p.  54  For  statistics  of  witchcraft  cases’,  see 
Lecky’s  “Rationalism  in  Europe,”  Vol.  I,  pp.  28  et  seq.  ;  Upham’s  “Salem  Witch¬ 
craft,”  Vol.  I,  p.  393,  and  Vol.  II,  p.  373  ;  and  Owen's  “  Deb.  Land,”  p.  206. 
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The  references  are  to  the  sections. 

In  addition  to  the  ordinary  analytical  arrangement  by  topics  and  sub-topics,  “  con¬ 
cordance-words  ”  are  occasionally  introduced  for  the  convenience  of  non-professional 
readers. 


A. 


A  verbis,  etc. ,  maxim,  802 

Aaron  of  York,  21 

A?)  initio,  tresp.  six  carp. ,  1677 

“  Abandoned,”  what,  629 

Abandonment,  horse,  961 

Abatement,  slander,  1609 

Abbott,  B.  V.,  462 

Abbott,  Charles  (Ld.  Tenterden),  189 

Abbott,  Ch.  Jus.,  on  jobbery  loan,  1088 

“Abbott  of  Unreason,”  play  prohib.,  790 

Abduction,  N.  Y.  Stat.,  1158  ;  of  Annie  Phillips,  1158 ;  of  Garcia,  Cuban 
ref.,  1290  ;  of  Wm.  Morgan,  892 
Abetting  presumed  from  presence,  1147 
“  Abide,”  what,  629 
Abinger,  Baron,  113 

Abortion  and  murder,  verdict,  197  ;  crim.  law,  1185  ;  dying  decl.,  304 ; 

evidence,  335 
Absalom,  Abp.,  933 
Abuse  of  process,  1700  et  seq. 

Abutters  on  highway,  1128-9 
“  Academic  attitude,”  110 
Acceptance,  1041 ;  satisfaction,  1107 
Accepting  offer,  1029 

Accession  and  alteration,  1274  ;  “  not  a  sword,”  1455 
Accessorium  non,  maxim,  1117 

Accessory  (or  accomplice)  absent  from  principal,  1220  ;  in  rape,  1554 ; 

testimony  of,  282 
Accident  policies,  1433 
Accommodation  paper,  1039 
Accord  and  satisfaction,  1106 
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“Accordance”  verdict,  219 

Account-books  in  evid.,  301  ;  negl.  preventing  bankr.  discharge,  1531 

Accumulation  causing  delay,  1472 

Accusation,  false,  is  “cruelty,”  1396 

Acliilli’s  confession,  1590 

Acquittals,  famous,  198 

Act  of  God,  1472,  1684,  1689 

Acta  exteriora,  maxim,  1146 

Actio  personalis,  maxim.  (See  Suit,  Surv.) 

Action.  (See  Suit.) 

Actionable  per  se,  1572  et  seq. 

Actor’s  exoneration,  1062  et  seq. 

“  Actual  occupancy,”  855 
Adams,  Judge  Austin,  114,  1085 
Adams,  Old  John,  911 
Ademption,  1760 
“Adjacent,”  what,  629 

“Adjoining,”  what,  629  ;  owners,  1119,  1120,  1128 
Administration,  crit.,  slander,  1597 
“  Administrator,”  Iowa  law,  798 
Admonitory  verdicts,  228 

Adolphus,  John,  876  ;  “Recollections,”  epigram,  385 
Adoption  of  white  by  Ind.  tribe,  1292 
Adulterer  killing  husband,  1157 

“Adultery,”  629,  1329,  1349;  crim.  pros.,  1560;  insane  consort,  1386 ; 

old  English  law,  slander,  1567  ;  paradox,  1383 
Advancements,  1760 
Advertising  med.,  law-case  fiction,  765 
Advice,  erron.,  remediless,  1454;  privilege,  slander,  1592-3 
Advocate,  “good,”  Fuller’s,  412 
Aerolite  case,  1651 
Affidavits  as  consideration,  1031 
Affirmative  testimony,  313,  752 
Affray,  1129 
“  Agapemone,”  1332 

Age  dispai ity,  defense,  1321  et  seq.;  non-support,  1353;  of  consent 
rape,  1559  ;  1564  n. 

“  Age  of  the  Pilgrims,”  oration,  494 
Aged,  rights  of  the,  1773 
Agency,  1135  et  seq. 

Agent,  husb.  wife’s,  1338 ;  contracts  of,  when  princ.  liable,  1139 ;  in¬ 
surance,  1437-8  ;  torts  of,  princ.  liable,  1710 
Aggravation.  (See  Damages.) 

Aggregatio  mentium,  1135 

Agnes,  “Black,”  259 

Agreeing  to  disagree.  (See  Jurors.) 

Agreement.  (See  Contract.) 

Aiding  and  abetting,  presence,  1147,  1220  ;  law-breakers,  contract,  1083 
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Aikin,  Dr.,  exp.  witn.,  1175 

“  Akron  Cement,”  trade-mark,  1021 

Alabama  slave-law  blunder,  800 

Alaska  reservation  project,  838 

“  Albanian  Gypsies,”  N.  Y.,  929 

Albany  &  Susq.  railroad  litigation,  918  et  seq. 

Albany  Law  Journal’s  free  speech,  728  ;  keenness,  766 
Albert's  (Prince)  etchings,  injunction,  997 
Aldis,  Judge  Asa  O.,  1631 

Alfred’s  (King)  law,  a  “  neat’s”  killing  a  man,  935 
Alibi,  313-5,  1208-9 ;  Russell’s  Germantown,  1173 
Alimony,  1411  et  seq. 

Allen,  Judge  W.  F.,  937,  1052 

Allen's  (Pres’t)  Bowdoin  Col.  case,  1226 

Alliteration,  Choate’s,  492 

Almanac,  in  evid.,  292  ;  Grundy’s  forged,  519 

Alsup,  Elder,  threatening  judge,  709 

Alter  ego  paying  fine,  701 

Alteration  of  instruments,  1043-4,  1272-3  ;  of  species,  1274 

“  Altercation”  not  the  name,  361 

Althea,  Sarah,  438,  1372 

Amasis,  tramp-law,  838 

Ambiguitas  verboriim,  maxim,  1028 

Ambiguity,  in  names,  1749  ;  in  rhetoric,  622  ;  in  statutes,  842-4  ;  latent, 
1127 

Amending  a  repealed  law,  797 

American  “Articles  Explanatory,”  1229;  procedure,  reformed,  13;, 
Prot.  Episc.  secular  rights,  1247 
Ames,  Judge  Seth,  1744 
Ammonia  patent,  1826 
“  Amostoddacton,”  854 

Anachronisms,  law,  in  literature,  861  ;  of  testimony,  360 
Anagram  may  be  slander,  1583 
“Anatolia,”  trade-mark,  1022 
Ancestor’s  warranty,  limit  on  heir,  1058 

“Ancient  city  always,”  877  ;  ancient  documents,  301 ;  lights,  63,  789 

“  And  then?”  417 

“  Anderson ville,”  364 

Andiron-riddle,  174 

Andrews,  Judge  Charles,  1052 

Angels’  images  uncanonical,  1238 

Anglican,  “  the  church,”  1240 

“  Animal,”  Maine  act  blunder,  796  ;  dead  hog?  434  ;  piece  of,  in  evid., 
343  ;  pregnant,  rights  to  increase  of,  1274 
Animals,  cases  relating  to,  935  et  seq. ;  breeding,  nuisance,  1692  ;  cavort¬ 
ing  in  court,  334,  344  ;  injured,  negligent  fencing,  1477  et  seq. 
Animus  fur andi,  1201 ;  revocandi,  1766 
Ankle  in  evid.,  763 
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“  Anne,”  male?  242 
Annuities,  1328 

Ante-mortem  probate  law  void,  797 

Ante-nuptial  fraudulent  conveyance,  1260 ;  incontinence  1258,  1388  et 
seq. ;  settlements,  1328 
Anthony,  Susan  B.,  59 
Anti-Bible  lectures,  leasing  hall  for,  1084 
Anti-rent  war,  906  et  seq. 

Antoinette,  Marie,  897,  900 
“  Anything  to  offer  why?”  episodes,  693 

Aphorism,  “  D'un  devot  souvent ,”  etc.,  1221 ;  Fanny  Kemble’s,  654  ;  for 
legislators,  860 
Aphoristic  instructions,  73 
“Apollo  and  Littleton,”  416 
Apology,  plea  of,  in  slander,  1613 
“Apothecary,”  what?  635  ;  must  admit  by  night,  1664 
Appeal,  none  from  discretion  on  mixed  law  and  fact,  234 ;  reprimands 
on,  77 

Appleton,  Ch.  Jus.  John,  271,  275,  936,  1520 
Apportionment,  mingled  goods,  1657 
Appropriating  invito  domino,  1202 
“  Appurtenances,”  what,  1127 
Apreece,  Sir  Thomas,  devil,  1797 

Arbitration  and  award,  1108  ;  in  insurance,  1441 ;  ousting  jurisdiction, 
1078 ;  unsatisfying,  57 
Arches  Court,  1233  et  seq.,  1242 

“Architect,”  Babel  “  had  none,”  363  ;  epithets  against,  slander,  1582 
Arguing  against  time,  1294 
Arlington  estate,  Lee’s,  894 
Armstrong’s  case,  537 

Army  officer  not  to  produce  enl.  soldier,  1288 
Arnold,  Benedict,  Olmstead’s  bond,  887a 

Arrest,  extrad.,  1299;  extrater.,  1303  ;  false,  1698-9  ;  of  corpse,  1304  ; 

without  warrant,  253 
Ars  bablativa,  601 

Arson,  by  spouse,  1351  ;  colored  confession  of,  1169 
Art  exhib.  lottery,  1282 

“  Artemus  Ward,”  death-bed  pleasantry,  699  ;  “  except  as  a  beverage  ” 
794 

Artifice,”  what,  in  seduction  stat.,  1534-5 
Artigues  murder,  312 
Artists  as  witnesses,  288 
“As  aforesaid,”  653 

Ashburton,  Baron  (John  Dunning),  506 
Ashman,  Judge,  on  sparing  Job’s  wife,  76 
Asked  and  given,  75 

Ass,  cases  relating  to  the,  631,  639,  939,  941  ;  “ass”  (of  a  priest) not 
actionable,  1569  ;  asse-head  penalty,  46 
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Assassination  of  wife’s  paramour,  1421 

Assault  “and  kissery,”  1199,  1558,  1674;  “  ghost”  plea,  1162  ;  indecent, 
civil  suit,  1543;  crim.,  1559,  1564  n.;  on  Barling,  1129;  on  wife 
1347-9;  provocation,  1198;  with  intent  rape,  1553,  1564;  with 
love-powders,  1186 
“  Assaidted  him  with  contents,”  681 
Assemblage,  disorderly,  1189 
Assignee,  secret  contract,  1088 
“  Associate  Synod,”  1224 
Astor’s  (Dorothea)  case,  1760 

Astrology,  fraud,  prohib.,  1266  ;  Mass,  law,  820  ;  “  physic  ”  by,  783 

“  At  large,”  960 

Atheist  and  oath.  279 

“  Attachment,”  256  ;  writ,  abuse  of,  1703 

Attest-sheet  divorce,  1410 

Attorney,  compromise,  3S4 ;  client  mean,  439 ;  client  settling  clandes¬ 
tinely,  440  ;  clients  of  “  Dodson  &  Fogg,”  1076  ;  err.  counsel,  1454 ; 
fees,  435-6,  537,  1076 ;  fidelity,  420 ;  imbecility  ground  for  new 
trial,  62  ;  lien.  441  ;  privilege,  slander,  1591  ;  privileged  com.,  270  ; 
sallies,  676  et  seq. ;  services  “  necessaries,”  1357  ;  wife’s  promise  to 
pay  fees,  1338.  (See  Disbarment,  67,  443  ;  and  Lawyers.) 

“  Atwood’s  Bitters,”  trade-mark,  1024 
Auction,  bidders  plotting,  1094 

Auctioneer,  as  agent,  1136  ;  fraud,  1267  ;  responsibility,  1658 

Audebert  and  Excoffon  murders,  888 

Audley,  Sir  Thomas,  115 

Augsburgh  Confession,  1227 

Aula  Regis,  1 

“  Aurora  Beer-Hall,”  1697 

Australia  law,  dec.  wife’s  sister,  824 

Austrian  Loan  lot,  scheme,  1283 

Authorization  of  agent,  1135  et  seq. 

Authors,  criticism  of,  1600 
Autolicus,  simile,  1275 
“  Autonomistic  marriage,”  1369 
Autrefois  acquit,  1207 

Avoidance  of  contracts,  1059  et  seq.  ;  by  alteration,  1044 
Ax,  not  a  “weapon,”  430 


B. 

Babe,  and  Judge  Bockes:  “A  charge  to  keep,”  1306  ;  Mile.  D'Oliva’s, 
899 

Babes,  custody,  1333 

Baby,  carriage,  a  necessary,  1359  ;  exhibits,  351-3  ;  “  farming,”  slander, 
1571 

Bachelors,  excluded,  230  ;  taxed,  786 
Back-gammon,  not  “with-dice,”  1196 
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Bacon,  Ld.  Ch.  Francis,  biog,  116  ;  on  extortion,  785  ;  “  plank,”  1152 

Bacon,  Vice-Ch.,  “  happy  to  converse,”  74 

Badges,  fraudulent,  wearing,  1000 

Bag  of  gold,  Lucrezia,  1645 

Bail  bonds,  1058 

Bailment,  961,  1652  et  seq. 

Baker,  Judge  J.  H.,  1267 
Baker’s  will,  1772 
Baker,  Perthshire,  fined,  763 
Baking-powder,  trade-mark,  1014  n. 

“  Balancing  ”  accounts,  101 

Balcom,  Judge  Ransom,  913 

Baldwin's  sign,  665 

Ball-dress  not  a  necessary,  1356 

Ballantine,  Serg.,  420,  436 

Balloon,  Guille’s,  1464  ;  contract,  Sunday,  1637 

Balloting  for  verdict,  217 

“  Balm  of  1000  Flowers,”  trade-mark,  1023 

Banditti,  808 

Bank,  draft  deposit,  usage,  299  ;  paper,  1041  et  seq. ;  teller’s  bonds,  1056 
Bankrupt,  arrest,  1303  ;  “slave,”  actionable,  1581 

Bankruptcy,  “create  debt  by  fraud,”  1262  ;  fraud  on  creditors,  1089  ; 

Maori’s  view  of,  54  ;  negl.  book-keeping,  385,  1531 
Banks,  John,  testator’s  belief  in  bedevilment,  1791 
Bar  and  stage,  418  ;  examinations,  733  et  seq.  (See  Disbarment.) 

Bar,  The,  lines  on  Romilly,  572 

Barber  may  refuse,  1664  ;  working  Sunday,  1628,  1630 

Barden,  John,  testator’s  delusion,  1790 

Baretta  case,  1238 

“  Bark,”  at  thief,  362 

Barkaloo,  Miss  Lemma,  lawyer,  449 

Barker,  David,  rhymed  “private  word,”  867 

Barley,  intermingled,  1656 

“  Barleycorn”  progression  case,  881  ;  trial.  872 

Barlow,  J.  C.,  on  Vermont  practice,  31 

Barlow,  M.  L.,  fees  of,  435 

Barn,  burning,  false  confession,  1169  ;  door,  simile,  414 
Barnard,  Judge  Geo.  G.,  101,  703,  912  et  seq.,  920  et  seq.,  1018 
Barnum,  P.  T.,  and  Noah,  1242  n. 

Barratry,  291a 

Barrett,  Ch.  Jus.  James,  949,  1519 
Barrett,  E.  S.,  on  the  weaker  sex,  108 
Bartlett.  Icliabod,  463.  1771 
Bartlett,  Sidney,  464 

Base-ball,  contracts,  1069  ;  playing  Sunday,  1626 
Basket,  witness,  65 

Bastard,  a  “films,”  834;  custody  of,  1334;  son  “in  law,”  736  ;  when 
word  actionable,  1583 
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Bastardy,  1549;  bond,  duress,  1034;  evid.,  babe,  353;  mother’s  state¬ 
ments,  301  ;  testimony,  275 
Bateson,  “  cleverest  man,”  532 
Baumscheidt,  Dr.  Carl,  1365 
Bavaria,  oath-taking,  61 
Bawdy  house,  nuisance,  civil  suit,  1691 
Baxter,  Richard,  Mayot’s  bequest  to,  1763 
Baxwell,  Elizia,  tragedy,  1172 
Bayne,  Julia  Taft,  1822  n. 

Bazaine,  Marshal  F.  A.,  902 

Beach,  Wm.  A.,  465 

Beadle  power,  1251 

Beardmore’s  leniency  to  Shebber,  255 

Beardsley,  Ch.  Jus.  Samuel,  117,  1200 

Beasley,  Ch.  Jus.  Mercer,  1541 

Beast,  piece  of,  in  evid. ,  343 

“  Beautvand  the  beast,”  libel,  1584 

Beck,  Ch.  Jus.  J.  M.  (Iowa),  97,  1545,  1573,  1679 

Beck,  Judge  (Wyoming),  708 

Bed-bugs,  tenantability,  1113 

Beecher,  H.  WT.,  1547 

Beef-steak  club,  456 

Beekman.  Judge,  whipping  lawyer,  720 

Beer,  Hasckens’,  jury  testing,  233  ;  garden  case,  1624;  intoxicating,  845  ; 
law,  Kansas,  void,  799 

Bees,  nuisance,  1692 ;  stinging  officer,  contempt,  722  ;  trover,  973 

Beggars  licensed,  782  ;  Vermont  law,  819 

“  Begging,”  what,  N.  Y.  law,  630 

Beldon,  Wm.,  913,  916 

Belford,  Judge  J.  B.,  85 

Belgium,  court  terrorized,  709 

Belin’s  bonds,  1647 

Belknap,  W.  W.,  impeachment  question,  101  n. 

Bell,  and  whistle,  1675  ;  must  not  “  schism,”  1245  ;  nuisance,  1694 
Belladona  case,  1473 
Bellows,  Ch.  Jus.  H.  A.,  1690 
Bellside  mine,  1470 

Benedict,  Judge  R.  D.,  1289,  1299,  1707 
“  Benedictine,”  trade-mark,  1012  n. 

Beneficiaries,  insurance,  1425-6,  1436 
Benevolent  society,  mandamus,  371 
Benignce  faciendce  interp.,  maxim,  1028 
Benjamin,  Judah  P.,  466 
Bennett’s  (Jacob)  will,  1773 
Bennett,  Judge  Milo  L.,  1766 
Bennett,  Peter,  on  doctor’s  bill,  390 
Benoist,  Cecilia,  1589 
Benson,  Egbert,  460 
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“  Benzine”  case,  1086.  Bequests.  (See  Will.) 

Berkeley  Peerage  case,  301 
Best,  Ch.  Jus.,  on  bull-hooking,  951 
Bethnell,  Rich.  (See  Westbury.) 

“  Betraying  innocence,”  slander,  1598 
Betrothed,  insurable  interest,  1426 
“  Better  figure,”  326 
Betts,  Judge,  disch.  Tener,  1200 

Bible,  blasphemy,  1190  ;  cure,  1264  ;  errancy,  169  ;  leasing  hall  for 
lectures  against,  1084  ;  rendering  house  tenantable,  1112 
“  Biblioscope,”  996 

Bickford,  Mrs.  Maria,  homicide,  1213 
Bicycle  is  a  “  carriage,”  631 
Bidders  plotting,  1094 
Biddle,  Geo.  W.,  182a 
“  Big  Thunder,”  Boughton,  908 

Bigamy,  1415  et  seq.  ;  Swarihart’s  acquittal,  95;  witness,  spouse’s 
consent,  1364 

Bigelow,  Ch.  Jus.  G.  T.,  1744 
Bigelow,  Dr.  M.  M.  976  ;  1346  n. 

Bigthan  and  Teresh,  precedent,  788 

Bill  of  exchange,  by  agent,  1139  ;  fraud,  1269 

Bill  of  lading,  1040  ;  stip.  exemp.,  1512  ;  stip.  exon.,  1059 

Bill  of  particulars,  Tilton’s,  1547  ;  Troy’s  rhymed,  63 

Bill  of  rights,  5 

Bills  and  notes,  1035  et  seq. 

Billiard-table  case,  1085 
Binghampton,  Albany-Erie  episode,  925 
Binney,  Horace,  467 
“Biretta”  case,  1235 
Birmingham  black-listing  agency,  828 
‘  ‘  Birth-day  Text-Book  ”  copyright,  987 
Birth-marks  in  evid.,  327 
Biscuit,  Judge  Peters’s,  233 

Bishop  may  remove  pastor,  1223  ;  not  liable  for  salary  of  priest,  1251 
Bishop  of  Gloucester,  epistles  of,  1244 
Bishop,  Samuel,  404 

Bismarck’s  photo  to  A.  T.  Stewart,  1752 
Bissell,  Champion,  1081  n. 

“  Bitch,”  slander,  1571 
“  Bitters”  Candy,  846  ;  trade-mark,  1016 
“  Black  Agnes,”  259 

Black,  Jere.  S.,  biog.,  468;  Judge  Hampton’s  retort,  80;  $135,000 

fee,  435 

Blackford,  Judge  I.  N.,  118 
“  Black  Friday,”  918,  932 
“  Black-leg,”  slander,  1576 
Black-listing,  828-9,  1093 
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“  Black-mailing,”  1077,  1563,  1576 
“  Black-sheep,”  slander,  1576  n. 

Blacksmith  shop,  nuisance,  16y3 
Blackstone,  Sir  Wm.,  469,  673,  1347 

Blaine,  James  G.,  Mulligan  letters,  978  n.  ;  on  Choate,  Paine  and  Smith, 
561 

Blanchard  homicide,  1155 
Blanchard’s  (Sylvia)  find,  1648 
Blank-book  slide  gift  sale,  1280 
Blank  indorsement,  1036 
Blasphemy,  1190-1 
Blast-furnace,  Sunday,  1630 
Blatchford,  Judge  Samuel,  119,  837,  1288 
Bleckley,  Judge  J.  E.,  120,  1411 
Bledsoe  acquittal,  203 
Blenheim  ceremony,  50 
“Blind  Tom,”  1776 
Blockade  runner,  intent,  1149 
Blondin  and  Patch,  789 
“  Blood-letting  in  street,”  842 
Bloodgood’s  case,  327 
Blow  “described,”  362 
Blue  laws,  814 

Blue-rock  farm  scheme,  1285 

Blunders,  legislative,  792  et  seq.,  859.  (See  MISTAKE.) 

“Blush  bedjew  cheek,”  877 
Boar,  trade-mark,  1017 
Boat,  prehistoric,  fixture,  1130 
Bockes,  Judge  Augustus,  1306 

Body,  execution,  failure,  1218;  judicial  notice,  294;  “of  water”  in¬ 
cludes  river,  646 
Boehmer,  court  jeweler,  897 
Bogardus  heirs’  litigation,  381 
Bohan,  Cardinal,  897 
Bolen-Sperry  verdict,  204 
Bolingbroke,  Ld.,  on  lawyers,  415 
Bologna  University  verbiage,  655 
“  Bolstered  hips.”  784 
Bombast,  lawyers’,  430 
Bombay  estate,  895 
Bonaparte,  likeness,  353,  536 
Bond,  for  title,  737  ;  bond-burning  bequest,  1815 

Bonds.  Belins’,  1647 ;  collectors’,  1056  ;  municipal,  837,  1051  et  seq.;  post 
obit,  1758 

Book,  crit.,  slander,  1600;  in  jury-room,  212;  reading  to  jury,  321; 

title,  copyright,  989 
Book-keeping,  “  ill,”  bankr.,  385,  1531 
Book-keeper’s  bonds,  1056 
87 
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Boorn-Colvin  confession,  1167 

Boot,  indented,  evid.,  343;  spectator’s,  creaking,  699 
Borden,  Lizzie,  prosecution,  1173 
“  Borrow,”  import  power  to  issue  neg.  paper?  837 
Bostic- Adams,  dying  decl.  evid.,  305 

Boston  (Mass.),  inhib.  funeral  exp. ,  779;  ‘"Budget,”  crit.  of  Dooling, 
slander,  1606  ;  Common,  non-liability  of  city,  1527  ;  “  Herald,”  on 
Cardiff  giant,  1604  ;  Neck,  colonial  act,  816  ;  Bostonese  talesman's 
rhetoric,  234 

Boswell  and  Johnson,  slander,  1607 
Bosworth,  Judge  J.  S.,  121 
Bottomry  and  resp.  ins.  int.,  1425 
Bouck,  Gov.  N.  Y.,  908 
“  Bought  with  a  price,”  738 
Boughton,  “Big  Thunder,”  908 
Bouldin,  Judge  Wood,  110 

“Bouncing,”  damages  for,  1666-7  ;  gamblers,  1673 
Boundary,  612,  1125-7  ;  Md.  and  Pa.,  1030  ;  R.  I. ,  490 
“  Bouza,”  845 

Bowditch,  G.  M.,  drunk,  test,  will,  1801 

Bowen,  Ch.  Jus.  C.  S.  C.,  122 

Bowles,  Samuel,  arrest  of,  1702 

“  Box,”  barrel,  630 

Boxing-gloves  in  evid.,  341 

Boycotting,  comb.,  1093  ;  statutes  against,  829 

Boy’s  play,  negl.,  1501 

Bradley,  Aaron,  “  ax  an  emblem,”  430 

Bradley,  James  A.,  Asbury  Park,  681 

Bradley,  Judge  Joseph  P.,  123,  251,  1086 

Bradshaw,  Serg.,  880 

Bradwell,  Mrs.  Myra,  lawyer,  447 

Brady,  James  T.,  biog.,  470  ;  cross-ex.  Haskin,  916 

Brady,  Judge  John  R.,  662 

Brakeman,  height,  294 ;  resp.  superior,  1674 

Branches  overhanging,  1128 

Branding,  “  V,”  voleuse,  900 

Brandy  exhibits,  706 

Brank,  virago’s,  45 

“Brass  knuckles,”  “steel”  includes,  633 
Brattle,  Thomas.  1817 
Brattleboro’  Bank  case,  1653 
Brawlers,  bringing,  is  evicting  neighbor,  1114 

Breach,  of  contract,  inducing,  1080  ;  of  the  peace,  1189  ;  of  promise  to 
marry,  1103,  1309  et  seq. 

Bread,  raising,  in  evid.,  347  ;  st-at.  blunder,  793 
Breaking  and  entering,  202,  1205-6 
Brechiani-Coney  report,  755 
Breckenridge  on  “  constructive  madness,”  1802 
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Breese,  Judge  Sydney,  109,  1132,  1324,  1409 
Brett,  Judge  (Eng.),  on  intent  exon.,  1158 
Brett,  Judge  (N.  Y.),  on  dam.  br.  prom.,  1324 
Brewer,  Judge,  aphorism  of,  429 
Brewing,  Chanc.  Walworth  on,  194  ;  history  of,  845 
Brewster,  B.  H.,  471 
Bribery,  1197 

Brick-making,  nuisance,  1693 
Brick  ell.  Ch.  Jus.  R.  C.,  1361 
Bridal  gift,  1339 
“  Bridlegoose,  Justice,”  608 
Brigham,  Ch.  Jus.  L.  F. ,  266 
Brine  case,  958 
Bristol  Bill,  trial,  712 
Bristol  cabbage-seed,  801 
Broderip,  Judge,  “  naturalist,”  663 

Broker,  right  to  sell,  margins,  1075 ;  usage,  299 ;  unlicensed,  no  com¬ 
mission,  1087 

“  Bromidia,”  trade-mark,  1016 
Bronson,  Ch.  Jus.  Greene  C.,  1275 
Brooklyn,  Conn.  Soc.  case,  1226 
Brooks,  Byron  A.,  389  n. 

Brougham,  Ld.  Chanc.  Henry,  271,  420,  693,  853,  1181,  1686,  1772,  1783  ; 
biog.,  124 

Brow-beating  witn. ,  359,  362-3 
Brown,  Benj.,  will  of,  1772 

Brown,  Charles  (“A.  Ward”),  dying  pleasantry,  699 

Brown,  David  P.,  359,  431,  1294  ;  biog.,  472 

Brown,  Fanny,  reappearance  of,  1171 

Brown,  Judge  C.  F.,  294 

Brown,  Susan,  letter  of,  to  Dora  Hook,  1312 

Brown-Spinney  assault,  682 

Browne,  Irving,  473,  825,  970,  1004,  1144,  1287,  1355  n.,  1449,  1464  n., 
1478-9,  1503,  1633,  1707 
Bi'owne,  sheriff  of  Broome  cy.,  924 
Brownlow’s  Reports,  743 
Bruns,  Neils,  reappearance  of,  1168 
Brutus,  “  bust  of,”  bombast,  430 
Bryant,  Wm.  Cullen,  as  lawyer,  474 
Buchanan,  Judge,  Mrs.  Gaines’s  attack  on,  380 
Buffalo  obstinate  litigants,  371 
Buffalo-bull  case,  956 
Buford,  murd.  Judge  Elliott,  713 
Builders’  usage,  299 

Building,  galleries,  impl.  war,  1111 ;  in  ins.  policy,  1446 ;  materials  in 
evidence,  341 
Bulkley,  Gov.  M.  G.,  1302 
Bull  cases,  765,  951  et  seq.,  864 
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Bullet,  evid.,  342  ;  hole,  evid.,  326 

Bullion- larc.,  1149 

Bulstrode,  Edward,  1570 

Bumble,  “  some  country  justice,”  226 

“  Bunco  ”  games,  1203 

“  Bundling,”  1544 

Burden  of  proof,  evid.,  320  ;  of  contrib.  negl.,  1509  ;  of  malice,  slander, 
1617  ;  of  negl.,  1659  ;  of  scienter,  1470  ;  shifting,  1312 
Burges,  Tristam,  biog. ,  475  ;  on  Ch.  Jus.  Parsons’s  “  tyranny,”  174 
“  Burgerally  ”  verdict,  628 
Burglar’s  voice,  314 
Burglary,  202,  1205-6 
Burial  rights,  1304 
Burke,  Chrietien,  on  race  run,  459 
Burke,  Edmund,  biog.,  476  ;  joke  on  Thurlow,  190 
Burlesquing,  not  enjoined  against,  63 
Burmese  divorce  custom,  1382 
Burnaby’s  parishioner,  338 
Burned  note  “  lost,”  1046 
Burnham,  Carrie  S.,  lawyer,  450 
Burnham,  Judge  B.  F.,  episode,  716 
Burns,  Anthony,  riot,  1296 
Burns,  Robert,  letters,  978 
Business,  judicial  notice,  292  ;  sale  of,  1066-7 
Busts  in  evid.,  387 
Butler,  B.  F.  (of  N.  Y.),  477 
Butler,  Gen.  B.  F.,  478,  1703 
Butler,  Samuel,  Hudibras,  404 
Butler,  Wm.  A.,  604 
“Butterfly,”  Royal,  953 
Buzfuz  a  “pioneer,”  226 
Buzz-saw  hole  case,  1473 
“  By  the  way,”  246 
Byles,  Judge  John,  125 
Bynum,  Judge  W.  P.,  76,  1162 

Byron  :  “  but  who,  alas,”  1537  ;  on  Ld.  Romilly,  572  ;  “  Pyrrhic  dance  ” 
861 

Bystanders’  duty,  1154 

C. 

Cable,  Geo.  W. ,  1764 

Cagliostro,  Count,  897 

Caledonia  Mercury,  slander,  1607 

Calf,  Iowa  case,  372  ;  unborn,  title  to,  962 

California,  marriage  requisites,  1368,  1372  ;  “  Enoch  Arden,”  1416 
Caligraph  adv.  litigation,  389 
Calvinistic  monomania,  1778 
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Cambronne,  659 

Camera  case,  1679 

Cameroon  gun-scare,  1480 

Camp,  Ada,  kidnapping,  1298 

Camp-meeting  ordinance,  1252 

Campaign  slanders,  1601 

Campbell,  Judge  J.  V.,  1133,  1627,  1659 

Campbell,  Ld.  Chanc.  John,  125a 

Canada,  extrad.  laws,  1301 

Canal  freezing,  delay,  1472 

Cancellation,  of  lease,  1112.  (See  Rescission  and  Revocation.) 
Candidates,  crit.,  slander,  1594 

Candle,  to  gas,  negl.,  1504  ;  “  of  the  Lord,”  359  ;  Scotch  act,  790  ;  slander 
of  pastor,  1599  ;  “  unlawful,”  eccl.,  1233  et  seq. 

Cannon,  feat,  homicide,  1166  ;  witn.  lifting  by  her  teeth,  326 

“  Canon  explosions,”  1232,  1238 

Canterbury  (Conn.)  outrage,  831 

Canterbury  (Eng.)  highway  case,  1684 

Cantharides,  assault,  1186 

Capture  of  princ.  by  bail,  1058 

Car,  brake  case,  323 ;  platform,  negl.,  1518  ;  running,  Sunday,  1626  ; 

when  realty,  1121 
Card-playing,  blue-law,  814 
Cardiff  giant,  slander,  1604 
Cardigan  jury,  202 
Cardozo,  Judge  Albert,  101,  913 
Carey,  Mrs.  M.  A.  S.,  colored  lawyer,  451 
Carey,  Theresa,  will,  1763 
Carlisle  jury,  202 
Carlisle  Table,  1423 

Carlyle,  on  diamond  necklace,  897 ;  “  The  Builder  of  this  Universe,”  1232 

Caroline,  burning  of  the,  1301 

Carpenter,  Judge  A.  P.,  818 

Carpenter,  Judge  Elisha,  1109 

Carpenter,  Mat.  H.,  479 

Carr,  W.  J.,  1776  n. 

“  Carriage,”  bicycle,  631 

Carrier,  “  carier,”  841 ;  exoneration,  1059;  must  transport,  1664;  negl. 

1511  et  seq.  ;  void  contracts,  1100 
Carrier-pigeons,  975 
Cart-pin  prank,  homicide,  1164 
Cartridge  case,  1466 
Cary,  Alice,  on  “true  worth,”  458 

“Case,”  “  ancient  lights  ”  jest,  63;  “trespass”  distinguished,  1476; 

pleading,  949 
Cases  costly,  370 

“Cash,”  Judge  Hoar’s  witticism,  660 
Cash-register  case,  323 
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Cashier,  bond  of,  1056  ;  negl.,  1488 
Castine,  cattle  case,  817 
Castlereigh,  Ld.,  hallucination,  1787 
Castro,  Thomas  (Orton,  Tichborne),  903 
Cat,  India  case,  969  ;  Wales  law,  782 
“  Catching  bargains,”  1092 
Caterer,  deleterious  food,  1663 
Catholic  bishop  may  remove  pastor,  1223 
Caton,  Judge  John  D.,  109 

“  Cattle,”  what,  631  ;  “  Feeders’ Trust,”  1098  ;  “  Food,”  trade-mark,  1021 
Cause  of  action.  (See  Suit.) 

Causation,  dist.  from  occasion,  1493  ;  spiritual  or  physical,  1150 
Cave,  Judge,  punishing  bride,  725 
Caveat,  1767  ;  Caveat  emptor,  1049  et  seq. 

Cazenovia  belladonna  case,  1473 
Cellar-thief,  309 
“Cellonite,”  trade-mark,  1008 
Cemetery  rights,  1304-5 
Cenotaph,  bequest,  1806 
Central  America,  the,  wreck  of,  548 
Ceremonies,  tenure,  50 
Certification  of  checks,  1042 
Cervantes,  Sancho’s  rape  decree,  873 
Cesnola,  Gen.,  Cypriote  curiosities,  1605 
Cessante  ratione,  maxim,  802 
“Chalking,”  for  verdict,  217 
Chamber  of  Commercial  Causes,  26 
Chambersburg  Bank  case,  1205 
“  Chambless,”  id.  son.  “  Chambles,”  627 
Champerty,  1076 
“  Chance”  verdict,  217 
Chancellor.  (See  Lord  Chancellors.) 

Chancery.  (See  Court.) 

Chandler,  Judge,  on  baby  car.,  1359 
Chapman,  Ch.  Jus.  R.  A.,  1349,  1683 
“  Character,”  631 ;  evid.  of,  316 
Charging  jury,  72-3 
Charitable  purpose,  exemptions,  1054 
Charivari ,  homicide,  1155,  1160 
Charles  I.,  trial  of,  880 
Charondas,  halter  for  law  proponents,  861 
Chase,  Azro,  loan  to  Alb.  and  Susq.,  918 
Chase,  Ch.  Jus.,  Salmon  P.,  as  lawyer,  480 
Chase,  Ch.  Jus.  Samuel,  126 
Chase,  L.  B.,  1404 

Chastity,  implied  guaranty,  1388-9 ;  witness,  280 
Chatham,  Ld.,  1399 

Chattel  mortgage,  effect,  1048  ;  fixtures,  1130 
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Chattel  warranties,  1049 
“  Chatterbox”  copyright,  990 
Chaucer  on  lawyers,  393 
Chauncey,  Charles,  1701  n. 

“  Cheat,”  “  Cheated  orphans,”  when  not  actionable,  1571 
Check,  altered,  phot,  exposure,  347  ;  bridal  gift,  1339  ;  protested,  fraud, 
1269  ;  rights  of  parties,  1041-2 
Checks  (gaming),  “money,”  697 

Chemise,  “will  sell,”  378.  Chelmsford,  Ld.  Ch,  (Thesiger),  384 

Cheshire  crier,  246 

Chesterfield’s  Letters,  copyright,  978 

Chickens,  “fee  paid  wid,”  363 

Child  (See  Parent)  ;  bearing,  presumptions,  295  ;  bom  after  will,  1746  ; 
custody  of,  1330  et  seq. ;  eccl.  custody  of,  1240  et  seq.;  exhibits, 
351-3;  impl.  license  to  tresp.,1502;  influencing  bequests,  1773; 
witness,  279  ;  word  defined,  632 
Chimney,  falling,  1683 
Chimney-sweep,  trover  case,  1646 

Chinese,  laws,  812  ;  ord.  against,  806-7  ;  procedure,  42,  65,  368 

Chittenden,  L.  E.,  391 

Chitty,  “  Kitty,”  738 

Chloroforming  guard,  murder,  1219 

Choate,  Joseph  H.,  495 

Choate,  Rufus,  biog.,  481  et  seq. ;  on  Ch.  Jus.  Shaw,  183  ;  on  cross-ex., 
359  ;  wit,  “  amicus  curiae ,”  etc.,  684 
Choctaw  adoption,  1292 
“  Choses,”  686 

Christ  Church  (Clifton)  case,  1244 

“  Christian  Science,”  homicide,  1151 ;  Nebraska  against  Buswell,  1264 

Christiancy,  Judge  I.  P.,  1260,  1555 

Christians,”  “Unitarian,  1246 

“  Christograph,”  996 

“  Christy’s  Minstrels,”  trade-mark,  1003 

Clirysostum,  Bible  in  tenement,  1112 

Church,  bells,  nuisance,  1694 ;  bequests,  on  union  or  division,  1250  ; 

building,  novation,  1104  ;  lottery,  1286 
Church,  Ch.  Jus.  Samuel  (Conn.),  1452,  1743 
Church,  Ch.  Jus.  Sanford  E.  (N.  Y.),  1052 
Church,  Dist.  Attorney,  frame  experiment,  evid.,  332 
Cicero,  “ad  eideni  bonam ,”  etc.,  1453  ;  “  lachrymce,"  690 
Cider,  not  “vinous  liquor,”  845 
Cinders,  prank,  homicide,  1163 ;  negl.  1482 
Cipher,  may  be  slander,  1583 
Circus  episodes,  966-7 
Circumstantial  evid. ,  309  et  seq. 

Citations,  copyright,  986 

City.  (See  Municipal  Corporations.) 

Civil  damage  laws,  850,  1712  et  seq. 
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C iviliter  mortuus,  will,  1768 

Clairvoyant,  advertising,  820  ;  diagnosis,  necessaries,  1858 

Clam-shell,  assault,  plea,  608 

Clark,  Vanderbilt’s  attorney,  914 

Clarke,  bencher,  “  hardship,”  738 

Clarke,  Tom,  616 

Clarke-Gaines,  Myra,  lit.,  380 

Classis  Case,  1228 

“  Cleaved  the  head,”  not  actionable,  1571 
Clement  V.  and  Du  Molay,  deaths,  934 
Clephane,  J.  O.,  389  n. 

Clergyman,  criticising  lingo,  658  ;  experts,  288 ;  influencing  testator, 
1770-1 ;  jurors,  unfit,  239 ;  privilege,  slander,  1585  et  seq. ;  privi¬ 
lege,  testimony,  272 ;  rights,  1222  ;  words  against,  1580 
Clerk,  John,  repartee,  496 
Clerke,  Judge  T.  W.,  915,  928,  1003 
Cleveland,  Grover,  episode,  428 
“  Clew  up,”  sailor  crier,  248 
Clews,  evid.,  310 
Client.  (See  Attorney.) 

Clifford,  Gov.  J.  H.,  110 

Clifford’s  Case,  1149 

Climate,  New  Eng.,  Choate  on,  491 

Clothing,  inhib.,  on  expense,  779  ;  tried  on,  evid.,  326 

Clover,  Matilda,  poisoned,  1146 

Clubs,  liquor,  1195 

Clute,  Judge,  926-7 

Coaching,  for  oath,  279  ;  witnesses,  355 
Coat,  changing,  strategy,  687 
Coats’  thread,  trade-mark,  1010 
Cobra,  homicide,  968 
“  Cocaine,”  trade-mark,  1013 
Cockatoo  in  court,  344 

Cockburn,  Ch.  Jus. ,  colloquy  with  Kenealy,  675,  903 

Cockfowl,  tort  by,  975 

“  Cockle  sauce,”  362 

Code  Nap. ,  woman’s  rights,  1337 

Codes,  11 

Codification,  12  ;  prejudice  against,  810 

Coercion,  marital,  1347  et  seq.  (See  Compulsory,  etc.  ;  Duress.) 

Coffin,  Timothy  G.,  497 

Cohabitation,  lewd,  1561  :  presumption  of  marriage,  1371  et  seq. 

Coin  trick,  1203 

Coincidence  of  three  crim.  trials,  703 

Coke,  Ch.  Jus.  Edward,  biog.,  127  ;  hours  couplet,  154  ;  as  lawyer,  498  ; 

on  Littleton  rhymed,  745  ;  reports,  slander,  1567 
Cole-Hiscox  jury,  198 
Cole,  John,  singing,  testimony,  337 
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Coleridge,  Ch.  Jus.  John  D.,  128,  887,  981,  1190,  1612,  1619 

Coleridge,  S.  T.,  on  lawyers,  397,  426 

Collamer,  Judge  Jacob,  414 

Collection,  agency  black-listing,  828  ;  notes,  1076 

Collection-plate,  passing,  1250 

Collector’s  bonds,  1056 

Colliery,  nuisance,  1688 

Collins,  Judge  Loren  W.,  858 

Colloquium  and  innuendo,  1612 

Colonies,  Am.,  5 

Colored  “finding,”  203;  justice,  94;  school,  outrage,  831;  witnesses, 
364  ;  “color  phobia,”  1666-7,  1674 
Colt,  Jane  (Lady  More),  171 
Colt,  Judge  J.  D.,  1635 
Colts,  unborn,  title  to,  962 

Columbia  checkmates  Nova  Eborak,  1288  ;  is  checkmated  by  Wisconsin, 
1450 

Columbia  county  anti-rent  riot,  908 
Colvin,  reappearance  of,  1167 

Combinations,  employees’,  830 ;  in  restraint  of  trade,  1066  et  seq.  ;  in¬ 
validating  contracts,  1093  et  seq. 

Come  unto  me  ...  or  to  that  effect,”  663 
Comedian,  burlesquing,  not  injuncted,  63 
Comedy  in  court,  899 

Comity,  restriction,  1295  ;  State  laws  of  marriage,  1368 

Commerce,  interstate,  1099 

Commission  Court  arrogance,  20 

“Committal,”  repartee,  695 

“  Common  and  notorious  depraver,”  1244 

Common  carriei's.  (See  Carrier.) 

Common-law,  777.  (See  Marriage  and  Maxims.) 

Communications.  (See  Privilege.) 

Communis  error,  maxim,  803 
Community  property,  1337 
Commutation  ticket,  1673 

“  Competency,”  implies  obedience,  1064  ;  of  witnesses,  278 

Competition,  preventing,  1095  ;  stipulations  against,  1066-7 

Composition  deed,  1089 

Compost  in  evid.,  341 

Compromise,  premature,  379 

Compulsion.  (See  Duress.) 

Compulsory,  cohabitation,  1398 ;  evid.  crimination,  275,  308 ;  exposure 
of  person,  335  ;  service  (See  Innkeepers)  ;  tests,  330-2 
Computation  of  time,  Sunday,  1642 
“  Comyns  ”  not  id.  son.  “  Cummins,”  627 
“  Concealed,”  633 
Concealing  insolvency,  1262 
Concealment.  (See  Non-disclosure.) 
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Concerts,  gift,  1281 
Concordia  Club  case,  1195 
Condemning  the  innocent,  1167  et  seq. 

Conditions,  in  receipt,  1046  ;  in  terrorem,  1754  ;  of  surety’s  sig.,  1057 
Condonation,  1258,  1385-7 
Conduct  of  trials,  62 

Conductor,  agency,  1521 ;  statement,  res  gestce,  302 
Cone,  Helen  G.,  “  there  is  no  calm  like,”  etc.,  599 
“  Confederating,”  606 
Confederation,  American,  6 

Confession,  evid.,  306-8;  false,  1170,  1667,  1818:  of  perjury  against 
Russell,  1173  ;  under  torture,  39 
“Confessional  unmasked,”  obsc.  pub.,  1192 
Confidantes,  as  witn.,  288 
Confidence-game,  1278 
“Confidence-man,”  slander,  1571 
Conflagrations  exonerating,  1060 

Conflict,  of  laws,  1082  ;  of  State  and  Federal  authority,  887a 
Confucius,  aphorism,  812 
Confusion  of  goods,  1655-7 
Congregational  Assoc,  case,  1586 

Congress  may  modify  State  reg. ,  1290  ;  when  cannot  punish  witn. ,  723 
Congressmen,  slander,  1601 
Congreve,  Wm.,  on  lawyers,  413 
Conhocton  bridge  case,  1469 

Connecticut,  blue  laws,  814  ;  progress  in  legislating  for  women,  1336 

Connecting  railroads,  negl.,  1516 

Connivance  at  wife’s  adultery,  1387 

Consanguinity,  insurable  int.,  1426 

Consensus  non  concubitus,  maxim,  1374,  1378 

Consent,  age  of,  rape,  1559,  1564  n.  ;  requisite  of  mar.,  1371  et  seq. 

Consequences,  intending,  presumed,  296 

“Consequential”  damages,  1492 

Consideration,  1030  et  seq. 

Consignees,  assignees’  rights  against,  1040 
Consistory  Court,  1242  ;  reports,  744 
Consonant,  no  name,  627 
“  Conspicuous,”  witn.  repartee,  362 
Conspiracy,  employees’,  830,  1093  ;  rape,  1554 

Constable,  indemnity,  void  contract,  1086  ;  powers  and  liabilities,  253 
Constitution,  Fed.,  6,  809 

Constitutional  law,  “due  process,”  1222;  public  trial,  60;  second  jeop¬ 
ardy,  1207 

Construction,  of  contracts.  1028  ;  of  ins.  policies,  1443  et  seq.  ;  of  law 
Latin,  685-6  ;  of  specific  words,  etc.,  625  et  seq. ;  of  statutes,  859  ; 
of  wills,  1742  et  seq. 

Consummation  of  marriage,  1380 

Contagion,  impl.  war.  against,  1715  ;  liability  for  non-disclosure,  1663 
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Contemporanea  expositio,  maxim,  1028 

Contempt  of  court,  718  et  seq. ;  Howe’s,  1701  ;  jurors  fined  for,  211,  218  5 
Mrs.  Fair  paying  witn.  fines,  889  ;  Onslow  and  Whalley’s,  904  ; 
Rynders's  1293  ;  “  trying  to  conceal,”  578  ;  contempt  of  ecclesiasti¬ 
cal  court,  1238 
Contingent  fees,  1076  et  seq. 

“  Continuous  passage,”  what,  1669 
Contra  pacevi,  not  proven,  225 

Contracts,  1027  et  seq.  ;  mutuality,  1033;  pastor’s,  Dutch  Ref.  form, 
1229  ;  Sunday,  1636  et  seq. ;  unconscionable,  1092  ;  usage  affecting, 
299  ;  validity  of,  1066  et  seq. 

Contractor  exonerated  by  fire,  1060 
Contributory  negligence,  735,  1497-9 
“Contrivance,”  pool  not,  638 
Conundrums,  bar  coterie’s,  739 

Conversion,  by  wife,  1351  ;  corn-whisky  case,  1275  ;  fraudulent,  1274, 
(See  Trover.) 

Conveyances  (See  Deed)  ;  ante-nuptial,  1260 
Conveyancing,  610  et  seq. 

Convict,  escape,  1219  ;  executed  innocent,  235 
Conviction,  escaping,  1207  et  seq. ;  for  minor  offense,  833 
Conway,  Moncure  D.,  1424 

Cook,  Joseph,  bill  for  “  altering  the  belief,”  1090 

Cook’s  homicide,  1176 

Cooke,  Com’r,  epigram,  385 

Cooley,  Ch.  Jus.  T.  M.,  129,  999,  1361,  1598 

Cooper,  Judge  T.  E.,  428 

Cooper,  Fenimore,  absurd  jury  sketch,  235 ;  slander  suits,  1603 
Copley,  J.  S.  (Ld.  Lyndhurst),  166 

Copper,  clasps  case,  958  ;  mine  case,  1686 ;  smelting,  nuisance,  1693 
“Copper-nose,”  “brazen  face,”  retort,  506 
Copyright,  978  et  seq. 

Corliss,  G.  C.  H,  1046  n.,  1055  n.  1140  n.,  1142  n.,  1302  n.,  1371  n., 
1425  n.,  1706  n. 

Co-respondent’s  testimony,  282 
Corn- whisky  case,  1275. 

Comelison  assaulting  Judge  Reid,  714 
Cornell,  Gov.  Alonzo  B.,  810 
Cornell  University,  hazing,  808 
“Corners,”  “deals,”  1073. 

Cornwall  mine  case,  1686 
Coroner’s  jury  verdicts,  228 

Corporation,  mal.  pros.,  1706  ;  (See  Municipal  Corp.)  ;  secret  contract, 
1088 

Corporal  punishment  in  school,  1255 
Corpse,  custody  right,  1304-5  ;  dummy,  fraud,  1276 
Corrupt  jurors,  232  ;  “  corrupt  old  Tory,”  not  actionable,  1596 
Corruption,  contracts  tending  to,  1079 
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Corset  pat.  case,  1026  ;  trade-mark,  1010 
Corsned  trial,  32 
Cory,  Giles,  1819 

Costs,  Arkansas  sheriff’s,  257;  famous,  370;  Marlbridge  stat.,  781 ;  of 
Stupp’s  (“  Carl  Vogt’s”)  arrest,  257 
Co-tenants,  action  by  one,  1711 
Cotton-gin,  fixture,  1132;  Whitney’s  lit.,  388 
Cotton-seed-oil  trust,  1098 
“  Cough  Cure,”  trade-mark,  1015 
Coughing,  Yankee’s  repartee,  699 
Coulter,  Judge  Richard,  1051 
Council,  Privy,  1233 
Counsel.  (See  Attorney.) 

Counterclaim,  for  “  kerosene,”  372;  pin  money,  1328;  to  sedition  dam. , 
66 

Countering,  attorney  on  farmer,  691 

Counterfeit  money  trick,  1267  ;  counterfeiting,  1270 

Countermand,  bank  check,  1041 ;  exoneration,  1103 

Course  and  distance,  1126 

Course  of  business,  jud.  notice,  292 

“  Course  of  employment,”  1489  et  seq. 

Court,  birds’,  977  ;  of  Chancery,  Dickens  on,  365  ;  lampoon  on,  23  ;  Ver¬ 
mont,  31  ;  of  Commercial  Causes,  26 ;  Consistory,  1242  ;  criticism 
of  proceedings,  1598 ;  ecclesiastical,  1232-3  ;  English,  1 ;  Federal, 
8  ;  of  High  Commission,  20  ;  Indiana,  expenses,  707  ;  Nisi  Prius, 
10;  of  Pipowders,  28;  secular,  quit  eccl.  quarrels,  1225;  Star 
Chamber,  16 ;  State,  9 
Court-room  tragedies,  712  et  seq. ;  1414 
Courter  Charles,  922 

Courtesan,  “  occupation  of,”  regulating,  839. 

Courting,  blue  law,  814;  “bundling,”  1544;  circumstances  alter  cases, 
1319  ;  “  is  a  public  necessity,”  1681 ;  “  sacking  ”  rival,  808 
Couzins,  Phoebe,  lawyer,  447 
Cove-Creek  “sink,”  1686 
Covenants,  1110  et  seq. 

Cows,  375,  391,  957-8,  1457,  1477-9 
Cowen,  Judge  Esek,  130,  1118 
Cowper,  Spencer,  884 

Cowper,  Wm.,  law  rhyme,  745  ;  lines  on  Thurlow,  190  ;  to  Mansfield,  167 

Cox-Hull  homicide,  1173 

Crabbe,  George,  on  lawyers,  393 

“  Craft  in  the  street,”  402 

Cragsman  of  St.  Hilda,  1152 

Cramp  cure,  trade-mark,  1016  n. 

Crampton’s  crest,  614 
Cranch,  Ch.  Jus.  Wm.,  131 
Cranch,  Christopher  P.,  131 
Crandall,  L.  C.,  389  n. 
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Crandall,  Prudence,  882 
Creaking  sign,  nuisance,  1695 
Credit,  recommending  to,  1268 

Creditors,  contract  in  fraud  of,  1089  ;  defrauding,  1262  ;  firm,  rights,  1142 
Cresswell-Cresswell,  Judge,  1386 
Cribber,  war.,  1049 

Criers,  court,  self-importance,  244  ;  “  crier,”  juror’s  baby,  231 
Cries,  res  gestae,  302 

Crime,  detecting,  312  ;  words  imputing,  1577 

Criminal  conversation,  1363,  1545  et  seq.;  “  mm,  con.”  for  “  confab,”  92 
Criminal,  cases,  1145  et  seq.  ;  “not  properly,”  1248 
Crimination,  compulsory,  308 
Crinoline  case,  772 

Criticism,  malice  1583  n.  ;  of  administration,  1597  ;  of  authors  or  books, 
slander,  1600  ;  of  candidates,  1594  ;  of  clergymen,  slander,  1599  ; 
of  court  proceedings,  slander,  1598  ;  of  delegates,  1595  ;  of  officials, 
slander,  1596  ;  of  teachers,  privilege,  1593 
Crittenden,  A.  P.,  homicide;  989 
Croactus,  robber,  reward,  66 

Croke,  Sir  George,  on  predecessor,  430  ;  Reports,  copyright,  984  ;  style  of 
reporting  slander  cases,  1568 
Cromwell,  foolscap,  1001  ;  partisans  of,  oath,  354 
Crops,  jud.  notice,  292 
Cross,  trial  by,  32 

Cross-examination,  D.  P.  Brown’s  rules,  472  ;  episodes,  359  et  seq. ;  flip¬ 
pant  report  of,  764  ;  of  women,  Choate  on,  485 
Cross-eyed  contempt,  723 
“  Cross  ’’-petition,  378 

Crows,  holding  court,  977  ;  shooting,  vulgar  law  error,  865 

Crowd,  ticket-buyers,  nuisance,  1696 

Crowell-Woolsey  letter,  979 

Crowle  reprimanded  by  “  dirtiest  House,”  1239 

“  Crowner’s  quest  law,”  origin,  879  ;  verdicts,  228 

Crucifix,  when  uncanonical,  1238 

Cruelty,  divorce,  1394  et  seq. ;  to  animals,  253,  970 

Cub,  lion’s,  in  court,  344 

Cucking-stool,  44 

Cuffy  and  Phillis,  breach  prom.,  1316 
“  Cultivated  plants,”  mushrooms  not,  856 
Culture,  professional,  424 
Cumulative  evidence,  318  ;  sentences,  1216 
“  Cup  and  sorcery,”  1287 
“  Cupid’s  Yokes,”  1192  n. 

“  Curator  senator  ”  correction,  167 
“  Cured  by  verdict,”  619 
Curia  adv.  vult  salvation,  1214 
Curran,  John  P.,  499 
“  Curtesy,”  620,  735,  1342 
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Curtis,  G-.  M.,  1766  n, 

Curtis,  Judge  B.  R.,  132,  1296 
Curwin,  Justice  Jonathan,  1817 
Cushing,  Caleb,  380,  500-2 
Custody  of  children,  1330  et  seq. 

Custom  (See  Usage)  ;  as  law,  808  ;  of  port,  Sunday,  1641  ;  seeds,  out¬ 
going  tenant,  1134 
Gy  pres,  1750-3 
Cybele,  priestesses,  1112 

Cypher,  slander,  1583 ;  telegraphy,  copyright,  987 

Cypriote  curiosities,  1605 

Czar,  “  evil  intention  ”  against,  1300 
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“  Daffodowndilly,”  slander,  1578 
Daggett,  Ch.  Jus.  David,  831 
Dallas,  A.  J.,  503 

Daly,  Ch.  Jus.  C.  P.,  biog.,  133;  Chalmers’  assault  on,  717;  on  N.  Y. 
courts,  30  n. 

Dam,  flush  boards,  1127  ;  upper  and  lower,  1122 
Damage  law,  civil,  1712  et  seq. 

Damages,  aggravation,  breach  of  prom.,  1324;  animals,  pedigree  of, 
953  ;  anguish  of  parents,  1485  ;  anxiety,  mortification,  etc.,  1714  ; 
awarded  by  caprice  of  jurors,  200  ;  colored  train-hand  “  bouncing  ” 
passengers,  1667 ;  compensatory,  torts,  1716  ;  exemplary,  torts, 
1719;  hypothetical,  supplementary,  etc.,  1717;  market  value  of 
dog,  942  ;  mitigation,  breach  of  mar.  prom.,  1323  ;  mitigation  in 
tort,  1716  ;  negl.  causing  death,  1524-5  ;  prox.  causation,  1492  et 
seq.,  1682-4;  slander,  1619,  1620 
Damascus  court  scene,  24 

“Damned  fool  of  a  justice  ”  ;  “  Damned  rogue,”  slander,  1579 
Damnum  absque,  685 
Dana,  Francis,  772,  1518  n. 

Dana,  R.  H.,  504 
Dancing-doll  exhibit,  324 
Danforth,  Judge  Charles,  354,  936 
Daniels,  Judge  Charles,  1268 
Daniels-Wright  Tex.  report,  754 
D’Aumale,  Due,  902 
Davidson,  Alexander,  389  n. 

Davidson,  T.  E.,  rhymed  rules  of  descent,  865 
Davis,  Judge  David,  704 
Davis.  Judge  Noah,  721,  905 

“  Day,”  what,  634  ;  division  of,  “  six  hours,”  etc.,  154 
Day,  Judge  J.  G.,  953 
De  facto,  686 
“  Dead  beats,”  slander, 
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“  Dead-heading,”  slander,  1576 
“  Dead-letter  law,”  820 
“  Deadly  weapon,”  633 
Deady,  Judge  M.  P.,  1372 
“  Deals  ”  and  “  tie-ups,”  1073 
Deans,  EfSe  and  Jeannie,  354,  862,  1365 

Death,  dam.  for  causing,  1525  ;  disch.  joint  maker,  1036  ;  term,  alimony, 
1413 

Debtor,  fraud,  1262 
Debenture  deposit  case,  1654 

Decedent,  communications  with,  evid.,  303  ;  photographed,  350 
Deceit,  four  kinds,  1257;  (See  Non-disclosure)  ;  “deceived  even  me,” 
699  ;  deceiver  liable  though  not  benefited,  1261 ;  deception  defeat¬ 
ing  trade-mark,  1024 
Declarations,  dying,  304-5 
Decoy-birds,  976 

Decoying  into  crime,  1148  ;  to  marry,  784 
Dedham  turn-table  case,  1503 
Dedicatory  epistles,  742  ;  prayer,  1191 

Deed  (See  Description)  ;  form,  reform,  610  ;  lottery,  1284 ;  separation, 
1329 ;  warranty,  Wis.  form,  610  ;  wife  to  husband,  1341 
Deer,  973 

Defamation  (See  Slander)  ;  “spiritual,”  1570 
Defendant’s  perjury,  contempt,  728 
De  Foe,  Daniel,  on  lawyers,  408 
Delaware  county  anti-rent  riot,  909 

Delay,  by  act  of  God,  1472  ;  law’s,  in  Forbes-Mackenzie  case,  895 ;  in 
Morman  Lee’s  case,  1207 ;  in  Pizarro  case,  895  ;  remedy  by  pay¬ 
ing  costs,  57 

Delegates,  criticism  of,  slander,  1595 

Deleterious  things,  no  copyright  for,  1025 

Delivery,  and  title,  1046-7  ;  of  ins.  policy,  loss  before,  1440 

“  Dellia”  not  id.  son.  “  Della,”  627 

“  Delusion,”  not  predicable  of  the  future  state,  1788 

Demons  haunting  house,  tenantability,  1112 

Demurrage,  delay  by  strike,  1061 

Demurrer,  “  affront,”  601  ;  defined,  735 

Denmark,  oath  taking,  61 

Densmore,  James,  389 

Denver,  “  State  of,”  294 

D’Eon,  Chevalier,  896 

Deposit,  bailment,  1652  et  seq. ;  bank  depositor’s  usage  in  checking,  299 

Deranged  witness,  278 

Derby,  Ld.  and  Sec.  Fish,  extrad.,  1299 

“  Derelict,”  629 

De  Retz,  Marshal,  “Blue-beard,”  881 
Descent,  rhymed  rules  of,  865 
“  Described”  blow,  362 
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Descriptions  in  deeds,  etc.,  612,  1125-7  ;  descriptive  words,  no  trade¬ 
mark,  1002 

Desertion,  1379,  1401-2 

Designation,  arbitrary,  trade-mark,  1023 

Desperados  in  court,  710 

Des  Plaines  picnic  ordinance,  805 

Detecting  one  crime  by  another,  312 

Detectives,  decoying  into  crime,  1148 ;  privileged,  273 ;  testimony  of, 
280 

De  Tocqueville  on  New  Eng.  town  system,  1702 
Detroit,  History  of,  copyright,  983 

Devil,  carp,  bill  for  mending,  1190  ;  Justice  Hawkins  episode,  692  ;  pre¬ 
venting  tenantability,  1112 
De  Witt,  Henry,  testator’s  senility,  1781 
Dexter,  Samuel,  505 
Diagram  in  evid.,  342 
Diamond  necklace  case,  897 
Diary  in  evid.,  285,  340 
Dice,  “  with,”  1196 
Dickens,  Charles,  chancery,  365 
Dictionary,  words  notin,  slander,  1574 
Dies  dom.  non,  maxim,  1643 
“Difficulties,”  creditors  in,  363 
Digest,  U.  S.,  authors,  462  n. 

Dilke,  Charles,  repeal  bill,  788 ;  Dilke-Crawford  paradox,  1384 
Diploma  verbiage,  655 
“  Diplomacy  ”  copyright,  980 
“  Direct  route,”  635 

Disbarment,  443  ;  by  French  judge,  67  ;  of  Goodrich.  1409  ;  of  Kenealy, 
675 

Disclosure  (See  Non-disclosure)  ;  of  other  witnesses,  276 

Discharge,  bankruptcy,  1531 ;  insolvency,  1105 

Discovery,  sale  of,  1047 

Disease,  pre-existing  tendency  to,  1494 

Disgrace,  words  imputing,  1577 

Dishonesty,  words  imputing,  1576 

Disorderly  assemblage,  1189 

Disparity  of  age,  def.  breach  prom.  1321-3 ;  non-support,  1353 
Dissenters,  bequests  to,  1763  ;  blue  law  against,  814 
Dissenting  juror,  the  guilty,  222 
“  Distillers’  trust,”  1098 
Distribution,  husb.  and  wife,  1342 

Disturbing  “peace  of  the  day,”  1626  ;  worship.  388,  1187-9 
Diven,  Director,  914 
Dividend  rule,  1759 

“  Divine  Law,”  Fortescue  on,  742  ;  “  Divine  Providence,”  resuscitating, 
1174 

Division,  English  courts,  2 
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“  Divisive  courses,”  1224-5 

Divorce,  for  adultery,  1388  et  seq. ;  for  cruelty,  1394  et  seq.  ;  for  deser¬ 
tion,  1401-2  ;  for  concealing  ante-nuptial  incont. ,  1258,  1388  et  seq. ; 
impotency,  1398  ;  insanity  no  ground,  1386  ;  judge  divorcing  him¬ 
self,  93 ;  reform,  823 
Dixon,  Ch.  Jus.  A.  S.,  134 
Docket,  entry,  Kan.  J.  P.,  753 
“  Docking  an  entail,"  657 

Doctors,  epithets  against,  1580  ;  Peter  Bennett  on,  390. 

“Doctorine,”  $50,000,  1278 
Documentary  evidence.  (See  Evidence.) 

Doddridge,  Philip,  repartee,  283 
Doderidge,  Sir  John,  Croke’s  obit.  mem.  on,  430 
Dodwell,  Rev.  H.  J.,  assaulting  Jessel,  717 
Doe,  Ch.  Jus.  Charles,  972 

Dog  cases,  670,  935  et  seq.,  970,  1231;  in  court,  334;  in  fable,  1405; 
larceny  of,  972 

Dogma,  in  child’s  name,  242  ;  in  pastor’s  contract,  1229 
Dogmatism,  1331-2 
D’ Oliva,  Mile.,  899 

“  Domestic”  animals,  936,  972  ;  domestic  relations,  1144 

Domicil  and  marriage,  1380 

Domus  sua  quique ,  maxim,  1194 

“  Doolubdass”  citation,  1233 

Dordrecht  Synod,  1229 

Doubt,  “reasonable,”  319 

Dove  (stuffed)  case,  1235 

Dove  (Mrs.),  poisoning  case,  286 

Dower,  1342  ;  dower-ram,  49 

Downey,  Margaret,  will,  1808 

“  Downfall  of  Maygames,”  870 

Dowry  and  legitime,  826 

Dowse’s  (Baron)  interpreter,  698. 

Draft  deposit,  usage,  299 

Drain,  implied  covenant,  1111  ;  drainage,  prescription  rights,  1690 
Drake,  “  Annals,”  1822  n. 

Draper,  Ch.  Jus.  Wm.  H.,  110 
Drawers  patent,  1026 
Drawing  and  quartering,  788 
Dray  is  “  wagon,”  652 
“  Dreadful  and  awful,”  1381 
Dred  Scott,  581 
Dressmaker,  tests,  evid.,  326 
Drew,  Daniel,  911  et  seq. 

“  Drink,”  water  not,  846 

Drinking,  jurors,  211 ;  refraining  from,  consideration,  1032 
“  Drive  horse,”  repartee,  363 
“  Drop  a  nickel  in,”  1158 

88 


1394 


INDEX. 


Drovers’  passes,  1515 
“  Drownded,”  736  n. 

“Druggist,”  what,  635 
Drum,  beating  in  street.  1189 
Drummond,  Judge  Thomas,  135 

“  Drunk  in  a  public  place,”  1194  ;  “  drunkard,”  slander,  1580  ;  drunkard’s 
will,  1800  ;  drunkenness  of  woman  no  def.  indicted  man,  1560 
Drury’s  irony,  434 

Dry  den,  John,  “From  harmony,”  776 
Dubarry,  Madame,  897 
Dubose,  assassin,  888 

Ducking,  pickpocket,  homicide,  1164 ;  ducking-stool,  44 

Ducour’s  will,  1764 

Dudley,  Judge  John,  136 

Dudley,  Judge  Joseph,  1820 

Dudley-Parker  homicide,  1152 

“Due  care,”  negl.,  1517  ;  “  due  process  of  law,”  1222 

Duel,  dogs,  937  ;  dueling  sentiment,  811 

Duer,  Judge,  on  letter  recipient’s  rights,  979 

Bum  casta  clause,  1401 

Dumb,  competent  witness,  278 

Du  Molay,  James,  934 

Dumoutir,  phren.  exp.,  285 

B'un  devot  souvent,  aph.,  1221 

Dunning,  John,  mistaking  side,  684  ;  retorted  upon,  506 
Duress,  307,  1034 

“  Dutch  auction,”  1094  ;  Dutch  litigant,  371 
Duty  to  litigate,  392 
“  Dwelling-house,”  what,  635 
Dwight,  Judge  T.  W.,  1488  n. 

Dyer,  Ch.  Jus.  James,  137 
Dying  declarations,  304-5 
Dykman,  Judge,  phot,  experiment,  346 
Dynamite  unlawfully  in  possession,”  841 

E. 

Eadem  causa  div.,  maxim,  1221 
“  Eagle’s  fate,”  citation,  705 
Eaque  raro,  maxim,  1028 
Earl,  Judge  Robert,  1268 
“Earnings,”  what,  636 
“  Earth,”  what,  636 
Easements,  1116  et  seq. 

East,  Mary,  alias  How,  1258 
Easthampton  Club  case,  1195 
Eatage,  implied  cov.,  1113 
Eaton’s  lost  pocket-book,  1649 
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Eaves-dropping  case,  1197 
“  Ecce  homo,'"  copyright,  996 

Eccentric  bequests,  1803  ;  eccentricity  not  monomania,  1777 
Ecclesiastical  cases,  1221  et  seq. ;  eccl.  courts,  English,  1232-3  ;  style  of 
contract,  1229 

Echo  Club,  hexam.  on  Nauvoo,  658 
Ector,  Judge  M.  D.,  755 
Eddinger’s  will,  1763,  1816 
Eddy,  Rev.  Dr.  Mary  B.  G.,  1264 
Edgeworth,  Miss,  “  Love  and  Law,”  378 

Editor,  contract,  puffs,  1070  ;  punished  for  contempt,  726-7  ;  slander, 


retaliation,  1614 

Edmonds,  Judge  J.  W.,  719,  908 
Edmunds,  G.  F.,  949 


Edson,  Mayor,  punished,  724 

“  Edward,”  not  id.  son.  “  Edmund,”  627  ;  “  Edwardian  vestments,  1238 

Effigies,  libelous,  1584 

Egerton,  Ld.  Chanc.  Thomas,  138 

Egg,  Columbus’,  857  ;  egg-shell,  writ  served  in,  254 ;  eggs  case,  637 
Egypt  (Tenn.)  client  “  about  squar,”  439 

Egyptian  corps  legislatif,  861 ;  Egyptian  deed,  611  ;  penalty  for  tramps, 
838  ;  trial  of  the  dead,  527  ;  will,  Sekhenren's,  1737 
“  Either,”  may  mean  “  both,”  636 
Ejus  est  nolle,  maxim,  1028 
Ela  of  Salisbury,  sheriff,  259 
Elasticity  of  Fed.  Const.,  809 


Elbow  in  car  window,  1497 
Eldon,  Ld.  Ch.  Jus.  (John  Scott),  139 
Eldon  (Third  Earl),  139 

Electio  semel  facta,  maxim,  1028  ^  ,oan 

«  Election,  ’tis  a  word  Divine,”  1240  ;  elections,  Federal,  control  of,  1290 

Electric  wire,  boy  grasping,  negl.,  1501 
“  Elementary  principles,”  Lanier's  repartee,  673 
Elephant  oases,  344,  966-7 

“  Eleventh-hour  intent,”  1149  .  . 

“  Elizabeth,”  male?  242  ;  'Elizabeth,  Queen,  to  be  reputed  virgin,  787 

Elizabethtown  church  lottery -ticket  case,  1286  , 

Ellen  borough,  Ld.  Ch.  Jus.  (Edward  Law),  biog.,  140;  on  witness  s 


priv.,  271 

Elliott,  Judge  J.  M.,  assassinated,  713 
Ellis,  Judge  Powhattan,  1349 
Ellsworth,  Ch.  Jus.  Oliver,  141 
Ellsworth,  Judge  W.  W.,  1787 
“Elsie  Venner,”  pranks,  1821 
“  Emancipation,”  infant’s,  636 
Embezzlement  after  promotion,  1056 
Emblements,  1134 

“  Emergit,”  in  old  quest  verdict,  1153 
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Emerson,  R.  W.,  on  Boston  judge,  100 
Eminent  domain,  1116  n. 

Emma  Mine  lit.,  383 
Emmett,  Thomas  A.,  507,  597 

“Employ  of  the  bank,”  1056;  employee,  exoneration,  1061-2;  em¬ 
ployers’  rights,  830 

“Enchanter,”  not  actionable,  1567,  1569 
Enfield  horse  case,  818 

England,  court-room  tragedies.  717  ;  judges’  costume,  70  ;  judicial  pro¬ 
cession,  51 ;  compulsory  pleading,  55  ;  reformed  procedure,  56 
“  Enoch  Arden”  cases,  1415  et  seq. 

“  Entice,”  defined,  1535 
Entitling  statutes,  840 
Entrapping  counsel,  82 
“  Episcopalian  rights  ”  case,  1247 
Episodes  of  court-room,  659  et  seq. 

Epistles  dedicatory,  742 

Epitaph,  “Neglected  by  his  doctor,”  1243;  on  Brougham,  124;  on 
“  Rev.”  H.  Keat’s  daughter,  1242  ;  on  Schusterus,  469  ;  on  West- 
bury,  195 

“  Equally  conclusive,”  877 

Equity  (See  Chancery,  Injunction,  etc.) ;  destruction  of  will,  1767  ; 
pleadings,  606 

Erasure  (See  Alteration,  Cancellation,  etc.) ;  in  will,  1767 
“  Erie  Raid  on  the  Alb.  &  Susq.,”  918  et  seq.;  Erie  railroad  stock  fluctua¬ 
tions,  911  ;  “  Erie  War,”  911  et  seq. 

“Errancy,”  1239 

Errata,  slander,  1602  ;  statutes,  792  et  seq.,  859 

Errors,  of  law  reporters,  751 ;  of  legislators,  702  et  seq.,  859 

Erskine,  Henry,  508 

Erskine,  Henry  J.,  on  Brewster,  471 

Erskine,  Ld.  Chanc.  Thomas,  biog.,  509 ;  on  insanity,  1777  ;  on  Mans¬ 
field’s  ruling  against  Bellingham,  1181 
Escaping  conviction,  1207  et  seq.;  custody,  768-9,  781,  1218-9;  penalty, 
1216  ;  prosecution,  1215  ;  escaped  convict  returned  after  sentence 
expired,  1303;  trial  “  postponed,”  069 
Escheat,  homicide,  Salic  law,  935  ;  of  Mormon  church  property,  etc., 
1222 

Escrow,  delivery,  1047  ;  divorce  fee,  express  co.,  1409 
Estoppel,  bond’s  recital,  1052  ;  insurance,  1441 
Essex,  Earl  of,  sentenced,  788 
“  Et  al.”  Nevada  J.  P.’s  def.,  686 
“  Et  coder  a,  ”  restriction,  636 
Ethics  of  mistake,  1458 
Euphemism,  judicial,  74,  79 
“  Eureka,”  trade-mark,  1023 

Evasions  of  liquor  laws,  843  et  seq. ;  of  tax-paying,  852 
Evans,  E.  E.,  “  Abuse  of  Maternity,”  822 
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Evarts,  W.  M.,  biog.,  510 ;  income  of,  435  ;  parallel.  Beach,  465 
Everett,  Edward,  on  lawyer’s  requisites,  426  ;  on  U.  S.  Supreme  Court, 
29  ;  on  Wirt  and  Webster,  598 
Eviction,  1113  et  seq. 

Evidence,  264  et  seq. ;  and  law  “  disagreed,”  219  ;  documentary,  297, 
301,  340;  oral,  298  et  seq.,  1035;  of  marriage,  1366  et  seq.;  pre¬ 
sumptions,  295  et  seq. ;  relevant,  of  same  trick,  1269  ;  requisites  in 
rape  pros.,  1557;  slander,  1616 
Evidences,  Paley's,  169 
“Evil  intention,”  Russian  law,  1300 
Evona,  Saint,  raising  the  Devil,  396 
Ex  dolo  malo,  maxim,  1028 
Ex  nudo  pacto,  maxim,  1028 
Ex  turpi  causa  non,  maxim,  1083,  1320, 1543 
Examinees’  answers,  733  et  seq. 

Examining  the  court,  Levy,  535  ;  witnesses,  354  et  seq. 

“  Exanthematic  Method,”  1265 
Excelsior  litigant,  374 
Exceptions,  bill  of,  707 

Exclusive  privilege  grants,  1096  ;  exclusive  skilled  service,  1069 
Excommunication,  and  boycotting,  827  ;  liability  for,  1251  ;  Spinoza  s 
392 

“  Excused”  talesmen,  234 

Executed  accord,  1106  ;  “  Executed”  but  resuscitated,  1174 
Execution  ( fi .  fa.),  abuse  of,  1703 ;  against  body,  failure,  1218 ;  and 
attachment,  254  ;  execution  by  lariat,  710 
Exemption,  bill  of  lading,  stipul.  for,  1512  ;  from  attachment  and  exec., 
639,  649  ;  from  taxation,  1054 
“  Exhibits,”  brandy,  706  ;  things  in  evid.,  339  et  seq. 

Exhumation,  1304 

Exile,  Siberian,  1300  ;  system,  Alaska,  838 

“  Exodus,”  of  Erie  archives,  914  ;  of  stock  books,  Alb.  &  Susq.,  921 
Exoneration  by  impossibility,  1059  et  seq. 

Exordium,  J.  R.  Ingersoll’s,  in  Smith-Garson  trial,  527 

Expatriation,  1291 

Experience  teaching  legislators,  859 

Experiments,  evid.  invol.,  330-2  ;  voluntary,  322  et  seq. 

Experts,  284  ;  wrong,  1175 

Explicitness,  idem  sonans,  etc.,  625  ;  in  statutes,  803  et  seq. 

Explosion,  presump,  negl.,  1482 

Exposure,  indecent,  1564  n.  ;  of  person  in  court,  335 
Express  (See  Carrier)  ;  car,  “  breaking,”  1206  ;  holding  escrow,  divorce 
fee,  1409  ;  robbery  of,  1220 
Expressed  opinion,  question  not  appealable,  234 
Expressio  eorum,  maxim,  1028 
Expressio  unius,  maxim,  1028 
Expressum  facit  cessare,  maxim,  1373 
Expulsion  from  school,  1254 
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Extenuation  of  homicide,  1160 

Extortion  (See  Duress,  Fees,  etc.)  ;  purveyors’,  785 
“  Extra  dry,”  injuncted,  1012 
Extradition,  1299  et  seq. 

Extraterritorial  arrest,  1803;  divorces,  1403  ;  offenses,  1220 
“Extreme  cruelty,”  what,  1394  et  seq. 

Eyesight,  acc.  ins.,  1433 


P. 

Fabrication  of  decrees,  divorce,  1408-9 

Facetiae,  judicial,  90  et  seq.  ;  reporters,  753 ;  of  witnesses,  266,  360 
et  seq. 

Faith-cure,  1151,  1264;  “Faiths  with  rigid  eyes,”  1221 
Fair,  Laura,  889 

“  Fairly  merchantable,”  what,  637 

“  Fall,”  what,  in  ins.  policy,  1445  ;  “  Falling  between  two  stools,”  1207 
et  seq. 

False  arrest,  1698-9  ;  indemnity  for,  contract  void,  1086 
False  confessions,  1167  et  seq. 

False  imprisonment,  1704-5 

False  pretenses,  witchcraft,  1824 

False  representations,  1268-9  ;  marriage,  1258-9 

False  weights,  “  every,”  793 

Falsehood,  words  imputing,  1575 

Fame,  lawyers’,  evanescent,  457 

“  Family,”  in  ins.  policy,  1447  ;  in  will,  1745 

Farming,  on  shares,  1143  ;  farming  out  public  office,  1080 

“  Fast  train,”  what,  637 

Fast-day  proclamation,  851 

Father  (See  Child)  ;  putative,  contract,  1091;  “father-in-law,  736,  1420 
“  Fay,”  938 

Feats  of  skill,  homicide,  1166 
Federal  and  State  authorities,  conflict,  887a 
Federal  Constitution,  elastic,  809 
Feed-box  deposit,  1652 

Fees,  big,  435-6  ;  client  pawning  to  pay,  378  ;  contingent,  1076-9  ;  dis¬ 
allowed,  438  ;  expert  witnesses’,  284  ;  honorarium,  384  ;  Lincoln’s 
query  as  to  amount,  537-8  ;  little,  439 
Feeter,  testator,  fancying  the  devil,  1794 
Fellow  servants,  negl.,  1488 
Felon’s  will,  1768 

Felony,  “  ane  dead  thing,”  etc.,  148 
Felton,  J.  B.,  $200,000  fee,  435 
Females.  (See  Woman.) 

Fence,  defective,  animals  injured,  1477-9;  lifting  test,  evid.,  325; 

“upon  the  line,”  650  ;  unsightly,  nuisance,  1692 ;  wire  case,  958 
Fenner’s  “  Voice  of  Humanity,”  1753 
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Feres  natures,,  936,  956,  972  et  seq. 

“Ferro-phosphorated  Elixir,”  trade-mark,  1023 
Ferry  bridge  case,  1506 
“  Fever  versus  Patient,”  420 
Fi.  fa.  (See  Execution.) 

Ficklin,  O.  B. ,  on  “  Buzfuz,”  226 

Fiddle  is  “  tool,”  649 ;  not  excepted,  blue  law,  814  ;  fiddle-strings  be¬ 
quest,  1804  ;  fiddlers,  Mass,  law,  820  ;  fiddling  in  jury-room,  210 
Fidelity  to  client,  420 

Field,  David  D.,  biog.,  511;  Bologna  Univ.  diploma,  655;  in  “Erie 
War,”  912  et  seq.  ;  $300,000  fee,  435 
Field,  J.  T.,  on  Choate,  481 
Field,  Judge  (Eng.),  57 
Field,  Judge  Stephen  J.,  512 
Field,  Shearman  &  Co.,  920,  930 
Fielding,  Henry,  on  magistrates,  874 
“  Fig  Syrup.”  trade-mark,  1015 
Figures,  trade-mark,  “  303,”  1007  ;  “523,”  1002 
Filius  neminis,  736 

Finch,  Sir  Henry,  “  sparks  of  all  sciences,”  776 
Finch,  Judge  Francis  M.,  142 
“  Fine  day,”  what,  634 
Finnegan’s  “  resate,”  694 

Fire,  exonerating  from  lease,  1060  ;  “  fire,”  in  ins.  policy,  1440  ;  trial  by, 
33;  “fire-works,”  in  ins.  policy,  1448;  firing  gun  to  scare, 
homicide,  1161 

Fish,  Sec.  Hamilton,  extrad.,  1299 

“  Fish  story,”  repartee,  361 

Fisher,  Judge,  disbarring  Bradley,  721 

Fishery  rights,  R.  I.,  815 

Fishing,  Sunday,  1626 

Fisk,  James,  Jr.,  918  et  seq.,  1702 

“  Fit  person,”  what,  1193 

“  Fitzpatrick,”  is  not  “  Fitz-Patrick,”  627 

Five-cent  coin  trick,  1203 

Fixtures,  1130  et  seq. 

Fleetwood,  Recorder,  1217 
Fletcher,  “  He  who  goes  to  bed,” 

“  Flight  of  Fancy,”  878 

Flite,  Miss,  chancery,  365 

Floods,  negl. ,  1472  ;  riparian  rights,  1124 

Folger,  Ch.  Jus.  C.  J.,  143,  1052,  1438,  1707 

‘  Fool  Blackstone  was,”  repartee,  673  ;  “  fooled  so  many  times,”  1310 
“  Foolscap,”  water-mark,  1001 
Foot,  woman’s,  length,  jud.  notice,  294 
Foot  prints,  330 
Forbes,  Sir  Charles,  895 
“  Force,”  in  rape  stat.,  what,  1555 
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“Forcible  breaking,”  1206 
Ford,  Judge  G.  H.,  1407 
Foreclosure,  63 

Foreign  corporations,  State  restraint,  1450  ;  foreign  divorces,  1403  et 
seq.  ;  foreign  extradition,  1299  et  seq. 

Foreseer’s  dilemma,  negl.,  1508 

Forfeitures,  conditions  in  terrorem,  1757  ;  insurance,  1430  et  seq. 
Forgery,  1270-3  ;  of  divorce  decree,  1410 ;  of  will,  1764 ;  proximate 
cause  of  loss,  1045  ;  Vilette’s,  897  ;  wife’s,  1351 
“  Forget  me  not,”  copyright,  981 
“  Forme  and  Manner  of  Baron  Courts,”  1148 
“Forms,  idle  forms,”  608 

Fornication,  ante-nuptial,  concealed,  divorce,  1388-9  ;  in  old  English 
law,  not  indictable,  1567, 1577 
Fortescue,  Ld.  John,  Reports,  742 
Fortescue’s  travesty,  “  black  and  white  horses,”  869 
Fortune-telling,  Mass.  Law’,  820 
“  Forum,”  D.  P.  Brown’s,  472 
Foster,  Ch.  Jus.  Wm.  L.,  289,  1718 
Foules,  Sir  David,  fined,  18 
“  Fountain  of  law,”  Atlanta’s,  737 
Fowler,  Rector,  slander,  1587 
Foxes,  973 
Fraloff  laces,  1513 
Frame  experiment,  evid.,  332 
Francestown  church  case,  1246 
Franklin  bust  case,  1528 

Fraud,  1256  et  seq.  ;  agent’s,  1137  ;  on  creditors,  1089  ;  “  dog  eat  dog,” 
770  ;  in  insurance,  1439 ;  invalidates  trade-mark,  1024 ;  poor 
debtor's  oath,  1307 

Frauds,  four  classes,  1257  ;  statute  for  prevention  of,  791  ;  1457 

Fraudulent  conveyances,  1260 

Fraudulent  preferences,  1088-9 

Freedman,  Judge,  punishing  Mayor  Edson,  724 

Freight,  charges,  1099;  usage,  evid.,  299 

Freight-train  tickets,  1671 

French  divorce  laws,  1382  ;  judges,  67  ;  law,  support  of  son-in-law,  1420  ; 

torture  trials,  39  ;  verdicts,  202 
Frenzy  overbearing  free  agency,  1183 
“  Fresh  eggs,”  637 
Freshet,  1481,  1689 
Friday,”  “Black,  918,  932 
“  Frod,”  622 

Frog  in  milk,  simile,  309  ;  “  Frog  ”  Morgan,  456 
Fructus  industriales,  1134 
Fruit  trees  in  highway,  1128 
“  Fruits,”  tomatoes  not,  856 

Fugitive  slaves,  255,  1294-6  ;  fugitives  from  justice,  1299  et  seq. 
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Fullarton  (with  Graham  and  Bartlett),  contempt,  721 ;  Vanderbilt’s 
counsel,  914 

Fuller,  Ch.  Jus.,  514,  1247 

Fuller,  Thomas,  on  “  the  good  advocate,”  412  ;  on  “  the  good  judge,”  69 

Fuller,  W.  J.  A.,  927 

“  Fulton  County,”  for  “Knox  County,”  in  writ,  1703 

“  Funebria  Florae, ,”  870 

Funeral,  expense,  inhibition,  779  ;  expenses,  necessaries,  1361  ;  proces¬ 
sion,  precedence,  assault,  1350 

Fur-bearing  animals,  973 

Futhey,  Judge  J.  S.,  1327 

Future  second  fracture,  1494  ;  future  state,  “  delusion  ”  not  predicable 
of,  1788;  “futures,”  1074-5 


G. 


“G.  F.,”  ribbon  trade-mark,  1010 
Gaines,  Myra  Clarke,  lit.,  380 
Galveston  News,  contempt,  726 
Gamblers  expelled  from  train,  1673 

“Game,”  638,  1196  ;  gaming  contracts,  1071-2  ;  “  gaming-room,”  638 
Gamble,  Judge  James,  1223 
Gangway,  negl. ,  1520 
Garcia’s  abduction,  1290 

Gas  fixtures  not  “  fixtures,”  1132  ;  “  Gas  trust,”  1098 
Gaston,  Judge  Wm.,  1189 
Gate-running,  1673 

“  Gath  ”  (G.  A.  Townsend)  on  Groesbeck,  518 
“Gazetteer  of  England,”  copyright,  983 
Gee,  “Rev.  Richard,  D.  D.,”  1238 
“Gelding,”  628 
Genuineness.  (See  Forgery.) 

“  George  Klingle”  (Mrs.  Holmes),  “Who  wins  must  fight,”  548 
Georgia  justices’  versatility,  88 

Geographical  facts,  jud.  notice,  293  ;  names,  trade-mark,  1021 
Gerald,  Judge,  revolver,  Waco  episode,  710 

German  courts,  26  ;  judges,  68  ;  juror  disagreeing,  218  ;  J.  P.’s,  96 
Germans,  ancient,  mutilating  lawyers,  415  ;  punishments,  42 
Gerrard-Scoggin  homicide,  1184 
Gettysburg,  “  was  at,”  1210 
“  Ghost  ”  plea,  1162 

Gibbon,  Edward,  on  maltreatment  of  lawyers,  415 

Gibbs,  Ch.  Jus.  Vicary,  515,  1719 

Gibson,  Ch.  Jus.  J.  B.,  144 

Gibson,  Judge  Wm.,  1074 

Gibson,  Mrs.,  testatrix,  lialluc.,  1783 

Giffard,  Ld.  Jus.,  1241 

Gifford,  Miss,  Wing’s  gunning  case,  971 
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Gift,  bridal,  1389  ;  to  char.  inst.  stat.  restriction,  1762  ;  delivery,  1047  ; 

husband’s,  to  wife,  1328  ;  enterprises,  1279  et  seq. 

Gilbert,  Judge  J.  W.,  913 
Gilbert,  libretto,  656 
“  Gilding,”  628 

Gillett,  E.  P.,  on  Choate,  484-6 
Gilmore-Zerrhan,  oral,  prom.,  298 
Gilpin,  Ch.  Jus.  E.  W.,  110 
“  Girl,”  in  Iowa,  638 
“  Glance  off,”  repartee,  362 
“  Glendon,”  trade-mark,  1022 
“  Glenfleld  Starch,”  trade-mark,  1021 
Glenn,  W.  C.,  75 
Gloucester,  Bp.  of,  letters,  1244 
Gloucester,  stat.,  costs,  781 
Glover,  Dame,  trial  of,  1820 
Gobbler  spur  case,  376 
“Golden  Crown,”  trade-mark,  1011 
Goldsmith,  Oliver,  parodied,  1354 
Golgotha,”  “mines  of,  678 
“Golsh,”  trade-mark,  1008 

“Good,”  on  check,  1042;  “Good  evening!”  repartee,  693;  “Good 
faith,”  Tex.  stat.  erim.  sed.,  1551;  good  will,  right  to  street 
number,  1002 

Goodell,  Miss,  lawyer,  “Ladies  fair,”  etc.,  448 

Goodrich  divorce  manufactory,  1409 

Goodwin,  Miss,  bewitchment  of,  1821 

“  Goosehorn,”  slander,  1571 

Gordon,  E.  A.,  testator,  1741 

Gordon,  Ld.  George,  1731 

Gordon,  Surg.  Gen.,  on  Burmese  divorce,  1382 

Gordon-Troy  fight,  719 

Gould,  Jay,  915,  918  et  seq. 

Government  secrets,  contract,  1070 

Graham,  David,  516 

Graham,  John  L.,  517 

Grand  jurors,  29 

Grand  Serjeantry  ceremonies,  50 

Grandiloquence,  430,  654 

Grant,  of  exclusive  privileges,  1096  ;  lost,  inferred,  1117  ;  servitude,  1120 

Grass  case,  375 

Gray’s  annuity,  1756 

Gray’s  (Dr.)  lawyer  patient,  1776 

Gray,  Judge  Horace,  144a,  1055, 1116, 1269 

Great  Lakes,  riparian  rights,  1124 

Great  Seal,  615 

Greaves,  Sir  Launcelot,  616 

Greece,  oath-taking,  61 
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Greek -letter  society,  Purdue  Univ.  case,  1255  ;  poetry,  142 

Greeley,  Horace,  Cooper  slander,  1603  ;  Jeff.  Davis’  bail.  470 

“Green-goods”  trick,  1267 

“ G-r-e-e-n-e,”  “Greeny?”  672 

Greene,  Ch.  Jus.  R.  W.,  1005 

Greenleaf  “  no  authority,”  682 

Greenwood’s  will,  1777 

Gregory,  Judge  R.  C.,  1743 

Grenville’s  sentence,  18 

Griffith-Farm  lottery,  1285 

Grimaldi’s  retort  on  Scarlett,  363 

Groesbeck,  David,  loan,  918  et  seq. 

Groesbeck,  W.  S.,  518 
Grover,  Judge  Martin,  144b 
Gruber's  Almanac,  copyright,  989 
Grundy,  Felix,  519 

Guaranty,  notes,  etc.,  1038  ;  of  safety,  ticket  imports,  1510 
Guardian  and  ward,  1240-1 
“  Guest,”  who,  1660 
Guille’s  balloon,  1464 
Guillotine,  1174 

“  Guily,”  “  guity,”  verdicts,  628  ;  “  guilty?”  episodes,  204,  694 
Gun,  assault,  1146  ;  “household  property,”  1747 


H. 

Haekmen’s  affray,  1129 
“  Hagerstown  Almanack,”  copyright,  989 
Haggerty,  W.  A.,  1499  n. 

Hair,  falsehood  defeating  trade-mark,  1023 ;  Mahomet’s,  377 
“  Hair-splitting,”  Hamilton  on  Parsons’,  521 
Hale,  John  P.,  520 

Hale,  Sir  Matthew,  biog.,  145 ;  on  evid.  of  infection,  1149  ;  on  law  pro¬ 
gress,  775  ;  shown  mistaken  by  Story,  748 
Hales,  Sir  James,  suicide,  879 
“  Half  ”  to  prison,  repartee,  667 
Hall,  A.  O.,  on  theater  law,  821 
Hall,  H.  H.,  homicide,  890 
Hall,  Ralph  and  wife,  witch  case,  1822  n. 

Hall,  Thomas,  tract,  870 

Halleck,  Fitz  Greene,  on  Rec.  Riker,  178 

Hallucinations,  test,  capacity,  1783  et  seq. 

Hamilton,  Alex.,  521 
Hammer-dent,  clew  to  arson,  310 
Hammond.  J.  B.,  389  n. 

Hampstead  church  “music,”  338 
Hampton,  Judge  Moses,  80 
Hand,  bandaged,  subterfuge,  331 
Hand-organ  exhibit,  evid.,  324;  in  street,  959 
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“  Hand-writing,”  363 
Hannen,  Judge  James,  1381 
“  Harbouring  ”  colored  children,  831 
Hard  &  Shaw,  949 

Hardwicke,  Ld.  Ch.  Jus.  (Philip  Yorke,  q.  v.),  biog.,  146  ;  marriage  act, 
824 ;  on  Paz  bequest,  1752 
Hare,  Bp.,  slander,  1589 
Harlan,  Judge  J.  M.,  146a 
Harmonica,  trade-mark,  1009 
Harrington,  Prof.  Karl  P.,  142 
Harrison,  Richard,  460 
“  Harry,”  not  id.  son.  “  Henry,”  627 
Harvard  College,  Count  Rumford’s  bequest,  1750 
Hartwick  Synod,  1227 
Haskin,  J.  D.,  916 
Haslam,  Dr.,  on  insanity,  1780. 

Hat,  dam.  knocking  off,  1719 ;  hat-body  case,  322 ;  hat-trick,  St.  Peter, 
395 

“  Hath  a  devil,”  1177 

Hatherly,  Ld.  Ch.  Jus.  (W.  P.  Wood),  147 

Hathorn,  Justice  John,  1817 

Hatton,  Lady,  rejecting  Bacon  for  Coke,  116 

Haunted  house,  tenantability,  1112 

Hawkins,  Judge  Henry,  522,  716 

Hawthorne,  Nath.,  on  English  judges,  70 

Haycock  case,  1685 

“  Hazardous  articles”  in  ins.,  1448  ;  negl.,  1511 
Hazing,  808 

Head  of  family,  dam. ,  1495 
Head-notes,  752  ;  copyright  of,  986 
Healing  by  faith,  1151, 1264 
Heard,  F.  E.,  840 
Hearsay,  301 

Hebrew  child,  custody,  1241 
“  Hector,”  Ettrick  Shepherd’s,  938 
“  He-dower,”  735 
Heidelberg  catechism,  1229 

“  Heir,”  639,  1745  ;  limit  of  ancestor’s  warranty,  1050  ;  post  obit  bond 
of,  1758  ;  “heir  and  inheritor  ”  episode,  618 
Heirloom  contest,  377 
“  Helbergia,”  908 
“  Helen,”  id.  son.  “  Ellen,”  627 
“  Hell,”  195,  694 
Helm,  Judge  J.  C.,  440 

Henderson,  Mrs.  Adolphus,  “  Recollections,”  385 
Henley,  Robert  (Earl  Northington),  173 
Henry,  J.  V.,  1229 
Henry  III.,  robber  jury,  232 


INDEX. 


1405 


Henry  VIII. ,  pari,  obsequiousness  to,  780 
Hens,  trespassing,  975 
Heretic,  blue  law,  814 
Heriot  dog,  test-oath,  40 

Heterophemy,  of  Florida  judge,  62  ;  of  Ch.  Jus.  Parsons,  174 

Hibernicisms,  95,  534,  623,  671,  841 

Higgins,  Prof.,  alibi,  315 

High  Commission  Court,  20 

“High-water  mark,”  1124 

“  Higher  law,”  basis,  866  ;  maxim,  802 

Highway,  abuttors,  1128  ;  boundary  on,  1126 ;  defect,  photograph,  349 ; 

negligence,  1530 
Hill,  Nicholas,  523 
Hill,  Sarah  Althea,  438, 1372 
Hillard,  Dist.  Attorney,  Geo.  S.,  678 
Hind,  Rev.  R.,  1230 
Hindu  trial,  37 

Hips,  “  bolstered,”  prohibition,  784 

Hissing  singer,  speaker,  etc.,  1189 

Hitchcock,  Almeda,  lawyer,  452 

Hoar,  Judge  E.  R.,  660, 1633 

Hoar,  Sherman,  964 

Hoffman,  Gov.  J.  T.,  524,  926,  932 

Hoffman,  Ogden,  524 

Hog,  “  healthy,”  nuisance  case,  371 

Hogan’s  beverage,  263 

Hogg,  James,  dog,  938 

Holland,  Ld.,  epigram  on  Brougham,  124 

Holmes,  Dr.  O.  W..  on  girl  pranks,  1821  ;  on  lawyers,  421  ;  on  the 
“spanker,”  104 

Holmes,  Judge  O.  W.,  Bayeux  simile,  423  ;  on  the  common  law,  777 

Holmes,  Mrs.  Georgiana  Klingle,  “Who  wins,”  etc.,  548 

Holt,  Ch.  Jus.  John,  biog.,  148  ;  on  suppl.  dam.,  1717  ;  will  of,  1742 

Home,  husb.  duty  to  provide,  1401 

Home’s  “  Spiritual  Athenaeum,”  1263 

Home  Journal  case,  1637 

Homer,  epigram,  385 

Homestead  law,  “  laid  out,”  858 

Homicide,  935,  1151  et  seq. 

“  Honest  advice,”  slander,  1592-3  ;  “  Honest  lawyer,”  slander,  1583  ; 

“  honestly,  now,”  361 
Honorarium,  384,  440 
“  Hooked  my  geese,”  not  actionable,  1571 
Hooker,  Richard,  776 
Hoop-skirt  accident,  772,  1518 
Hopper,  Charles,  testator,  halluc.,  1789 
Hooper,  Dame,  “  revels,”  1822  n. 

Horne,  Bp.  George,  1190 
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Horne-Tooke,  John,  469 

“  Horned  dilemma,”  1399  ;  “horning,”  homicide,  1155 
“Horse,”  includes  ass,  639;  horse  cases,  818,  959  et  seq.,  1164,  1477, 
horse-dealer  as  witness,  291  ;  horse  a  “  necessary,”  1358  ;  “stole,” 
661  ;  “  Horse  and  Lamb,”  insignia,  394 
“  Horse-racing,”  639,  963 
Hose-supporter,  trade-mark,  1010 
Hotel-clerk,  $100  bill,  437 
Houet,  widow,  murder,  285 
Houghton,  Ld.  (Mono.  Milnes),  1209 
Hours  couplets,  154 
“  Household  property,”  gun,  1747 
“  Housekeeper,”  not  wife,  1343 
Howe,  “Mr.”  Anthony,  359 
Howe,  Cornelius,  testator,  1774 
Howard,  Cli.  Jus.  F.  E., 

Hubbard,  Gov.,  on  lawyers,  457 

Hubbell,  Ch.  Jus.  Levi,  110 

Hudibras,  oath-taking,  354 

Huddleston,  Baron,  1716 

“  Hudson  river,”  stat.  for  lottery,  840 

Huerta  court,  25 

“  Hugging,”  766 

“  Huguenot,”  mosaic,  995 

Hull’s  (Mrs.)  jewelry,  307 

Human  body,  jud.  notice,  294 

Hume,  David,  on  lawyers,  427 

Humors  (See  Facetiae)  ;  of  impaneling,  234 

Hungerford,  Win.,  525 

Hunter,  brakeman,  294 

Hurd,  L.  G.,  on  Judge  Adams,  114 

Hurman,  drunkard,  testator,  1800 

“  Hurricane,”  in  ins.  policy,  1445 

Husband  and  wife,  1308  et  seq.  ;  as  witness,  privilege,  274 ;  husband, 
agent  of  wife,  1338  ;  bequests  to  wife,  1810  ;  duty  to  support  wife, 
1353  et  seq. ;  liability  for  wife’s  torts,  1352  ;  lordship,  1347  et  seq.  ; 
right  to  wife’s  corpse,  1305  ;  wife  influencing  bequests,  1772  ;  hus¬ 
bands,  E.  E.  Evans  on,  822 
Hutchinson-Mackitchinson ,  366 
Hyde,  Judge,  on  wife’s  notions,  1356 
Hypnotism,  necessaries,  1358  ;  hypnotized  witnesses,  281 


I. 

“I,”  sole  Christian  name.  627  ;  varying  dot  not  fatal,  “  Knitt,”  etc.,  627 
“  I.  O.  U.”  for  kissing,  1346 

Ice-fixture,  1133  ;  ice-companies,  black-listing,  828  ;  ice-contract,  nova¬ 
tion,  1104 


INDEX. 


1407 


“  Ioonoclasm  and  whitewash,”  473 
Id  necesse  est,  maxim,  1355 
Idem  sonans,  627 

Identifying  and  apportioning  chattels,  1657  ;  identifying  persons  by 
voice,  314  ;  identity,  evid.  opinions,  290  ;  mistaken,  313 
Idioms  of  witnesses,  361 

Idiot,  rape  upon,  1556,  1564  n.  ;  testamentary  capacity,  1779 
Ignorance  of  loss,  ins. ,  1440 
Ignorantia  facti,  maxim,  1452 
Ill-fame,  house,  ord.,  804.  839 

Illegal  or  immoral  contracts,  1081  et  seq. ;  forfeiture,  ins.,  1439 
“  Illegitimate,”  libellous  per  se,  1577  ;  “child,”  632 
Illicit  intercourse,  consideration,  1091  ;  illicit  relations,  will,  Ii68 
Illinois,  marriage  comity,  1360  ;  rule  of  comparative  negl. ,  1497 
Illusions  of  testatrix,  etc.,  1783  et  seq. 

Imbecile.  (See  Idiot.) 

Imitation,  witnesses’,  336 
Immigration,  reservation  scheme,  838 
Impaneling.  (See  JURORS.) 

Impeachment  (See  Disbarment)  ;  of  Barnard,  etc. ,  101  ;  ofwitn.,356,  391 
“Implement,”  649 

Implied  license,  1118  ;  implied  warranties,  1111  et  seq. 

Impossibility  exonerating,  1059  et  seq. 

Impostor  unidentified,  tel.  negl.,  1484 

Impotency,  exon,  from  prom,  mar.,  1321 ;  ground  for  divorce,  1398 
Imprisonment,  false,  1704-5  ;  for  debt,  254  n. 

Improvement  bonds,  1054  :  improvement  of  chattels  by  trespasser,  1274 

“  Impunity”  episode,  361 

In  cequali  jure,  maxim,  1028 

In  antecedentibus,  maxim,  1028 

Injure,  non  remota,  maxim,  1462 

In  loco  parentis,  686 

“  In  medio  tutissimis,"  episode,  674 

In  mitiori  sensu.  1571 

In  pari  delicto,  maxim,  divorce,  1403  ;  lottery  deed,  1284  ;  Sunday  con¬ 
tract,  1636 

In  terrorem,  conditions,  1754  et  seq. 

“  In  the  late  war,”  1210 

Incest,  1561  ;  accusing  of,  is  cruelty,  1395-6 

Incident  follows  principal,  1117 

Increase  of  animals,  title,  962 

Indecency,  stat.  against,  1564  n.  ;  indecent  assault,  civil  suit,  104,5 ; 
criminal,  1559,  1564  n.  ;  indecent  exposure  m  court,  33o  ,  in¬ 
decent  manner,”  conducting  in  house,  804 

“  Indelicate,”  640  ,  OQ~ 

Indemnifying  against  slander,  1090  ;  indemnitor,  judgment,  evid.,  297  , 

indemnity  for  trespass,  void  contract,  1086 

Indexing,  facetious,  753 
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“ Indian-in-law,”  1292;  “Indians,”  anti-rent,  908-9;  Indians’  rights, 
1291 

Indiana,  foreign  divorce,  1407 ;  marriage  requisities,  1369 ;  pleadings, 
707 

Indictment,  831 ;  for  adultery,  rape,  etc.,  1560-1 ;  for  false  pretenses, 
1277  ;  indictments  travestied,  604 
Indolence,  professional,  428 
“  Indorse  on  face,”  623  ;  indorsers,  1035  et  seq. 

Inducing  breach  of  contract,  1080 
“  Industries  of  Detroit,”  copyright,  983 
“  Inebriety  and,”  1229 

“  Infant,”  1211  ;  breach  of  prom.,  1322  ;  cannot  be  a  justice,  1297  ;  cus¬ 
tody,  1240-1  ;  necessaries,  1144 ;  torts,  1709 
Infanticide,  1151-2,  1186 
Infection.  (See  CONTAGION.) 

Infidelity,  accusing  of,  is  “  cruelty,”  1396 
Informers,  828 

Infringement  (See  Copyright,  Patent  and  Trade-mark)  ;  merely  in¬ 
tended,  991 
Ingersoll,  Jared,  526 
Ingersoll,  Joseph  R. ,  527 
Ingersoll,  Robert,  527a 
Inglefield,  Vice-Admiral,  300 
Inglis,  John,  528 
Ingraham,  Judge  D.  P. ,  913 
Initials,  no  name,  627 

“Injunct,”  730;  injunction  (See  Copyright,  etc.);  contempt  of,  pun¬ 
ished,  724 ;  none  against  lying,  1608 ;  probate,  1767  ;  practice  on, 
63  ;  stakeholder  from  paying  over,  1072  ;  injunctions  in  the  “  Erie  ” 
war,  911  et  seq. 

Injuries  (See  Torts)  ;  “  injury  of  one  is  concern  of  all,”  1538 
Ink-test,  evid.,  328 
Innkeepers,  1659  et  seq. 

Innocent  condemned,  237,  1167  et  seq. 

Innovation,  prejudice  against,  810 
Innuendo,  1571,  1612 

Insane  person,  custody  of  husband,  1334 ;  estate  liable  for  tort,  1709  ; 
judgment  against,  63 ;  one  trying  another,  238 ;  insane  spouse, 
adultery,  1386  ;  testimony,  1364 

Insanity,  defense,  1179  et  seq. ;  life  ins.,  1431 ;  testamentary  capacity, 
1776  et  seq. 

Insolvency,  discharge,  1105  ;  fraud,  etc.,  1089,  1262 
Installment  plan,  1048 
Installments,  payment,  1106 
Instructions.  (See  Jury.) 

Insubordination,  is  “  incompetency.”  1064-5 
“Insulting,”  what  words,  640 

Insurable  interest,  1425 ;  insurance,  1423  et  seq. ;  agency,  1135  ;  insur- 
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ance  company,  effect  of  dissolution,  1061;  foreign,  1450  ;  life,  recov. 
from  assassin,  1435 

“  Intemperance,”  “  intemperate,”  etc.  (See  “  Temperance.”) 

Intention,  1146  et  seq.,  1158,  1187 
Interest,  compound,  oppressive,  1758 
Interest  Reipublicce,  maxim,  1717 
Intermeddling,  1681 

Intermingled  chattels.  (See  Confusion.) 

International  law,  1301 

Interpretation  of  contracts,  law  lingo,  etc.  (See  Construction.) 

Interpreter,  episodes,  698 

Interpreting,  685-6 

Interrogatory  slander,  1583 

Interrupting  witnesses,  358 

Interstate,  commerce,  1099  ;  extradition,  1302 

Intervention  of  the  “  murdered  ”  one,  1171 

“Intolerable  cruelty,”  1394-7 

Intoxicants,  selling,  1086, 1193-5  ;  “  intoxicating”  defined,  845 
Introduction,  letter,  fraud,  1270 
“  Invasion,”  ins.  pol.,  1443 
Invention,  what  is  an,  1026 
Investigating  committees,  277 
Invito  domino,  taking,  1202 
Involuntary  experiments,  evid.,  330-2 
“  Iolanthe,”  Ld.  Chanc.  in,  103 
Iowa,  “  administrator,”  798  ;  foreign  divorce,  1404 
Irish  (See  Hibernicisms)  ;  court  criers,  250  ;  importation,  Scotch  act, 
790  ;  interpreter,  698  ;  justices,  97  ;  witnesses,  361 
Irish  Reports  criticised,  753 

Irishmen  “  must  apparel  like  unto  Englishmen,”  779 
Iron  Maid,  torture,  42 
“  Ironed,”  256 

Ironical  words,  slander,  1583 
Irreverence,  1191 

Irving,  Wash.,  on  Burr’s  trial,  596  ;  on  lawyers,  861 

Isabella  of  Castile,  455 

Isabella  :  “Proud  man,  drest,”  1678 

“  Israel”  id.  son.  “  Isreal,”  268 

Itch,  talesman,  episode,  234  ;  “itchy  old  toad  ”  actionable,  1570 
Ives’s  kiss,  1674 


J. 

Jackass  is  “  horse,”  639 

Jackson,  Bill,  checks,  697 

Jackson,  Ch.  Jus.  James,  on  dueling,  811 

Jackson,  reporter,  Tex.,  753  et  seq. 

Jacobs-M’Clelland,  Mrs.,  testatrix,  1768 

Jailor,  liability,  1218 

89 
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James  I.  ordering  whipping,  1217 
James,  Judge  W.  M.,  76,  1331 
James,  Sir  Henry,  529 
Jarndyce,  clianc.  case,  365. 

Jay.  Ch.  Jus.  John,  149,  460 
Jealousy-offering,  32 
Jeffrey,  Judge  Francis,  1628 
Jeffreys,  Baron  George,  150 
Jegado,  Helene,  1178 
Jehovah,  belief  in,  820 
Jekyll,  Joseph,  530 
Jennison,  Judge,  333 

“  Jeopordize,”  622  ;  jeopardy,  second,  1207 

Jervis,  Ch.  Jus.,  151 

Jessel,  Sir  George,  152,  717,  1755 

Jest-marriage,  1379 

Jesus,  trial  of,  62 

“Jewelry”  box,  writ  served  in,  254 

Jews,  buying  meat  from,  781  ;  judicial  persecution,  21  ;  trials,  62 

“  Jinks,”  breach  prom.,  1323 

“Jo”  equals  “Joseph,”  627 

Joannes,  “  Count,”  63,  391a,  1588,  1619 

Job’s  wife,  76 

Johnsing,  witn.  Mose,  repartee,  363 
Johnson,  Ch.  Jus.  Francis,  153,  1438 
Johnson,  Dr.  Samuel,  halluc.,  1787 
Johnson,  Judge,  op.  cotton-gin  case,  388 
“  Johnson,”  lawyer  culprit,  701 
Johnson,  Reverdy,  532 
Johnson,  Judge  Wm.  A.,  1680 
Joinder  of  considerations,  1033 

Joint  liability  for  tort,  1475  ;  joint  makers,  1036  ;  addition  of,  1043 

Joint  stock  companies,  1142 

“  Jolly  Anglers”  case,  1117 

Jones,  Becky,  contempt,  723 

Jones,  Bob,  sentenced,  710 

Jones,  Chanc.  Samuel,  1229 

Jones’  dilemma,  life-saving,  758 

Jones,  Sir  Wm.,  154 

Jonson,  Ben,  403 

Jordan,  A.  L.,  908 

Josephus  on  worn,  witn.,  265 

Judd,  S.  C.,  1247 

Judd-Woolsey  letter,  979 

Judex  est  custos,  maxim,  802 

Judex  jus  dicere,  maxim,  803 

Judge,  intoxicated,  705  ;  keeping  order  with  revolver,  710  ;  suggestion, 
boddice,  326  ;  politics,  102 
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Judges,  biog.  sketches  of,  113  et  seq.  ;  euphemisms,  74,  79  ;  facetise,  90 
et  seq. ;  independence,  71 ;  labor,  103,  112,  143,  193  ;  liability  for 
official  acts,  1708  ;  N.  H.,  treatising,  750  :  poetry  :  Adams,  114  ; 
Blackstone,  469  ;  Bleckley,  120 ;  Finch,  142  ;  Story,  185  ;  repar¬ 
tees,  659  ;  salaries,  3  ;  self-impositions,  102a  ;  tact,  74 ;  trippings, 
92,  95  ;  witty  instructions,  72-3 
Judges,  county,  punished  for  contempt,  725 
Judgments,  in  evid.,  297  ;  merger,  1105 
Judicature  act,  2,  56 

“Judicial  busybodies,”  728  ;  judicial  methods,  64  ;  judicial  notice,  292  ; 
“judicial”  or  “ministerial,”  1708  ;  judicial  procession,  51  ;  judi¬ 
cial  rhymed  report,  770 
Judicium  Dei.  32,  36 
Juggling  statutes,  842 
Junk  case,  1655 

Jurisdiction,  criminal,  1220  ;  ecclesiastical  concerns,  1225  ;  State  and 
Federal,  conflict,  887a  ;  submission  to  arb.,  ousting,  1078 
Juror's,  agreeing  to  disagree,  218  ;  clergymen  and  lawyers,  unfit,  239  ; 
corrupt,  232  ;  disregarding  instructions,  199  ;  fined,  208  :  impan¬ 
eling,  234 ;  influencing  legislation,  196 ;  intoxicated,  705  ;  in¬ 
vestigating  extraneously,  213 ;  judges  of  law,  223 ;  misconduct, 
209,  211  ;  prejudices,  236 ;  sampling,  233 ;  snubbed,  207 ;  tales¬ 
men’s  facetise,  234,  251  ;  testifying,  213 
Jury  (See  Verdicts)  ;  compelled  to  duty,  887a ;  instructions  to,  72  et 
seq. ;  “  intelligent,”  227  ;  materials  for,  239  ;  mistake  remediless, 
1460  ;  reform,  241  ;  satirically  defined,  227  ;  jury  system,  Cooper’s 
travesty,  235 
Jury  de  ventre  insp. ,  230 
Jury-room  experiments,  329 
“  Justice  be  hanged  !  ”  episode,  671 

Justice  of  the  peace  (See  Judges)  ;  infant  not,  1297  ;  snubbed  on  appeal, 
88  ;  “  to  be  committed,”  799 

Justices  (See  Judges);  opinions  of  Mass.,  woman  suffrage,  1422;  of 
twelve,  H.  of  L.,  275 

Justifiable  homicide,  1155  ;  justifiable  words  in  slander,  1573 
Juvenal,  multi  committunt  eadem,”  1639 
Juvenile  bedevilment,  1177 

K. 

Kaffir  litigation,  52  ;  ordeals,  38 
“Kainit,”  trade-mark,  1021 

Kakography,  Eddinger’s  will,  1816;  slavery  to,  <89 

Kansas,  beer  law  void,  799  ;  marriage  requisites,  1369  ;  wager  of  battle, 
711 

Kearslake,  J.  B.,  532 
Katherine  :  “  Thy  husband  is,”  etc.,  1335 
“  Kathleen  Mavourneen,”  copyright,  982 
Katt-Baxwell  tragedy,  1172 
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Kay,  Judge,  dancing-doll  exhibition,  324 

Keble,  Joseph,  biog.,  532  a  ;  Reports,  slander  cases,  1569 

Keeling,  Cb.  Jus.,  op.,  slander,  1578 

“  Keeps  thieves,”  not  actionable,  1571 

Kekewich,  Judge,  band-organ  exhibition,  324 

Kelly's  (Fitzroy)  income,  436 

Kelly,  J.  P.,  testator,  “  conjurin’  ”  delusion,  1795 

Kelso,  Hugh,  testator,  “all-around  cussedness,”  1796 

Kemble,  Fanny,  aph.  “Good  nonsense,”  etc.,  654 

Kennan,  George,  1300 

Kenealy,  Dr.,  in  Tichborne  trial,  675,  903 

Kennedy  whipped  by  Judge  Rowntree,  710 

Kent,  Chanc,  James,  biog.,  155  ;  compliment  to  Story,  185  ;  on  attorney 
and  client,  1076  ;  on  testamentary  rights  of  the  aged,  1773  ;  on 
Williamson’s  “  Enoch  Arden”  case,  1415 
Kentucky  lawyer  ruffians,  713  et  seq. 

Kenyon,  Ch.  Jus.  Lloyd,  156 

Kepley,  Mrs.  Adee  H.,  “  bachelor”  of  laws,  446 

Kerosene  counterclaim,  372 

Ketchum,  Gen.,  homicide,  1175 

Khedive’s  legislative  experiment,  861 

“  Kicking  ”  car  across  street,  1500 

Kidd,  Capt.  Robert,  879a 

Kidnapping,  N.  Y.  law, 1298  ;  Oberlin  case,  1295  ;  of  Burns,  1296  ;  of  Gar¬ 
cia,  1290  ;  of  Morgan,  892 
Kin,  appointing,  prohibited,  832 
King,  God’s  lieutenant,  787 
Kingman,  Ch.  Jus.  S.  A.,  1362 
Kingston  cartridge  case,  1466 
Kingston,  Duchess,  repartee  on  Tliurlow,  190 
Kippie,  Mrs.,  cross-ex.,  267 
Kirkpatrick,  Ch.  Jus.  Andrew,  1780 
Kirwan,  “  poor  man’s  mag.,”  157 

Kissing,  aggrav.  dam.  breach  prom,  mar.,  1324  ;  Amsterdam  case,  1199  ; 
Craker  case,  1674  ;  raising  presumption  of  proposal,  1315  ;  rival’s, 
as  def.  to  breach  prom.,  1322  ;  Robinson  divorce  case,  340  ;  Robin¬ 
son  rape  case,  379,  1346  ;  Seibert  case,  379 
Kodaking,  998 


L. 

“L.  S.,”  613 

Label,  infringing,  1004 

Labor  combinations,  830 

“  Laborer,”  inhibited  expense,  clothing,  779  ;  overseer  not,  640 
Ladd,  Miss,  Jus.  Peace,  105 
“  Ladee  shall  speak  ye  man,”  786 
La  Farge,  Madame,  284 
La  Ilaye,  Nichola.  sheriff,  259 
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Laidlow,  Judge,  self  penalty,  102a 

Lakes,  Great,  riparian  rights,  1124 

“Lalla  Rookh”  (Miss  Keyser)  elephant  case,  966 

“  Lame  duck,”  slander,  1581 

La  Motte,  Countess,  897,  900 

Land,  contract,  breach,  1103  ;  land  exploring  ticket,  1672 ;  land-sale, 
fraud,  1268  ;  lotteries,  1284-5 

Landlord  and  tenant  (See  Lease)  ;  implied  covenants,  1111  et  seq. 


Lane,  Richard,  pun,  “  purchase,”  468 
Langdale,  Ch.  Jus.,  on  leading  questions,  357 
Lansing,  Judge  John,  158 
“  Lapland  night,”  simile,  469 

Larceny,  cases,  1200  et  seq. ;  from  carriers,  negl., 15134  ;  from  the  realty, 
1204 ;  intent,  bullion  case,  1149 ;  not  by  husb.  of  wife’s  goods, 
1337,  1344 ;  of  animals,  972 
“  Larcy,”  vitiating  verdict,  628 
•“  Lard,”  trade-mark,  1016 
Larramore,  Judge,  fin.  lawyers  for  fist.,  719 


Lascivious  acts  or  words,  stat.,  1564  n. 

“  Last  abode,”  return,  253 
Lateral  support  ,  1119 
Latlirop,  Judge  John,  752 
Lauderdale  peerage,  1370 

Law,  and  evidence  “  disagreed,”  219  ;  “  law, 


jaw, 


600 


1-a-w,  law, 


367  ;  not  “  justice,”  episode,  671  ;  “  of  nature.’  Fortescue  on,  i43  ; 
only  true  basis  of,  866  ;  or  fact,  mistake  in,  1451  et  seq. ;  “  or 
theology?”  417;  vulgar  notions  of,  864;  “law’s  delay,”  57,  382, 


895.  1207 

Law-book,  first  English,  778 
Law-students,  answers  of,  733-5  ;  lingo  of,  620 
Law,  Edward  (Ld.  Ellenborougli),  140 
Law,  John,  “  South  Sea  scheme,”  901 
“  Lawless  Court,”  27 

Laws  (See  Statutes)  ;  conflict  of,  1082  ;  curious,  775  et  seq. ;  increase 
“because  frauds  do,”  1256;  modified  by  religion,  812;  obsolete 

unrepealed,  820 

Lawyer,  buncoed,  1278 ;  drunken,  alter  ego,  701  ;  erroneous  counsel, 

'  1454;  letter  answered,  732;  “Ode  to  Spring,”  653;  ‘  Lawyers 
Prayer,”  Blackstone’s,  469 

Lawyers  (See  Attorney,  Cross-examination,  Disbarment,  and  Fees); 
Bacon’s  advice  to,  116  ;  bad  agriculturists,  163  ;  bmg  sketches  of, 
462  et  seq. ;  bombast  of,  430  ;  English  classics  on,  393,  397,  403,  408, 
411  413  416  ;  fame  of,  evanescent,  457  ;  culture  of,  424  ;  entrap¬ 
ping  each  other,  82  ;  epithets  against,  slander,  1578,  1583  ;  impro¬ 
perly  speaking,  new  trial,  62  ;  punished  for  contempt,  719  et  seq. ; 
repartees,  676  et  seq. ;  tact  with  jury,  685  (See  also  Abinger  (Scar¬ 
lett),  Choate,  Erskine,  Ficklin,  etc.)  ;  unfit  for  jurors,  239  ;  un- 
professional  to  testify,  272 
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“  Lays  of  a  Limb,”  1046  n. 

Lazarus,  resurrected,  title  to  property,  734 
Leacli,  Yice-Chanc.  John,  159,  370 
Leading  questions,  357 
Leap-year,  stat.  Hen.  III.,  253 
Lear  :  “  If  only  to  go  warm,”  354 
Learey’s  likeness,  350 

Lease,  exon,  from  rent,  fire,  1060  ;  fixtures,  1130  ;  implied  cov.,  1111  et 
seq. ;  lessee’s  waiver  of  untenantability,  1114  ;  lessor’s  implied 
guar.,  298;  outgoing  tenant,  seeds  custom,  1134  ;  patroon leases, 
910  ;  upper  and  lower  tenants,  1121 
Leavitt,  J.  B.,  1339  n. 

Lee,  Ada,  lawyer,  450 

Lee,  Gen.  R.  E.,  Arlington  estate,  894 

Lee,  Mason,  testator’s  “  gummerin’  ”  delusion,  1793 

Legacy  (See  Wills)  ;  assignment,  fraud,  1268 

Legal  tender  acts,  835 

Leges  posterior es,  maxim,  802 

Legislation,  affected  by  superstition.  813  ;  affected  by  verdicts,  196  ; 
against  unchastity,  1564  ;  creature  of  civilization,  775  ;  progress, 
woman’s  rights,  1336 

Legislature  criticised  by  judges,  87  ;  punishing  witness,  723 
“  Legitimate  ”  and  “  child,”  632 
Lessor.  (See  Lease.) 

Letter,  attorney’s,  facetious  answer  to,  732  ;  deposited,  presumption, 
295  ;  of  introduction,  fraud,  1270  ;  rights  of  recipient,  979  ;  threat¬ 
ening,  joke,  1165  ;  letter  of  stat.,  “killeth,”  859  ;  maxims  on  fol¬ 
lowing,  802 

Letters  (See  Love-letters  husb.  to  wife,  admis.,  1362); 

Levett’s  stabbing,  1459 

Levy,  Sampson,  biog.,  533;  $1  fee,  407;  palm  catching  fee,  689;  re¬ 
partee,  431 

Lewd  cohabitation,  1561 
Lewis,  Ch.  Jus.  Ellis,  1686 
Lewis,  George,  escape,  768 
Lewis,  Judge  L.  L.,  332  n. 

Lewis,  Richard,  executed  innocent,  237 
Lex  non  cogit,  maxim,  1059 

“  Liabilities,”  not  “  paupers,”  267  ;  church,  1251 ;  officers’,  253  ;  riparian, 
1123  ;  wife’s,  1350 

License,  as  def.  to  nuisance,  1697  ;  forfeiture,  ins.,  1439  ;  implied,  1118, 
1664-7  ;  licensing  tramps,  782 
Licentiousness,  school  expulsion  for,  1254 
“Lie,”  432  ;  and  reputation,  268 
Lieber,  F.  L.,  536 

Lien.  (See  Attorney,  Mechanics,  and  Mortgage.) 

Life,  taking  one’s  to  save  another’s,  1154  ;  life-boat  bequest,  1805  ;  life- 
policies,  1429  et  seq. ;  life-salaried  clergyman,  vote,  1226 
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“  Light  of  the  bar,”  739 

“  Lightning,”  circus  horse,  965  ;  in  ins.  poh,  1444 
Likeness,  evid.,  290 
Lilburn,  John,  in  Star  Court,  19 
Limber’s  (Mrs.)  raffle,  604 

Lime-barge  case.  1480  ;  lime-kiln,  nuisance,  1693 
Limerick  jury,  202 
Limitations,  stat.,  297 
Lincoln,  Abraham,  537 

Lincoln,  Bp.  of,  sentenced  to  endow,  etc.,  46 
Lincoln,  C.  Z.,  1702 
Lincoln,  R.  T.,  361,  539 
“  Line  of  duty,”  negl.,  1490 
Lingo,  600  et  seq. 

Linkhaw’s  case,  338 
Linnet,  decoy,  976 
Lions,  ferce  naturce,  976 

Liquor  clubs,  1195  ;  liquor  laws  evaded,  843  et  seq. ;  liquor  selling,  1086, 
1193-5  ;  liquor  seller’s  torts,  1712  et  seq. 

Lispenard,  Alice,  testatrix,  imbecile,  1779 
Litigants,  episodes  of,  692  ;  spunky,  365  et  seq. 

Litigation,  duty  of,  392  ;  procrastinated  (See  Law) 

“  Literary  chiffonier,”  slander,  1581 ;  literary  law  anachronisms,  862 

Little,  Judge,  expletive,  74 

Littleton,  Judge  Thomas,  160 

Livery -keeper  as  witn. ,  291 

Livingston,  Chanc.  R.  R.,  161 

Livingstone,  F.  B.,  1207  n. 

“  Loaded,”  homicide,  1162 
Loafing  on  platform,  negl.,  1523 

Loan,  against  rules  may  be  valid,  1087  ;  for  gambling,  1084 
Local  custom  as  law,  808  ;  local  improvement  bons,  1053  ;  “  local  option,” 
850  ;  local  usage  gov.  contract,  evid.,  299  ;  localities,  stereoscopic 
views,  evid.,  349 

Lockwood-Jessup,  R.  A.,  540  et  seq. 

Locomotives,  negl.,  1482  ;  battle,  Albany  against  Erie,  925 

“Lode,”  what,  640 

Logs  intermingled,  1656 

Longshoremen’s  strike,  830 

Loper,  Sir  Anthony,  sentenced,  18 

Lopez,  Judge,  lost  ticket  “story,”  704 

Lord  Chancellors,  3,  112  n.,  115  et  seq. 

Lords,  House  of,  887 

Lordship  of  husband,  1347 

Loss  of  service,  seduction,  1540-2 

“Lossene,”  not  id.  son.  “  Losson,”  627 

“  Lost,”  burned  note,  1046  ;  forgotten  hides,  not,  629  ;  lost  bullion,  lar¬ 
ceny,  1149  ;  lost  grant  inferred,  1117  ;  lost  tickets,  1672 
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Lot,  trial  by,  34 
Lott,  Judge  J.  A.,  1368 

Lottery,  enterprises,  1279  et  seq. ;  statute  for,  title,  disguise,  840  ;  ticket, 
lost,  1286,  1648 

Loughboro’,  Ld.  Ch.  Jus.  (Alex.  Wedderburn),  162 
Louis  XV.,  Louis  XVI.,  diamond  necklace,  897  et  seq. 

Louisiana,  ill-fame  ord.,  804  ;  purchase,  161 
“  Loused,”  false  imp.  pi.,  623 
Lovat,  Matthew,  1793 

Love-letters  presumption  of  engagement,  1318,  1372;  Rutter-Collins, 
1311 ;  Simmers-Wagenseller,  1327 
Love-powders,  assault,  1186 
Low-water  mark,  1124 
Lowdlow,  Judge  J.  R.,  testator,  1809 
Lowell,  Judge  John,  438 
Lowrie,  Ch.  Jus.  Walter  H.,  110,  1623 
Lucid  interval,  testator’s,  1799 
Lucknow  bequest  of  Gen.  Martin,  1751 
Luie,  Jean,  903 

Lumber,  intermingled,  1656  ;  “  combine.”  1098 

Lumpkin,  Ch.  Jus.  J.  H.,  biog.,  163  ;  grandmotherly  style,  1487  ;  on  un¬ 
manliness  of  tatling,  1573 
Lumpkin,  Judge  Samuel,  on  female  modesty,  1537 
Lunatic.  (See  Insane.) 

Lush,  Ld.  Jus.  Robert,  165 
Lustful  promise,  1319 

“  Lutheran,”  meaning  “  Augsburgh,”  1227 
Lying,  “  chastised  thee  for,”  497  ;  no  injunction  against,  1608 
Lynch  law,  1215  ;  lynching,  fear  of,  inducing  plea  guilty,  1169  ;  lynchers 
excused  by  grand  jury,  229 
Lyndhurst,  Ld.  Chanc.  (J.  S.  Copley),  166 

Lyon,  Ch.  Jus.  Wm.  P..  on  attorneys’  search  for  error,  428  ;  “  roared,” 
1029 

M. 

M’Callum’s  maneuver,  client  “  at  Gettysburg,”  1210 
M’Carthy,  Josephine,  890 
M’Carty  “  buncoed,”  1203 
M’Clean,  W.  A.,  1455  n. 

M’Cunn,  Judge  J.  J.,  101,  1288 
M’Garrahan,  Wm.,  382 

M’Kean,  Ch.  Jus.,  Brig.  Young,  alimony,  1412 

Mackintosh,  Sir  James,  549,  824 

McLean,  Judge  John,  581 

McNab,  Col.,  1301 

M’Quade,  Insp.  Gen.,  926  et  seq. 

Macready  on  choice  of  profession,  418 
McVeigh,  Wayne,  1327 
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Machines,  when  fixtures,  1131 
Madness.  (See  Insanity.) 

Magistrates,  liability  for  official  acts,  1707  ;  words  against,  1579 
Magna  Charta,  4,  778 

Mahometan  Englishman’s  bequest,  1806  ;  Mahomet’s  beard,  relic,  377 
Mail-bag  accident,  1522  ;  mail-bags  case,  1146,  1289 
Mail-coach  case,  1678 

Maine,  David  Barker  to  S.  C.  judges,  867  ;  provincial  law,  817  ;  statute 
blunder,  796 

“  Maizliarina,”  trade-mark,  1014 
Mala  fides,  contract,  1088 

Malice,  presumption  in  crit.,  1583  n.  ;  in  slander,  1592  ;  Story’s  def.,  1706  ; 

malicious  prosecution,  1706 
Malpractice,  1487 
Malting,  Sunday,  1630 
“  Man  of  straw,”  witn.,  355 

Manager,  action  for  inducing  actor’s  breach,  1681 

Mandamus  compelling  restoration  of  expelled  person,  1305 ;  service  by 
officer  elect,  832  ;  transportation  by  carrier,  1664 
Mandarin,  dispatch,  64,  65  ;  impunity,  812 
Manitoba,  law  blunder,  795 
Manisty,  Judge  Henry,  barbered,  715 
Manning,  Judge,  metaphor,  76 
Manola,  Marion,  998 
Mansfield,  Belle  A.,  lawyer,  450 

Mansfield,  Ld.  Ch.  Jus.  (Wm.  Murray),  biog.,  167  ;  in  Delaval’s  case,  419  ; 

in  Martyn’s  case,  1230  :  letter  to  Ch.  Jus.  M  Kean,  143 
<<  Manslaughter,”  670,  1161  et  seq. ;  “  mansluder  ”  verdict  good,  628 
“  Manufactured”  evid.,  Grundy’s  almanac,  519  ;  “  manufacturer,”  641 
Manumission  of  slaves,  1786 
Manuscript,  copyright,  980 

Maori,  bankruptcy  theory,  54  ;  title,  “ate  his  father,”  692 

Maple  sugar,  making,  Sunday ,  1630-1 ;  syrup,  cow  case,  1479 

Marches,  Lord  Warden’s  procedure,  61 

Mare,  slander  cases,  1574,  1578 

Marine  insurable  interest,  1425  :  policies,  1434 

Marital  coercion,  1347  et  seq. 

Maritime  law,  832 

“  Mark  never  meant,”  cross-ex.,  362 

“  Mark  Twain.”  no  copyright  on  pen-name,  988 

Marlboro’,  Duchess,  fee  to  Murray,  167 

Marlboro’,  Duke,  senility,  384 

Marlbridge  stat. ,  781 

Marlowe,  Julia,  phot.,  copyright,  993 

Marriage,  breach  of  prom. ,  1309  et  seq. ;  ceremonial,  “  venue,”  99  ;  com¬ 
mon-law  mar.,  1366,  1371  et  seq.  :  contracts  in  restraint  of,  1091 ; 
on  Sunday,  1419  ;  restrictions,  824  ;  to  ward  of  court,  contempt, 
725  ;  under  false  pretenses,  1258-9 
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Married  women,  1308  et  seq.,  1709.  (See  Wife  and  Women.) 

Marryat’s  metaphors,  550 
“Marry-time  contract,”  739 
Marsh,  G.  P.,  on  Choate,  493 
Marsh,  L.  R„  551 

Marshal.  U.  S.,  extrater.  arrest,  1303 
Marshall,  Benj.,  testator,  1761 
Marshall,  C.  C.,  1126  n. 

Marshall,  Ch.  Jus.  John,  biog.,  169;  on  “links,”  Burr’s  trial,  892 
Marshall,  Thomas,  552 
Martial  law,  Russia,  1300 

Martin,  Austin  A.,  rhyme  on  Dooling’s  case,  1606  ;  on  Lewis’s  case,  771 
Martin’s,  Gen.,  bequest,  1751 
Martin,  Judge  R.  N.,  1786 
Martin,  Luther,  553 

Martin’s  counsel  bill,  Windsor  Hotel,  437 
Martineau,  Harriet,  on  U.  S.  S.  Court  scene,  29 
“Mary”  equals  “Polly,”  627 

Maryland  “colored  confession,”  etc.,  1169;  foreign  divorce,  1404;  mar¬ 
riage  requisites,  1368  ;  quintette  of  U.  S.  attorney-generals  from, 
461 

Mason,  Jeremiah,  554 
Mason,  John,  555 

Masonic  arbitrament,  57  ;  episode,  Morgan,  892  ;  lodge,  no  partnership, 
1140 

Mass,  kneeling  case,  1251 ;  masses  for  souls  in  purg.,  bequest,  1763 
Massachusetts,  colonial  law,  816  ;  law  blunder,  796  ;  marriage  comity, 
1368  ;  restriction,  survival,  dam.,  1524  ;  slavery  in,  1295  ;  stat.  of 
frauds,  791 ;  stock-gambling  act,  1074  ;  “  Unitarian  case,”  1246 
Master  and  servant,  contract,  1061  et  seq. ;  duties,  1489  et  seq.  ;  slander, 
1592 ;  theatrical  manager  and  actor,  1510 ;  Tilda’s  case,  1680 ; 
torts,  1676 

“Matches  a  lawyer,”  rhyme,  405 
Matches,  “Golsh.”  trade-mark,  1008 
Maternity,  E.  E.  Evans  on,  822 
Mather,  Cotton,  1821 
Matrons,  jury  of,  230 

Maule,  Judge,  170,  309,  627,  846,  1416 n.,  1587 

Maxims  :  A  verbis,  802  ;  Accessorium,  1117  ;  Acta,  1146  ;  Actio,  1028, 
1325,  1709 ;  Ambiguitas,  1028 ;  Benignce,  1028 ;  Caveat,  1049 ; 
Cessante,  802  ;  Communis,  803  ;  Consensus,  1374,  1378  ;  Contem- 
poranea,  1028  ;  Dies,  1643  ;  Domus,  1194 ;  Eadem,  1221  ;  Eaquce, 
1028  ;  Ejus  electio,  1028  ;  Ex  dolo,  1082  ;  Ex  nudo,  1028  ;  Ex  turpi, 
1083,  1320,  1543  ;  Expressio  eorum,  1028  ;  Expressio  unius,  1028  ; 
Expressum,  1373  ;  Id  necesse,  1355  ;  Ignorantia,  1452  ;  In  cequali, 
1028  ;  In  antecedentibus,  1028  ;  Injure,  1462  ;  In  pari,  1284,  1403, 
1636  ;  Injuria,  1538  ;  Interest,  1717  ;  Judex  est,  802  ;  Judex  jus, 
802  ;  Leges,  802  ;  Lex  non,  1059  ;  Nemo  bis,  1717  ;  Nemo  dot.  1046  ; 
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Nihil  tarn,  1028;  Noscitur,  1028;  Nullus  com.,  1028;  Omnia 
press.  contra  spot.  ,1646;  Omnia  rite,  296,  1370  ;  Omnis  innovatio, 
802 ;  Parcere,  1756  ;  Quicquid  plantatur,  1130  ;  Qui  per  alium, 
1028  ;  Qui  prior,  1028  ;  Qui  sentit,  1028  ;  Quoties  in  verbis,  1028  ; 
Respondeat,  1488,  1674  ;  Rex  non,  1460  ;  Sains  pop.,  1284;  Semcl 
furibundus,  1786  ;  Sic  utere,  1478  ;  Stare  decisis,  802, 1639  ;  Summa 
ratio,  802;  Transit  terra,  1110;  Utile  per  inutile,  1028 ;  Verba 
chartarum,  1028  ;  Verba  generalia,  1028  ;  Vicarius,  1028  ;  Vigi¬ 
lant  ibus,  1028  ;  Volenti,  1346,  1506,  1544 
“May,”  not  id.  son.  “  Mary,”  627 
Maynard,  Serg.,  testator,  1742 
Mayot’s  bequest  to  Baxter,  1763 
Meadows,  Christian,  712 

Mechanics,  as  witn.,  287  ;  lien,  63  ;  “  mechanical  purpose,”  843-4 
Meddling,  trespass,  1681 

Medical  books,  reading  to  jury,  321  ;  med.  experts,  284  ;  med.  profession, 
419  ;  med.  societies  stat.,  840  ;  “  medicine  ”  in  stat.,  847 
Melanies,  Dr.,  jocose  testator,  1811 
Mellisli,  Judge  George,  1689 
Menstruation  case,  1680 
Mercantile  agency,  priv.,  slander,  1592 
Merchants,  epithets  against,  1581 
Mercy,  recommendation,  202 
Merger,  1105 
Mesalliances,  leg.,  824 
Mesne  profits,  1711 
Messersmith,  cashier,  1205 
Metaphors,  Levy’s,  534 
“Metaphysical  College,”  Boston,  1264 
Metempsychosis,  testator’s  belief  in,  1782 
Meteorite  case,  1651 

Methodist  Ep,  Church  div.  N.  and  S.,  1249 
“  Meyer,”  not  id.  son.  “  Meyers,”  627 

Michigan,  foreign  divorce,  1404 ;  munic.  liability,  1526,  1529 ;  rule, 
“reasonable  doubt,”  747  ;  void  legislation,  798 
Microscopic  negatives  in  evid.,  347 
Miehling,  Charles,  1105  n. 

Mignonette,  The,  survivors,  1152 

Mikado  method,  22 

Milk,  sale,  stip.,  1067 

“  Milk  your  purse,”  not  actionable,  1571 

Milkman  Fisk,  trespass,  1680 

Mill  priv.,  1122-3 

Millburne  market  squib,  1463 

Miller,  a  J.  P.  genius,  99 

“  Miller  ”  and  “  Muller,”  injunction,  1011 

Miller,  Dist.  Att.  Theo. ,  908 

Miller,  Judge  Norris,  1200 
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Miller,  Judge  Theodore,  1185 
Millerism,  testator’s  belief  in,  1792 
Millinery,  necessaries,  1355-6 
Milo,  “  tears,”  690 
Miltonian  tableaux,  1282 
Mimicry,  witn.,  336 
Mince-pie,  blue  law,  814 
Minds  meeting,  1029 
Miner  as  expert,  287 
Mingled  turkies,  etc.,  1655 
“  Ministerial  ”  or  “  judicial,”  1708 
Mink,  972 

Minnesota,  foreign  divorce,  1407 

Minor  (See  Infant)  ;  in  billiard  saloon,  1159 

Minor  offense,  conviction,  833 

Minutiae,  old  Eng.  laws,  779 

Miracles,  claim  defeating  trade-mark,  1023 

“  Miscarriage,”  plea,  619 

Misconduct.  (See  Contempt,  Jurors,  etc.) 

Misnomer,  627  ;  “a  possible,”  242 
Misquotation  in  N.  Y.  stat.  book,  797 

Misrepresentation,  1257  et  seq. ;  agent’s  principal  liable,  1710 
Mississippi,  “  Bubble,”  901  :  law  blunder,  801 

Mistake,  cases,  law  or  fact,  etc.,  1451  et  seq.  ;  ethics  of,  1458  ;  in  repre¬ 
sentations  of  quality,  1268  ;  insurance,  1441  ;  “  judicial  ”  or  “  min¬ 
isterial,”  1708;  surveyor’s,  1455;  telegram,  negl.,  1484;  writ, 
1703  ;  mistaken  identity,  313 
Mistress,  testator’s,  1768 
“  Mitigating  the  austerities,”  1589 
Mitigation.  (See  Damages.) 

“  Mixed  verdict,”  219 
Mixture.  (See  Confusion.) 

“M’liss,”  copyright,  980 
Moak,  Dist.  Attorney,  769 
Mob  cries,  res  gestae,  302 
Modesty,  virgin,  1537 
Modoc  Club  case,  1195 
Molai,  James  de  (Du  Molay),  934 
“  Moline  Plow,”  trade-mark,  1021 
Molliter  manus,  685 
“  Monkery  ”  to  testator,  1770-1 

Monkey,  biting,  tort,  976  ;  trade-mark,  1013  ;  stealing  ring,  309 
Monomania,  1777  et  seq. 

Monopolies,  1066  et  seq.,  1095 
Monroe  (Wis.)  episode,  1129 

Montgomery,  James  :  “  Who  that  hath  ever  been,”  548 
Monuments  control  course,  1126 
Moore,  George,  drunken  testator,  1802 
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Moore,  J.  B.,  1081  n. 

Moore-Field  quarrel,  512 
‘  ‘  Moral  character,”  267 
Mordington,  Ld.,  arrest,  742 

More,  Ld.  Chanc.  Thomas,  biog.,  171 ;  “Eutopia,”  411  ;  sentenced,  788 

Morgan,  Col.  J.,  on  Khedive’s  Corps  Leg.,  861 

Morgan,  Judge  Le  Roy,  1346 

Morgan,  Wm.,  abduc.,  892 

Morley,  Star  Chamber  sentence,  18 

Mormon  church  case,  1222 ;  Nauvoo  hexam.,  658;  “religious  duty,” 
1417  ;  testator’s  belief,  1782 
Morrill,  Judge  Amos,  726 
Morris,  “  Bob,”  556 
Morris  copper  mine,  1686 
Morris,  Lewis,  anti-Conn,  bequest,  1814 
Morris,  Mrs.,  jus.  peace,  106 
Morrison,  Jeanie,  1309 
Morse,  Judge  Allen  B.,  85 

Mortgage  covers  unborn  animal,  -048  ;  fixtures,  1130  ;  merger,  1105  ;  of 
railroad,  rolling  stock,  1121  ;  second,  1035  ;  mortgagor,  spend¬ 
thrift.  1092 

Morton,  Judge  (Phila.),  664 
Morton,  President,  347 
Mosaic  law,  ox  goring,  935 
Moses,  Cli.  Jus.  F.  J.,  1674 
“  Most  direct,”  635 

Mother  (See  Child)  ;  not  “  kin  ”  to  son,  875 

Motherwell,  William  :  “  I  marvel,  Jeanie,”  1309  ;  “  My  heid  is  like  to 
rend,”  1533 

Motive,  when  no  ingr.,  1158.  (See  Intention.) 

Mpigwa’s  dowry  trial,  52 
“Mrs.,”  627 

Mules,  are  “  cattle,”  631 ;  Capurro’s,  372  ;  ears  for  bell,  etc.,  1675 ;  war¬ 
ranty,  1049 

Mulligan,  Gen.  J.  A.,  739 
Mulligan’s  (Thackeray’s)  exordium,  877 
Mulligan-Blaine  letters,  978  n. 

Municipal  bonds,  837,  1051  et  seq. ;  municipal  corp.,  liability  for  torts, 
817  et  seq.,  1526  et  seq.,  1682,  1696,  1710 
Murder,  1151  et  seq.,  1219 
Murray,  Wm.  (Ld.  Mansfield),  167 

Music,  blue  law,  814;  in  jury-room,  210;  Linkaw’s,  338;  “sacred, 
1624  ;  “  worldly,”  on  Sunday,  1239 
Music-hall  (Boston)  accident,  1528 
Mutuality.  (See  Contracts.) 

“Muzzle,”  Paris  ord.,  854 
“  My  client,”  406 

Mylward’s  prolixity  punished,  602 
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“  Naked,”  what  not,  642 
Names,  jurors’  queer,  242 
Napoleon,  Judge  W.  B.,  747 
Napoleonic  Code,  woman’s  rights,  1337 
Nash,  Mrs.  Clara  H.,  lawyer,  447 
Nassau  Guardian’s  contempt,  725 
“  Nasty,  lying  slut,”  actionable,  1572 
Nauvoo,  hexam.  on,  658 
Navigable  stream,  1125  ;  “  navigated,”  651 
Nebraska  law  blunder,  799 
Necessaries,  1144,  1354  et  seq. 

“  Necessity,”  Sunday,  1626,  1628  et  seq. 

Necrology  of  1876-7,  judges,  110 
“  Ned  ”  and  “  Nina,”  964 
Negative  testimony,  317 
“  Neglected  by  his  doctor,”  1243 
Negligence,  1461  et  seq. ;  “  Baxter’s  Call,”  737 

Negotiable  paper.  (See  Bill  of  Exchange  and  Notes,  Promissory.) 

Negro,  will,  devisee’s  ante-mortem  sale,  369  ;  witnesses,  279,  363-4 

Neilson,  Ch.  Jus.  Joseph,  489,  1547 

Nelson,  Judge  Samuel,  171a,  893,  910,  946 

Nemo  bis  vexari,  maxim,  1717 

Nemo  dat,  maxim,  1046 

Nepotism,  U.  S.  stat.  of  1887,  832 

“  Neptune,  the  Astrologer,”  1266 

“Nerve,”  spinster  against  widow,  1695 

Neuse  bridge  case,  1689 

Nevada  court  frolics,  710 

New  Amsterdam,  penalties,  41  ;  remedy  for  slander,  1618 
Newcomb,  Baize,  535 

New  England,  climate,  Choate  on,  491  ;  superstition,  813 
New  Hampshire  Reports,  copyright,  986  ;  treatising,  750 
New  Idria  mine  litigation,  382 

New  Jersey,  Court  of  Ap.,  30  ;  journalistic  law  reporting,  764  ;  law  for 
spouse’s  testimony,  1365  ;  “no  furrin’  land  law,”  683 
New  London,  hack  episode,  1129 
Newman,  Cardinal,  slander  case,  1590 
Newport  banquet  case,  300 
New  trial,  grounds  for,  62,  81,  318,  333 

New  York,  courts,  30  n.  ;  law  blunder,  797  ;  stat.,  gifts  to  institutions, 
1762  ;  theater  license,  821  ;  quartette  of  lawyers,  460  :  reporters’ 
muddles,  751 ;  “  New  York’s  Enoch  Arden,”  1415 
News,  copyright,  988 

“  Newspaper,”  642  ;  law  reporting,  757  et  seq.  ;  selling,  Sunday,  1630 
“  Niagara,  on  the  Canada  side,”  430 
Nickel  in  slot,  1158 
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“  Night,”  what  is,  634 

Nihil  tain  conveniens,  maxim,  1038 

Nine-pins  case,  1085 

Nisi  prius  courts,  10  ;  procession,  51 

Nitro-glycerine  cases,  1489,  1511 

Nixon,  Justice,  pugilistic  umpire,  711 

Nom  de  plume,  no  copyright  on,  988 

Non-disclosure,  of  ante-nuptial  incontinence,  1358,  1388  et  seq. ;  of  in¬ 
fection,  1663  ;  of  insurance,  1438  ;  of  principal,  1137-8 
Non-payment,  life  ins.,  1434 
Non-prof,  opinions,  evid.,  289 

Non-resident,  divorce,  1403  et  seq.  •  witness,  exempt  from  arrest,  1701-2 
Non-rivalry  contracts,  1066-7 
Non-support,  1401 

Norbury,  Ld.  Ch.,  Jus.  (John  Toler),  172 
Norfolk,  Duchess  Maude,  sheriff,  259 
North,  Col.,  Erie  pres.  Alb.  meeting,  930 
“North- Am.  Prize  Concert,”  1281 
Northington,  Ld.  Chanc.  (Robert  Healey),  173 
Norton,  Mrs.  :  “  Oh  !  Charles,  I  wonder,”  1309 
Noscitur  a  sociis,  maxim,  1028 
“  Not,”  “note,”  626 

Notes,  promissory,  rights  of  parties,  1035  et  seq.,  1076  ;  trickery,  changing, 
fraud,  1272-3  ;  wife’s,  1339 

Notice,  of  refusal  to  accept,  1041;  personal,  to  foreign  cred.,  bankr., 
1105 

Nott,  Judge  Abraham,  1111 
Novation,  1104 
“  Now,  boys  !  ”  apt  arg.,  676 
Noxon,  B.  D.,  557 
Noyes,  George  R.,  1599 

Nude  pictures,  1192  n.,  1564  n.  ;  widow,  marriage  whim,  1366 
Nuisance,  civil  cases,  1691  et  seq.  ;  criminal,  1193  et  seq. ;  public,  no 
def.,  1696 ;  void  ord.,  picnic,  805 
Nullus  commodum,  maxim,  1028 
Number  (See  Figures)  ;  of  street,  trade-mark,  1002 
Nursery  trees,  fixtures,  1130 


O. 

Oath  (See  PERJURY),  61,  354  ;  coaching  for,  279  ;  female  clerk’s,  260 
Obedience,  req.  to  “competency  ”  of  employee,  1064 
Oberlin  rescue  case,  1295 
Obloquy,  methods,  1571 

Obscene  pictures,  no  expert  testimony,  288  ;  publications,  H92  ;  obscen¬ 
ity  is  “  cruelty,”  1395-7  ;  stat.  against,  1564  n. 

Obsequiousness,  Pari,  to  Hen.  VIII.,  780 
Obstructing  justice,  contracts,  1076-8  ;  process,  1293 


1424 


INDEX. 


Occasion  and  causation,  1493 

Ocean,  Binney’s  simile,  467 

O’Connell,  biog.,  558  ;  on  Scotch  law,  790 

O'Conor,  Charles,  biog.,  559  ;  on  indictment  verbiage,  604 

“Octoroon,-’  copyright,  980 

Odd  Fellows  Hall,  ded.  episode,  1191 

“  Ode  to  Spring,”  lawyer’s,  653 

Offenses,  against  decency,  1145,  1192,  1564  n.;  against  the  person, 
1146  ;  against  property  rights,  1200 
“  Office,”  643  ;  mandamus  to  accept  public  office,  832 
Officer  abusing  process,  penalty,  1702  ;  officer  de  facto,  253  ;  “  de¬ 
stroy,”  stat.  blunder,  799  ;  punished  for  contempt,  724 
Official  bonds,  1055  ;  officials,  priv.  witn.,  273 

Ohio,  foreign  divorce,  1404 ;  slave-rescue  cases,  1295 ;  stat.  against 
unchastity,  1564  n. 

“  Oil-trust,”  1098 

Old  age.  (See  Senile  Infirmities.) 

“  Old  Arm  Chair,”  witn.  singing,  337 

“  Old  reprobate,”  episode,  696 

“  Old  Sleuth,”  copyright,  990 

Old  Testament,  Ch.  Jus.  Coleridge  on,  1190 

“Oleum  Baunscheidtii,”  1265 

Oliver,  Mary,  sentence  of,  47 

O’Malley,  jus.  peace,  overruling  stat.,  97 

Omnia  rite  acta,  maxim,  296,  1370 

Omnia  prces.  contra  spol.,  maxim,  1646 

Omnis  innovatio,  maxim,  802 

“  On  both  sides,”  peddler’s  ruse,  852 

“  On  the  premises,”  849 

Onus  probandi,  320 

“  Open  and  close,”  right  in  trials,  62  ;  saloons,  848 
“  Open  and  notorious  cohabitation,”  1416 
Opinion,  “  not  for  three  years,”  234 
Opinions  (See  Justices’  Op.)  ;  witnesses’,  289  et  seq. 

“  Opoponax,”  trade-mark,  1024 
“  Or  order,”  1037 

Oral  testimony.  (See  Evidence.) 

Ordeal  trials,  32 

Ordering  support  of  wife,  1353  ;  ordering  verdict,  59 
Ordinances,  invalid,  804-6,  1129 

“  Ordinary  prudence  ”  (See  Mistake  and  Negligence)  ;  false  pre¬ 
tenses,  1265 

Oregon,  Chinese  law.  807 ;  journalistic  law  reporting,  763  ;  marriage 
req. ,  1368 
Orfila,  Dean,  285 
Organ,  hand,  in  street,  959 

“  Orlando  Inamorata”  :  “  The  man  who  steals  a  horn,”  1566 
Orloff  laces,  1513 
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Orphan  stat.,  disguise,  840 

Orthography,  will,  1816  ;  “  ortho-kakography,”  789 
Orton,  Arthur  (Tichborne),  908 
Osgood,  Dame,  false  confession,  1818 
Osgood,  George  A.,  914  et  seq. 

Osgood,  Mrs.  Frances  S. :  “A  Flight  of  Fancy,”  878 
Oshkosh  fire  case,  1029 
Ostler’s  will,  340 
Otis,  H.  G.,  560 

“  Other  horse,”  law  blunder,  794  ;  “  other  person,”  wife  not,  643 
Otter,  larceny,  972 
Overhanging  tree-branches,  1128 

“  Overrule,”  etc.,  opening  prayer,  653;  overruling  the  statute,  97 
Owners  adjoining,  1128,  1686  et  seq. 

Ox  cases,  939,  951  et  seq. 

Oyster,  LaFontaine’s  fable,  233 ;  property  rights,  974 ;  oyster-house 
case,  1116 


P. 


Pacific  Railroad  sinking  fund,  836 
Padlock  case,  1203 
Paige’s  Reports,  copyright  case,  985 
Pail,  no  trade-mark,  1002 
Pain-killer  label,  1005 
Paine,  Henry  W.,  561,  678 
Paine,  Thomas,  509  n. 

Paint  case,  958 
Paintings,  price,  1109 

Palmer,  Mrs.  P.,  “driving  straight  a  nail,”  857 

Palmer,  Roundell  (See  Selborne)  ;  30,000  guineas  fee,  436 

Pamouthes,  Egyptian,  conveyance,  611 

Panel  facetiae,  234 

Panoche  Grande  litigation,  382 

Paramour,  adultery  paradox,  1383  ;  assassination,  1421 
Paraphernalia,  1329  n. 

Par  cere  subjectis,  1756 

Pardon  restoring  competency,  278 

Parent  (See  Child),  1144,  1330  et  seq.,  1540-2,  1773 

Park,  Ch.  Jus.  J.  D.,  341 

Park  pilfering,  homicide,  1164 ;  park  system  N.  Y.  City,  551 
Parke,  Baron,  on  “selling  short,”  1075 
Parker  boy,  homicide,  1152 
Parker,  Judge  A.  J.,  908-9 
Parker,  Theodore,  1296 
Parkinson,  J.  G.,  mute,  562 
Parkman,  Francis,  on  woman  in  politics,  455 
Parkman  murder,  313 
90 
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Parliamentary  patchwork,  792  ;  parliaments,  15 

Parlor  presumption,  1313 

Parrnenter,  F.  J.,  511 

Parol  testimony.  (See  Evidence.) 

Parol  agency,  1135 

Parrot  cases,  970  ;  talking  in  court,  344 

Parsons,  Ch.  Jus.  Theoph.,  174,  748,  1121,  1304,  1758 

Part  payment,  accord,  1106 

Part  performance,  1107 

Parties.  (See  Suit.) 

Partition,  63  n. 

Partnership,  1140  et  seq. ;  crop  sharing,  1676;  of  bidders,  1094 ;  part¬ 
ner’s  insurable  interest,  1425 
Parton,  James,  1367 
Party-walls,  1119  et  seq. 

“  Passenger,”  who,  1517  ;  dying  en  route,  1669  n. 

Passes  (See  Ticket)  ;  drovers’,  1515 

Pastor,  removable  by  bishop,  1223  ;  vote  for,  importing  life  salary,  1226 
Pastoral  influence  on  testator,  1770-1 
Patch,  Sam  and  Blondin,  789 
“Patches”  case,  1235 

Patent,  agency  blanks  fraud,  1272  ;  fraudulent  delay,  1269 ;  granting 
validity,  etc.,  1026;  to  women,  1336;  Whitney’s  cotton-gin  case, 
388 

Paten t-med.  advertising,  765 

Patented  article,  State  may  prohibit  sale,  1026 

Paterson  petroleum  case,  1467 

“  Patterns”  in  insurance  policy,  1446 

Patriotism  and  popularity,  168 

Patroon  grants,  910 

Patterson,  Camm.  602 

Patterson-Langley  fight,  711 

Patti-Caux  divorce,  759 

Paul-Richter,  Jean  :  “  not  goal  but  cause,”  599 
Paupers,  “  liabilities,”  267 
Paxson,  Judge  E.  M.,  386 

Payment,  accord,  1106  ;  before  maturity,  1038  ;  on  ins.  pol.,  intercepted, 
1434  ;  presumption  of,  297 
“  Peace  by  struggle  won,”  599 
“Peach  Blossom”  injuncted,  101 
“  Pea-nut  ordinance  ”  void,  1129 
Pearl,  proving  value  of,  287 
Pearson,  Ch.  Jus.  R.  M.,  1348,  1553 
Pearson’s  (Judge)  “oxyazo”  experiment,  328 
Peck.  R.  L.,  drunken  testator,  1800 
Peckham,  Judge  Rufus,  923-4,  932 
Pedantry,  Field’s  Bologna  Univ.  diploma,  655 
“Peddler,”  who,  644;  Yankee,  story,  dam.,  1496 
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Pedigree  of  animals,  dam.,  953 
Peebles,  Peter,  605 
Peer,  Mrs.,  “  bouncing”  of,  1666 
Peirce,  Judge  Win.  E.,  1192 
Pembroke,  Earl  of,  will,  1740 

Pen,  trade-mark,  1007  ;  pen-name,  no  copyright,  988 
Penal  code,  Russia,  1300 

Penalty  (See  Punishment)  ;  escaping,  1216  ;  like  curing  like,  41  ;  out¬ 
rageous,  1217  ;  public  sentiment  against  officer,  1702  ;  to  learn  to 
write,  43 

Pencil,  trade-mark,  1007 

Penn.  Wm.,  inflicting  inscription,  etc.,  48;  jury  reform,  241;  trial  of 
Marg.  Matson,  1822 
Pennsylvania,  whipped  by  U.  S. ,  887a 
“  Penny-wise  ”  litigants,  370 
Pensance,  Ld.,  Dean,  1238 
Pentateuch,  1223 
“  Penty,”  verdict,  628,  756 
Pequa,  Presb.  Deck,  1224 
Per  se,  what  actionable,  1572-7 
“  Per  2  c’s,”  613 
Percolation,  1481,  1687 

Performance,  part,  accord,  1107 ;  specific,  exoneration,  1059  et  seq.  ; 

will,  1767 
-“Peril,”  644 

Perilous  (See  Hazardous)  ;  feats,  homicide,  1166 
Periwig,  Sir  Nincom,  233 

Perjury  (See  Oath);  cases,  etc.,  354;  confessed,  1173;  punishable  as 
contempt,  722  ;  tort  action  for,  1710  ;  words  imputing,  1575 
Perkins,  Cli.  Jus.  S.  E.,  1407,  1792 
Perley,  Nathaniel,  563 

Peroration,  Burke’s,  476  ;  Choate’s,  494;  Webster’s,  590  ;  Wilkes’s,  594 
Perpetuities,  1759 
Perry-Harrison  confession,  1170 

“Person,”  644,  938,  1524;  personal  identity,  313;  personal  service  (See 
Process) 

Personalty,  realty,  1121,  1130-4 

“  Peter  Pindar  ”  (Wolcott)  on  Thurlow,  190 

Peter,  St.,  hat-trick,  395 

Peters,  Judge  T.  M.,  233,  800 

Petroleum  case,  1467 

Petruchio  :  “  I  will  be  master,”  1335 

Pets,  bequests  for,  1803 

Pettigrue,  “  cocked  sword,”  622 

“  Petty  Bag  ”  issuance,  1238 

“  Petty  fogging  shyster,”  actionable,  1578 

Pew  not  a  necessary,  1360  ;  pew-holders’  rights,  1250,  1305 

Peyer,  Abbe,  368 
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Pharisaism,  20 
Pheasants,  larceny,  972 
Phebbare,  Dr.,  ins.  wicked,  1424 
Phelps,  E.  J.,  606 

“  Philadelphia  twelve  banks  forgery,”  1271 
“  Philanthropy”  against  maternity,  1334 
Philip  the  Fair  and  Du  Molay,  deaths,  934 
“  Philistines,”  saloon,  83 
Philleo,  Prudence  Crandall,  831 
Phillips,  Annie,  abduction,  1158 
Phillips,  Judge,  punishing  judges,  725 

Photo-micography  detective,  348 ;  photographing  against  consent,  998, 
1306,  1679;  photographs,  copyright,  993 ;  in  evid.,  345  et  seq. ; 
photography,  perspective  errors,  349 
Phrenological  experts,  evid. ,  285 
Phryne,  335 

Physician,  and  patient,  fraud,  1278  ;  lingo,  657  ;  privilege,  witn.,  272 
“  Physick”  by  sorcery  inhibited,  783 
Piano  is  “  tool,”  exempt.,  649 
Pic-nic,  invalid  ord.,  805 

Picture,  “book,”  copyright,  994;  expert  testimony,  288;  in  evid.,  345 
et  seq. ;  lascivious,  stat.,  1564  n.;  libelous,  1584  ;  nude,  1192  n.  ; 
stations  of  cross,  1237  ;  stip.  to  satisfy,  1109 
Pierrepont,  Judge  Edwards,  174a,  916 
Pies,  blue  law,  814 

Pigeon,  carrier,  shooting,  975  ;  eyelids  case,  970  ;  larceny,  972  ;  trap¬ 
shooting,  970 

Pigott,  Baron,  acquitting  Chr.  sci.  father,  1151 
Pigs  are  “  cattle,”  631 ;  “  to  roam  ”  bombast,  430 
Pike,  Albert,  564 
Pike-pole  suit,  373 

Pilgrims,  Age  of  the,  Choate’s  oration,  494 
Pillory,  inscription,  etc.,  48  ;  Shebber’s  sentence,  255 
Pin  in  bun,  negl. ,  1486 
Pin-money,  1328-9 

“  Pinafore,”  copyright,  982  ;  phrases,  656 
Pine-apple  contempt  case,  727 
Pinkney,  William,  565 
Pioneer,  Buzfuz,  228 ;  J.  P.’s,  98 
Pipers  and  fiddlers,  Mass,  law,  820 
Pipowders  Court,  28 
Pitcher,  Moll,  1822  n. 

“  Place,”  645 
“  Plain”  ins.  policy,  1427 
Plaster  cast  in  evid.,  343 

Plasterers’  usage,  evid.,  299  ;  “  plastering”  includes  lathing,  644 
Platform,  negl.,  1518  et  seq. 

Platform-scales,  fixtures.  1132 
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Play,  copyright  though  acted,  980  ;  modifying,  copyright,  981 
Play-acting  prohibited,  790 
Playing  on  Sunday,  1626 
Plea  of  accord,  etc.,  1106 

Pleading  (See  Procedure);  pleading  guilty  in  fear  of  lynching,  1169; 

old  English  compulsion  by  famishing,  55 
Pleadings,  American,  63  ;  counts,  601  ;  crim,  con.,  1548 ;  in  “  case”  and 
“  trespass,”  949;  in  slander  cases,  1611  ;  verbiage,  601 
Pleasure- trip  necessaries,  1357 


Pledgee’s  usage,  evid.,  299 
“  Pleydell”  on  lawyers,  426 
Plumber  assault,  1198 
Plymouth  (Eng.)  community  case,  1240 
Plymouth  (Mass.)  hill,  Choate’s  delin. ,  494 
Pocket-book,  Eaton’s,  1649 
Pockie-faced  knave,”  mere  “  words  of  choler,”  1569 
Poche,  Judge  F.  P.,  1520,  1801 
Poetry.  (See  Judges.) 

“Poison,”  ins.,  1438;  lawyer  swallowing,  for  acquittal,  687;  rat, 
case,  958  ;  poisoning,  evidence,  286  ;  experts  ignorant,  1175 
Poker  parlance,  witn.,  224 
Pole  suit,  373 

Policies,  ins.,  construed,  1443  et  seq. ;  wagering,  1426 
Policy,  public,  contracts,  1066  et  seq. 

Poling  ”  the  jury,  episode,  379 


Politeness,  value,  1666 
Politico-ecclesiastical,  1222 

Politics  biasing  judges,  102  ;  N.  Y.,  “  Devil’s  own, 
Polizzioni  sentenced  innocent,  237 
Pollard,  Mrs.  A.  M.,  phot.,  injunc.,  999 
Pollock,  Ch.  Baron,  362,  1083 
Polonous  :  “  Ecstasy  of  love,”  1365 


911 


Polygamy  in  Utah,  1222 
“  Polyphemus  case,”  1433 

Pomeroy,  Jesse  H.,  commut.  to  life  imp.,  1177 
Pond,  boundary  on,  1125 
Pool,  not  “gaming,”  638;  playing,  1196 
Pooling  stocks,  1098 

Poor  debtor,  Mass.,  1307  ;  poor,  the,  Carpenter  on,  479 


tort 


Pop-corn  episode,  1252 

Pope,  Alex.:  “  How  sweet  an  Ovid,”  416 

Popliam,  Ch.  Jus.  John,  175,  1154 

Popplestone,  John,  773-4,  1040  n.,  1046  n. 

Popularity  and  patriotism,  168 

Port  risk,  usage,  299 

Porter,  J.  K.,  465,  566 

Porter,  Judge  Robert,  472 

Portland  Advertiser,  rhyme,  dog  case,  936 
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Portrait  to  satisfy,  contr.,  1109 
Possession,  writ  of,  wife,  1340 
“  Post  mortem  first,”  episode,  620 
Post  obit  bonds,  1758 
Post  testamentum  children,  1746 

“  Post-office,”  what,  643  ;  “  post-offices  and  post-roads,”  809 

Postage  case,  374 

“  Postponed  ”  by  escape,  669 

Posture  in  prayer,  rubric,  1233 

Potter,  Judge  Platt,  434 

Poverty  and  “  necessity,”  Sunday,  1631 

Powder  mag.,  nuis.,  1696 

Powers,  agent’s,  not  apportionable,  1137 

Powis,  Sir  Lyttleton,  745 

Practice  (See  Procedure)  ;  in  examining  witn.,  354  et  seq. 

Practical  jokes,  crime,  1163  et  seq. 

“  Praised  by  the  praised,”  143 
Pranks,  trespass,  1679 
Pratt,  John,  inv.  type-writer,  389 
Pratt,  Sir  John,  767 

Prayer,  blasph.,  1191;  cure,  1151,  1264 ;  in  jury-room,  209;  Jenkins’s 
misdemeanor  of  non-common,  1244;  “Lawyer’s,”  Blackstone’s, 
469;  objective,  1424;  rubric  posture,  1233;  prayers  “sweetly 
languid,”  1221 

Precatory  language,  wills,  1743 
Pre-existing  tendency  to  disease,  dam.  1494 
Pi'eferences,  carriers,  1099  ;  fraudulent,  1088-9 
“Preferment,”  1230 

Pregnancy,  ante-nuptial,  concealed,  1388  et  seq. ;  opinion,  evid.  of,  291  ; 

postponing  sentence,  700  ;  testimony  on,  289 
Prehistoric  boat,  fixture,  1130 

Prejudice,  against  innovation,  810  ;  against  lawyers,  415  ;  “on  general 
principles,”  234  ;  prejudices,  jurors’,  236 
Prentiss,  S.  S.,  567 
Preponderance.  (See  Evidence.) 

Presbyterian  church  history  case,  1224 
Prescott,  Judge  William,  469 
Prescription,  1116  et  seq.,  1690 

Presence  (See  Accessory)  ;  indicates  intent  to  aid,  1147  ;  “  of  our  Lord 
in  the  elements,”  1236 
President,  function  in  extrad.,  1302  n. 

Press,  the,  Story’s  quatrain  motto,  185 
Pressing  to  death,  repeal,  789 

Presumption  (See  Evidence)  ;  of  courtship  or  engagement,  1313  et  seq.  ; 
of  fraud,  1262;  of  ownership  from  possession,  1672;  of  valid 
marriage,  1370  et  seq. 

“  Prevaricate,”  355 

“  Prevent  accident,”  judge’s  repartee,  666 
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Price  implying  soundness,  1050 

Priest.  (See  Bishop,  Clergymen  and  Excom., 

Princess  Theater  trap,  1469 

Principal  (See  Accessory)  ;  principal  and  surety  (See  Bail-bonds,  Notes 
and  Surety)  ;  principal  draws  incident,  1117 
Principal  and  agent  (See  Agent)  ;  undisclosed,  1137  et  seq. 

Printing-press  is  “  tool,”  exempt,  649 
Prior  :  “  Be  to  his  faults,”  etc. ,  1399 

Prison,  “in  Anderson ville,”  363  ;  on  fire,  stat.  Edw.  II.,  781 
Prisoner,  phot.,  1306  ;  repartees,  693  et  seq. 

Prit.  Parson,  slander,  1591 
Privacy  rights,  997  et  seq. .  16S0 

Privilege,  in  slander,  1585  et  seq.;  lawyers’,  1591  ;  witn.,  1591 
Privilege,  in  testifying,  peril  of  infamy,  892 
Privileged  communications,  270,  1362  et  seq. 

Privileges  exel.,  grants,  1096 

Privity,  carriers’,  negl.,  1516  ;  in  contributory  negl.,  1504 
Privy  Council,  1233 
Probate  of  wills,  1767 

Procedure,  American,  13 ;  Arches  court  for  contempt,  1238  ;  curious, 
32  et  seq.;  English  reformed,  14,  56;  pleadings  and  prac.,  63; 
trials,  62,  354  et  seq. 

Process,  abuse  of,  1700  et  seq.  ;  return  of.  253 ;  service,  in  divorce,  1403 
et  seq.;  on  cars,  832  ;  supplieavit,  1349  ;  writ  de  contumace ,  1238  ; 
writ  of  possession,  wife,  1340. 

Procession,  English  judicial,  51 ;  uncanonical,  1237-8 
Procreation,  1400 

Procrustean  errancy  processes,  1239 
Product,  name,  no  trade-mark,  1023 

Professional  pride,  425  ;  real  est.  bus.  not  “  prof,  employment,”  644 

Program,  phot,  in  evid. ,  345 

Progress  by  precedents,  15 

Prohibited  degrees,  1367 

Prohibitory  liquor  laws,  850,  1193  et  seq. 

Promise  of  marriage,  breach,  1309 
Promisor’s  def.  against  indorsee,  1038 

Proof-sheet,  episode,  472  ;  from  printer  imports  acceptance,  1029 
“  Property,”  broker’s  seat  not,  644  ;  offenses  against,  1200 
Property  rights  in  animals,  increase,  962  ;  reclamation,  971  et  seq.  ; 
value,  942 

Proposal,  contract,  acceptance,  1029  ;  of  marriage,  evid.,  1315  et  seq. 
Prosecution,  escaping,  1215  ;  stifling,  1077-8 
Prostitutes,  sales  to,  1083 

Prostitution,  houses  of,  ordinances  reg.,  804,  839 

Providence,  and  “  gubernation,”  145;  and  insurance,  1424;  resuscitat¬ 
ing,  1174 

Proximate  cause,  1462  etseq.,  1517,  1682  ;  proximate  damages,  1492  et  sen 
Prussia,  oath-taking,  61 
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Pruth  tragedy,  1152 

Pruyn,  receiver,  923 

Prynne,  Star  Court  outrage  on,  17,  20 

Pryor’s  contempt,  721 

“  Psalm  of  Law,”  607 

Psychological  enigmas,  1178 

“Public,”  645;  “public  benefit,”  bequest  too  vague,  1805;  “public 
place,”  1194;  public  policy,  contr.,  1066  et  seq. ;  wills,  1768; 
public  trial,  right  of,  60  ;  “  public  use,”  1026  ;  public  want,  mon¬ 
opoly,  1068 

Publication,  copyright,  983  et  seq. ;  obscene,  1192  ;  publishers  pun.  for 
contempt,  726  ;  “  publishing,”  what  is,  1606 
“  Puddine,”  trade-mark,  1014 
Puff,  ed.,  contr.  for,  1070  ;  erratum,  slander,  1602 
Pun  pleasantries,  737-9 

Punishment  (See  Penalty  and  Pillory)  ;  brank,  45 ;  corporal,  in 
school,  1255 
“  Purchase,”  468 
Puritan  penalties,  46 
Purveyors’  extortions,  785 
Putative  father,  contr.,  1091 
“Puts”  and  “calls,”  1075 
Pygmalion,  “  No,  the  thing  is  cold  stone,”  1109 

Q. 

Quackery,  1265 

Queer itur  ut  crescunt,  1256 

Quaker  juror  alone  but  right,  221  ;  Quaker  mother  Coffin’s  moral  cour¬ 
age,  497  ;  Quakers  in  Cowper-Stout  case,  884 
“  Quart,”  less  than  a,  1193 
Queen  Anne’s  grant,  906 
“  Queenis  of  Maij  ”  prohibited,  790 
Quiper  alium,  maxim,  1028 
Qui  prior  est,  maxim,  1028 
Qui  sentit  commodum,  maxim,  1028 
Quibbles,  857 

Quickly,  Dame  :  “  Thou  didst  swear,”  601 

Quicquid  plantatur,  maxim,  1130 

Quilp,  “  blistering  pitch,”  401 

Quinn,  Justice,  “the  overruler,”  791 

Quist-Bruns’ mistaken  confession  and  execution,  1168 

Quoties  in  verbis,  maxim,  1028 


E. 

Rabelais  on  law  verbiage,  608 

Race  run,  C.  Burke’s  lines  on,  459  ;  racing,  963 

Racine,  “Les  Plaideurs,”  378 
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Railroads  (See  Carriers)  ;  bonds  in  aid  of,  1052  ;  injuries  to  outsiders, 
1482 ;  to  passengers,  1497-9 ;  mortgage,  1121 ;  must  transport, 
1664  ;  stations,  establishing,  1099  ;  train  detained  to  serve  process, 
832  ;  railroading  against  public  policy,  1101 
“Rainy  day,”  wliat,  634 
Raleigh,  Sir  Walter,  1721 
Ram,  cases,  949  et  seq. ;  penalty  of  widow,  49 
“  Ram-cats,”  cure,  1265 
Ramsey,  Joseph  H.,  919  et  seq. 

Randolph,  John,  570 
Rapallo,  Judge  C.  A.,  1052 

Rape,  civil  suit,  1544  ;  crim.  cases,  1553  et  seq.  ;  Sancho  Panza’s  judicial 
ruse,  873 

“Rapier”  episode,  678 
Rat,  belled,  nuisance,  1692 
Rawle,  Wm.  H.,  571,  617  n. 

Ray,  Charlotte  E. ,  colored  lawyer,  451 
Ray,  Star  Court  sentence  of,  18 
Rea,  John,  674 

Reade,  Charles,  law  anachr.  of,  863 
Readership  not  a  “  preferment,”  1230 
Reading  books  to  jury,  321 

Realty,  personalty,  1121,  1130  et  seq. ;  larceny  from,  1204 
Reappearance  of  alleged  “murdered”  one,  1171 
Reason,  soul  of  law,  802  ;  tried  for  flirting  with  Fancy,  878 
“Reasonable  apprehension,”  homicide,  1155  ;  “  reasonable  doubt,”  319, 
746  ;  “  reasonable  use,”  1530 
Rebellion,  aiding,  vendor’s  scienter,  1086 
Rebuke  (See  Contempt)  ;  to  judge  below,  77  ;  to  verdicts,  207 
Receipt,  conditions,  1046 
Receiver,  pun.  for  contempt,  724 
Recitals  in  bonds,  notice,  1052 

Reclamation  of  wild  animals,  property  rights,  972  et  seq. 

Recommending  to  credit,  1268  ;  to  mercy,  202 
Reconsidering  sentence,  1217 
Recovering  over.  (See  Insurance.) 

Redfield,  Ch.  Jus.  Isaac  F.,  175a,  946,  1107,  1364 

Reed,  T.  B.,  examined  by  Judge  Wallace,  733 

Re-entry  right  under  patroon  lease,  910 

Reform,  retarded  by  prejudice,  810  ;  stat.  tardy,  789 

Reformatory,  Alaska  plan ,  838 

Reformed  American  procedure,  13 

Reformed  Presbytery,  1224 

Refusal,  to  accept  custom,  apothecaries’,  1664;  innkeepers’,  1662;  to  ac¬ 
cept  office,  mandamus,  832 
Reid,  Judge,  assaulted,  suicide,  714 
Reid,  Whitelaw,  arrest,  1702 
Relief  bonds,  1054 
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Religion,  and  dogma,  1330-1;  modifying  laws,  812;  or  theology  ?  170, 
1221 ;  to  the  poor,  Carpenter  on,  479 

Religious  instruction,  not  a  necessary,  1360  ;  “  religious  purposes,”  1253  ; 
religious  societies,  1305 

Remarriage,  conditions  against,  1755-6;  terminates  alimony,  1413 

Remedies,  “home-made,”  828;  wills,  1767 

Remington  type  machine  case,  389 

Remittitur,  200 

Rensselaer,  Gen.  Stephen,  907 

Rent.  (See  Lease.) 

Repairs,  covenants,  1111  et  seq. 

Repartees,  of  counsel,  676  et  seq.  ;  of  prisoners,  693  et  seq. 

Repeals,  789,  802 

“  Repeat  paragraph,”  ruse,  688 

Repeating  slander,  1613 

Repledge  by  bailee,  1654 

Replevin,  Hocking  County  J.  P.  prac.,  63 

Reporter's  copyright,  986  ;  law  reporters,  741  et  seq. 

Reports,  law,  11,  749  ;  Texas,  754  et  seq. 

“  Repose  of  a  sister,”  mortuary  celebration,”  1235 

Representatives  (See  Suit,  surv.  of  cause)  liable  for  principal’s  tort,  1709 
Reproducing  copyright,  981 
Repudiation  of  contract,  1034,  1103 

«  Reputation,”  362  ;  dog,  scienter,  941 ;  not  “  character,”  631 
Repute,  evid.  inadm.,  291 
Res  adjud.,  insurance,  1448 
Res  gestae,  302 

Rescission,  1059,  1102-3,  1457 
Rescue  slave  cases,  1295  et  seq. 

Resemblance,  babe  exhibits,  352  ;  degree  in  labels,  1004 

Reservation  project,  835 

Respondeat  superior,  1488,  1674  et  seq. 

Ressel,  mail-coach  case,  1678 
Rest,  Judge  Bleckley’s  lines,  120 

Restraint,  of  marriage,  1091,  1418  ;  of  trade,  contracts,  1066  et  seq. 
Resuscitation  cases,  1174 
“  Retired”  juror,  205 
Re-tiring  wheel  lit.,  373 

Return,  of  engagement  ring,  1317  ;  of  writs,  252-3 

“  Rev.”  title,  1242 

Reversing  his  own  decision,  102  n. 

Revocation,  of  agency,  1135  ;  of  license,  1665  ;  of  will,  1766 
“Revulged  on  hisself,”  308 
Rex  non  potest,  maxim,  1460 

Rhetoric  (See  Bombast,  Exordium  and  Peroration)  ;  Bostonese  tales¬ 
man’s,  234  ;  model  judicial,  142  ;  Sir  Mat.  Hale’s  style,  145 
Rhode  Island,  crier,  247  ;  fishery  rights,  8’5 
Rhymed  paraphrasing,  English,  745  ;  Reports,  767  et  seq. 

Ribbon,  trade-mark,  1010 
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Rice,  Gov.  A.  H.,  1302 
Richardson,  Ch.  Jus.,  assaulted,  717 
Richardson,  Ch.  Jus.  Thomas,  20,  176 
Richardson,  Ch.  Jus.  W.  M.,  177 
Riker,  Recorder  Richard,  178 
Ridicule,  plea,  slander,  1615 

“Right  of  Privacy,”  998  n.  ;  right  of  way,  trespass,  action,  1711 
Rights,  bills  of,  5  ;  State,  7 
Ring,  engagement,  1317  ;  proving  value  of,  287 
Riots,  anti-rent,  908-9 

Riparian  boundaries,  1125  ;  riparian  rights,  1122  et  seq.,  1133  ;  trespass, 
1688-9 

Rip  Van  Winkle,  law  anachronism,  863 

“  River,”  646 

Road.  (See  Highway.) 

Robbers’  account  suit,  883 ;  robbers,  temp.  Hen.  III.,  232 
Robbery,  1220 

Robertson’s  Bot.  Garden  bequest,  1805 

Robinson  (Gov.  N.  Y.),  810 

Robinson,  Jonah  L.,  228,  1309 

Robinson,  Lelia  J.,  lawyer,  453 

Robinson,  Mrs.,  kissing-diary  of,  340 

Rochester  Patent,  906 

Rocket  case,  1493  ;  rockets,  nuisance,  1696 

“Roger  Williams,”  trade-mark,  1023 

Rogers,  Judge  (Phila.),  1224 

Rogers,  R.  V.,  1121  n. 

Rogers,  Samuel,  epigram  on  Brougham,  124  ;  “  Italy,”  gold,  etc.,  1645 

Rogues’  Gallery,  compulsory  phot.,  1306 

Rolling  stock,  realty,  1121 

Romans,  restr.  fern,  witn.,  265 

Romilly,  Sir  John,  384 

Romilly,  Sir  Samuel,  572 

Roof,  leaky,  eviction,  1115 

Rooke,  Sir  Giles,  102a 

Roosevelt,  R.  B.,  573 

“  Roots,”  wetting,  843 

Roper,  Mistress,  “heiress”  bequest,  1741 

“  Rosendale  Cement,”  trade-mark,  1021 

Ross,  Judge  George,  887a 

Rosslyn,  Ld.  Chanc.  (Ch.  Jus.  Lo’boro’),  162 

Rowntree,  Judge,  pun.  Kennedy,  710 

Royalties,  991 

Royce,  Judge  Stephen,  358 

Rubric  law,  1233  et  seq. 

Rule  in  Shelley’s  case,  617 

Rules,  D.  P.  Brown’s  “Golden,”  exam,  witn.,  472;  of  law  inflexible,, 
1362  ;  school,  unreasonable,  1254 
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Rumford,  Count,  Harv.  Col.  bequest,  1750 
Runaway,  joint  liability,  1475 
Runners  at  station,  nuisance,  1696 
“  Running  switch,”  negl.,  1500 
Russbottom,  Justice,  in  bull  case,  765 
Russell,  Gov.  Wm.  E.,  1302 
Russell,  Parson,  206 
Russell,  Sir  Charles,  574 
Russell,  Ld.  Wm.,  788 

Russia,  extrad.,  1300  ;  Russian  husband,  homicide,  891 ;  Russian  peasant, 
infanticide,  1152 
Rutledge,  Ch.  Jus.  John,  179 
Rutter-Collins  love-letters,  1311 
Ryan,  Abp.,  repartee,  398 
“  Rye  &  Rock,”  trade-mark,  1020 
Rynders,  Capt.  Isaiah,  1293 

S. 

Sable,  larceny  of,  972 
“  Sacking  a  spark,”  808 

“Sacred”  and  “secular,”  Sunday,  1622  et  seq. 

Sadler,  Josie,  phot,  copyright,  993 
Safe,  concealed  treasure,  1650 
Safety  guar,  by  sale  of  ticket,  1510 
Sailor,  negl.,  1507  ;  prisoner’s  repartee,  694 
Saint.  (See  St.) 

Salaries,  judges’,  3 

Sale,  gift,  1280;  of  business,  1066-7;  of  discovery,  1047;  “sale”  or 
“  gift,”  1193  ;  warranty,  1049  et  seq. 

Salem-creek  dam  case,  1697 
Salem  Register,  Story’s  motto,  185 
Salic  law,  homicide,  935 

“  Saloon,”  what,  849  ;  “Saloon”  sign,  nuisance,  1697 

Salt  barrel  suit,  372  ;  “  salt  scheme,”  1098 

Salt  Lake  glass  case,  1468 

Saltonstall,  Gov.  Gurdon,  1366 

Salus  populi,  maxim,  1284 

Salvage,  1029 

Salvation  Army  procession,  1189,  1627 
“  Sam,”  dog,  in  court,  334 
Sampling,  judges,  706  ;  jurors,  233 
Samuel  as  judge,  69 
Sanborn,  Prof.  E.  D.,  on  Choate,  483 
Sancho  Panza  as  judge,  873 

Sane  one,  sayings  of,  would  stamp  another  insane,  1785 
Sanitary  necessaries,  1358 
Sapolio,  monkey  trade-mark,  1013 
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“Sarah”  equals  “Sally,”  627 
Saratoga  boiler  case,  1474 
“  Satan  gets  liis  own,”  399 
“Satirist,”  slander,  1600 

Satisfaction,  and  acceptance,  1107  ;  and  accord  ;  1106;  artist’s  stip.  for, 
1109 

Saturday,  1625 

Sausage  case,  1505 

Saunders,  Ch.  Jus.  Edmund,  180 

Savage,  Ch.  Jus.  John,  1229 

“  Savored  of  the  realty,”  874 

“  Saw  her  in  bed  with  him,”  not  actionable,  1577 

Sawtelle,  Mrs.  L.  J.  R. ,  lawyer,  453 

Saxon  language,  Fortescue  on,  742 

Scale-beam,  law  blunder,  793  ;  “  scale-maker,  “  sail-maker,”  490 

Scalping  ticket,  1672 

Scar,  reversal  for  pointing  to,  333 

Scarlett,  James  (Baron  Abinger),  113  ;  “scarlett”  reflection,  363 

“Scat-schism”  case,  1587 

Schell,  Richard,  913,  915 

Schenectady  wine-cask  case,  1465 

Schismatic  bells,  1245 

Scholfield,  Judge  John,  1700 

“  School  for  scandal,”  1566 

Schools,  1254-5  ;  school-teacher,  exoneration,  1061 

Schusterus’  epitaph,  469 

Schuyler,  Gen.  Philip,  907 

Schuyler,  Mrs.  M.  M.  H.,  999 

“  Sch windier,”  369 

Science,  Chr.,  1264 

Scienter,  owner’s,  vicious  animal,  939  ;  vendor’s,  1085-6 
“  Scilicet,’’'’  613 

“  Scire  facias  to  revive  the  judgment,’  739 
Scorned  one  scorning,  1327 

Scotch  crier,  245;  jury,  240;  law  cant,  605  ;  laws,  brevity,  790;  mai- 
riage  requisites,  1370,  1377  ;  oath-taking,  61  ;  practice,  second  peti¬ 
tion,  1607 

Scotch  Am.  Presb.  church,  1224 
Scott,  Dred,  581 

Scott,  John  (Ch.  Jus.  Earl  of  Eldon),  139 

Scott,  Sir  Walter  :  “And  the  stern  joy,”  426;  Hutchinson-Mackitchm- 
son  lit  366;  law  anachronism  of,  862;  on  Fortescue,  742; 
Peebles  on  law,  605  ;  “  To  all,  to  each,”  946;  “Where  lives  the 
man,”  1545  ;  “  Will  Surry  dare,”  1271 
Scott,  Wm.  (Baron  Stowell),  186 
“  Scrape  ”  turpentine,  personalty,  1134 
Screens  in  car  windows,  1517 

Scriptures,  errancy,  169,  1239;  rendering  tenantable,  1112 
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Scriveners,  clergymen  as,  1771 
Scroggs,  Ch.  Jus.  Wm.,  181 

Sculping  and  scalping,  387 ;  sculpture  case,  report,  760  ;  stip.  to  satisfy, 
1109 

Sea-weed,  gathering  on  Sunday,  1633  ;  high-water  mark,  1124 
Seal,  jud.  notice,  292 
Seals.  Behring  Sea,  972 
“  Seaman,”  647 

“  Secular  ”  and  “  sacred,”  Sunday,  1622  et  seq. 

Second  jeopardy,  1207;  “second  petition,”  Scotch,  1607;  second  trans¬ 
lation,  copyright,  988 
Secondary  evidence,  297  et  seq. 

Seclusion,  sacred,  1680  ;  seclusion  distance,  negl.,  1503 

Secret  pref.,  1088-9 

Secreting  goods,  1262 

Sects  of  English  judges,  111 

“  Sedentary,”  286 

Sedgwick,  Judge  Theodore,  1322 

Sedition,  Bodin’s  story,  counterclaim,  66 

“Seduce,”  defined,  1535  ;  seduction,  civil  suit,  1532  et  seq. ;  crim.  pros., 
1536-8,  1550-2,  1564  n. ;  second,  1551 
Seeds,  custom,  outgoing  tenant,  1134 
Sekhenren’s  (Egyptian)  will,  1737 
Selborne,  Ld.  Chanc.  (Roundell  Palmer),  56,  182 
Selden,  Judge  S.  L.,  932 
Self-control  in  cross-examining,  242a,  472 
Self-crimination,  308 
Self-defense,  homicide,  1155 
Self-impositions,  judicial,  102a 
Selfridge,  Oliver,  testator’s  jealous  delusion,  1790 
Sellers'  tricks,  1267  et  seq. 

“  Selling,”  leasing  for  999  years,  853  ;  “  short,”  1075  ;  to  prostitutes,  1083 

Semel  furibundns,  semper,  maxim,  1786 

Senile  infirmities,  will,  384,  1774-5 

Sensationalism,  impolitic,  429  ;  of  the  press,  1707 

Sentence  (See  Penalty)  ;  of  purveyors,  785  ;  reconsidering,  1217 

Separate  business,  wife’s,  1337  ;  separate  living,  necessaries,  1354 

Separation,  deeds,  1329,  1398  ;  of  witnesses,  62 

Sepulture,  1304-5 

“  Serpent  of  Pharaoh,”  no  copyright,  1025 
“  Sertorius,”  D.  P.  Brown’s,  472 
Servant  (See  Master)  ;  liability,  1061  et  seq. 

“  Served,”  621 ;  service  (See  Process)  ;  loss  of,  by  seduction,  1540-2 
Servia,  oath-taking,  61 
Servitude,  two  grants,  1120 
Set-off.  (See  Counterclaim.) 

Settle,  Judge  Thomas,  1363 
Settlements,  ante-nuptial,  1329 


INDEX. 


1439 


Settling.  (See  Suit.) 

Seventh  Reg.  N.  Y.,  slander,  1615 
Sewall-Winthrop  episode,  422 
Seward,  Win.  H.,  1209 
Sewing-machine  a  necessary,  1356 
Sex,  “  the  weaker,”  108 

Sexual  intercourse,  crim.  stat.,  1564  n.  ;  words  imputing,  slander,  1574 
Shakespeare:  “Ecstasy  of  love,”  1365;  “Good  name  in  man,”  1566; 
“Proud  man,  drest,”  1678;  “Thou  art  a  lady,”  1354;  Shake¬ 
speare’s  will,  1739 
Sham  litigation,  389 
Shaparo's  (Agnes)  reappearance,  1171 
Sharp  practice  (See  Lawyers),  433 
Sharswood,  Ch.  Jus.  George,  182a,  440,  1389,  1523 
Shaw,  Ch.  Jus.  Lemuel,  183,  266,  746,  1188,  1295,  1426,  1488,  1750 
Shea,  Ch.  Jus.,  N.  Y.  Marine  Ct.,  1563 
Shearman,  T.  G.,  913,  920  et  seq. 

“  Sheep,”  telegram,  1136  ;  unfleeced,  109 
Shelley’s  Case,  rule  in,  617 
Shepley,  Judge  Ether,  110 
Sheridan,  “Phil,”  LL.  D’d,  1232 
Sheridan,  R.  B.,  456,  1316,  1566 

Sheriff,  duties  of,  253  ;  omitting  service,  965  ;  sale  by,  Sunday  paper 
notice,  1637  ;  sheriffs,  female,  259 
Sherman  anti-trust  act,  1098 
Sherman,  Gen.  W.  T.,  93 
Sherman,  R.  M. ,  674 
Sherry  &  Helm’s  repartee,  680 
Sherwood,  Ch.  Jus.  T.  A.,  86,  280,  839,  1346,  1538 
“  Ship,”  what,  856  ;  owner  surrendering  vessel,  832 
Shipper’s  duty,  1511 
Shipping,  master  binds  owners,  1139 
Shirra’s  parish,  ‘  liars,”  354 
Shirt,  trade-mark,  1010 
Sholes,  C.  L.,  389 
“  Shoreacres,”  law  anaclir.  in,  863 
Shooting  feat,  homicide,  1166 ;  shooting  test,  325 
Shreveport  prost.  ord.,  804 
“  Shyster,”  slander,  1578 
Siamese  trial,  37 
Siberian  exile,  1300 
Sic  uter e  tuo,  maxim,  1478 
Sickness  exonerating,  contr.,  1062 
Side-judges,  N.  H.,  668 

“Side-walk  suspended,”  San  Francisco  ord.,  806 
Sidney,  Algernon,  1722  et  seq. 

“  Sighs,”  prisoner  poet  on.  702 
“Sign,”  Baldwin’s,  665  ;  trade-mark,  1000 
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Signatures,  invisible,  phot.,  346 
Silence.  (See  Non-disclosure.) 

Silverware,  Judge  Bynum’s,  1162 
Similes,  judicial,  76 
Simmers,  Miss  E.  B.,  letter  of,  1327 
Simond,  Jean,  “Si  bene  com.”  1195 
Sims,  Thomas,  589 
Sin,  life  ins.,  1432 
Singer,  exon,  contract,  1062 
Singer  Co.  elevator-case,  1474 
“  Singer  System,”  trade-mark,  1009 
Singing  on  witn.  stand,  337-8 
Singing-school,  disturbing,  1188 
Sinking  fund  for  railroad,  836 
Six  Articles,  bloody  bill  of,  115 
Six  carpenters,  tresp.,  1677 
“  Six  Cord,  40,”  trade-mark ,  1010 
Skeleton  in  evid.,  285 
Skilled  services,  contr.,  1069 
Skinner,  Judge  Onias  C.,  109 
Skull  exhibit,  evid. ,  325 
“  Skunk,”  slander  case,  1620 
Slag  case,  1489 

Slander  (See  Privilege  and  Words),  1565  et  seq. ;  by  wife,  1352  ;  com¬ 
pulsory  exposure  refused,  335  ;  defenses,  1614  ;  indemnity  against, 
1090  ;  of  dog.,  942 
Slang,  628 

Slave,  child,  custody,  1293 ;  freed,  marriage,  1373 ;  fugitive,  1294-6  ; 
homicide,  anc.  law,  935  ;  law  blunder,  800  ;  selling  liquor  to,  1715  ; 
warranty,  1111 

Slavery,  ante-bellum,  judicial  ideas  on,  163 ;  in  Mass. ,  1295 

Sled  is  “  tool  ”  exempt,  649 

Sleeping-car  larcenies,  1514 

“  Slightingly,”  361 

Slough  case,  1208 

“  Slut,”  slander,  1572 

“  Small  of  the  back,”  678 

Small-pox,  innkeeper,  1664 

Smalley,  David  A.,  110 

“  Smart  ”  untruly,  432 

“  Smell  well,”  episode,  400 

Smelting- works,  nuis.,  1693 

“  Smith  and  Wesson,”  not  id.  son.  “  Smith  and  Weston,”  627 

Smith,  Judge  E.  D.,  932 

Smith,  James,  epigrams  on  lawyers,  402 

Smith,  Judge  J.  C.,  1627 

Smith,  Judge  Jeremiah,  1140 

Smoking  in  court,  708 
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Smollett,  Tobias,  Tom  Clarke’s  erud.,  616  ;  “trust  Providence  ”  1244 

Smuggling,  1082 

Snatching  from  witn.,  688 

Snake-charmer,  homicide,  968 

“  Sober  moments,”  slander,  1583 

“  Socage,”  619 

“  Social-evil  legislation,”  839 
“  Social  leper,”  slander,  1594 
Society  for  prevention,  417 
Society-woman,  necessaries,  1355-7 
Sodomy,  slander,  1574 

“Soldier,”  case,  larc.,  1210;  enlistment,  1288  ;  soldier-belt  case,  1150 

Sole  defendant  breach  prom.,  1326 

Solomon  as  judge,  64 

Solon,  dog  law,  935  ;  tramp  law,  838 

“Some  for  love,”  1776 

Somerville-crossing  case,  1683 

Somnambulism,  accident  ins.,  1433  ;  ground  of  acquittal,  1213 

“  Son-in-law,”  736,  1420 

Sorcery,  783,  1567 

“  Soul  to  hell,”  252 

Soule,  Pierre,  575,  738 

Soundness  implied,  1050 

South  Carolina  colonial  court,  28 ;  no  divorces,  1394  ;  prohibition,  liq. 

to  slave,  1715 
“  South  Sea  scheme,”  901 
Southern  women,  455 
Spain,  courts  of,  25  ;  oath-taking,  61 
Spalding,  Judge  R.  P.,  1086 
Spark's  Life  of  Wash.,  letters,  copyright,  978 
Spartanburg  jury’s  report,  229 
Special  deposit,  1653 
Specific  perf.  (See  Performance.) 

Speculation,  ground  for  injunction,  913 
Speed,  proving,  290 
Speer,  Judge  Emory,  90 
Spelling,  punc.,  will,  1763,  1816 
Spencer,  “  Charley,”  764 
Spendthrift  mortgagor,  1092 
Spinoza  and  his  sisters,  392 

“  Spirits  ”  defined,  1194  ;  “spirituous,”  what,  194,  845 

Spiritual  advisers,  will,  1770-1;  “  Athenaeum,”  1263;  causation,  1150; 

“  defamation,”  1570  ;  “  nurture”  case,  1:241 
Spiritualistic  influence,  will,  1769  ;  spiritualism,  testator’s  belief, 
1792 

Sprague,  Judge  Peleg,  184 

Spring,”  lawyer’s  “  Ode  to,  653 

Spring  (or  well),  no  easement  in  shade,  1117 

91 
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Springfield  club  case,  1195 
Spring-gun  case,  1679 
Squib  case,  1150,  1463 
“  Squire  Lottery  ”  trial,  871 
Squirrel-hunt  case,  1072 

Stafford,  W.  P. :  “  A  Possible  Misnomer,”  242  ;  “  As  far  as  two,”  etc., 
490  ;  “  The  farmer  leaning,”  1204 
Stage  law  lingo,  656 
Stairs,  negl.,  1519 
Stakeholder  injuncted,  1072 
St.  Albans  (Holborn)  church  case,  1233 
Stallion,  nuisance,  1692 
Standard  Oil  trust  case,  1098 
Stanley’s  dowry  arb.,  52 
St.  Ann  curacy,  1230 

Star,  simile,  469  ;  trade-mark,  1010  ;  star-actor’s  contract,  1064 
Star  Chamber,  16,  785 
Stare  decisis,  802,  1639 
Starch  case,  “  vanity,”  743 

State  and  Fed.  authorities,  confl.,  887a  ;  restraint  on  foreign  corp.,  1450 

State  Rights,  7,  164 

States,  admission  of,  809 

Statham,  Nicholas,  first  law  book,  778 

Station,  railway,  manners,  1674;  platform,  negl.,  1519 

Statute  books,  11  ;  stat.  of  frauds,  791 

Statutes,  construction  of,  859 ;  jurors  consulting,  212;  “overruled,” 
97  ;  titles  of,  840  ;  wife’s  liabilities,  change,  1351-2 
Steamboat  owners,  combination,  1098 
Steele,  Sheriff  O.  N.,  shot,  909 
“Steer,”  “beef-steer,”  627 
Steggles’s  (widow)  case,  1695 
Stenographers,  731,  1067 
Stennecke,  Miss,  homicide,  1175 
Stephen,  Sir  J.  F.,  will,  1741 
Stephens,  Alex.,  576 
Stepping  off  moving  train,  1500 
Stereoscopic  views  in  evid.,  349 
Sterne,  Laurence,  359,  875 
Sterrett,  Judge  J.  P.,  1666 
Stevens,  G.  A.,  868 
Stevens,  Thaddeus,  577 

Stewart,  A.  T.,  to  Bismarck,  1752  ;  will  of,  1742 

St.  Hilda  cragsman,  homicide,  1152 

Stifling  prosecution,  1077-8 

Stipulation,  artist’s,  to  satisfy,  1109 

St.  James  (Hatcham)  church  case,  1238 

St.  John’s  church  case,  1227 

St.  Louis  ord.  lie.  prost.,  839  ;  “St.  Louis  Lager,”  trade-mark,  1022 
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Stock,  “  gambling,”  1074-5  ;  pledgee’s  usage,  299  ;  pooling,  1098  ;  specu¬ 
lations,  Erie,  911 

Stokes-Fisk  jury,  196  ;  witnesses,  58 

“  Stole,”  when  not  actionable,  1570-1  ;  “stolen,”  when  act.,  1568 

Stone,  into  coal-shaft,  1165  ;  “  to  his  memory,”  622 

Stopping  over,  1669  ;  stopping-place,  1671 

“  Stopping  place,”  1671 

‘•  Storing  ’”  in  ins.  policy,  1449 

Storks’  courts,  977 

Storm,  James,  908 

Storrs,  Henry  R.,  1200 

-Storrs,  Dr.  R.  S.,  on  Choate,  487 

Storrs,  Ch.  Jus.  Wm.  L.,  1535 

Story,  Judge  Joseph,  advice,  “Be  brief,”  etc.,  430  ;  biog.,  185;  compli¬ 
ment  to  Kent,  155  ;  crier,  episode,  247  ;  on  interpreting  statutes, 
859  ;  on  law,  an  elastic  power,  776 ;  on  Sir  M.  Hale,  748 ;  on 
“  malice,”  1706  ;  on  official  salaries,  1226  ;  on  publisher’s  liability, 
1609 

Story,  Wm.  W.,  185 

Stott.  Dr.  Eli,  testator's  belief,  1778 

Stout,  Sarah,  death,  884 

Stove  blown  up,  1679 

Stowe.  J.  TS.,  vindictive  testator,  1813 

Stowe,  Mrs.  H.  B.,  on  Chase,  480 

Stowell,  Baron  (Wm.  Scott),  186 

St.  Peter’s  (Folkstone)  church  case,  1237 

Strafford,  Earl  df,  seritenced,  788 

“Stratagem,”  in  rape  stat.,  what,  1555;  stratagems,  lawyers,  687 
Straw  and  cinders,  joke,  hom.,  1164 
Straw,  James,  epitaph,  397 
“  Straw  man,”  witn.,  355 
Stream,  boundary  on,  1125 

Street,  area  on,  1129  ;  chair  but  not  man  “  in;” '842 
Street  number,  trade-mark,  1002 
Street  talk  and  new  trial,  81 

Strike,  exonerating  carrier,  1059  ;  strikes,  830,  1093 

Strychnia  test,  evid.,  286 

Stuart,  Alvin,  1496 

Stuart  and  L.,  collation,  1250  n. 

“  Stubborn  eleven,”  220 
Students’  answers,  733-5 
“  Stultifera  Navis,"  109 
Subjacent  support,  1119 

Submission  to  arbitration,  1108  ;  ousting  jurisdiction,  1078 
Subscription,  contract,  1030 
Subsidy,  railroad  sinking  fund,  836 
Substituted  contracts.  (See  Novation.) 

Subterranean  waters,  1686 
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Success,  professional,  429,  444 
“Suet,”  739 
Suffrage,  woman,  1422 
Sugar  coating  premonition,  85 
“  Sugar-trust,”  1098 
Sugden’s  mistaking  side,  684 

Suicide,  advising,  1153  ;  from  injury,  1471  ;  life  ins.,  1429  et  seq. 

Suit,  husb.  and  wife,  1339  ;  parties,  63  ;  in  slander,  1609  ;  in  trespass  q. 
c.  /.,  1711;  settling  clandestinely,  440;  prematurely,  379  ;  sur¬ 
vival  of  cause,  actio,  etc. ,  maxim,  1028,  1325,  1523,  1581,  1709 
Sullivan,  Algernon  S.,  578 
Sullivan,  John  L.,  766,  1147 
Sultan  story,  603 
Summa  ratio,  maxim,  802 
Sumptuary  laws,  779,  814 
Sun-bonnet  case,  1507 

Sunday,  1621  et  seq.  ;  blue  laws,  814;  “except  as  refreshment,”  794; 
Gibson's  fiddling  on,  144 ;  hiring  on,  1084  ;  marriage  on,  1419 ; 
“twenty  miles,”  797  ;  whistling  on,  1239 
Sunday-school  cases,  1253 
Sundown  and  sunrise,  between,  634 
“  Supersedeas,”  668 

Superstition  and  legislation,  813 ;  of  Sir  M.  Hale,  145 ;  superstitious 
uses,  1763 

Supplication,  Orkney  dominie’s,  1424 
Supplicavit,  1349 

Support  for  life,  contr.  1103 ;  lateral  support,  1119 ;  support  of  child, 
1334  ;  of  wife,  1353,  1399 
Supreme  Court  of  U.  S.,  Edw.  Everett  on,  29 

Surety,  discharged  by  death,  1036  ;  rights  and  liabilities,  1055  et  seq.  ; 


wife  as,  1339 
Surface  water,  1690 
“  Surplusage,”  all  after  text,  860 
Surrender  of  fugitives  from  justice,  1299  et  seq. 
Surtees,  Bessie  (Countess  Eldon),  139 
Surveyor’s  mistake,  1455 
Survival.  (See  Suit.) 


Survivor’s  testimony,  303 

Survivorship,  ins.,  142?  ;  presumption  of,  295 

Susanna,  witn.  separated,  62 

Sutfen,  Mrs.,  homicide,  1162 

Sutherland,  Judge  Josiah,  1343 

Sutherland  sisters  case,  1584  n. 

Suum  cinque,  685 

Swallow  nests,  simile,  810 

Swayne,  Gen.,  on  lawyers’  culture,  424 

Sweden,  oath-taking,  61 

Swedenborg,  Emanuel,  test,  capac.,  1787 

'  t  jj-(  t  1  '  "  k  1 
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Sweetheart,  unsolicited  advice  against  slander,  1593 
Swett,  Leonard,  580 
“  Swimming  ”  in  park,  647 

“Swindled  the  country,”  1571 ;  “swindler,”  not  actionable,  1571  ;  col¬ 
loquy,  1576 

Swine,”  “  turned  into,  1577 

“  Swore  falsely,”  slander,  1575 

Syndicate  trusts,  1098 

Synod  of  North  America,  1224 

“  Syrup  ”  (See  Maple)  ;  trade-mark,  1015 

Syracuse  post-office  case,  374 

T. 

Tact.  (See  Judges,  Lawyers  and  Witnesses.) 

Taft,  Judge  R.  S.,  778  n. 

Tailor,  must  secure  against  pilfering,  1664  ;  trying  on  clothes  in  court, 
326  ;  usage,  evid.,  299 
Talbot,  Ld.  Chanc.  Charles,  187 
Talcott,  S.  A.,  mistaking  side,  684 
Tale-bearing  legalized,  828 
Talesmen.  (See  Jurors.) 

Talking,  bombast,  430  ;  loudly  in  street,  1189 

Talmage,  Rev.  De  Witt,  1147 

Talmud,  oath,  354 

Tampering  with  photographs,  349 

Taney,  Ch.  Jus.  Roger  B.,  337,  581 

Tapley,  Judge  R.  P.,  188 

Tardiness,  delay,  etc.  (See  Law  and  Reform.) 

Tattoo-marks,  in  court,  335  ;  to  indicate  marriage,  825 
Taxation,  of  animals,  972  ;  bonds,  1054  ;  exemption  from,  1054  ;  legacy, 
1762  ;  “  treason  ”  to  oppose,  1732 
Taylor,  Dr.,  exp.  witn.,  1176. 

Taylor,  Hank,  63 
Teacher.  (See  Schools.) 

Tears  for  effect,  431 

Teeth,  artif.,  necessaries,  1358  ;  exhibit,  evid.,  333  ;  incision,  clew,  310 
“Telegram,”  by  telephone,  648:  mistakes  in,  1484;  not  inviolable  by 
courts,  etc.,  277 

Telegraph,  deposit,  1100  ;  posts,  negl.,  1483  ;  telegrapher  making  operator 
agent,  1136  ;  telegraphy,  copyright,  987 
Telephone,  monopolies,  1097 ;  rates,  1100  ;  wires,  negl.,  1483 
Tellers’  bonds.  1056 

“Temperance,”  “temperate,”  “intemperate,”  in  liquor  laws,  ins.  pol., 
etc.,  849,  1432  ;  “  temperance”  club,  1195 
Templars  and  Clement  V . ,  934 
Temple  insignia,  394 

“  Ten  Commandments,”  696  ;  “  Ten-thousand  dollar  Beauty,”  966 
Tenant,  tenantability,  etc.  (See  Lease.) 
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“Tender  maide,”  530 

Tennessee,  legislative  blunder,  800 

Tennyson,  Alfred,  “  lie,”  268 

Tenterden,  Ch.  Jus.  (Charles  Abbott),  189,  1075 

Tenure  ceremonies,  50 

Termini,  1126 

Terrorizing  the  judge,  709 

Test-oath,  Argyle  refusing,  40 

Testamentary  capacity.  (See  Wills.) 

Tests,  evid.,  invol.,  330-2  ;  voluntary,  322  et  seq. 

Texas  (Mich.)  J.  P.  and  “  Tophet,”  98 

Texas  (State),  lawyers  fisticuffing,  720  ;  Reports,  754  et  seq. 

Thackeray,  “  Cox’s  Diary,”  Mulligan’s  exord.,  877 
Thatcher,  Judge  George,  661 
Thatcher,  S.  D.,  on  Higher  Law,  866 
Thayer,  Judge  M.  R.,  1400 

Theater,  crowd,  nuisance,  1696 ;  chairs,  fixtures,  1131  ;  tickets,  166.> 

et  seq. 

Theatrical  contracts,  1062  et  seq.  ;  manuscript,  copyright,  980 
Theogonies,”  “other  Egyptian.  491 

Theological  and  stipulogical,  1229 ;  theology,  or  law  ?  417  ;  versus  re¬ 
ligion,  170,  1330-1 
Theresa,  Maria,  897 
“  Thertainty,”  626 
Thesiger  (Ld.  Chelmsford),  384 
“  Thief,”  “  thieving  puppy,”  1570,  1576 
Thief-luck,  1209  et  seq. 

“Thing”  in  trade-cart,  854 
Things  in  evid.,  339  et  seq. 

Thirty-nine  Articles,  1223,  1232 
Thompson,  I.  G.,  582 
Thompson,  Ch.  Jus.  James,  428 
Thompson,  S.  D.,  752  n. 

Thornton,  Judge  Anthony,  1281 

Thrall,  R.  R.,  583 

Thrasher,  Justice  Fielding’s,  874 

Threatening  letter,  1165i 

“Threet,”  “Thweat,”  indictment,  627 

Thumb  exhibit,  evid.,  324 

Thurlow,  Ld.  Chanc.  Edward,  190,  1754,  1757 

Thurman,  Ch.  Jus.  A.  G.,  1629 

Thwaytes,  Ann,  testatrix,  halluc.,  1784 

Tichborne  case,  324.  675,  903 

Ticket,  rights  and  liabilities  of  holders,  1665  et  seq. ;  sale  imports  guar¬ 
anty  of  safety,  1510  ;  stip.  for  non-liability,  1670 
Tide-water,  boundary,  1125 
“Tie-up,”  “corner,”  “deal,”  1073 
“  Tige,”  why  ?  1018 
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Tights  case,  1063 

Tilda  Larson’s  case,  1680 

Tilghman,  Cli.  Jus.  Wm.,  467 

Time  of  escape,  not  included,  1219  ;  of  executing  will,  N.  Y.  stat.,  1770  ; 
of  travail,  648  ;  proof  of  time,  290  ;  reckoning,  253  ;  Sunday  in 
computing,  1642  ;  times  and  seasons,  jud.  notice,  292 
Tindal,  Ch.  Jus.  N.  C.,  1165 
“  Tippets  ”  case,  1235 
Tip-staff  grandeur,  243 
Tires  case,  323 

Title,  of  book,  copyright,  989 ;  of  statutes,  840 ;  on  delivery,  1046-7  ; 

passing  under  parol  agency,  1135  ;  under  forged  will,  1765 
Titliing-men,  258 
“To  wit :  to  woo,”  613 

Tobacco  depravity,  708  ;  labels,  1011 ;  trick,  explosion,  1163  ;  tobakfmn. 

pore,  nocumentum,  1506,  1674 
Todd,  Prof.  Albert.  449 
Todd,  W.  H.,  tears,  431 
Toler,  John  (Ld.  Chanc.  Norbury),  172 
Tomatoes,  “love-apple,”  876  ;  not  “  fruits,”  856 
Tongue,  pun.  cleft  stick,  47 
Tontine  system,  1425 
Tooke,  J.  Horne,  469 

“  Tool,”  in  exempt,  stat.,  649  ;  in  ins.  pol.,  1446 
Tooth  into  throat,  negl.,  1486 
Tories  against  Spencer  Cowper,  885 
Toronto  crier,  episode,  248 
Tort,  joint,  prac.,  949 

Torts,  1644  et  seq. ;  by  animals,  935  et  seq. ;  by  husb.,  wife  or  third 
parties,  1344  et  seq. 

Torture  trials,  32,  39 

Torturing  animals.  (See  Cruelty.) 

Town.  (See  Mun.  Corp.) 

Townsend,  John,  slave  manum.,  1786 
Townshend,  G.  A.  (“  Gath  ”),  on  Groesbeck,  518 
Tracks,  tests,  evid.,  329  et  seq. 

Trade-marks,  1001  et  seq. 

Trade,  restraint,  contr.,  1066  et  seq. 

Tragedies,  court-room,  712  et  seq.,  1414 
Trains  run,  Sunday,  1626. 

Tramp  and  bull,  episode,  954 ;  tramp  law,  Egyptian,  838 ;  Vermont, 
819  ;  license,  782  ;  Tex.  episode,  “  Let  me  out,”  705 
“Transaction,”  650  ;  with  decedents,  evid.,  303 
Transcontinental  railroad,  836 
Transferees  against  consignees,  1040 
Transit  terra,  maxim,  1110 
Transmutable  blanks,  fraud,  1272 
Transportation  of  king,  law  blunder,  792 
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Trap  shooting,  970 
“  Travel  by  sea,”  within  land,  841 

“  Traveler,”  elephant,  967  ;  who,  1580,  1660  ;  “  traveling,”  648 
Tread-mill,  dog,  970 
Treason,  1720  et  seq. 

“Treasure-trove,”  629 
Treaty,  extradition,  1299  et  seq. 

Trees  overhanging,  1128 

Trespass,  ab  initio,  1146,  1677  ;  disting,  from  “  case”  in  old  Mass,  pi., 
1476  ;  fraudulent  accession,  1274  ;  husband’s,  to  reach  corpse, 
1305;  indemnity,  void  contr.,  1086;  N.  J.  county  pros.,  691; 
pleading,  949;  quare  cl.fr.,  1305.  1685  et  seq.,  1711  ;  vi  et  armis, 
1678  et  seq. 

Trespasser,  converting  corn,  dam.,  1275  ;  homicide,  1160 
Trial  (See  New  Trial);  conduct  of,  62  ;  immunity  of  extrad.  person, 
1299  ;  public,  60  ;  tragic,  at  Milwaukee,  1414 
Tribune,  N.  Y.,  on  Fen.  Cooper,  1603  ;  travesty  on  indictments,  604 
Tricks,  larceny  by,  1202-3  ;  of  sellers,  1267  et  seq. 

“Trinity,”  oath-taking,  61 
Trinity  Church  litigation,  381 
Triune  husband,  313 
Trover,  1645  et  seq. 

Troy  slough  case,  1208 
Troy-Gordon  fight,  719 

Trustees,  dividend  rule  for,  1759  ;  wife’s,  1329 

Trusts,  stock-pooling,  1098  ;  syndicates,  1098 ;  testamentary,  1761-3 ; 

trust  deeds,  1107a 
Tucker,  Geo.  F.,  1815 
“  Tudor  or  Stuart,”  787 
“  Tugging  at  my  gown,”  Erskine,  509 
Tuition  of  child,  a  necessary,  1360 
“  Tunnel  locomotive  battle,”  Alb. -Erie,  925 
Turkey,  Draper-Rice,  376  ;  larceny  of,  972  ;  reclamation  of,  975 
Turkish  courts,  24 
Turley,  Judge  W.  B.,  1788 
Turner,  Sharon,  will,  compl.  wife,  1810 
Turner-Field  quarrel,  512 
Turnip-seed  case,  801 
Turn-table  case,  1503 
Tuskaloosa,  S.  &  A.  Ass.  lottery,  1282 
Tutt,  Judge  (Sedalia),  697 

Tweed,  Wm.  M.  (“  Boss”),  559,  905  ;  attorneys’  contempt,  721 

Twelve  jurors,  or  less  or  more  ?  240 

Twelve  Tables,  law  as  to  animals,  935 

Twyman  will,  1771 

Tying  to  tail,  homicide,  1164 

Tyndal,  Ch.  Jus.  (Nich.  Conyngham),  191 

Type- writing  mach.,  sham  litigation,  Calig.  and  Rem.,  389 

Tything-men,  258 
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U. 

Ultra-formal,  621 
“  Unanimous  ”  jurors,  202 
Uncertainty,  element,  wagering  contr.,  1072 
“  Uncommon  prayer”  case,  1244 
Unchastity,  slander,  1572-4  ;  witness’s,  280 
“  Uncle  Tom’s  Cabin,”  transl.  copyright,  988 
Unconscionable  contracts,  1092 
Undertaker  excused,  jury  incident,  234 
Undue  infl.,  will,  1769  et  seq. 

“  Union”  stipul.  against  non-un.  men,  1094 
“  Unitarian  Christians,”  1246 
“Unities”  defined,  430 
“  Unless,”,  in  Manitoba  law,  795 
“  Unmanned,”  739 
“Unmarried,”  1539,  1745 
“  Unoccupied,”  in  ins.  poL,  1447 
“Unsafe,”  mortgagee  deem,  1048 
“  Upon  the  line,”  650 

Upper  and  lower,  dams,  1122  ;  tenants,  1121 
“  Upper  court  of  errors,”  867 
Upsetting  camera,  1679 
Usage,  oral  evid.  of,  299 
User,  prescription,  1116  et  seq. 

Uses,  stat.  23  Hen.  VIII.,  1703 
“  Usual  expenses,”  300 
Usury,  1081 

Utah,  foreign  divorce,  1407-8 
Utica  scaffolding  case,  1474 
Utile  per  inutile,  maxim,  1028 
Utopia,  More’s,  411 

V. 

Vaginismus  case,  1400 
Valencia  court,  25 
Valentine,  Judge  D.  M.,  1076 

Validity,  of  contracts,  1066  et  seq.;  of  marriage,  1366  et  seq.;  of  will, 
1768  et  seq. 

Value,  proving  of,  287,  290 

Van  Buren,  John,  biog.,  584  ;  in  Anti-rent  War,  908  etseq.;  punished  for 
contempt,  719 

Van  Cott,  J.  M.,  on  Choate,  494 
Van  Hennigh,  Mrs.,  will,  1810 
Van  Ness,  Judge  W.  W.,  557 
Van  Rensselaer,  R,,  1301 
Van  Schaack,  Peter,  460 
Van  Steenberg,  anti-rent  rioter,  909 
Van  Valkenberg,  sup’t,  923  et  seq. 
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VanVechten,  A.,  1229 
Van  Wormer,  Judge  Aaron,  93 
Van  Zandt,  wax  figure,  999 
Vanderbilt,  Com.  Cornelius,  912  et  seq.  ' 

Vanderpoel,  A.  J.,  585 
Vanity,  female,  extenuation,  1211 
Variance,  627 

“  Varlet  and  knave,”  actionable,  1582 
Veiled  murderess,  130  n. 

“Vein,”  in  mining,  what,  640;  in  wood,  clew,  arson,  310 

Vendetta  litigants,  385 

Venereal  disease,  slander,  1572 

Venue,  in  crim.  cases,  1220  ;  in  dog  tort  case,  945 

Verba  chart  arum,  maxim,  1028 

Verba  generalia,  maxim,  1028 

Verbiage  of  indictments,  old  pleadings,  etc.,  601  et  seq.;  of  lawyers,  430, 
654 ;  of  statutes,  861 

Verdicts,  admonitory,  229  ;  big,  201 ;  “  chalking,”  217  ;  coroner’s  jurors’, 
228 ;  “  in  accordance,”  219  ;  invalid  for  jurors’  misconduct,  210 
etseq.;  ordering,  59  ;  rebuked,  207  ;  recommending  to  mercy,  202  ; 
setting  aside.  62  ;  uncertain,  200 
Veriplaca,  822  n. 

Vermin,  untenantability  by,  1113 

Vermont,  law  and  chancery,  31 ;  marriage  req.,  1368  ;  marriage,  nude 
widow’s,  1366 ;  verdant  girl’s,  1378  ;  tramp  law,  819 
Vernon’s  abducting,  1459 
“  Vert-vert,”  copyright,  982 
Vesey,  Francis,  Jr.,  will  of,  1742 

“  Vessel,”  what,  651  ;  owner’s  liab.  on  master’s  contract,  1139 ;  surren¬ 
der  to  creditors,  832 
“Vestments,”  1238 
Vicarius  non  habet,  maxim,  1028 
“Vichy,”  trade-mark,  1021 
Victoria,  Queen  and  Albert,  etchings,  997 
“  Videlicet,”  613 

Vigilantibus ,  non  dorm.,  maxim,  1028 

Village  (See  Mun.  Corp.);  officers,  257 

Villette  forging  note  for  necklace,  897 

Villette,  homicide,  312 

Violin  (See  Fiddle);  is  “tool”  exempt,  649 

“Viper,”  in  will,  1813 

Virgin,  Judge  W.  W.,  192 

Virgin  modesty,  1537 

Vis  major,  1684,  1689 

Visible  presence  in  the  elements,  1236 

Vogt  Carl,  Stupp,  alias,  257 

Voice,  identifying  by,  314  ;  “lulls,”  664  ;  of  burglar,  336  ;  “of  human¬ 
ity,”  cy  pres,  1753 
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'Volenti  non  fit,  maxim,  1346,  1506,  1544 
“Voluntary  exposure,”  1433 
Von  Twiller,  Gov.,  “  balancing  ”  accounts,  101 
Vories,  Judge  H.  M.,  110,  839 

Vote,  bribery,  1197  ;  voting  unlawfully,  Moss  Anthony’s  case,  59 
“  votress  ”  vacil.,  455 
Vulgar  notions  of  law,  864 


W. 

Waban’s  warrant,  609 
Wack,  Rev.  J.  I.,  1238 
Waco  court  manners,  710 

Wager  of  battle,  35  ;  woman  v.  man,  35  ;  Kansas,  711 ;  repeal,  789 
Wagering  policies,  1426 
Wagers,  896,  1071-2 

Wages,  housekeeper’s  case,  1343;  strikes,  1093 

Wagner,  Franz,  389 

Wagner,  Johanna,  1681 

Wagon,  dray  is,  652 

Waite,  Ch.  Jus.  M.  R.,  193,  1222,  1417 

Waiter’s  dress  is  “tool,”  ins.  pol.,  649 

Waiting  wills,  1808 

Waiver,  ins.,  1441-2;  tenant’s,  by  enduring,  1114 

Walker’s  (and  Sharp’s)  case,  1823 

Walker,  Judge  P.  H.,  1699 

Wallace,  Ch.  Jus.  Wm.  T.,  889 

Wallace  on  reporters,  741 

Wallace,  Wm.,  sentenced,  788 

Wallace-Reed  episode,  733 

Walls,  party,  1119  et  seq. 

Walpole,  Horace,  842 

Walworth,  Chanc.  R.  H.,  194,  845,  1177,  1364 

War,  “  in  the,”  1210 

Ward,  custody  of,  1240-1 

Ward,  Genevieve,  copyright,  981 

Warden,  liability,  1218 

Ware,  E.  F.,  rhymed  report,  768 

“  Warehouse,”  652 

Warehousemen  (See  Bailment);  may  limit  liability,  1664 

“  Wanted,  deeds,”  1221 

Warrant  (See  Process);  unwarranted,  1212 

Warranty,  chattels,  1049  et  seq.,  1111,  1715;  ins.,  1438;  liability  of 
agent,  1137 

Warren,  Judge  E.  J.,  110 

Warren,  Samuel,  biog.,  586  ;  law  blunder  in  “  Ten  Thousand  a  Year,”  862 
Warwick,  Lord,  and  Mohan,  886 
Washburn,  Prof.  E.,  110,  265 
“  Washing  powder”  label,  1006 
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Washington,  Judge  Bushrod,  887a 

Washington  (State)  law  blunder,  798 

Watch  is  “  wearing  apparel,”  652  ;  wife’s,  in  evid.,  339 

Water,  trial  by,  33  ;  waters,  subterranean,  1686  et  seq.;  surface,  1690 

Water-mark,  forged  will,  1764  ;  government  paper,  1001 

Water-melon  case,  202 

Water-wheel  attached,  1703 

Waterloo  ceremony,  50 

Watts,  Dr.  Isaac,  937 

Wax  impression  in  evid.,  343 

Way,  Ch.  Jus.  (Eng.),  1116 

Wayne,  Judge  J.  M.,  374 

“  Wearing  apparel  ”  includes  watch  ,  652 

Webster,  Rev.  Chauncey,  1224 

Webster,  Daniel,  587  et  seq.,  1775 

Webster,  Molly,  1822  n. 

Webster’s  Dictionary,  copyright,  989 
Webster-Parkman  murder,  alibi,  313  ;  Choate  on.  481 
Wedderburn,  Alex.  (Ld.  Lo’boro’),  162 
Weight  of  testimony,  317 
Weightman,  Hugh,  1404  n. 

Weights  and  meas.  unsealed,  price  not  recov.,  1087 

“  Well-my-gristle  ”  cure,  1265 

Weller,  Mrs.,  sentencing  her  husb.,  107 

Wells-Wilson  tilt  on  Greenleaf’s  Evid.,  682 

Welsh  cat  law,  782 

West,  Lady  Alice,  anc.  will,  1738 

Westbury,  Ld.  Chanc.  (R.  Bethnell),  195,  1742 

Westfield  river  case,  1688 

Westmoreland,  custom,  “  sacking  spark,”  808 

West  Newbury  “  ghost  ”  case,  1162 

West  Va.  marriage  law,  1373 

“Wetting  roots,”  843 

Whale  cases,  974 

Whalley  and  Onslow,  contempt,  Tichb.  case,  904 
Whately,  Abp.,  on  cross-examining,  359 
Wheaton  (Ill.)  “temperance  club,”  1195 
“  Wheel-barratry,”  619 
Wheelock,  Pres.  Eleazer,  587 
Whirligig,  brawlers’,  45 

Whistle,  locom.,  and  bell,  1675;  on  Sunday,  1626 

Whistling  on  Sunday,  1239 

White,  Judge  L.  P.,  82 

Whitney,  Eli,  cotton-gin,  388 

Whittaker’s  (Win.)  pleasantry,  592 

Whittier  on  Randolph,  570 

“  Whore,”  slander,  1568-9 

Whyteliead,  Vicar,  slander,  1588 
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Wick,  Vicar,  snuffed  out,  1234 

“Widow,”  in  ins.,  1427;  though  remarried,  652;  ram  penalty,  49; 

“  widows  do  snap  up  the  young  men,”  786 
Wife  (See  Husband)  ;  beating,  sent,  suspended,  703  ;  bequests  to  husb., 
1810 ;  husband  influencing  bequests  to,  1772  ;  liabilities,  1338, 
1350-1 ;  powers  and  rights,  1335  et  seq.;  paying  husb.  fine,  700  ; 
“  petter  veife,”  371  ;  promise,  consid.,  1032  ;  replevin  of,  63  ;  tat¬ 
tooing,  825  ;  whipping,  1347  et  seq. 

Wife-hunters,  European,  1420 
Wiggins,  J.,  executed  innocent.  237 
Wilde,  Judge  J.  P.,  1785 
Wilde,  Oscar,  phot.,  copyright,  993 
Wilde,  R.  H.,  593 
Wiley,  Ind.  agent,  1291 

Wilkes,  John,  biog.,  594  ;  retort  on  Thurlow,  190 

Wilkins,  Serj.,  1323 

Willard,  Parson,  jury  episode,  422 

Williams,  Bp.,  in  Star  Court,  18 

Williams,  Dr.  H.  S.,  on  paresis,  1781 

Williams,  Dr.  Rowland,  vind.  will,  1812 

Wills  and  bequests,  1736  et  seq.  ;  to  church,  rights  on  union  or 
div.,  1250  ;  extrinsic  doc.,  1741 ;  facetious,  1811  ;  forged,  1764-5  ; 
formal  req.,  1741;  interpretation,  1742  et  seq.;  precatory  lang., 
1743  ;  revocation,  1766 ;  testamentary  capacity,  1774  et  seq.; 
felon’s,  1768;  drunkard’s,  1800;  insanity,  1776  et  seq.;  lucid  in¬ 
terval,  1799  ;  time  of  making,  N.  Y.  stat.,  1770  ;  undue  influence, 
1769  et  seq.;  validity,  1768  et  seq.;  vindictive,  1811 
Wilson,  Ch.  Jus.  Adam,  1441 
Wilson,  Judge  S.  A.,  83 
Wilson’s  (E.  M.)  $125,000  fee,  435 
Window-frame  experiment,  332 
Windham  Cong.  Ass.  case,  1586 
Windmill  case,  1123 
Windsor  Hotel  lawyer’s  bill,  437 

Wine,  stat.  ag.  giving  to  girl,  1564  n.;  wine-cask  case,  1465 
Wing-Gifford  episode,  971 
Winslow-Troy  pleading  episode,  63 
Wirt,  Wm. ,  595  et  seq. 

Wisconsin,  deed  forms,  610  ;  foreign  divorce,  1404,  1406 
Wise’s  (J.  S.)  client  taking  oath,  354 
“  Witch,”  actionable,  1568 

Witchcraft,  cases,  1817 ;  inhibited,  783 ;  Sir  M.  Hale  sentencing  for, 
145  ;  testator’s  belief  in,  1792  ;  woman’s,  784 
“  With  child,”  624 
“Without  due  process,”  1222 

Witnesses,  Chinese  flagellating,  42  ;  criticised  on  appeal,  86  ;  examina¬ 
tion  of,  354  et  seq.;  D.  P.  Brown’s  Golden  Rules,  472 ;  exempt 
from  arrest,  1701-2 ;  imprisoning,  58  ;  mimicry,  336 ;  party  not 
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offering  himself,  62;  privilege  (See  Priv.  Com.);  separation  of, 
62  ;  tact  of,  862  et  seq.  Wix,  Vicar,  1234 
Wolf  show,  “  anozzer  look,”  liquor  law,  846 

Woman,  Franks’  custom,  35  ;  clerk’s  oath,  260  ;  “  never  cross-examine 
a,”  485;  suffrage,  1422;  “to  speak  ye  man  she  likes,”  786  ; 
“  weaker  sex,”  108 

“  Woman’s  Bank,”  Boston,  454  ;  woman’s  foot,  judicial  notice,  294  ; 
rights,  legislation,  1336 ;  uncharity  for  woman,  1573  ;  vanity, 
extenuation,  1211  ;  “  will”  or  “  won’t,  ’  379 
Women  (See  Married  Women)  ;  as  jurors,  231  ;  as  justices,  105  ;  as 
lawyers,  447  et  seq.;  as  sheriffs,  259  ;  as  voters,  455  ;  as  witnesses, 
265  ;  in  politics,  455  ;  prohibited  from  decoying  to  marry,  784 
Wood,  W.  P.  (Ld.  Chanc.  Hatherly),  147 
Woodward,  A.  L.,  on  court  stenography,  731 
Woolsey-Crowell  letter,  979 

Words  (See  Slander)  ;  against  architects,  1582  ;  against  doctors,  1580  ; 
against  lawyers,  1578,  1583  ;  against  magistrates,  1579  ;  against 
merchants,  1581;  not  in  dictionary,  slander,  1574;  “to  that 
effect,”  663  ;  written,  libelous,  not  if  spoken,  1583  ;  def.,  529  et  seq. 
Wordsworth,  Wm.,  simile,  469 
“  Work  of  necessity,”  1628  et  seq. 

“  Works  of  art,”  lead  effigies  case,  853 

World,  N.  Y.,  divorce  feat,  1408 ;  Hibernicism,  763 

Worship,  death  penalty,  blue  law,  814  ;  disturbing,  1187 

Wreathock,  robber’s  solicitor,  883 

Wright-Daniels  report,  754 

Writ.  (See  Process.) 

Written  words  more  libelous  than  spoken,  1583 
Wycherly  on  chancery  court,  416 
Wylie,  Judge,  380 

Wyoming  court  manners,  708  ;  justic(ess)es,  106  ;  women  jurors,  231 

X. 

Xenia  basis,  Presb.  union,  1224 

Y. 

Yankee  Doodle  is  “sacred  music,”  1624 

Yard-master,  fellow  servant,  1488 

“  Yea,”  testator  to  monk  scrivener,  1770 

Year-books,  741 

Yelverton,  Judge  (Eng.),  1154 

Yew-tree  cases,  958,  1478 

Yorke,  Philip  (Earl  Hardwicke,  q.  v.  ),  146,  745 

Yost,  G.  W.  N.,  389 

“  You  know,”  Minn,  witn.,  361 

Young.  Brigham,  alimony  case,  1412 

Z. 


Zabriskie,  Ohanc.  A.  O.,  1379 
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